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BRIEF
SUBMITTED ON BEHALF OF THE STAFF OF
THE PUBLIC UTILITIES COMMISSION OF OHIO

BACKGROUND
This brief is limited in scope to issues raised as a result of the 03-1966-EL-ATA sequen-

tial cases consolidated by Commission Entry dated October 28, 2003, with the so-called Rate
Stabilization application filed by the FirstEnergy operafing companies in docket number 03-
2144-EL-ATA. The 03-1966-EL-ATA case series secks Commission approval of certain pro-
posed tariff modifications to reflect FirstEnergy’s legally-mandated joinder of the Midwest Inde-
pendent Systern Operator (MISO) regional transmission organization and the assignment of
functional control of transmission assets owned by FirstEnergy affiliate American Transmission
Systems, Inc. (ATST) to the MISO effective October 1, 2003.

Oral argument was held before the Commission on November 13, 2003 and this brief is
timely submitted pursuant to instructions from Attomney Examiner Gooden at the close of that

session.

INTRODUCTION

This case presents the Commission with the next phase of the development of the
competitive market set in motion by SB 3 in 1999. FirstEnergy has transferred control of its
transmission facilities to the Midwest Independent System Operator as was contemplated in R.C.
4928.12. Suppliers will, in the future, arrange their own transmission from an independent
entity. This is a positive development for the competitive market in this State.

What remains for this Commission’s consideration in this case is whether the costs of this

new system require special treatment under state law. Under the stipulation in the FirstEnergy




restructuring case, no special treatment is required. Each entity buying transmission is responsi-
ble for paying for it. A level competitive playing field is created, just as contemplated in SB 3.
This is in keeping with state and federal law and good sense.

The Commission will be presented with self-serving arguments mired in the legacies of
history. The dead hand of history should not contro! the outcome of this case. State law and the
stipulation in the restructuring or “ETP” case are forward-looking and they anticipate, welcome,
and even require the very restructuring which has occurred here. Unfortunately, FirstEnergy’s
proposal does not match this structure. FirstEnergy’s proposal would not recognize fully that it
has left the transmission business. Although FirstEnergy (FE) would no longer provide trans-
mission, it would propose to keep any reductions in the cost of transmission it no longer pro-
vides, This is gambling with other people’s money. The intervenors will propose that they buy
transmission but FirstEnergy pay for it. This perverse incentive changes the econemics of the
industry and rewards CRES providers at the expense of the FE operating companies. No trans-
mission price is too high if you are paying with someone else’s money. Only Staff’s proposal
avoids the Scylla and Charybdis of the company and intervenor positions. The current proposal

fails and must be rejected.

DISCUSSION
As it reviews this portion of the consolidated FirstEnergy proceedings, it is important that

the Commission fully appreciate what is not at issue in this case. This case is not about the wis-
dom of FirstEnergy joining the MISO regional transmission organization. FirstEnergy is com-
pelled, by law, to do that.! Nor must the PUCO pass upon whether FirstEnergy still has an

obligation to provide or acquire transmission, ancillary and related services on behalf of CRES

! Ohio Rev. Code Ann. § 4928.12 (Baldwin 2003).




providers, or what rate will be properly chargeable for such services. These are federal matters
which the Federal Energy Regulatory Commission (FERC) has recently addressed.” In its Oct-
ober 24, 2003 order, the FERC stated that, since FirstEnergy had transferred transmission obli-
gations to a FERC-approved RTO, existing service agreements between ATSI and CRES pro-
viders for such services were conditionally cancelied, premised upon the CRES entering into
their own service arrangements with the MISO pursuant to the FERC-approved MISO rates and
charges. The oral argument transcript reflects that CRES providers involved in this case have
already executed service arrangements with the MISO.® Most importantly, this case is not about
whether transmission and ancillary services provided under the MISO OATT constitutes a “new
service” under Ohio law or under the terms of the ETP stipulation. Although much was made of
the new service concept during oral argument, the issue is not part of the filing now before the
Commission. This issue cannot now be decided in the absence of any facts regarding what
aspects of transmission and ancillary services are new, how much they will cost, and how the
costs should be treated. This and more information is critical to the Commission’s ability to
make an informed decision on this issue.

The issue now before the Commission is much narrower and uniquely one within the
jurisdictional province of the PUCO. The FERC noted as much in its order.* That issue is fairly

straightforward: who should bear the financial responsibility for MISO-related transmission

! See Order Conditionally Accepting Tariff Sheets and Notices of Cancellation, Docket No. ER03-
1276-000 (October 24, 2003).

’ Tr. at 14.

' See Id., note 7 at .




charges which are expected to be higher® than existing transmission rates paid by FirstEnergy
and its CRES customers. FE proposes to remit to CRES providers transmission revenues col-
lected from CRES retail customers, but only up to amounts actually billed to the CRES by the
MISO. In FE’s view, they are entitled to retain any such excess as part of the bargain struck in
the ETP stipulation.® If such revenues exceed the MISO bill, FE would retain the excess. If the
converse occurs, FE, under their proposal, would have no responsibility to the CRES for the
“negative” delta. In contrast, the Staff’s recommendation is very straightforward and comports
with principles of common sense faimess. That recommendation is simply that FirstEnergy
should be responsible for payment of transmission and related charges to MISO for customers on
whose behalf FirstBnergy continues to acquire such services. Likewise, the Staff believes that
CRES providers should bear the same obligation on behalf of their retail customers. In either
case, the services will be made pursuant to rates set forth in the FERC-approved MISO OATT
which now is the operative and controlling transmission rate document.

To the extent FirstEnergy continues to collect a transmission component in the frozen
rates now charged to the CRES customers, the Staff believes that 100-percent of such revenues
should be timely remitted to the CRES provider from whose customers such collections have
been made. To the extent these revenues exceed the actual MISO bill paid by the CRES, the
CRES will enjoy the difference. Conversely, if the MISO bill is greater than the rebated rev-

enues, the CRES bears responsibility for the delta,

’ To argue that MISO charges will be higher is purely speculative at this point in time. A new
administrative fee charged by the MISO for its services appears to principally fuel speculation that MISO
charges for transmission services will be at higher levels. However, FirstEnergy characterizes MISO
administrative charges as “new services” (a characteristic that not all parties agree with (see, e.g, Tr. at 77,
82-83)) and acknowledges that the recoverability of such fees is not being pursued by FirstEnergy at this
time and in this case. Tr. at 24-25, Thus, the Commission need not reach the question in this case of
whether MISO fees arise from provision of a “new service.”

¢ Tr. at 38, See, e.g. Id. at 22,34-35, 38, 94.




In like manner, FirstEnergy will pay the MISO rate for transmission/ancillary services it
obtains on behalf of its customers (non-shoppers and MSG) and, like the CRES, FirstEnergy will
enjoy any excess or deficiency in collections based upon the difference between revenues col-
lected at the current PUCOQ-approved transmission tariff rate and actual MISO charges. Simply,
the risks and rewards associated with providing or arranging for the provision of such services
will be borne by FirstEnergy for its customers and by the CRES on behalf of its customers. This
creates a level playing field.

Not only does the Staff’s recommendation reflect the business realities associated with
FirstEnergy’s joinder of the MISO, again as contemplated under Ohio law, but it also, the Staff
submits, is consistent with the “bargain” struck by the parties in Case Nos. 99-1212-EL-ETP, et
al. The Stipulation and Recommendation approved by the Commission contemplates a “clean
break” or termination of any responsibility upon FirstEnergy to reimburse CRES providers for
transmission charges once operational control of FirstEnergy’s transmission system is assumed
by a FERC-approved and operating RTO." The Commission-approved Supplemental Setfle-
ments Materials, which were cither agreed to or not opposed by most CRES providers in the ETP
case, are equally instructive on this point.8 The supplemental agreement contemplates no con-
tinuing obligation upon FirstEnergy or its affiliates to provide such services to CRES providers
after the time FirstEnergy that joins an operational RTO. Again, that occurred effective October
1, 2003, The Staff’s recommended approach merely couples the risks and/or rewards of provid-

ing transmission services through a FERC-approved RTO with the continuing obligation to do

! In re FirstEnergy, Case Nos, 99-1212-EL-ETP, et ol. (Stipulation and Recommendation at §V,
4) (April 17, 2000).

! In re FirstEnergy, Case Nos, 99-1212-EL-ETP, ¢f of. (Supplemental Settlement Materials at Y 6)
(May 9, 2000).




so. This is entirely consistent with the agreement struck by FirstEnergy and CRES providers
alike, and approved by the Commission in FirstEnergy’s ETP case.

The Staff recommends that FE make minor modifications to its proposed tariffs to reflect
the Staff recommendation that FE be required to timely remit to CRES providers all transmission

reverues that FE contirues to collect from CRES retail customers.

CONCLUSION
Based upon the foregoing, the Staff respectfully requests that the Commission issue an
order adopting the positions advanced herein.
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Ohio Attorney General

Thomas W. McNamee
Assistant Attorneys General
Public Utilities Section

180 East Broad Street, 9™ FI
Columbus, OH 43215-3793
(614) 466-4397

FAX: (614) 644-8764




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Brief submitted on behalf of the Staff of

the Public Utilities Commission of Ohio was served by regular U.S. mail, postage prepaid, or

hand-delivered to the following parties of record, this 21* day of November, 2003.

PARTIES OF RECORD:

Samuel C. Randazzo
McNees, Wallace & Nurick
Fifth Third Center

21 East State Street, Suite 910
Columbus, OH 43215

Michael L. Kurtz
David F. Boehm
Boehm, Kurtz & Lowry
2110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Kimberly W. Bojko

Jeffrey L. Small

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street — 18" Floor
Columbus, OH 43215

James E. Moan

Lydy & Moan

4930 Holland-Sylvania Road
Sylvania, OH 43560-2149

Leslie A. Kovacik
Department of Public Utilities
420 Madison Avenue

Suite 100

Toledo, CH 43604

William L2 Wright
Assistent Attorney General

William M. Ondrey Gruber
2714 Leighton Road
Shaker Heights, OH 44120

Sheilah McAdams
City of Maumee

204 West Wayne Street
Maumee, OH 43537

Lance M. Keiffer

Assistant Prosecuting Attorney
Lucas County Courthouse
Suite 250

Toledo, OH 43624-1680

Sally W. Bloomfield
Glenn S. Krassen
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

Craig G. Goodman

National Energy Marketers Association
3333 K Street, N.W., Suite 110
Washington, D.C. 20007

Paul Goldberg

Counsel for City of Oregon
4853 Monroe Street, Suite 400
Toledo, OH 43623-4353




Peter D. Gwyn
110 West Second Street
Perrysburg, OH 43551

Paul A. Skaff

Leatherman, Witzler, Dombey & Hart
353 Elm Street

Perrysburg, OH 43551

Franklin C. Lewis
Assistant General Counsel
East Ohio Gas Company
1717 East Ninth Street
Cleveland, OH 44114

Howard M. Petricoff
Stephen M. Howard

Vorys, Sater, Seymour & Pease
52 East Gay Street

P.0. Box 1008

Columbus, OH 43216-1008

Helen L. Liebman

Jones, Day, Reavis & Pogue

41 South High Street, Suite 1900
Columbus, OH 43215

Jeffrey L. Small

Office of the Ohio Consumers’ Counsel
10 West Broad Street - 18" Floor
Columbus, OH 43215-3485

W. Jonathan Airey

Vorys, Sater, Seymour & Pease
52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008

Brian J. Ballenger

Ballenger & Moore

3401 Woodville Road, Suite C
Northwood, OH 43619

James W, Burk

Ohio Edison Company
76 South Main Street
Akron, OH 44308

Evelyn R. Robinson

Green Mountain Energy Company
5450 Frantz Road, Suite 240
Dublin, OH 43016

Judith B. Sanders

Bell, Royer & Sanders

33 South Grant Avenue
Columbus, OH 43215-3927

Ivan L. Henderson

FSG Energy Services, Inc.
600 Superior, Suite 1300
Cleveland, Oh 44114

Bruce Weston
169 West Hubbard Avenue
Columbus, OH 43215

Samuel C. Randazzo

Lisa Gatchell

McNees, Wallace & Nurick
Fifth Third Center

21 East State Street, Suite 910
Columbus, OH 43215

John W, Bentine

Bobby Singh

Chester, Willeox & Saxbe

65 East State Street, Suite 1000
Columbus, OH 432154213






