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VIA FACSIMILE AND OVERNIGHT MAIL
Docketing Department
Public Utilities Commission
180 East Broad Street

Columbus, Ohio 43266-0573

Attn.: Jeff Jones, Attorney Examiner

Re:  Opposition of MFS Intelenet of Qhio, Inc. to Cincinnati Bell's Application for
Rehearing
Dear Sir or Madam:

Enclosed for filing on behalf of MFS Intelenet of Ohio, Inc. are an original and ten (10)

copies of the Opposition of MFS Intelenet of Ohio, Inc. to Cincinnati Bell’s Application for
Rehearing. Also attached is a Motion For Leave To Late File Memorandum In Opposition.
MFS Intelenet and its undersigned counsel also request that any future correspondence in this

docket be addressed to and properly served on the undersigned counsel of record in this matter.

Please date-stamp the additional enclosed copy and return it to the undersigned in the

enclosed self-addressed, stamped envelope. Should you have any questions concerning this
filing, please do not hesitate to contact the undersigned.

Very truly yours,

(/Iggaret M. Charles
Dalhi N. Myers
Counsel for MFS Intelenet of Ohio, Inc.
cc:  Ruth Durbin
John McCluskey
Andrew D. Lipman
Russell M. Blau
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission )
Investigation Relative to the Establishment )
of Local Exchange Competition and Other )

Competitive Issues. )
In the Matter of MCI Metro Access )
Transmission Services, Inc. to Add aNew )

Rate )

In the Matter of the Following
Applications for Authority to Provide
Local Telecommunication Services in
Ohio:

Time Warner Communications of Ohio,
L.P.

MCI Metro Access Transmission Services,
Inc.

MEFS Intelenet of Ohio, Inc.

ICG Access Services, Inc.

Cablevision Lightpath

AT&T Communications of Ohio, Inc.
LCI International Telecom Corp.
Scherers Communications Group Inc.
Brooks Fiber Communications of Ohio,
Inc.

TGC Cleveland

Preferred Carrier Services, Inc.
Communications Buying Group, Inc.
Ameritech Communications of Ohio,
Sprint Communications Company L.P.
Blue Ribbon Rentals II, Inc. d.b.a. Talk One
America

NEXTLINK

Cable & Wireless

MIDCOM Communications Inc.
WinStar Wireless of Ohio, Inc.

LCI International Telecom Corp.
A.R.C. Networks, Inc.
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In the Matter of the Following
Applications To Amend Authority: )

~

N Case No. 95-845-TP-COI

N Case No. 96-808-TP-ATA

' Case No. 94-1695-TP-ACE

Case No. 94-2012-TP-ACE

. Case No. 94-2019-TP-ACE
\ Case No. 95-814-TP-ACE

N Case No. 95-1131-TP-ACE
~ Case No. 96-190-TP-ACE
+ Case No. 96-263-TP-ACE
\ Case No. 96-298-TP-ACE
\ Case No. 96-349-TP-ACE
. Case No. 96-832-TP-ACE
*_ Case No. 96-428-TP-ACE
\ Case No. 96-431-TP-ACE
s Case No. 96-658-TP-ACE
N\ Case No. 96-879-TP-ACE

y Case No. 96-926-TP-ACE

\, Case No. 96-1036-TP-ACE
x Case No. 96-1038-TP-ACE
~ Case No. 96-1123-TP-ACE
y Case No. 96-1206-TP-ACE
« Case No. 96-1288-TP-ACE
\, Case No. 96-1370-TP-ACE




MES Intelenet of Ohio, Inc. )\ Case No. 96-1240-TP-AAC
ICG Telecom Group, Inc. ) Case No. 96-1336-TP-AAC

MOTION FOR LEAVE TO LATE FILE MEMORANDUM IN OPPOSITION

MFS Intelenet of Ohio, Inc., by its undersigned counsel, hereby requests a waiver of the
Commission’s Rules, and requests leave to file an Opposition in the above-referenced matter one
day after the date established in the Commission’s Rules. MFS Intelenet of Ohio respectfully
submits that the Company and its undersigned counsel received notice of this Application for
Rehearing via the Internet, and service of the Application via the Ohio PUC. Consequently,
MFS and its counsel were disadvantaged with regard to reading, analyzing and preparing a
response to the Cincinnati Bell Application. Accordingly, MFS Intelenet of Ohio respectfully
requests that the attached memorandum contra to the Cincinnati Bell Application be accepted for
filing one day late.

MEFS Intelenet of Ohio, Inc. and its undersigned counsel also request that any future
pleadings in this docket be served properly on its undersigned counsel at their previously stated
address as listed below.

Respectfully Submitted,

W /%JM\_\

Margaret M. Charles

Dalhi N. Myers

SWIDLER & BERLIN, CHTD.
3000 K. Street, N.W., Suite 300
Washington, D.C. 20007

(202) 945-6943

(202) 42407647

Its Attorneys
183809.18
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OPPOSITION OF MFS INTELENET OF OHIO, INC, TO CINCINNATI BELL
TELEPHONE’S APPLICATION FOR REHEARING

MFS Intelenet of Ohio, Inc. (“MFSI-OH”), by its undersigned counsel, and pursuant to
the Ohio Public Utilities Commission’s (“PUC” or “Commission”) Order in the Maiter of the
Commission Investigation Relative to the Establishment of Local Exchange Competition and
Other Competitive Issues (“Order”), No. 95-845-TP-COI, June 12, 1996, Appendix A at 14,
hereby opposes Cincinnati Bell Telephone’s (“CBT”) Application for Rehearing for the
following reasons:
(1)  The Commission has heard, considered, and rejected CBT’s argument that
evaluation of an applicant’s financial, managerial and technical ability to provide
service is insufficient to satisfy the requirements of Ohio R.C. § 4905.24.

(2)  The Commission has heard, considered, and rejected CBT’s claim that a “public
paper proceeding” is insufficient to satisfy the requirements of Ohio R.C. §
4905.24.

(3)  CBT’s argument that the Commission’s believes its Guidelines are not yet final is

without merit.

MFSI-OH’s reasons supporting this Opposition to CBT’s Application are set forth in the

attached Memorandum in Support.




Respectfully Submitted,

MFS INTELENET OF OHIO, INC.,

By: QM 0\/\/

Margaret M. Charles

Dalhi N. Myers

SWIDLER & BERLIN, CHTD.
3000 K. Street, N.W., Suite 300
Washington, D.C. 20007

(202) 945-6943 (telephone)
(202) 424-7654 (facsimile)

Its Attorneys

Dated: March 3, 1997



MEMORANDUM IN SUPPORT

L. The Commission has heard, considered, and rejected CBT’s argument that
evaluation of an applicant’s financial, managerial and technical ability to provide
service is insufficient to satisfy the requirements of Ohio R.C. § 4905.24.

As it has throughout these proceedings, CBT objects to the Commission’s inquiry into an
applicant’s financial, managerial, and technical ability to provide telecommunications service as
sufficient to satisfy the requirements of Ohio R.C. § 4905.24. In its discretion, the Ohio
Commission has determined that “[s]atisfactory demonstration of an applicant’s technical,
financial, and managerial capabilities [to provide the proposed service] establishes that the public
convenience is served by certifying the applicant.” Order at 28. The Ohio Code delegates
general authority to the Commission to determine what is necessary for the public convenience
through an evaluation of the applicant’s financial, technical, and managerial qualifications to
provide telecommunications services.

CBT argues that evaluating financial, technical, and managerial capability to gauge
whether it is “proper and necessary for the public convenience” to issue certificates to qualified
applicants. Predictably, and consistent with its previous unsuccessful motions, CBT’s current
Application conspicuously fails to identify any public interest issues that are not subsumed by
the Commission’s analysis of an applicant’s financial, managerial, and technical ability to
provide service to Ohio residents. CBT should not be permitted to relitigate settled issues and
hold hostage the advent of full competition in Ohio. MFSI-OH respectfully submits that CBT’s

Application should be denied.



II.  The Commission has heard, considered, and rejected CBT’s claim that a
“public paper proceeding” is insufficient to satisfy the requirements of Ohio
R.C. § 4905.24.

In its current Application, CBT reasserts its claim that the Commission is without
authority to grant certification petitions without holding a “traditional” public hearing. The
Commission has fully responded to this argument on numerous occasions, reasoning that a
public hearing of the type requested by CBT is only necessary for “good cause shown by an
interested person,” and that a “public paper proceeding” will allow the Commission to
“document that ‘exercising of such license, permit, right, or franchise is proper and necessary for
the public convenience’ as required” by the Ohio Code. Rehearing in 95-845-TP-COI, Nov. 7,
1996 at 13. Moreover, the Commission has ruled that requiring mandatory public hearings in
certification cases “will only guarantee bureaucratic delays and benefit incumbents over new
entrants.” Id.

In response to this issue raised by CBT in yet another proceeding in docket No. 95-TP-
COI (Supplemental Findings and Order released on January 16, 1997), the Commission restated
its conclusion that a public paper proceeding will fulfill the mandate of R.C. § 4905.24 and allow
the Commission to document satisfactorily that the public convenience will be served by a grant
of the requested authority. Supplemental Findings and Order released on January 16, 1997. In
that Order, the Commission stated that it “will not favorably consider requests for a public
evidentiary hearing which rely solely on these grounds in the future. .. .” Supplemental Findings
at 4. CBT has failed to raise any new grounds to support its motion for a rehearing of these
previously settled, stale issues. MFSI-OH respectfully submits that CBT is intentionally
engaging in dilatory tactics to delay the inevitable start of full competition. Accordingly, MFSI-

OH urges the Commission to deny summarily CBT’s Application.




III.  CBT’s argument that the Commission’s believes its Guidelines are not yet final is
without merit.

It is axiomatic that the Ohio Supreme Court only hears appeals from “final” decisions by
the Ohio PUC. Ohio R.C. § 4903.14; Cincinnati v. Pub. Util. Comm n, 63 Ohio St. 3d 366, 588
N.E.2d 775 (1992); Senior Citizens Coalition v. Pub. Util. Comm’n, 40 Ohio St. 3d 329, 533
N.E.2d 353 (1988); Toledo Edison Co. v. Pub. Util. Comm’n, 5 Ohio St. 3d 95, 449 N.E.2d 428
(1983). Inits Application for rehearing CBT cites the PUC’s Memorandum In Support of
Motion To Dismiss (“Commission’s Motion”) for the proposition that the “Commission applied
the certification provisions of its Local Service Guidelines . . . when . . . the Guidelines are not
final.”" This analysis discloses a misreading of the Commission’s Motion and a
misunderstanding of the Commission’s Rules.

In its Motion, the Commission explains that “Appellants [CBT, et al.] have appealed
from a November 7, 1996 order of Public Utilities Commission of Ohio. . . which is not a final
order.” Commission’s Motion at 1. The Commission further explains that the order is not final
because applications for rehearing were filed in the proceeding. Each party to a proceeding
before the Commission has the right to request a rehearing. R.C. § 4905.24. An appeal to the
Ohio Supreme Court from an order of the PUC cannot be had until the PUC completes its review
process, which includes an evaluation of and ruling on applications for rehearing. Thus, the
Commission correctly objected to CBT’s premature appeal to the Ohio Supreme Court on the
grounds that it is not ripe. Notwithstanding CBT’s misunderstanding of Commission procedure,
the Commission must issue a ruling on the applications for rehearing before the matter is ripe for

judicial review. CBT’s claim that the Commission admitted its Guidelines are not final because

Cincinnati Bell Telephone Application for Rehearing at 2, 5.




there is an application for rehearing pending is spurious. MFSI-OH, therefore, respectfully

submits that CBT’s Application for Rehearing should be denied.

CONCLUSION

For the reasons stated herein, MFSI-OH respectfully requests that CBT’s Application for

Rehearing be denied.

Dated: March 3, 1997

183703.18

Respectfully Submitted,

MFS INTELENET OF OHIO, INC.

)

Margaret M. Charles
Dalhi N. Myers

Swidler & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

(202) 945-6943 (telephone)
(202) 424-7647

Its Attorneys



CERTIFICATE OF SERVICE

I, Cathy Sampson, hereby certify that on this 3rd day of March, 1997, a copy of the
foregoing Opposition was served by ordinary U.S. mail, postage prepaid, upon the parties listed

on the attached list.

by —

Cathy Sarﬂpson

183761.1§
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COMPTEL ICG ACCESS
Linda L. Oliver, Esq. Boyd B. Ferris, Esq.

Attorneys for the City of Delaware, Dublin,
Upper Arlington, Westerville, Worthington

Kyle D. Dixon, Esq.
555 - 13th Street, N.W.
Washington, DC 20004

City of Columbus

Department of Law

Ronald J. O’Brien

900 West Broad Street, 2nd Floor
Columbus, OH 43215

APAC

Michael R. Smalz, Esq.
861 North High Street
Columbus, OH 43215

Attorney for RCCs
Sally W. Bloomfield
100 South Third Street
Columbus, OH 43215

AT&T Communications/Ohio
Judith M. Troup, Esq.

65 Bast State Street, Suite 1500
Columbus, OH 43215

City of Toledo

Kerry Bruce

One Government Center
Toledo, OH 43604

Enhanced Telemanagement
Mark P. Trinchero

Davis Wright Tremanine
2300 First Interstate Tower
1300 South West 5th Avenue
Portland, OR 97201

MCI Metro Access Trans.
Judith B. Sanders

33 South Grant Avenue
Columbus, OH 43215-3927

Sprint Communications
Martha Jenkins

8140 Ward Parkway
Kansas City, MO 64114

United Telephone Company of Ohio
Sandra K. Williams

P.0. Box 3555

Mansfield, OH 44907

2733 West Dublin-Granville Road
Columbus, OH 43235-2798

Century Telephone Co.
Daniel R. Conway, Esq.
41 South High Street
Columbus, OH 43215

Telecommunications Resellers Assn.
Andrew O. Tsar, Esq.

4312 - 92nd Avenue, N.W.

Gig Harbor, WA 98335

Edgemont Neighborhood Coalition
Legal Aid Society of Dayton

Ellis Jacobs, Esq.

333 West First Street, Suite 500
Dayton, OH 45402

City of Cincinnati
Richard Ganulin

801 Plum Street
Cincinnati, OH 54202

Comm. Buying Group, Inc.
Nathaniel Hawthorne, Esq.
9700 Rockside Road, Suite 370
Valley View, OH 44125

GTE Mobilenet of Ohio, Ltd.
Thomas E. Lodge

One Columbus

10 West Broad Street
Columbus, OH 43215-3435

NENA

James R. Hobson

1100 New York Avenue, N.W.
Washington, DC 20005-3934

TCG Cleveland

Douglas W. Trabaris

233 South Wacker Drive, Suite 1520
Chicago, IL 60606

USN Communications, Inc.
Michael D. Dortch

65 East State Street, Suite 2100
Columbus, OH 43215

and the Village of Powell
Gregory J. Dunn

500 South Front Street, Suite 950
Columbus, OH 43215

Chillicothe Telephone Co.
Arthur E. Korkosz, Esq.
4900 Society Center

127 Public Square
Cleveland, OH 44113-1304

Small Local LECs

J. Raymond Prohaska

One Columbus

10 West Broad Street

Columbus, OH 43215

ALLTEL/Western Reserve Telco
Thomas E. Lodge, Esq.

One Columbus

10 West Broad Street

Columbus, OH 43215-3435

City of Cleveland

William Ondrey Gruber
601 Lakeside Avenue, N.E.
Cleveland, OH 44114

Department of the Army
Robert A. Ganton

901 North Stuart Street
Arlington, VA 22203-1837

GTE North

Joseph R. Stewart
100 Executive Drive
Marion, OH 43302

Scheres Communications Group
Susan Drometta, Manager

575 Scherers Court
Worthington, OH 43085

Time Warner Communications of Ohio
Samuel C. Randazzo

65 East State Street, Suite 1800
Columbus, OH 43215

Office of Consumers Counsel
David C. Bergmann

77 South High Street, 15th Floor
Columbus, OH 43266-0550



°

Ohio Telephone Association

J. Raymond Prohaska

10 West Broad Street, Suite 700
Columbus, OH 43215

Ohio Domestic Violence Network and
Westside Cellular, d/b/a Cellnet of Ohio
Janine L. Migden

10 West Broad Street, 18th Floor
Columbus, OH 43215-3820

MFS Communications Company, Inc.
Andrew D. Lipman, Esq.

Kristen S. Kinkoff, Esq.

3000 K Street, N.W., Suite 300
Washington, DC 20007

Telephone Service Company
Thomas E. Lodge

One Columbus

10 West Broad Street, Suite 700
Columbus, OH 43215

A R.C. Networks, Inc.
Anthony Palazzolo

160 Broadway, Suite 908
New York, NY 10038

Cable & Wireless, Inc.
Rachel J. Rothstein
1919 Gallows Road
Vienna, VA 22182

Brooks Fiber Communications of Ohio, Inc.

Sally W. Bloomfield
100 South Third Street
Columbus, OH 43215-4291

Cablevision-Lightpath-Ohio, Inc.
Sally W. Bloomfield

100 South Third Street
Columbus, OH 43215

Ohio Cable Association
Denise Clayton

65 East State Street, Suite 1800
Columbus, OH 43215

AARP

Maureen R. Grady

10 West Broad Street, 18th Floor
Columbus, OH 43215-3820

Ashtabula County Telephone Coalition
Evelyn Schaeffer

1211 Route 45

Austinburg, OH 44010

Ameritech Ohio

Michael Mulcahy

45 Erieview Plaza, Suite 1400
Cleveland, OH 44114

WinStar Wireless of Ohio, Inc.
Robert G. Berger

Russell Merbeth

1146 - 19th Street, N.W., Suite 250
Washington, DC 20036

Nextlink Ohio

John W. Bentine

Jeffrey L. Small

17 South High Street, Suite 900
Columbus, OH 43215-3413

Preferred Carrier Services, Inc.
Jeffrey J. Walker

1425 Greenway Drive, Suite 210
Irving, TX 75038

Bruce Weston
169 West Hubbard Avenue
Columbus, OH 43215

New PAR

Alaine Y. Miller

41 South High Street
Columbus, OH 43215

Ohio Direct Communications, Inc. and
Ridgefield Homes, Inc.

Henry W. Eckhart

50 West Broad Street

Columbus, OH 43215

LCI International Telecom Corp.
Scott M. McMahon

Hellen L. Liebman

8180 Greensboro Drive, Suite 800
McLean, VA 22102

Blue Ribbon Rentals, 1I,
d/b/a Talk One America
William M. Wandell

2680 State Road

Cuyahoga Falls, OH 44223

Midcom Communications Inc.
Charles C. Hunter

1620 Eye Street, N.W., Suite 701
Washington, D.C. 20006

Communications Buying Group, Inc.
Nathaniel Hawthorne

27600 Chagrin Boulevard, Suite 260
Cleveland, OH 44122





