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MEMORANDUM OF THE JOINT APPLICANTS
IN OPPOSITION TO MOTION TO COMPEL AND
REQUEST FOR EXPEDITED RULING OF SEPTEMBER 13, 1999

On September 13, 1999, AT&T Communications of Ohio, Inc. filed its Motion to
Compel and Request for Expedited Ruling (“AT&T’s Motion”). With this Memorandum, GTE
Corporation and Bell Atlaptic Corporation, Joint Applicants herein, respond to AT&T’s Motion.

Summary of Argm‘ ent

1. AT&T’s Data Requests involve GTE operations in Texas, Florida, California, and
Washington, and are unrelated to any Ohio-specific aspect of the proposed merger.
Moreover, they seck information about operations that cannot be lawfully duplicated in
Ohio. Accordingly, AT&T’s requests have no arguable relevance to this proceeding.

2. AT&T’s Data Requests are outside the scope of permissible supplemental discovery.
Neither issue that AT&T argues to justify the relevance of these requests -- Joint
Applicants’ commitment to compete in two new markets or AT&T’s own monopoly
leveraging theory -- was impacted by the Joint Applicants’ amendment of their
Application.

3. AT&T’s Data Requests are clearly irrelevant to the Joint Applicants’ commitment to
compete out of franchise. AT&T seeks information from other states regarding GTE
Communications Corporation’s (“GTECC”) in franchise competition with each state’s
GTE ILEC. The Joint Applicants’ commitment in this case is to compete out of franchise
in two new Ohio markets. Further, because Joint Applicants are prohibited by
Commission rule from setting up an affiliate to compete with GTE North in Ohio,
AT&T’s requests are completely irrelevant to any analogy that AT&T might wish to
draw.

4. AT&T’s Data Requests are also irrelevant to AT&T’s “monopoly leveraging” theory.
The disputed Data Requests relate only to the number of business and residential lines
that GTE ILECs resell to GTECC in states where such resale is permitted. Such requests,
therefore, have no nexus to AT&T’s monopoly leveraging theory, which relates either to




Bell Atlantic large business customers or to the bundling of GTE North’s “monopoly
services” with an ILEC’s competitive services.

5. The information sought by AT&T, in addition to being uttetly irrelevant to this
proceeding, is also highly proprietary and commercially sensitive. AT&T has not
presented any legitimate basis, and Joint Applicants cannot conceive any legitimate basis,
under which this information should be produced.

Background

This discovery dispute, like those previously presented in this case, involves AT&T’s
attempts to obtain highly competitive and commercially sensitive information.! Yet, up to and
through the filing of this response, AT&T has provided no reason why this information is even
arguably relevant to this merger proceeding, much less to the narrow scope of this discovery on
the Amended Joint Application. Accordingly, AT&T should be denied access to the proprietary

and commercially sensitive information sought through its motion to compel.

Argument
A AT&T’s Discovery Requests Seek Information Beyond the Scope Established For
Supplemental Discovery

The information requested by AT&T in its Data Requests numbered 133, 135, 141, and
142 is outside the permissible scope of supplemental discovery. The Commission’s August 12,
1999 Entry, which sets forth the procedure to follow the Joint Applicants’ amendment of their
Application, limited further discovery by stating that it should be conducted “on the amended
application.” Such a limitation is consistent with the hearing examiner’s stated expectation that
expanded discovery would not retread old ground, as evidenced by the following colloquy

between GTE’s counsel and the hearing examiner at the August 2, 1999 hearing;

MR.LODGE: Only, your Honor, one aspect of the
schedule that we proposed was to make it clear that the
discovery to be undertaken in this - at this point would be
discovery of the additional material and not discovery

"In this round, AT&T has asked for the number of resold lines obtained by GTE Communications Corporation from
GTE ILECs in Texas, Florida, California and Washington. See Data Requests 133 and 135, attached to AT&T’s
motion as Exhibit C. Data Requets 141 and 142 attempt to obtain this information by arithmetic. The
competitively-sensitive nature of this information is undisputed. Joint Applicants have objected to those Data
Requests on the grounds of relevance and have refused to provide the requested information to AT&T, either
directly or indirectly.




retreading ground that had already been addressed before. 1
assume that’s what we’re talking about, but I fee] it’s
appropriate to say so on the record,

THE EXAMINER: That would be my expectation,
MR. LODGE: Thank you.

Transcript of August 2, 1999 hearing at 16-17.

AT&T now contends that its Data Requests are relevant to the Joint Applicants’
commitment to compete in two new markets — Cleveland and Cincinnati — and to its own theory
of monopoly leveraging. Neither issue, however, is raised by the recent amendment of the Joint
Applicants’ Application. In their original application, in the original discovery, and in the
original direct testimony, the “new market” commitment was addressed at length and in detail;
the Amended Joint Application simply memorializes that testimony. See, e.g., Bellamy Direct
Testimony at 17, Jacobi Direct Testimony at 12; Sievers Direct Testimony at 2-4.2

Additionally, AT&T has already presented its monopoly leveraging theory, (Gillan Direct

Testimony at 6-29, Transcript Vol. IV, April 16, 1999 at 46, 82-83, 86-89, 138-142, 144-147,
149) and has had ample opportunity to conduct discovery to support that theory. As further
discussed below, AT&T’s attempt to bootstrap further discovery on that issue through the Joint

Applicants’ amended application is pure opportunism. AT&T’s Motion should be overruled.

B. AT&T’s Discoverv Requests Relate to Issues That Are Beyond the Commission’s
Jurisdiction, As the Commission Has Already So Found.

The information requested by AT&T in its Data Requests numbered 133, 135, 141, and
142 involves GTE’s operations in Texas, Florida, California, and Washington. 1t is unrelated to
any Ohio-specific aspect of the proposed merger, including the commitments expressed in the
Amended Application. As it did in its previous motion to compel, AT&T aftempts to pin the

relevance of this out-of-state information on the Joint Applicants’ promise to offer out of

% See also AT&T"s Motion to Compel Discovery and Request for an Expedited Ruling, filed March 8, 1999. Six
months ago, AT&T sought and failed to obtain other information allegedly relevant to this very topic. Nothing in
the amended application grants another bite at the apple.




franchise competition in Cleveland and Cincinnati. Yet, in connection with AT&T’s earlier
motion to compel, the Commission found that the testimony of the Joint Applicants concerning
out of franchise competition in the two new markets did “not appear to justify AT&T’s desire to
seek discovery beyond Ohio-related activities.” (April 8, 1999 Entry at Paragraph 7.) AT&T has
added nothing new here, and the same conclusion holds -- AT&T has pointed to nothing that ties
its request to an Ohio-specific aspect of this merger.”

R.C. 4905.402 permits the Ohio Commission to review the merger to determine whether
it will promote the public convenience within the state of Ohio.* Accordingly, information
relating to conditions in existence wholly outside of Ohio are irrelevant to any issue over which
the Ohio Commission has jurisdiction. This is especially the case here, where the out-of-state
condition at issue cannot be replicated in Ohio. As a result, AT&T’s Data Requests have no

arguable relevance to this proceeding, and AT&T s Motion should be overruled.

C. AT&T’s Data Requests Do Not Relate To The Joint Applicants’ Commitment To
Compete Out Of Franchise In Ohio

The information requested by AT&T in its Data Requests numbered 133, 135, 141, and
142 is clearly irrelevant to this proceeding. The Joint Applicants’ commitment in this case is to
compete out of franchise in two new markets. See Exhibit 9 to the Amended Joint Application,
Part Il The Joint Applicants do not intend, and are in fact prohibited by Rule II.A.4 of the
Local Service Guidelines (PUCO Case No. 95-845-TP-COI, February 20, 1997), from setting up
an affiliate to compete with GTE North in Ohio. Accordingly, the only information requested by
AT&T with respect to GTECC’s operations in Texas, Florida, California, and Washington that is
even grguably relevant to the Joint Applicants’ out of franchise commitment involves the number

of lines that GTECC obtains from ILECs other than the GTE ILEC in those states. While

3 AT&T’s attempt to obtain California information is particularly poignant, as the Attomey General of California
recently concluded that the merger of GTE and Bell Atlantic would not adversely affect competition. See Opinion of
the Attorney General on Competitive Effects of Proposed Merger Between GTE Corporation and Bell Atlantic
Corporation (the “California AG Opinion”), attached as Exhibit A hereto.

#R.C. 4905.49 permits the same standard of review, and is Jikewise limited to intrastate concerns.
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presetving their objections, Joint Applicants provided that information to AT&T in its responses
to Data Requests 137 and 139.

If AT&T truly wishes to speculate how successful an affiliate of the Joint Applicants is
likely to be in competing out of franchise in Ohio by gauging GTECC’s success in Texas,
Florida, California, and Washington, it already has been given the only information requested
that is relevant to such a comparison. The information sought by AT&T in its motion to compel
adds nothing. Moreover, the information sought involves a relationship between affiliates that is
not lawfully possible in the state of Ohio and therefore incapable of replication. In fact, AT&T’s
own witness, Mr. Gillan acknowledged this fact in response to questioning by the Attorney
Examiner. Transcript Vol. IV, April 16, 1999 at 145. Accordingly, there is no set of facts, either
actual or hypothetical, under which the information sought by AT&T is relevant to the Ohio
merger proceedings. AT&T’s Motion should be overruled.

D. AT&T’s Data Requests Are Irrelevant, Even When Considering Its Own
“Monopoly Leveraging” Theory As Presented In This Case

AT&T has already presented its “monopoly leveraging” theery, and the amended
application of the Joint Applicants adds nothing to it. As a result, further discovery to bolster
that theory is impermissible.” Yet, even if AT&T did have license to embellish its “monopoly
leveraging” theory though discovery, the information requested by AT&T in its Data Requests
numbered 133, 135, 141, and 142 is still irrelevant. As presented by AT&T witnesses, that
theory rests on the assumption that the merged company will take advantage of Bell Atlantic’s

service to allegedly “captive” large business customers in Bell Atlantic’s service territory by (1)

gaining and retaining such customers in GTE North's franchise territory, or (2) marketing

bundled services to such Bell Atlantic customers in out of franchise markets. See Gillan Direct

Testimony at 16-19. The Data Requests in dispute, however, relate only to the number of

3 AT&T may wish to bolster the theory in Ohio because it was recently rejected, indeed resoundingly rejected, by
the California AG Opinion attached as Exhibit A heteto.




business and residential lines that GTE ILECs resell to GTECC in states where such resale is
permitted. Thus, the requested discovery is not even relevant to the theory advanced by AT&T.

A second aspect of the “monopoly leveraging” theory apparently relates to GTE North’s
ability, through an affiliate, to leverage its “exchange monopoly” by bundling “monopoly
services” with competitive services either in or out of franchise. (Gillan Direct Testimony at 21-
25.) Yet, AT&T’s discovery is irrelevant to this feature as well. If AT&T is concerned that
GTE North will leverage its own incumbency in franchise by using an affiliate to bundle
monopoly services and competitive services, such a concern (1) in no way relates to any
commitment found in the Joint Applicants’ Amended Application, and (2) has already been
addressed through a Commission rule preventing in-franchise competition by an affiliate. On
the other hand, if AT&T is concerned that GTE will leverage its incumbency out of franchise by
using an affiliate to bundle monopoly and competitive services, AT&T has not asked the right
questions -~ the information sought by AT&T’s Motion relates only to in franchise activity.

In fact, AT&T’s renewed reliance on its “monopoly leveraging” theory, if not merely

pretextual, is unsupportable. AT&T’s Motion should be denied.

E. The Information Sought by AT&T Is Proprietary And Commercially Sensitive,
And Need Not Be Provided.

The information sought by AT&T, in addition to being utterly irrelevant to this
proceeding, is also highly proprietary and commercially sensitive. Throughout discovery, Joint
Applicants have, under reservation of objection, liberally produced information that is of
questionable relevance to avoid disputes. In this round of discovery alone, the Joint Applicants
have responded to a dozen tequests on that basis. However, AT&T has not presented any
legitimate basis, and Joint Applicants cannot conceive any legitimate basis, under which this
information should be produced. At this point, a line must be drawn - the Joint Applicants
should not be compelled to share proprietary, commercially sensitive information with direct

competitors when it is so utterly irrelevant to the object of these proceedings.




Conclusion

For the foregoing reasons, GTE Corporation and Bell Atlantic Corporation pray that

AT&T’s Motion be denied.

Respectfully submitted,

GTE CORPORATION
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Thomas E. Lodge
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General
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THE PUBLIC UTILITIES COMMISSION has roquesied am adviory opinios,
pursuant to Public Utllities Code section 834, subdivision (b)(3), on the following

questions:
(1) Will the proposed merger between GTE Corperation and Bell Atlantic
Corperation adversely affect competition?
(2) . What mitigation measures could be adopted tw avoid any adverse effects
on competition that do result?
CONCLUSIONS

(1)  The proposed acquisition should not adversely affact competition in the
markets for telsphone, wireless, or internet mﬂccs.

(2)  Mitigation measures ape not required, but we recommend that the
Commission share gost information with regulatory ageticics in Ball
Atlantic states that are strongly “affiliated” with California.

Accordingly, we ‘have concluded that the acquisttion will not adversely affect competition
withiz the meaning of section 854(b)(3). ' '
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INTRODUCTION

This proposed merger would combine two of the hrsestluu!w!ephomcDEpaniefmt_l:
Unired States into one of the two largest telecommunications firms in the world.! Lu their Joint
Application, GTE and Bell Arlantic request that the Californla Public Utlitcs Commission
apprave the propesed consolidation. Pursuant to Public Utlliies Code 854, the Attorney
General of California submirs this opimion on rthe competitive effects of this merger upon
Califarnia telecommunications markets,

We find, for reasons virtually ideutical to those set forth in our review of the Pacific
Telesis-SBC transaction, that this merger will not adversely affect competition within California
‘markets. Although the applicants offcr local and wireless pervices in more than 20 states, they
do not compets witkin California, Bell Atlantic is 9ot even a "potential competitor” in this state.
The two companiey operate, in fact, in distinct parts of the country, and the United States
Department of Justice has announced that it will st oppose th merger on antitrust grounds.

Several parties, nonetheless, have intervened and opposed the merger or sought
conditiops upen its approval, AT&T, MCIWorldCom, Sprint, and the Office of Ratepayer
Advocatoy allege that the merger “may" eliminate Bell Atlantic a5 » potential competitor in
California markets The intervenors also claim that the merger will distort incentives m access,
local, long distance,? and alleged national business markets.?

We conclude thai these intervenors have failed fo meet the burden required to
successfully challenge this merger, 2 burden that is particularly heavy hete, where one of the
parties has less than 500 customers® in this state. The imtervenors cite no evidance that Bell
Atlantic "would" enter those markets in the "pear funwre.”s Other hypothesized effects are, at
worst, de ginirnls, or inconsistent with empirical evideace,

All gther protests alleging adverse competitive effects® bave been refolved.  Thus, on

\qint Applienisn at 28; DiTiro Direst Tat, o 10,
Baldwin Diraet Tesr. 2t 52 (the mereased percentage of in-region ealls providing both originating and
Terininaiop access revenusd May miduce entopeddon 10 ocal, long distemce, 3nd tundied serviee™ marken);

Bremner Direot Text. at § and 3745 ("ppillover” effects betwesy local markets), and 55-56); DiTismn Direet Test,
a2, .

"Gillan Direct Test, a1 3, 4, 33 (eferving 10 & “nariotal busincss market®),
Yol Aplisaion w 1.
"Baldwin Dirsct Test. at 40; Brepner Direst Test, & 57-58; Gillan Direct Tow, at 34-36;
“Northpoint Communications, [uG. doey Tot allege Ul the merger will sdwamely affest competitict o
Californiz, although it does request thar the Commission impese cectain conditions an the merzed entity 1o ~forestall
* pticompedtive ar adverss consequences of the matger.” Northpoint Commmicatiops Qpening Brief, & 6.
' )
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Jupe 21, 1999, the applicants anmounced the creation of a "Community Collaborative” with the
Greenlining Inalimtc?puﬁno Issues Forum, and Public Advocates, Under the Couqmpvu, the
epplicants agyeed to: provide $25 million of mevger savings to community based organizations,
increase charitable contritntions by af least §1 miillion for at legst four vears; and establish 98
percent as the goal for universal service peastration sates.

A, Saction 854()

This mansaction {5 (0 be accomplished by merging Beta Gamma Corporation, & wholly-
awned subsidiary of Bell Adantic, with and into GTE. Upon completion of the merger, GTE
will continge as the sutviving corporation and hecome & wholly-owned subsidiary of Bell
Allantic, Applicants do not dispue peior rulings that Section 854 applies to & merger of parent
holding companizs of Califormia public utilitles.”

B, This Mdvisory Opiniog

This i the fifth opinjon letter submitt=d by this office under the 1989 amendments to
Section 854.* Public Urility Code section 854 refers to the opinion as advisory.? Consequently

in 5 LIFSLESY Al & !w' 20,V

og, B Cal.Opi.A pislon of the Agermey G omupesiive Effeets of Propased

en Pacific Teles RO s Cal.Ops, Any,Ger. 307 (1996)(" 8.

§BC. Opinion®); Owinion of my Gencraf on Compediive Bffecty of Broposed Merger of American Telephan
ﬁﬂmﬁuﬂﬂ.ﬁmmmm. 71 Cal.Ops. Any,Gen. S0 (1994); Opining af the
) s of Pr. BAC B ing Copoel Cornarri Jubmitied Pursam 3o

Y5ecton BS4(b) provides in perrient pare

Before quthoriztng we morper, soquiaition of contol of any electsi, gas, or telephons adlity

arganized wed doing busimess in this yare . - b comgnistion shall find that the proposal docs
Ll of the following: .

1) Provids short-term aad loug-tery, benefits 10 ralspayers.

(2) Beitahly allocates, whare the commission has ratepmaking authority, the totd! short-term s0d
long-term forecastd stonomiic benefity, a3 deiczmined by (e commission, qf the propased
metger, acquititiar, of cogirol, between sharehiolders #nd rutepayers. Ratcpayers ohall receive
oot Jess than 5O percent of thuse begefits,

) Nend;'emly'atfectmmpmm. In maaking this finding, 15 commitsion shall requent an
visary opinion from the Atiorniey General regarding whethér cotapedition will be adversely

2
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this document does not copmol the PUC's finding under section 854, subdivision (b)(3).
However, the Atomey Genenal's advice is entited to the ‘weight commonly accorded an
Anormey General's opinion (see, e.g., Mogre v. Baglih (1982) 32 Cal.3d §35, 544 ("Attorney
General apiniops are geverslly aceorded preat weight™); Farrop v. City apd County of Stn
Erancisco, (1989) 216 Cal.App.3d 1071).

C.  Evidentiary Basks of Thiz Opinion

During the course of our review, we held munerous discussions with the partles and
Obiained substantial materisls from them pertaining to the issuas discussed. We also reviswed
testimany filed in these proceedings, along with the transcripis of wirnesses who testified on the
competitive cffects of this transastion, Additional information Was ¢btained from other members
of the industry and from staff of otber goveinmental agencies. We have also relied upon
Stanford Economics Professor Frank Wolak to obiin further backgroupd information and a
better understanding of the industry.

I. THE MERGER

Both GTE and Bell Atlantic gegerate moast of thait revenites from Tocal, access, wirelass
ad toll services, The pro forma financial statements for the applicants indicats that the
copibined entity will have assets of approximately $96 billion, anrmal revermes of $53 billion,

. and anmual net income of $6.9 billion.*®

"

GTE is 4 New York curporation with beadquarters in Irving, Texas, Iis local companies
serve over 23 milllon access lines im 28 etates.!! Through 11 subsldiaries, GTE serves
approximately 4,5 million access lides in Californis,” where it generates anmyal revenues of
about 35 bilkion.?

* Bell Attantic is a Delaware coporaton based in New York, praviding jocal telephone
services through operatiog companies in Comnectlcut, Delaware, Maine, Maryland,
Massachusetts, New Jersey, New Hampyhire, New York, Pemusylvania, Ruode Island, Vesmiont,
Visginia, West Virginia, and the District of Columbia, ‘The company acquired many of these
operating companies throuph its 1997 merger with NYNEX, Bell Atantlc also serves si
million wireleas enstomers in 25 ates and another million customers in other countriss, Bell

affeeted and what witigation meamires could be sdopisd 1o avoid this reyylt.

“laint Agnlicasion, w 28,

'GTE has rectatly sold 40,000 acors lines in Califorals, and hat agreed'tg Sell lines tu lowd, Arkmos, acd
poisibly other states, Atwood Direct Test, at 55.72.

BAtwood Trane. & 96.
Oid, ut 73.
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Adlantic provides oeither local nor wirsless services in Californis and it5 total sales in this state
are negligible.

A. The Purpose pf this Merger

The applicants describe this merger as a joint attempt to meet changes in consumer
demand that are accompanying technslogical advapecs énd deregulatory forces within the
telecommunications industry. - Thus, a5 barriers exode berween local and long distance and
between wiccline and wireless,"” firms are competlug to provide aa increasingly broad array
of setvices on 4n intograted (“ane-stop shopping”") and price competitive basis,” GTE
concluded that its previous efforts to compete for these seyvices through resale were not
successful because it failed to appreciate that at least some out-nf-region services must be
facilitics-based; thar the (substantial) investment in facilities must be made at or prior to entry;
and brand awareness must be created,®  Bell Adantic's existing relationships with large
businesses (“anchor customers™),® GTE's new natiogal flber network®® (*Global Network
Infrastructure” or "GINI"), and the merged compeny’s larger scale wonld significantly enhance
the ability of the corbined compamy to successhully compete out of Its franchise areas,
Combining these strengths, the applicants plan to compete in the national long disance markst
and, within 18 months of the consnmmatiop of the merger, 10 enter 21 out-of-franchise markets,
including Los Angeles, San Francisco, and San Diego restdential markets, ¥ .

“rwe subjsidiaries, Bell Atlamle Commmeications Ine, and N’YNEK Loog disance Company, serve s
California customers, which gumbar spproximately 400. Jaln; Applicatign at 1, Chaprer I at 4; Atwood Direct
Tex. at 3436, . .

#'[Wireless operations can be a viable sharantive 1o 2 Jandlise service.” Kissell Trans. af 412,
165~ Whelan Trang, &t 377.
~ Vsea Ruber, Kellog & Thome, It
]

( ctwork 11*). In 1987, H p e, ‘
- %MMMHC'MMM'J for the Justi

. "Applieaats® FCC Joisk Reply Briof, 123, GTE Comeunications Corpotarion ("GTECC") was created in May -
1987 “to offer a full line of busdled telecommunleation serviees to cusiomess ~ including local, long distmee,
Wlreless, and Lopscnet - both in wd ont of GTE's franchise terrimries.” Kissell FOC Decl., at 1. GTECC serves
approximacely 40,000 castomess iu the Los Angales area. Atwood Direst Test. a1 43.

"Ses, FCC Joint Reply Brief, m 16-22 ("Bel] Atantic serves e headquareny of 175 of e Fortaa 500
companies; GTE's ILEC franchise covers ably 20"); Kiesel] Rebuttal Testimony, 41 5.

5o Atwood Diract Test. a2 40.
“i5ee Joiot Agplication st 19; Arwood Direst Test, 1 404,
4.

I
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Both of the applicants offer Jocs!, ascess and toll scrvices within their service regions. 2
Tn California, competition is increasingly intense for dedicatsd access, business switched access,
and inmal.ATA toll, . ‘ .

I Local Netwotk Services

Tocal exchange carriers ("LECs"),™ such as GTE and Bell Atiantic, pn_:vidc the wires
or the “local loops” that physically conuéct users 10 each other and fo long distance carmers
("imerexchange carriers” or "TECs"). Local exchange casriers also provide the Jocal swiiching
facilities that direcr calls 1o a local party or the long distance carrier, depending upon the number
disled. A call is "Jocal" if it is placed within the area in which flat-rate subscribers may call
at 9o extra charge.

 The Telecommunications Act of 1996 (“TA 96°)* and recent PUC mulings™ eliminated

BGTE reponied ita 1997 reveaues as follows: local serviees, 36,607 million; petwork accees, $4,923 million;
wll sepvices, $2,429 million; ealinlar services, $2,817 million; direstory services, 31307 million; otber wvicas,
$4,977 million. 1997 Azmual Report, st 29, attached as Exhibif € 1o Jnjnt Annliestion, Reverues frow GTE
operations i Califomia cosstitute approximately 20 pecceut of thobe figures. Sce Awood Test. ot 73. During the
nine month period ending Septesiber 30, 1998, Boll Atlantic reported revenues, a5 follows: laca] serviges, $10,303
tillien: tetwork anecds, $9,742 million; voll services, 1,468 miition; wircless services, $1,699 millian; directory
secvices, $1649 million; othsr secvicss, 1,498 millien. Bell Atlantic Corporation, Form 10-Q, 37d Qurtat, aached
a8 Exhibit J 10 loiat Appljcation,

DPhe LEC aomenciane is somewhat confuting bacause of the ATET consent deeres, which compilerely redrew
the areas in which diffarent ypes of telephone companies were allowsd to opesate. The raditicaally excinsive right
of local telepbone compraics to provide serviee for ealls which orighuatz and end within their sexvice terfitoriek Was
vockanged. However, the LECS awned by the Bell Operaring Compazies ("BOCS") were probibited from cartylrg
telephone raffic.out of judicially-defined *exchange” areas, of LATAs ["LATA" {8 i acronym for “Local Access
and Trapspors Asea.” 1L, v, Weatern Elecyrio Co., Jnc,, 569 F.Supp. 50, 993 2.9 (D.D.C.1983)(he "LATAL
Decislon®)], which subsumed local companies® sevvice aress,

Uga California, this area usatlly inetudes the cxchange to which the subseriber's fine i directly comnected (the
‘end office’), comtiguous exchanger, and other exchanges within 12 miles of the sulncribers end offies. All
remaining ealls — both infre- and et ATA — betwesn exchanges, excep for Zooe Usage Meavarement (*ZUM")
and Exended Area Services ("EAS®). e ‘ioll® sepvicss. Califorpla Public Unlities Commisnion Division of
farep:m Advocaes, Repat op Poljey and Techpies] Tagues fn 1. 8211033, Phoge Y1, o 3-4 (Peb. 8, 1951)
"1991.DRA Policy Report™). i

HSemion 253(s) of the Ae:pmlgu;m "[u]e State ot local statie or regnlation, af ether Stte of loca] legal
requirezoen, gay probibit or have the effect of grobibiting e sbility of amy éutity to provide agy Tterstais or

mfrastas tEleopmmunications samvice, "

BTk PUC epimed California 1ocal marken 10 facllides-based prpplinss on Japusey 1, 1996. Restle markets
wore apened gn March 1, 1996 D.95-07054 thuly 1995). In addition, .95+12-058 fified tho probibition en
conpetition between LECs, Other PUC devisions have suthorized OTE apd Porlfic Bell to emer sach other's

"5
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ettty barriers insn local exchanges, which had been exclusive franchises for incumbent local
e:gme carriers “ILECs™). As a result, suppliers are cow aggressively entering meny logal
markess. ! TA 96 permits eamants ("cotapotisive local exchange casriers” or "CLECS") to
repelf eervices the JLEC offirs on a retall basi or to ssll combinations of specific elements
"picked and chaosen” from the ILEC network. TA 96 also requires that, in selling thess two
types of services, ILECs price "finished setvives” at a digcount from rerai] levels™ and that
"nexwork elements*™ be priced based on cost,

As competftive access providers have demonsteaiza, CLECs can most easily provide |
"faclliries-based” servises iu wrban markets, where waffic and Touting economics reduce unit
costs-* For that regsen, GTECC, MCIMetro and other CLECs initially attempted to "resall®

service areas a8 L'LEC‘s Ses Joint Anplicarion, Chapter IV, at 9.

NAccording to @ teseut Merrill Lyuch repare, the oumber of business lines provided by CLECS across the
country exczedad the number of business lines added by the RBOCs, See Whelm Trans, af 312.

'+ MBecrion 25)(c) of the Act requlres Jocal eariots 14 () provide “interconnection® (o thefr networks af reasanable
Tates &nd () 10 “offer for resale a2 whelssale rates any télecomamnications scrvice ti the earrier provides at retail
10 suhacribess who are pot telecomaninlcations casriers. "

FEulitr this year, the Suprome Court reversed fie Bighth Clrenit and whheld FCC nulss that ses wholessls'
priees o reaal ras less aveided retall oosts. AT&Y Corp. v lowa Llithes Board, 76 ATTR B4 (N0, 1894, 1999).
The appropriaie Wholesale saes for Jocal servioes had been intepscly dsbsted. 1 ite Biggt Report apd Order, e
FOC eat forth an allowad range of *default® discounts from LEC' estimamed avoided costy, Fipst R
Eplerentation of the L ympetjcion Provision in the Telecopmyonjcariong Ast of 1906, at [§855-877 (C0
Dacket No. 9698, Aug. 8, 1856). The FCC rejected the BCPR method as ineopsistans with ol service long mn
incremental 005t methodology. Id, at 1§708-711, The Eighth Clroutt, hawever, stayed the FOO order, which wod
bave eatablished defpult” discounr maiss of betwam 17,5 and 25 perosnt. [gwa Unilities Board v, Foderal

Compmmicayions Commission, 1956 U.S. App. LEXIE (Btk Cir. 1996),

In 1996 PUC procendings, ATAT and MCIWardCam advocied a swe Wizich would st wholesals prives
@ rolai) rates loso avoided setail cots, sitch a» billing v collaction, 42l nd marketing, and processing eodsvser
service ojders. .06-03-020 at 11. The PUC sdopeed the Joag distance cotmpany model, but not its calcaiations.
1d. 2 31.32,

“The Supremsé Court ba defined e terr broadly 0 Telude bork plytioal fasliies a2 aqulpmes nead fo
providz local phore setyice, as well & oparator eervice mnd direcery assisiance, operasional suppont sysiems (08S),
and vertical switching fmeriony. AT&T Com. v, Jows Ddility Bowd, sypts, a2 90. T

Sak Kistell Rebunal Test, m 13, Acogrding to applieant witness Danis) Whela, “CLECS largely go after
largs- 1o medium-sized business in the first mamsce,” Whelm Tram, & 310. ‘Similaly, MCIWorldCom expent
PiTimo repoatts, “MCl, MFS, and Brooks . . . ivdividually (finamoed facilities-hased eaRy] imte ., , 21 [uxdan)
magkess [targeted by the applicants] before their merger o form MCT WorldCom.” D{Tiera Direst Test. & 11,

6
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ILEC services o residential markews @ AT&T, in contrast, apparently plans to agaressively
enter residential local markets as & facilities-based supplier with the broadband fiber network it
recently acquired from TCL®

2. Yoll Services
A [atetLATA

Interexchange services are telecommunications betwea a point in one Loce] Access and
Transport Area ("LATA" or "exchange area") and a point located in another exchange area,
The MP! prohibited all the BOCS, including Bell Atlactic, from providing imterexchange -
services, Under Section 271 of ths Telecommunicstions Act of 1996, however, BOCs ¢in now
provide both "out-of-region” intarLATA communications™ and, with Federal Communications
Commnigsion approval, "in-region” services.™

. Both of the applicants provide e vast majoriry of their intarLATA serviees as tegellers.
Bell Atlantic has not vet received Section 271 authorization o provide such services within its
loca] service areps. GTE, which ig not subject to the restrictions of Section 271,Y provides
only 0.36 percent of its California-originated inerLATA services through its own facflities.™

UGTECC's initial attecnpt lo enter out-of-franchise areas by offering ceasle gervices (prigarily thase of Pacific

Toiosis) 10 realdential and small husiness cunorert was nor "2y effeciive a2 blanned” because "the cost of taking

. #n erder, procesalag as order, Sagiag thet order, hilling for tha order and providing custemer care was higher than
expecicd.® Kissoll Towra. at 421435, GTE now virws thet wholesalo market 20 “waprofitable.” [4. at 428,

B5ze Kissall Rebureal Test, at 18, Thar mevger provides AT&T with *firse mile poess 1033 milllon homes
througheut the United States,” Kiasell Trans, at #03. TCI "paates” 33 million homes and actaally provides serviees
to 15 million of those cietomere. J. st 413,

USet €7 U.S.C, 193 (42).

Subject ta certain restrictions-on BOO service and ptivana line service, Sactions 271 (B)2) and 271() of the Act
allowed the BOKCS 10 "provide I LATA scrviess origlaasing owteide fw in-region Seates after the date of enactaiont
of the Teletemamunications Act of 1996."

MSee Atwood Trans. & 78, Section Z71(d) provide that the BOC amst epaly o the FOC for mmbority 1o
previde io-regien originating inrerLATA seyviess for 2 parmicular Mats. The FOC, which must render &
"detesminatlon” within 60 days, caunor approve the spplicmion ualess the BOC has *fully impletnemed e
tompetitive chackliar.® Section 271(d)3).

7588 Atwood Tram, st 78,

WLetter from Fejoeg Hwang to Lisdsay Bewer (Scptember 7, 1999). At the nationsl level, GTB peovides 99,95
pereent of the IeTLATA taffic {t sells an & veselles (squivalontly, 0,05 pereenr of its Iang distmee waffic is
facilities-based), Leter from Hojoon Hwang to Lindory Bawer (September €, 1999).

7
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In this state, GTE resells long distanece services to apptox“i'metely 600,000 custorers.® Bell’
Atlantic has about 400 long distance California customers,

To eaable furure entry int the long distance market, GTE purehased in 1997 a ution_nl
fiber optic network from Qwest.* Following the mweger, the m“nflving catity aud s
gubsidiaries (inchuding GTE operating companiss) will be "affiliates” of Hell Atlantic for
purposes of Section 271, Accordingly, none of fjose subsidiaries can provide originating
ictecLATA services within the Bell Atlantic states until the relevant operating company receives
FCC awthorization.¥ Morecver, under Section 272, the surviving satity reust offer lmg
distances sarvices through a “separate” affilinte and comduct all tramsections (such as
determination of access charges) with Bell Atfantic operating companies “on an arm's length
Dasis. " ‘

b. InuyalATA

- In most instances, foll calls within the same area code require intral. ATA toll services.
Bath GTE and Bell Atlantic gencrate significant revetmes as suppliers of intralATA services 1o
theiy local exchange customers. Until 1995, LECs were ths only earriers in Californis explisitly
permitted to complete all types of firalATA calls. InterLATA and intreLATA Services are
functionally equivalent,” though, so long distance carriers faced relatively insiguificant
barricrs when they entered ILEC toll markets, Accordingly, GTE Califoraia’s share of
maLATA toll calls placed in-region has declined to Jess than 50 percent since thar company
converted iis switches to |+ equal acoess capability® in 1997.% :

YAtwaod Trans, at 91,
“lgint Aoplicarion ot
“"Atwood Trans. a1 109,

“Section 271(6)(1) provides that A Bell opersting company, ar any afflisse of thas Bell operating cotmpany, |
WAy pravide iartLATA fefvicss riglaariar in any of its is-region States , . , if the Commissien approves the
application . . .- : )

“Gendesic Neowork §, supga, 2 3.1.
| “Barciers @ cory iouo this warkln sce low." 1RD, D 9409065, ot 22 (Sept. 15, 195).
_ “Dudl recenly, iv was fecessary w din) am access code ("10XXX") if 3 fubsetiber wished to place am
iraLATA nal) tbrovgh a competiar. By *prosubscribing’ ¢ s inttALATA competitor, uger can now acces ag
1BC by dialing *1 plus® the ares code of the receiving asea sxchagge, '
“Kissel Rebural Test, 226 GTE'S whare of i ATA ol rafic ovigimmaing i 19 Flocida servics areas
fell from 82 percent in Decemaber 1996 to Jexs thyn 37 peroons In December 1998, Declartion of Robert W.
Crandall and 1. Grogury Sidak, at 14, atached as Bxblbit H to FCC Joint Reply. .

8
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3 Accegs Serviess

Like othcr local exchange eareiers, GTE and Hell Atjantic charge interexchange capyie
for making available their facilities in the placement, transport end termination of wli “cgus‘ .
These fees reprasea a substantial portion of the revennes generated by both companies.

Competitive forces and PUC mandates, however, have significently reduced access rates.
Historically, per mimute switched access™ rates {n urban areas are significantly greater than the
average cost 10 the LEC of providing those services. Responding to these marging,¥
competitive acters prnvxders offer business customers dirsct accass to a long distanre company
"point of prescoce” at fixed monthly rates, The reswiting compatition reducad California rates
for dedicated access, which ILBCs also offer, by 50% between 1985 and 1991 Californis
intorstate, intetLATA origination and termination chacges are now emong the lowest in the
county.® :

C Wireless Serviees
GTE has 4.8 million wireless customers in the Unitsd States,® Bell Atlantle s the

Mmimmuwmmwm! 435[19&87!434!-4 Ammmybamubudardmm Swuahad
access is Recomplished (n two stepa; firet, the customer is eannated to the LEC and office using lines in common
wrthuﬂ\crLBCInngdutannamdloulmmmm.mnd mewcmomwummwmemdm

», h v - AfSH ' ! 87?34522 ﬂ‘mc. .
1596). Dadmlnd.or npecul msuprw;dedonlarpcqmtyDsalinammllerapmlynﬂrmm
un direstly from the euatomer to the TRC, [). It is "dodicated” because maly weaffic of the individual customer i
carricd over the live, D.94-09-065, s 81 (Sept. 15, 1959).

“GTE veported twar, in 1997, it camed 54923 miflion, or 21 percent of iy overall revemmey, for providing
nerwnrk c0egs services. !997Annlnlnzpon.n29_§ng The cormesponiting figures for Ball Atiantic wege
lsmwonmd%pemm Bell Atlangc Corporados, Farm 10-Q, 3rd Quarter, ppra.

“~Sriiehed acoess it e swilching treasmission service provided by the LECs fo camnsct end-usérs with JECs
aud vice versa,” [.94-09-065 at 114,

*MC coneluded that acoost sesvicex generste 1 operating cish flow matgim of 71 % for the BOCs.
Cash Flow ia a company's Eaming Befote Interext Bxpease, Taxes, Depreciation and Amoitization (EBI'IDA) Ia
1993, MC1 reporis, the BOCs gsamiedOpmtm; Cuh Flows of §14.7 billion og net reveques of $20.8 billion.
Ma e De LIpe SO L) (e Lolow: f [N .AL L; 3(5 Mm 1995) M
figures, hwm,mﬁﬂwmmxforwmlmdmummdm

ACalifornia Public Urilities Commissian Division of Ratepayer Advocates, Repost on Inmal ATA Competition
inCalifornia snd Progrem Propospls, Bxhibic 559, at 34 (Sapt. 23, 1991).

RFederal Compmuaications Commissien, Ty in Taicnhone Service, & Table 1.4 (1998).
MKissell Trans. gt 412.
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nacion's fourth Yargest wireless provider, With about 6.6 million subscribers natiomwide. Bell
Atlantie provides celiular service in ita local exchange service region and ln pirts of Arizona,
Georgia, North Carolina, New Mexico, South Carolins and Texas. Through its ancCo

" partasship with Airtouch, which the parters recently agreed to dissolve, Bell Atlantic his
provided PCS service in parts of 18 states, Ass rosuls of & receat consent dacres with the
United Srates Depaztment of Justice, the applicants have agreed o sell one of their twa irterests
in the 65 markets (located in nine states) in which their wireless systcms averlapped,  Bell
Atlantic has no wircless operations in Californis, so none of those overlapping systems were 1
this state,

m. THE COMPETIIIVE EFFECTS

The {ssues raised by this merger ave very sinsilar 1o those we addressed in our 1996
review of the Pacific Telesis-SBC tramsaction, As there, both firms offer local, access,
intraLATA tall, and wireless services, but they da not compete i California. Furthermore,
thete is 0o evidenee that Bell Atlagtic bas any current effect upon GTE operations within
Californis, of that Bell Atlantic would enter any Califorzia market servod by GTE i the absence
of the merger, Accordingly, Bell Arlantic is neither an "actusl" tior & “pemsived” potential
competitor within this state. {lks Telesis-SBC, it is also necessary to determine whether the
consolidation could enhance the ability of the werged firm to apticompetitively cross-subsidize
its competitive operations.

A. The Standacd of Review

Traditionally, the competiuve effects of a proposed tuerger are analyzed by 4 well-
developed mode] that seeks to messure effects of the consolidation within some "relevant
market," This mode] predicts comperitive effects for those convolidations where marker forces
determine price and output levels. A mc?ﬁfnrcessaﬁly bas no effects upon compstition,
however, in markets where the regulatory & has already "displaced” competition. ¥

The traditiops) mode] for assessing effects within wnregulated markets begins with the
characterization of each relevant product market affected by the merger, This model is
embodied in the analytically similar borizonta] merger guidelines developed by the Department
of Justice and Federal Trade Commission™ and the National Association of Asorneys
General® The product masket refers to the range of products ar services that are or could™

#City of Lfrvee v. Lovisiens Pows & Light Co.. 435 11.5. 369 (1978,

Rep. (CCR) 13,406 (March 30, 1993)
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easily be made relatively interebangeabls, so that pricing decisions by one ﬁrm are influenced
by the range of alternativa suppliers available to the pumhascr The analysis then procesds to
a determination of the relevant geographic markst, which is defined a5 the area in which the
sellers compete and in which buyers can practicably fura for supply.™

The competitive effocts of a merger between supplicrs operating within the same r;levapt
mazkets depend upon several related factors, iucluding changes i concentration levels,™ eotry
canditions,” and efficienty enhancements.” Where the acquiring firm i a poteatia) supplier
10 a concentrated relevant market, the competitive effects depand wpon Whether the Acquiring
figm is or 36 Lkely 10 be a destabilizing force within that marker.

B. The Relevar

To avoid speculation, we limit the product markets that we considar here to the range of

The Junice Department sod the conrts apply liphtly differenr siandaros (o determing the fange of sapply
subsritures to be inchided within the relevent markes. The eounts geserally hu:lpde supply substitutes within tbe
televant marke: but they sometimes “include the products to which firms selling the partiealar product conld
substitute in supply, rather tha, or in sddition to, the products prodnced by firms that do oot curvently sell the
particula product bl that could begin doing 5o by substicuring in supply.” Wenden, !

M lipes: v ive, 38 Antitrust Bull. 517, $25.26 (1983). The POIFIC

ings distinguish berwsen "uncammitted estrgnts” and other fypes of *wpply Tesponsss,”  Thus, the
Ouidclines include within the relevant marker those *potentiel competitars® which could shift their facilities “eastly
aud economically” to sell in the relevant markes within ont yaar In response Lo a hypothesical price incresss.

/) ' , $upE, a §51.3, 3.0 p.25.

0.5, v. Gonsection Nationa] B4nk, siprh, 418 U.S, 656, 668 (19%4),

#Market share stucstics for regilated fndustries mmist be applied with particular care: “Market share is t ons
determinae of marker power. .. ., A ‘high' marker share in & regulated Induity undergalng ¢ transition to
cOmpetition may mean 1 it 1evms of markal power, pince il may be but an anifact of the past, devoid of
information conoarming  r Frm's actual ability 1o contre) curment prices.” Lanon, Ay Foopomic Quide

3 etitive Standards jp Telecomgunications Regularion, | CommLaw Conspentws 31, 43 (1993), See Metro
Mobite CT3, Ine. v. New Venor Samaninicasions, Jag., 853 F.34 62, 63 (9th Cis. 1989); Egtegsy Services Ine.,
6 FERC, 61,001 (1999). See alig Witson & Brunner, Mpopglistion by Regnisiod "Mongpolieg™ _The
Hesrch for Substantive Standards, 22 Axsivust Bull. 559 (L977).

For exanple, entry conditions for long distance compruies, 5ot market ahare figures, tost scearstely
wpreseniad compatitive conditions in the besiomss atALATA toll mmarkst immediately after the Comminsion opensd
T magrket o competition. As gored above, entry by long distance firms forced rapid price reductions and eaded
GTE's previously overwhelming dominsnce ig the marker.

sqmupications, Ine. BiiD, 645 F.Supp. 1166, (174 (.1, 1986).
»Seg FIC.v, Univervity Health, Inc., 538 1.2d 1206, 1222 (311 Cir. 1991); Brgadoes: Monic, lan. v_CBS,

Y
441 U5, 1 (1979) (oint venmuye).

. .
o Paaific T'ejesia O3
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competitive services curreptly offered® by both of the mesging pmies.“' Because this is a
"conglomeraic” merger between nomecompetitors, We Accept California as the rolevant
geographic macket. We reject, however, suggestions that lmn‘l‘ services provided outside
California are part of any market relevant to this merger snalysis,

C. Patentia] Camipetition

Evea though GTE and Bell Atlantic do not compete in any Califoraia selecommunications
market, it is still possible that the merger will rednce competition by eliminating Bell Atlantic
s a potential supplier within Jocal tecvice® or other relevant markets. The yecord, bowever,
contaius 1o significant evidence that Bell Atlantic will sctually smret any Californis market if this
merger is not approved. Morsover, AT&T, MCIWorldCom, Sprint and other major firms now
compete with GTE in markets where entry is visble and they are all plarning to aggressively

S5ee Piwofsky, gors, a 1835 (sdvocating foeus upon *currently available products®). We are not aware of sy
Htigates Seotion 7 action jp which the merger would have allegedly vestralned made i 8 product marker that did
fot exist prior to the metger,

$Likewise, we refrain from apempring 1o forecast effoess upan comperton in markets for servioas that are not
new evailable. "No ene cumrently knows which sysiem ar systeras will be technolapically and financhlly viable
in the foreserable furore.  Altbough &t i regularly reponied in e businses press thar & “comverpence' of
wlecomrmmicationt technolopies is oceursing, fr may scrvally be the case that a divargence of such apchitectures
way simmlaeausly svalve far the delivey of varieus combinations of sartewbind sad inferactive brosdhand
services,* Crandall & Sidak, Compegition and Remularaey Pylicies for Interarive Broadband [\etv ,“Sﬂ. Cal.
L.Rev, 1208, 1204 (1995), -

¥Relying upon expen Sussu Baldwin, ORA muggests that the marger will advepsely affect competiting in 2
"national market of integrated relecommunications sevvices," ORA, Opentng Brief af 32, Within this magket, ORA
cliims, are the geven largest TLECH in the connuy. 1d. & 33, dlring Baldwin Direct Test. a1 24-25, 30-52.
Moreaver, concentration within thiy siarket cay be measured from the mumber of access lines provided by each
LEC. Seg Baldwin Direet Tem, at 31.

Ms. BaldWin, towever, 6 tu whequaily deseribe shis marint, or aven provids evidence thas such
marker exiss. As we indicaiz shove, relevan prrkos a delismared by ascessing alternztive mupply sources
availablz 10 20 identifiable group of cousumers, The purpote of this axeccisa is to *establish u prographie boundary
Taay roughly separates firms that Me itgportant faciom in the comperitive amalysin of @ merger from those that ure
not.* Mi joss, at 2.3, Even sssuming that the seven major JLECs are in the hypaheical
oational market, however, Ms. Beldwin docs at provide say bais for eoncluding thar tieir saleg In thar magket -
ure mesningfully relaed 1o the pumber of acoass lines they provide in thels franchise arpns. We conciude 0t we
Tecart cgaialas no probative evidence of a national masket of bundied services or sy basis for determining
oonceptratiop withln thet asrumed market, .

"SmmmDime._uﬂ.ﬂmfuﬁugm‘mhuotkeuauuﬁnnlmmmwﬁngmﬁn .
¢fgml servic2® and 19 the quesrion of whether *Bell Atlantic bad ne plans to provide Iocal servies ss an eugmt
o California") '
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expand the range of that campetition.
1. The Actua] Potential Competitar Poctrine

A merger between two firms that offer the same products in different ge?gnpmmarkcts
can have two types of anticompetitive effects, First, the presepce of the acquiring firm on the
"fringe" of a target firm's insufficicntly. compelitive market mey "temper” pricing behavier
there, The "percaived potential eompetition” doctrine views such mergers as [llegal because they
Bave adverse effects upon current prices within the target market. In this case, there is no
evidence that Bel] Atlantic affocts onrvagt pricing o output levels within Californis’s “target
telecommunications markets. Accordinply, none of the intarvenors has challenged the merger
under that theory.

Nonetheless, the merger may sti}l have adverse competitive effects if Béll Atlantic would
have otherwise entered California markets in the foresecable future and if that entry would have
had "procompetitive” effects within those markets. The Supreme Court has never endorsed this
theaty, which it sometimes refirred (o as the "acmal potential competition” doctrine, but the
lower courts have specified three conditions to its application. Firs, the tazger market must be
concenmrated, thus esublishing 2 prima facis case of noncompetitive behavior by the existing
competitors.®  Second, the acquiring firm must be a probable market entrant. Third, the

“ORA expert Baldwin contends that the patensial competition doctrine (a1 deseribed in the Meryer Guidelines)
may ot "deal adequately with” mergers berween firma which bave *cnly recently emetged from & conditien of near-
absolute monapaly 3ad markes dominagce arising from specific goverpment action.” Baldwin Direct Test. at 21-22.
We disagrec. Tho counss macessfully applied the potential compatition doeming fo several bazk mergen, o7
example, durivg the deregulation of that industry. A I this case, the merging banky offered imilar services but
tranching &ad other regwations limited thaly ability 1o compets in the same geographic markes, In the leading
patential competition case, 1.5. v, Marige Bagcorporation, 418 U.5. 602 (1973), the Supreme Court applied the
dottrine while branching restrictions were. "steingent,” Id. ot §09-10. In .8, v, Birg Nut, Stgts Hencorpermiion,
499 F Supp. 793 (D,C.N.1. 1980), decided seven years later, snother coun considored potentis] conmpetition claims
in New Jersey bank markets, where the Legislanirc had incyeased competiticn "siguificantly’ by Hberalizing nats
branching laws. 1d. af 798. Neither court ruggestod Tat induslry deregulation should affect the sops of G
doetrine. '

PTepneco, Jne. v, F.1.C., 68 F.2d 346, 352 (24 Cir. 1982). In facr, “the govermment has heen utiable 1o
sustain fts bupden of proof M any acread poteniial congpetition case.” Brodley, PoreaGial Comnprition sn tha Mevier
Guidelings, 71 Cal.L.Rev. 376, 378 (1983). One cbsarver bas thus xejected the doctrine as upworkable, See
Carter, Aogual Potendlat Enpry unger Seerion 7.0f the Claving, Ac, 66 VA L.Rev. 1485 (1980). Arecd, likewise,
questions whether the docirine provides a basis for 8 Sectlog 7 vielaton, Areeda and Hoveskanp, Antmy Law
§1118" (Bupp. 1996)("Whers the autside firm ja relevant oly becaws it might otharwise euter in the futire md
therehy [ncreass competition s gt time, the marper does not reduce comperition B0t edly eliminsies a fumure
oppormifiity 1o incyesce it."), '

“hazine Bapcorporatjen, supra, & 630-32.

13
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hypothesized future exury nust have significant procampetitive effects.®

2. Bell Atiantic Eqtry futo California Markets.

The probeble cmry requireeat s pasticulerly diffienlt to establish, To avoid
speculaﬁon.’g the courts cum?tenﬂy require proof that the acquiring nﬂrm "would™nun
"eauld"™--have entered the targel market de novg or through & "wehold” Acquisition, absent
(he merger.” Morsovet, eptry Tt oocur, Dol in the "reasacably foresceable” future, but in
the "near” future.® The showing must be supporied with "substantial zv:_deme" that
incfudes & "reasonable temporal estimate”™ of proheble enwry and subjective cvidence™ of an
intent 10 enter. :

The recard in this mater contains a0 such evidence. 'The intervenors couceds they have
no docymenary evidence that Bell Atlantic intended to enter GTE markets in Cshforn_ia." ind
they cite o direct proof of specific intent. Instead, Sprint suggests that the yequisite tutent be

#gae Pitofiky, Propd
" L. 185, 203 (1992),

" D Supreme Count limin U andysls t "probabilities,” aot “epiemersl pussihilities” Mathoe
ign, Supma, 418 UG, = 62223, See alen EQ.C_.M.M 557 R 24, 29 (4 Cir.
1977)(rejecting & RRAing of *cyentual” encry as *unrabioed speculation”).

"BOC Iprd, supm, 557 R34 2 2708,

Metcemiile Texas Comp., v, Bosnd of Govergors of jhe Fod. Resggve Svq.. 638 F.24 1255, 1268 (56 Cir.
1681).

. P Jenpeco, the absence of evidence of & subjecdve intenl jo enter the relévane marker was dispoditive,
Tepnseo v, F.T.C. 689 F.2d 346 (2d Cir, 1982).

*Renpblic of Texag Com, v. Bowd of Governors of he Fed. Baserve Svs,. 649 K.2d 1026, 1047 (5ib cir.
1981) (desnonstrating eatry in the *redsopably fateseeabls futipe” wis insufficient); BOC Loy, supa, 591F.2a %
29, The long Qustance inwsyemass dusamives sin the *nese forurs® standard, See Protest of ATAT g o, a4 17.
The Mexzer Gujdelins coneider *timely oly those comtajned to entsy alieruatives that can be achieved within two
years fam inirial plawsing to significant marke? lopact.® ’

" %o i pe o FTC. §57 B.2d 24, at 29 (24 Cir, 197D).
*d.
s Teoneeo, Eupry; BAT. Indin, 104 F.T.C. 853 (19%4) (the Federal Trade Cormmwiasion concluding otar

the "beyt wmémwmhsmehunﬁmormmumz&mhwmdlpwy‘ . . is likely 0 be
mubjective),

RGillan Trans. al 1266; Brennar Trans, & J214.
14
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inferred from statements of the applicants that "each Company wauis 3 pational presence.”™

AT&T/MCIWorldCom, similarly, introduce cpinion testimory Gt "it is unjikely diat Boll
Atlastic would forever igasre (at least the most attractive) of GTR's markets, *®

In contrast, the FTC's unsuccessful challenge in Tapusco established with "abundart
evidence" thatoneofthmspoudentshadbmhmeintamandtheincenﬁvewum‘thesboclf
absorber market, The evidemes inciudad proof that Teuseoo was "actively consideting entry'
and was “pursuing al} leads to that end. " The Commission, however, fatled to show that
Tenneco would he williug to incur vhe substantial up-front costs arsociated with de govo entry
or that continued negotiations with smalj manufacturers for "toehold" eutry would ultimately be
successful. The intervenors io this case have shown nelther such “itereata” por such
"incentives;" they have not demenstrated epecific intent; and they have certainly not provided
a "reasonable temporn! cstimate” of prohable extry. Pollowing the Second Circuit's Temeco

. opinion, we conclude that allegations that Bell Atlantic "would bave eqtered the market . . .
absent its acquisition [of GTB] is based on the kind of unsupported speculation that the Supreme
Count condemned when it wamed that . . . 67 deals in ‘probabilities’ not ‘ephemeral
possihilities, *"

For the atual potential competition theory to apply, enmiry must aiso have a
decancentrating or other significam procompetitive effect.® This predicate effct will not exist
"if there arz numerous potential competitors,” because the elimination of one of many "wonld
not be significant,”™ ' '

If Bell Atlantic entersd California telecommunications markets, it would face strong
compezitors in the merkets for intral ATA toll, dedicated access, and some facilities-based™
basic business services, AT&T, Sprint, MCIWotldCom, SEC and perhaps other major firms

—

PBrenner Direst Teat. t 60.
¥Gillan Direer Test. 3t 33, San Teme Rebuwal Teat. a1 26
+ VIenneeo, sugrs, k383, |
FBrodley, supra, =t 479; Bepublic of Yex. Corp,, suprg. 649 Fd a 1047,

4 . 698 F.2d ¢ 1267, See i 1.8, v. Fipu Noslonal Sare Bancorporatiag, 499 F.Supy.
793, 814 (O.N.J. 1580) » .

Loca] sexvices reppesent combinarians of "peiding blnsks" or "wabindied olemages.” The Telesomauniearians
Act of 1996 a.m;pu to promots cenmpetition by allowing niew entrants tn copstruct new facilities, use unbundled
eletams, or emplay resale.  Firt Renon and Ordar, supes, Y412-13, Thas, lang distence carriers can offer
switched agcess gervicea by combining ILEC *loops* with thelr own ewitching and wanpport facllides, Tn
Galifornia, GTE bas aver 142 coflocation serangsments, Kiasell Rebyma) Test. at 17, "UNE loop sales ineressed
from zzge g April 1, 1997 10 5569 by the ond of 1998.* U, .

15
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bave existing plans 10 enley profitable mazkets currently served by GTE.* There s no busis
for concluding that futre Bell Arlantic epry would substantially increase the level of
" competition beyond that provided by these other entrants,

Although the 1reditiona] aralysis indjcafes that this consolidation will pot adversely affact
competition in Californis, the long distance intervenors comend that the merger will be .
agticompetitive. Thus, Sprint expert Dr, Brenner claims that the merger may igerease alloged
incentives 10 prevent or deter eatry by firms operatiog in both GTE and Bel] Adaptic regions.
Recommending that the Corumission prohibit the applicants from packaging, bundling, or Joindy
warketing their servicss in any way,% AT&T/MCIWoridCorn expert Gillan siilarly asserts
thar the merger will redace competition in an alleged national businpss market.
AT&T/MCIWorldCom also cleim that the merger will increase the likelihood of "price
squeases,* and reduce competition for ceriain Internet services. These claims, however, lack
merit, The intervenors also fail to demonstrate that the Brenner and Gillap thearies would affect
s significant part of gny relevant markot or that the effects they alleg= have ever actually
occurred in the telecommunicariogs industry.

1. Spillover” Effoots

Following Katz aud Salop,” Sprigt expert Dr. Breqner claims that the merger will
exacerbate existing incentives of the applicants to deter entry. ¥ In their mode!, Katz and Salop
hypothesize that, even in the absemce of a merger, ILECs facitig price regulation may
discriminate agatnst CLECS seeking access to the ILEC network to enhance sales in downstream
(0., long distance) markets.” More particularly, under certain conditions ® the ILEC will
effectively sacifice "upstream" or "wholesale" accoss revermes from the CLEC for 2 portion

“Sec Brenner Trans. ar 1219, Dr. Brenger also tetified that U.S, Wes, Bell Souk, ICG, Netlink, wd
Elactric Lighrwave are "in the list of fing (relatively well potitioned to enter and compere In Californlal, but joe)
quite on tho same level. 14, at 12171219, Moreover, "DXCs, CLECS, aad eable soropanies have facilitles,
oustoser yelationships, and brand recognition that Bell Aglantic camnor mateh ou-of-rogion, Theae Srms have
already susk siguificant investments info facilicles in GTE's 1egion amd would heoefis frors expanding their bundle
of serviess itio loca] exehange servioss.” Teece Retmymal Tex. x 29, )

¥GUlan Direct To., a1 37,

"'nuc!muon 01 Dr. Michuel L. a6z aud Dr. Buevon €, Sslop, Hsinz.a Bip Rootpeint 1o Step on Campetigan:
Exclusigrary Babwvior and the SBC- Amertioeh Merger '

o (W- 14| lm)'
"M their Qpening Brief, AT&T xud MCIWorldCom do ner alloge pillover effects,

"B Kas & Snlop, MDra, & $34 (TLBCs facing aceess rice caps il ive *1be incemive o feige conpetitoes
conts by deaying, dejaying, or degrading acesss"),

T, 1 193642,
16
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(the "diversion ratio™™) of the "downstxeam" or ‘retail’ sales tnade by the CLEC to end
users.? The merger exacerbates these incentives, they argue, because *ome ILEC's cxclusx::g
of competitors from efficient access will create anticompefitive benefits for other ILEEE.
As independlent entities, the TLECs will not 1ake info account these "gpillover” effecs.™ By
Merging, however, the applicants cen "internalize” thase gpillovers, thereby redueing entry and,
ultimately, competition below pre-merger levels.®

As Professor Tegoe aod other experts for the applicants note, however, Katz apd Salop
present 1o empirical evidence mupporting the existence of thelr ruther elaborate hypothesis.
Specifically, Katz and Salop present oo evidence that ILECs can selectively discriminate in the
quality of access sefvices they provide to competliorsi™ and, if they could, why such
discrimination could not be readily detectable by CLECs or their customers. It can alto be
shown that, under & broad sct of circumstances,” the spillovers Katz and Salop predict would
be captuted by the merging TLECs, regandless of whether they merge. Accordingly, a merger
may pot exacerbate the jncentive w discriminate, even if spillover effects do occur, Finally, the
Katz and Slop wodcl sssumes that the entry deterring behavior of one LEC would benefit other
LECs, but plausible models producing the opposite result can also be comstructed.

Althiough we take no position on the general question of whether spillover effects deter
ar even induce pwlti-market enrry, apy additional exteraalities which result from this merger, -
betwean (GTE operations in California and Bell Atlantic franchises in the Northeast, appear
minimal, As the applicants and intervanors both recognize, epillover effects will not arise unjess
CLECe must "sink" common costs in both markets prior to éotry. In other words, an ILEC ean
impose costs oy CLECs contemplating emiry elsewhere only by reducing the valug of sunk

g, 55 038,

nig, a {36

Sl w6

“Brenper Direet Test., a1 39,
"Bregper Divect Test., at 39.
“Peeos Rabumal Test., 2t 17.

PSes Derlaration of Yacques Crumer and Jean-Jacquss Laffout un hehalf of GTE Corporation and Beli Adantic
Corporatian sad Bell Atlandc Cotparation, at 16-24 (Dec. 1S, 1998), aitached as Bxhibi 1 0 Joing Reply of Bell
Aflanzic Corporation and GTE Corpotation to Petitions 10 Deny and Commenty, in re GTR Comoration end Rell
Adantic Corp., No. 98-184 (FCC Dies. 23, 1998)(" Applirants’ FCC Reply Brief"); Dectacation of Kenneth Arrow,
& Appendix 3, arrached a5 Exhiblt F to Applicants’ PCC Reply Brief.

“'Applicants’ expert Dr. Teece aotes, for exampls, that ILECs way cagie spiflovers "to develap a teputation
_c;f being 1; tough competitar snd encourags (CLECS] 1o ¢t samabody clse's wyritory Inctesd,” Tepce Rebuttal
ot at 19,

17
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investments to provide 1oca) services thap are common to both markets. Kaez apd Salop
generally categorize the common costs for a CLEC eatragt a6 "research, product development,
supporting software development and promotional costs. "

Thgse types of costs are substantial, bur they ate nor a significant pdditlor (ie., -
"incremental®) 80 costs already sunk by most viable entrants {n Jocal exchange markets, Long
distance compagies, cable operations, azd wircless firms and other likely CLECs have already
made the types of investments Katz and Salop dascribe in their existing opetations. For those
carriers, the additional comrmon costs that must be incurred ta enter local exchange markets are
relatively small. For example, the vast majority of the costs of providing the [ON service
described by Sprint in its Opening Brief, such a8 in the purcbase o installation™ of imbusdled
network elemants ("UNEs"),'™ are specific to California,"™® and would not be jeopardized
by any incentives resulting from this marper, ‘

- 3. Ths "National Business” Markst

AT&T/MCI expert Gillan apparertly contends that the merger will adversely affect
competition, within an alleged "national bsiness market.™® The relevant market he alleges
lacludes "packaged services [offered] on a nationwide seule to . , . [large business) customers
who have operations and communications needs all across the coummy."™
AT&T/MCIWorldCom fails to provide, however, any evidence rupporting either Gillan's
underlying theory oy consumer injury within this hypothesized markat.

Gillan streases that the merger will broaden the applicants’ product line and the

PKarz 20d Salop, supra, £ §70. Similagly, Dr, Breuper discnsans 1LBC actions directed of the Sprint ION pla.
See Breansr Direct Test,, at 41442 (“some coms that CLECs sad CSCs will ‘Incor 1o offer servies will be
independent of the puxber of markers thay they infend Io serve”), 4445,

" 185 p.. through the *denying, delaying or degrading tbe provivicn of acceis ot intarconneetion imputs,” 14, &

WiSes Sprige Opening Brief, & W.

fESprint notes that it hag "mads intial investment to cover the fixed cost 10 develop the sephistiensd software
md back office sysiems a0 to deploy the equipmen: that will make JON service pessible, but it anticipates forther
investment of this sort to develop further pervins sapabllitios aad suppar sakry, Sudh inverunents aye nat speaific
ta the areas extered or the wmmber of customers that mnally subicribe.” Speint Opening Bricf, at 38, Thote
commen costs, however, that are increzsental to the provision of Sprint scrvices will be a smal) poycaneage of the
overall cont of providiag ION service. It is, therefors, unlikely that the merger will affecy Sprint's decition w
provide [ON servics given the rapid growth in thé demand for buadled telecompunieations sarvices.

'“Gillae Direst Test,, & §, 6. In its Opening Briet, Speint does par claim amticapetitve offects within tbis
alleged markst,

"Gistan Direct Test, of 6, quoting Joins Appllestion a 13,
18
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osranhical seape of their customer base. In particular, the merger will expand the region in
?hisc:%hgl?mﬁu and GTE multi-state cuswl:nm receive Io.cai ¢xchange sarvleegm‘ from a
single supplier, ™™ Ln sddiclon, Bell Atlantic' customers will gaia access 10 GNI. Gillan seems
to claim that this broader custoraer base and sesvice region will enhance the marknt power the
merged chtity €2m “loverage” ~ &7 an ipcumbent'® — {ato (s) new sesvice oﬁmslam or (b)
. oul-of-region service areas.'® :

Tnis theory is "extremely vague," but Gillan apparently contends that the marke]
power of an JLEC is related w the mumber of exchanges it serves.“‘” Thus, bigger
"footprints” supposedly increase the "leverage” of an ILEC over “competitive” product or
geographic markets. Gillan, Bowever, provides no thearetical basis or empirical evidence for
a supposed relationship betweep footprint size and markst power,

Equally important, Gillan fails to demonstrate consumer injury in any of the Mt
rarkets jdentified above. Gillgn amempts to calenlate HH] figures in his bypothesized national
business market using the mumber of multi-line business access lines sold by each firm. As
Professor Teece notes, however, the number of "multi-line business lines” served by an ILEC
are & whelly inadequate megsurs of the mmber of ILEC cusiomers requiring national
telecommupications services.’?  Accordingly, Gillap's HET calenlations do not teflect
conceptration, within the alleged market and they are not helpful i this analysls.

i#5gas Giflan Direst Test,, o 12 ("(T]b lazger the fontprin, the mose of the oustomer’s locations st fall within
it. When an incumbent expands its footprint by acquiring ether incombents, it is able to loverage its advantages
of incunbency across « much 12rger pevgrphic area.”), )

WuSan (Hillan Direet Test,, a 12 (wferring to "the convenience of 2 single provider seross multiple Jocations").

"3ge Gillan Direct Test., a1 13 (refexting to *the incombent’s inherent advantage”).

iMges istan Direct Test., at ¢ (reforring 19 “the Joint Applivany’ deisc w leverage the maket power thas sish '
atjoys within s exisuing francbise aen, therehy making telr franchise position prongar and exiending that markst
power to an even broadet amay of geopraphic and produc miarkets,"; Gillan Trans. at 1244.

MGiltan Divest Test, & 14:15; Gillan Trant. wi 1245 ("the mergey will increase thelr ability m leverage thair
mamapoly power if they do expand inlo out-cf-mglon markes*),

UeTerce Reply Test., &1 7.

Wiges also D!Tirre Direct Test., at 18 ("The mote Incations'of a muld-locnrios customer 8 LEC con serve cver
jts awp faeilitios, the greater ity comperitive advaniage.”),

1 apce Direct ToR., a2 4.
19
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In fast, peither GTE nor Bell Atlantic offers "tndly naﬁnnwide. pervices"!# wilhm the
alleged market, and this merger may sctually bave the effect of roducing concentration thers.
Bell Atlantic sales in this state — the largest in the country -- are de mInimis. l?euAﬂanucw
even prohibited from selling long distance services within sny Of the 13 atares it serves 4s an
TLEC. In contrast, the threa major long distance carriers already provide the packaged services
Gillan describes. Even assuming that gational business servicen are a relevant market for duts
apalysis, competition for those sales is intense and the entry of the combined emtity will only
increasé the iniensity of that rivalry. Mowsover, the object of the leveraging tactics alleged by
Gillan, sophisticated multi-state business customers, can easily respond lo price lnereases ar
oumuthualify restrictions by substituting between carriers or even leasing of purchasiag their
own lines.!!

3. "Price Squeeses" in the Jong Digtance Markes

Citing Town of Concord, "* the intervenors contended in their Protest that the vericaily
integraied merged eatity will be able to more "efficlently” squeezs rival long distance rvals
beeause the consolidation will increase the perceniages of calls origitating and terminating within
(he same service area (from 16 to 29 percent).!6 "A price squeeze cocurs when the integrated
firm's price at the [upstream] level is too high, or its pricé at the [dovwnstream] level is too Jow,
for the independent to cover fin costs and stay in business, """  Hers, AT&T/MCIWorldCom

‘claim that the merged entity will manipulate the price of access, the upsream product, to
squeers rivals and eliminate corapetition in e downstream long disntexce markets, ¥ As in
other merger proceedings between LECs, howaver, AT&T/MCIWorldCom have failed to show

[

"Teece- Rebutual Test., at 24, As Toscs also Gores, the busidess access line stafisticy Gillan presents aee
"meaningless” because they do not indicate “the share each compertior has of those eustomers tequiring national

Wee Teece Rebumal Yest. at 89 ("[TJhere it mmopmons eotapetition for thass high volume customers from
mumeroys ILECS, CLECs and X¥Cs acton the coustry, seme of whom today ¢an provide services mors closely
approximating ntie-stop shopping, meoting all of thelr telecommunicaians aseds, a handiesp that, wntil it is granmed
271 authonization, will pat be possibis for Bell Atemic. Of all loca) exchange oustomars, these are the Joast likely
for an ILEC to be able to exploit by leveraging its ‘monopoly’ with these costomters, ™).

915 F.24 17 (ln Clr. 19%0),

"Protest of AT&T Comomujcations of California, Ine. & g, ® 2122 (Y, 15, 1999). GTE spparenty
provides terminating access servicey for 16% of the calls originming within its region. Prowwt of AT&T
Cowomnicadons.Ing. & al.. 3t 22 (an, 19, 1995). Prowestants clalms W, “[f e ergeT Were gpproved, 29%
of the raffic eripinating in the eutrent GTB terricocies will terminate In the combined terrifaries of the merged
emtities, almost doubls the exient of pre-metged contrel.” J. at 22,

‘"Tawn of Congnry, gupra, & 18,

“"5ee Ditimo Pireot Test., b 26. Sprint takes 0o position on the price squeeae isue. See Opening Brict of
Sprint Comaration L.E., at 19, ,

2

—




SEP.-16" 99{THU) 08:08 GTE MERGE

EAM TEL:972 7
08/15/88 15: ! 19 7249 .
‘ 5:40 FAX 213 847 3702 “ MUNGER TOLLES & OLSONE_ @aiaoxii,t
CA DEPT OF JUSTICE  Fax:ALS-703-1107 Sep 15 '39  11i%6 P25

that such tactics rre p:éﬂuhm or even feasible against long distince firms, Moteqver, in this
case, meither GTE por Bell Atlantic is sigeificantly integrated ingo interLATA servicee.

In Town of Concprd, thea Tudge Breyer rejected a claim that the defendant utility
squeezed the plaintiff municipality in the Wholesale clectricity markset by raising the (regulated)
pricss of generation and transmission inpt services. In that particuler oase, the court _be_ld ﬂﬁ:
price regulacion at both levels of production eliminated the postibility of antkrust injury.
The court also moted, however, that for wiregulated industries, “the extansion of monopoly
power from one to two levels does not pecessarily, nor i gugh!l_og; way, give a fim med
power to raise prices . . . [becanse] . . . there s but one Maximum monopoly profit to be gained
from the sale of ah endpraduct. ¥ .

The Commission and the FCC have reached similar canclusions abour the ability of LECs
to squeezs long distance carriers by menipulating access prices. Such tactics are Dot profitahle
In the shart run because a fully integrated LEC incurs opportunity costs equal to the price of
access on every call it gains from a long distance camier.™ This opportunity com is
roultiplied for calls where the LEC provides both erigipating and wmmadng access,

Moreover, as a form of predation, ™ price squesze tactics do not become profitable in
the lobg run untl after tivals have withdrawn from the markst, at which time the LEC can
recoup its lost earnings, pravided that the long distgnce carriers cantiot reenser the market. The
eost of foreing enterptises like AT&T, MCIWorldCom, and Sprint from the poarkes would, of
course, be prohibitive. At the same thme, reentry by the excluded firm or its suocessor would
be 2 pear certainty.”®  Compounding these averwhelming difficultics, "competitive access
providers" (CAPs) and the long distance companies themselves can and do bypass the LEC and

\*Towy of Cangond, sus, 2t 25 ("Pull pice vegulstion . . . sigLiSicantly diuinbibes dac Tikelfhood of major
antierust harm. "),

o g a8,

M*Lagt acoess eharpes reprasem the apporunlty wu'amy price squegzs. , . . If . . . the confbatiog froim
Boiest were greater than the canniburion from terail Jong distancs, total TLEC profiu would fl even (ough the
ILEC Jong dintancs »ffiliate atracted businew from a compatitor.” Teece Rebuital Test., a2 13,

15ee Teeca Robuttal Test., a1 13,

of 1934 504 Reguipyp pabment of LEC Provision n serexchange Servieat Origina ing the TLOL.'5 LD
Exchange Ama, Notice of Praposed Rale Making, CC Dict. No. 66-308, at {137 Ouly 18, 1996) ("Bven in e
unlikely event (ur § (BOC affiliate] could drive ous of the tiwee large (nterexchanys carviers into baokvuptoy, the
fiber-optic ranemission capacity of that casvier would yemmain dotact, ready for apother firm o bty a2 a distr=e sals
end immediately nndercut the nageampetitive prices.”). .

2
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pravide direct access to IRC "poiats of presence, "™

Price squeeze allegatlons are partiowlarly farfetched in this proceeding because neither
GTE nor Bell Atlantle arc sipnificant sellers of facilities-hased interLATA services. GTE
provides 2.6 percent of the residential interLATA ealls sold in the United States, but it geus
99,95 percent of those calls as a reseller ™ Ral) Atlantic's share of the facilities-based
interL ATA markat is also extremely small, Thus, the only meaningful sesult of a successful
price squeaze by the merged entify would be to replace one fim in the wholcsale long distance
market for another (because the merged entity will at least initially require facilies bazed IPCs
10 complcte most of its calls). Tha marged entity has no conceivable incestive o achicve such
regults, .

Finally, we are nos aware of evidence that any integrated LEC has price squeezad its long
distance rivals in any market. In another proceeding, the FCC also concluded that such an
cutcome was "unlikely,"™ We concinde that AT&T/MCTWorldCom have not presenred uy
probative evidenice that the merged cutity would have the requishe incentive or ability to engage
in a price squeez against loog distance suppliers.

AT&TMCIWorldCom claim that the merger will "endanger” corapetition among Internet
service providers (ISPs) abd distort Internet access. GTE, with 900,000 intesact customess
nationally,”” may be qumerically & *very large ISP,"™ it AOL’s customers oumber over
15 million. ' In marker share terms, AOL has over 4%, while GTE has only 2.6%"

WAs we noted i ot review of the merger between Pacific Telesls and SBC, " AT&T repors thar approximae]
31.5% of its intral AT A traffic in North Carolina eripinates on special access facliisies.” AG Tejests-SBQ Opigion,
FUBIA, 3 11 n.57. .

1] niter tmm Hojeon Hwang to Lindsay Bower, st 2 (Sept. §, 1999).

ér Ay Teagy three IXCs — ATRT, MG, atid Sprint — Yave natiomwide or ncar-nationwide facilities, These are
[arge well-established companies with custoseers @rougbou tie nation, k way be unlikcly, therefore, that & BOC
affifie . . . could drivs one or more of thesa companies front the market.” See Teece Rebuttal, st 14 .16
mpicmeniation of the Non-Aren e g SHAqenrd & 17 ATy " § L]

RUOS IMCHIOHEE O

M¥insel Direct Test., at 29,
BIAT&TYMCI Opening Brisf, at 25,
"“Kiswell Diroct Test,, 4 30.
“Kissell Diroct Test,, 2t 30.
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and Boll Atlamtic s “much speller.”® The Merger Guidelines provide no basis for
conchuding that the merger will "endanger® competition amopg ISPs. Furthermore, geographic
markets for Internet access are local, and "there is no reason why adding together two non-
competing TLECs in different gecgraphic warkets would change that situntion. "™
MCTWorldCom witmess DiTiro concedes thax the Intornst ls “highly competitive, "' sven
though most users now obtain accass through their TUECs. Given its local natirs, we find that
the merger Will not exacerbate sny (currently unidentified) anticompatitive incentive of the
applicans to distor aceess, ;

E. Gross-Subsidization

This merger will not by itself increase the potentia) for cross-ubsidization befWeen
California telecommunication markels, but the sheer size of the merged entity may presen
regulatory monitoring problems, The merged entity may have an incentive 1o shift common 2nd
other costs between regulated and competitive opsrations in different states t take advantage of
these. differepces.  We find, towcver, that the types of cross-subsidization
AT&T/MCTWorldCom allege would nat in any way be exacerbaied by this merger.

Cross-subsidization occurs whery 4 firm with a common capital facility uses revemues

from one eervice to finance a portion of the cost of producing & second service.' A firm

* yepulatcd to *hreak even" etmploys cross-qubsidies if the revermes generated by either of two
services exceads the "stand-alone” cost™ of providing that servite. Cosversely, the firm s
free of cross-subsidics if the revenuss genarated hy each service cover the increrental cost of
providing that service.” For example, to promote univemsal service objectives, the
Commission requires GTE and other LECs to crass-subsidize high eost with low ¢ost service

W4, ut 28,

814, g 29.

Peoce Rebunial Teer. &t 21,
™D{Tirro Direey Test., ol 25 n.15.

Wl arson, Monson, aud Nobies, Camp
Comm. L.). 1, 12 (1689).

I%The stand.alone cost of 2 sepvics (s the cost 1o an efficient independent extrant of providing tat service Aane.
Larsan, Monson, and Nobles, mpm, &t 13 5.28.

WFor discussions of these criteria, ge Temin & Peters, Croxy-Subsidizarion in the Telephane Neswadk, 21
Willamerte L.Rev. 159, 205-10 (1985); Larsoy, Mooeon aad Nobles, jupos, &f 1820,

b}




SEP.- 16" 99 (THY) 08: 09 GTE MERGERIE
; A .
09/115‘/.95 15:50 FAX 213 687 3707 H WUNGER, TOLLES & OLSDJE;:-WZ 197249 . P. 028
————— e e — R B U B e 028/034
CR PEPT OF JuSTICE Fax:415-703-1107 Sep 15 '99  11:57 P.28
mas.ﬂ‘

Cross subsidics ean be anticompedtive under cost-based resulaf.lon if 2 finm with marke:
powsr Uscs them to drive rivals out of 1 market."™ A fims cap price 2 competitive scrvice
belaw cost t the extent it is allowed to treat the cost of providing that service 45 3 recovergble
expense of the regulated sector. Suppliers which scil only the compenitive service may ba unable
o match this cross-subsidizeq price and may, therefore, e forced to Jeave the markse,'® Like
predatory pricing, the practice does not have adversc campetitive effects unless the fivy can
reasonahly axpect to pravent future competitive recniry whila it “recoups” profits lost during the
predation stage."  For thir resson, LECs could not profitably use cross-subsidies to
monopolize long distance markats,

Even ¢, there may be ather services which can be anticompetitively gross-subsidized.
Telecorumunications services are highly interdependent apd the networks that provide them arc
almost Infinitely complex. Accardingly, it is extremely difficult to ascertain the econowic (long
Tun incremental) cost of providing apy single service " Likewise, LECs can shift costs to |

BID.54-05065, &t 35-36 (Sept. 15, 1094),

-Crogs-subsidizatian if velovaat . . . imsofar a8 it may uwsed fo price below cost o the eampetisive market, and
. Thareby unifairly acquire powsy and jopeds compedtion in that marker.” LIS, v, Wemnrn Flestrio Co,, 900 F.2d
2‘3, 297 (D.C. Cir. 1990]-

'“Thus, some observers contend that eross-subsidization is oot o feasible practies tn the elecommuuications
industry beomse (1) telephone companies are generally i allowed (0 £477 Tates of fiturn that excead the market
east of capital and (2) telephone companiss’ razes of return do not AWBYE 5Ky m even the allowed raté of soTurn.
Lateon, Monson, md Nebles. supm, at 15,

This analysit is incootplete. “[Fjredation cqnmox be a successful mrmegy wader price caps in the short run.

-+ + - Prloa caps can, however, peduce the oost Of predmdon, Thws predation I more Hiely under price eaps than
in an paregulzied private market, but it is lcss Ukely thap under staadand [cour-based] mgulatlon. For this redson,
it is important to segeegare coppenivive &d wopopoly services umder 3 priee-caps Pogime, katping competitive
seqvicos out of the vegulatory regime altngether.” Crandal]l & W \ . j
Begulptory Reform in Narth Amacican, Telneormmyrioations, ot 113 (Brookings foninirion, 1995). '

“Breuny Qrgep bad: v. Brupy & Willigmsa Tobyseo Garp,, 509 U.8. 200, 234 (1093) {Becoupment i the
niimate abject of an unlawful predatory pricing schems; o is the tocans by whick 2 predatar profis from
predavicg, ‘)

#The proper atribuion of many vetwork osts it nos clear, For example, some observers comtend that the
cosis of providing custamers with accone to the petwork are not "cominen” 10 A} telscommninications services, S
Kihn & Shew, O 5506 is Telscommumlcarions Resulaion: Prici g 4 Yale I.Reg, 191 (1937}" Pryons,
; Ears aNgr Kahn ang Shew: Lingering Myths o Costs snd Pricing Tefenhox Sexvjcs, 11 Yale JReg. 149,
152 (1994). Intread, they argue, these costs should be dimctly arsibatable 10 3 getwork s serviee, which is
4 ervics in its owd right, Parsom, supry, & §52. By westing “Toop oo#ts” 28 commen, however, *the marginal
vas; of qubscriber access will be very low (or perhaps 2ero) and the comtman chsts 10 be recovered by all servicss
Will be reiacively nigh. T contrast, if loop cose are accepted a8 directly anributable to subseriber access, then
margind] costs for acoess will he bigh and commog couts rejatively low, * 14, = 183, Moreover, the treatment of

A
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underprics civels in many telecommmnications markets, '

Many states ather than California employ price caps, but the majority continke to use
cost-based systems. Moreover, significant differences arisa among the inflation rates and
productivity factors calculated by the various price cap siates. The merged eatity may have an
incentive to shift common and other costs between regulated and competitive operations i
different states 0 take advanupge of differences {n regulstory price-sefving policies. To migimize
thege oppoTatities, we recommend that the Commission share detailed data with states that are
swengly “affilised” with GTE's California opérations. '

Relying on expert Gillan, AT&T/MCIWorldCom alleges that the merged entky. will
provide two types of eross-subsidies to its compatitive operations in California. ™ Neither of
the alleged 1actics, hawever, are merger-related and the bypothesized *in-region” compensation
is not even a cross-subsidy.

Like his discussion of an alleged national business market, Gillan's theories of evose-
subsidias are "extremealy vague.” In his analysis of "ip-region" effets, be seems 1o allage that
GTEC is currently subsidizing, as oppostd 10 cross-subsidizing, GTECC. He begins with the
claim that neither GTECC nor any other CLEC s operating profitably. GTEQC, moreover,
continues to provide sorvices within GTEC service arsgs. Gillan infers from the fuct of its
cortinued operstion that GTECC in operating at a loss, and that GTEC is making up the
difference; ic., that GTECC "is willing to ‘cross-subsidize’ frs service packages through its
affiliate relationship with its incumbent affilire, GTEC."™  Giillan, Boweyer, provides no
evidenco and docs not even sllege that the payments from GTEC are transfers between regufatad
and competitive operations. In any event, GTBCC and GTEC are presumably salling the sarue
types of retall services at the same rate, 5o the transactions between affillates are 2 “wash” from
te parent company perspective with no adverse compatiive effects, Moveover, Gillan fails to
demonsteste how the merger would alter the gature of thess transactions.

ety

these costy will alo affeet e eircuetstunces wnder whih erors-tubsidizaion will be iafétsed, I, & 16468,
WiThe Naw York Public Serviee Commisslon found, for example, thet an unregplaed NYNEX subsidiery,

Maerials Emerprises Company (MECO), overchizged the paron for purchacing 1y, md other services
provided o New Yark Telaphons Cowpiny. The Public Service Commisvion $id né.“nﬁ that the practions were

atticompetjiive, but 198 overcharges presumably woold Lave bom reflected i fhe regulated rates of New York
Telephone, See Schwarez aad Hoag, Vertical Diveitupe: Sivucturs! Reform of g RHC, 44 Fed. Com, LJ. 285,
297 (3992).

*Sct ATAT/MCIWorldCom Opening Brief, at 16-19.

SAT&TMCIWorldCom Opening Brief, at 16; Gillen Dirses Test., & 2.

25
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The “out-of-region” effects alleged by Gillan are also obcure and, in fact, may eshance
competition. kg its discussien of the Gillan theory, AT&T/MCI refers to Bell Atiantic offering
"its existing large business customers' local services "outside Bﬁﬂ_@ﬂmﬁ;ﬁ existing service
area.”% This "outside” area apparently refers to GTE California servies areas, particulaly
because Gillan refers to the playned use of “GTE's local exchange facilities.”™ Ths cross-
subsidy here is apparently berween profita ganerated in access and ofber regulated sexvices
provided by Bell Arlantic and competirive services offered by GTE (either is GTB or other
service areas). Gillan, however, fails to identify any fypes of regulated revenues ihat are not
currently available to GTE, or to describe GTE's ctsrent inability to engage in the hypothesized
behavior of the merged entity. }

Gillan also fails to demopstrate that any tying or "everaging” oumside the GTE service
area would be anticompetitive. He implicitly claims that the merged entity will sell m-reglon
services over which it has market power on the condition that its national business custozaecs
aleo purchass competitive services in out-of-region areas, Ay a public utility, however, the
merged cotity cannot refuse to scll reguleted services offered within its franchise ares,
Accordingly, the merged entity cannnt "tie” the two services. IR amy evemy, prospective
customars will purchase the package of in-region and ont-of-region services o which Gillan
objacts from the supplier offering the most favorable price/quality miz. Competition is enhanced
to the extent that the merged entiry can provide rhis mix on morc favorshle tenns than any
existing supplier. We conclude that the merger will not exaperbate any current incentive of GTE
alleged by AT&T/MCIWorldCom to cross-subsidize its California operations.

IV. CONCLUSION

We conclude thar this merger will not adversely affect competition within' California
telecompraunications magkets, ‘The record containg So evidencs that Bell Atlantic would bave
entered Cajifornia markets in the gbsence of this merger. Moreover, ATAT, MCIWorldCom,
Sprint, and other well-financed companies do plan to provide service in mizjor markets whete
entry is at least thearetically profiable, Entry by these and other firms has already neduced both
prices and concentration levels within te intralLATA toll and direct access markess.

We also conclude that the merger by itself will not enhance amticompetitive ¢ross-
subsidization opportunities. To pramots competition in the markets served by the applicants,
however, we recommend that the Commmission share styte-level gecounting cost information with
vegulatory agencies in Bell Atlantic states that are strongly "affiliated” with California.

M AT&T/MCIWorldCom Opcuing Brist, ot 18- '
WATETMCTWorldCom Qpetiing Brief, &t 19,

2%
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Califernia the foregoing is true and coxreot and that this
declaration was executed on Septembezr 15, 1993, at San Franoisce,
falifornia,

. | , P
Michalle Quach )
. ’_,.r""'" ~ a1gna
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SERVICE LIST

Steven E. Zipperstein Randalph Deutxch Kathleen Rogers (Ovemnight)
GTE Service Corporation AT&T Comm, Of Califomia ~ MCI WorldCom
One GTE Place, CASO0LB 795 Folsom Street, Rm. 650 201 Hipear Street, O¥
Thousand Oaks, CA 91362 Bam Francisco, CA 94107 San rmcmm,mwos
John M, Walker Karen Potkul William D. Smith
Bell Atlantic Carporation NEXTLINK of Californis, L& Bell Atixrtic Corporation
1320 North Court House Rd., 1924 Deete Averte, Ste. 110 1095 Aveaue of the Americas
8% Floor Santa Ana, CA 92708 New York, NY 10036
Arlington, VA 22201
Evelyn Elsesser (Overnipht)  Gregory Bowling (Overnight)  Comm. Jpaigh L. Neeper
Alcantar & Elsessar McCutchen Doyle Brown &  CPUC
One Embarcadero Ctr., Enersen 505 Van Ness Avenue,
Suite 2420 3 Embarcadero Center Room 5213
San Franeisco, CA 94111 San Francisco, CA 94111 Sap Francisco, CA 94102
Kim Logue Marc Joseph ALY Burtst, Mattsop
LC] Internationa! Adams Broadwell Joseph crUC
4250 No. Fairfax Dr. 651 Gateway Bivd,, Ste. 900 505 Van Ness Ave,,
12W002 ‘ So. San Franioisco, CA 94080 Rosm 5105
Aslington, VA 22203, San Francisco, CA 94102
John Clagk Alexis Wodtke Barl Nicholas Selby
Goodin MacBride Squeri Alcantar & Elsesser LLP 418 Flotence Strewt
505 Sansomae St., Ste, 900 Ome Embareadero Ctr., Palo Alto, CA 94301
San Francisco, CA 94111 Suire 2420

San Francisco, CA 94111
Robert Gnaizda Kathryn Fugere Theresa L. Cabral
The Greenlining Institurc Goodln MacBride Squeri MediaOne Telecem
785 Market St., 3" Floor 505 Sansome Swreet, 9% Floor 1999 Harisog St Ste; 660
$an Fraacisco, CA 94103 San Francisco, CA 94111 Oakland, CA 94612
Susan Brown Martin A. Mattes Joseph S. Faber (Ovemight)
Latine Issues Forum Nosseman Guthnes Knex AT&T
785 Maket St., 3 Floor 50 California St, 34" Floor 1350 Treat Bivd,, Ste, 500
San Francisce, CA 94103 Sen Franecisco, CA 94111

Walaut Cresk, CA 94556
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Barry Pinzles
GST Telecom Inc.
4001 Maip Street

Vancouver, WA 98663

Laura J. Tudisco (Overnight)
cruc

505 Van Ness Avenue
Roam 5003

San Fransisco, CA 94102

Mark Savage

Publie Advocates [ne.
1535 Mission Smreet

San Francisco, CA 94103

Petey A. Casciato

Law Offices of Peter A.
Caspiato

§ Califarnia St., Ste. 701
Sen Franciscs, CA 94111

Fassi] Fenikile

CFUucC

505 Van Ness Avetiue
Exeeutive Division,
Room 5212 .

San Francisco, CA 94102

Japat A, Econome
Administrative Law Judge
cpuC

505 Van Ness Avesue
San Frapeisco, CA 94102

Hojoon Hwang

Munger, Tolles & Olson LLF
355 S, Grand Avenus, 35" Fir.
Los Angtles, CA 50071

Fax :A15-703-1107

Natalic Wales

Sprint Cammunications

1850 Gratewsy Drive, T Floor
San Matea, CA 94404

Heidi Sieck Williarason

'NEXTLINK Califorpia

835 Mission Court
Fremont, CA 94539

Frederick Gamble
Congultant Outer Sphere Ing,
1445 Cedar Avenue

San Leandro, CA 84579

Barbara Ortege

cPucC

107 Broadway

Exacutive Division, Rm. §109
Los Angeles, CA 90012

Cherrie Conner

cruc

$05 Van Ness Avenue
Market Structure Branch
Arca3-D

San Francisco, CA 94102 -

Henry Weissmapn (Overnight)
Munger, Tolles & Olson LLP

. 355 S. Grand Avegue, 35¢ Fls,

Los Angeles, CA 90071

Paul Stein

. Attomey At Law

The Utility Reform Network
711 Van Ness Ave, Ste. 350
San Feancisco, CA 94102

Sep 15 '99
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Richard A. Purkey
Spring Communications

1250 Gatewny Dr,, 7 Flr.
San Matco, CA 94404-2467

Authatty J. Di Tirre-

MCT WorldCom Ins.

20] Spear St., *Fl.
San Prancises, CA 94105

Chris Wittaman

The Greenlining Institute
785 Market 5t,, 3% Flr.
San Francisco, CA 94103

Chatles H. Christiansen
CeuC

SO5 Van Ness Avense
Market Development Branch
Area 3-D

San Francisao, CA 94102

Loram King

CPUC

505 Van Ness Avenus
Market Structure Branch
Area 3D

San Francisoo, CA 94102

Doug Garrett

1CG Communicetions, Inc.
180 Grand Ave., Sto. 800
Qakland, CA 94612

Maria Andrade

Public Advocgtes, Inc.
1535 Mission Street

San Franciseo, CA 94103






