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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission
Investigation Relative to the Establishment
of Local Exchange Competition and Other
Competitive Issues.

In the Matter of MCI Metro Access
Transmission Services, Inc. to Add a New
Rate.

In the Matter of the Following
Applications for Authority to Provide
Local Telecommunication Services in
Ohio:

Time Warner Communications of Ohio,
L.P.

MCI Metro Access Transmission Services,
Inc.

MFS Intelenet of Ohio, Inc.

ICG Access Services, Inc.

Cablevision Lightpath

AT&T Communications of Ohio, Inc.
LCI International Telecom Corp.
Scherers Communications Group Inc.
Brooks Fiber Communications of Ohio,
Inc.

TCG Cleveland

Preferred Carrier Services Inc.
Communications Buying Group, Inc.
Ameritech Communications of Ohio, Inc.
Sprint Communications Company L.P.
Blue Ribbon Rentals II, Inc. dba Talk One
America

NEXTLINK

Cable & Wireless

MIDCOM Communications Inc.

WinStar Wireless of Ohio, Inc.

LCI International Telecom Corp.

A.R.C. Networks, Inc.

In the Matter of the Following
Applications to Amend Authority:
MFS Intelenet of Ohio, Inc.

ICG Telecom Group, Inc.
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PLICATION FOR REHEARIN

Cincinnati Bell Telephone Company ("CBT"), pursuant to R.C. § 4903.10 and OAC §

4901-1-35(A), hereby applies for rehearing of the Commission’s January 16, 1997 Supplemental

Finding and Order in the above-captioned proceedings (the "Order"). CBT submits that the

Commission’s Order is unreasonable and unlawful in the following respects:

)

@

)

@)

©)

the Commission failed to require each applicant to prove satisfaction of the
requirements of R.C. § 4905.24;

the Commission limited its inquiry to each applicant’s technical, financial and
managerial capabilities;

the certification procedure applied by the Commission in these proceedings shifts
the burden of proof from applicants to intervenors;

the Commission applied the certification provisions of its Local Service
Guidelines in these proceedings when the Commission contends on appeal that the
Guidelines are not final; and

the Commission denied CBT’s motions to intervene and requests for hearing in

each of the cases listed on Appendix A of the Order.

The reasons supporting the granting of this Application are set forth in the attached

Memorandum in Support.




Filed: February 18, 1997

Respectfully submitted,

Jack B. Harrison
FROST & JACOBS LLP
2500 PNC Center

201 East Fifth Street
Cincinnati, Ohio 45202
(513) 651-6800

Thomas E. Taylor

Sr. Vice President-General Counsel
Cincinnati Bell Telephone Company
201 East Fourth Street, 6th Floor
Cincinnati, Ohio 45202

(513) 397-1504

Attorneys for Cincinnati Bell
Telephone Company




MEMORANDUM IN SUPPORT

In its Order, the Commission summarily granted a number of certificates of public
convenience and necessity to competing providers of basic local exchange service, partially
suspended a number of cases pending such applicants’ completion of their proposed tariffs, and
denied CBT’s motions to intervené and requests for hearing in several cases. As explained
below, the Commission’s Order is unreasonable and unlawful in several respects.

The Commission did not conduct a public hearing of all parties interested and require the
applicants in these proceedings to make a showing pursuant to R.C. § 4905.24 that the
exercising of these certificates would be "proper and necessary for the public convenience."
Instead, the Commission chose to limit its inquiry in these proceedings to each applicant’s
technical, financial and managerial capabilities. This limited inquiry did not satisfy the
requirements of R.C. § 4905.24. Thus, the Order is unreasonable and unlawful in that it fails
to apply the appropriate statutory standard in each of these proceedings.

Under R.C. § 4905.24, the burden of proving that the requested authority is proper and
necessary for the public convenience is clearly placed upon the applicant. The certification
procedure applied by the Commission in these proceedings was unreasonable and unlawful in
that it shifted this burden of proof from the applicants to intervenors. The Commission refused
to consider holding a hearing unless an interested party "can set forth identifiable concerns
regarding the technical, managerial, or financial capabilities of an applicant." Order at p. 4.

Thus, the Commission has both limited the issues for which it will hold a hearing and required




intervenors to justify the need for a hearing when the statute clearly requires a hearing on a
broader group of issues. |

Moreover, CBT submits that it is unreasonable for the Commission to be applying the
certification provisions of its Local Service Guidelines while the Commission is contending that
the Guidelines are not final.' If, as the Commission has asserted, the Guidelines are subject to
further revision and are not ripe for appeal, they should not be applied in these cases as if they
were final.

Finally, CBT submits that the Commission’s denial of its motions to intervene and
requests for hearing in each of the cases listed on Appendix A of the Order was unreasonable.
As explained in its motions, CBT has a real and substantial interest in these proceedings and has
met the standard for intervention as set forth in OAC Section 4901-1-11. CBT has been granted
intervention in other certification cases for the same reasons. Thus, CBT should not have been
denied intervention in these proceedings. Similarly, the Commission’s refusal to conduct public
hearings in these cases after receiving requests from intervenors to do so was unreasonable and
unlawful. Section 4905.24 clearly states that a certificate may only be granted "after public
hearing of all parties interested." The Commission is incorrect in its assertion that it may satisfy
this public hearing reqpirement through a paper proceeding. The Commission has no such
statutory discretion pursuant to Section 4905.24.

The Commission’s power can only be supplied by the Ohio General Assembly. Ohio
Mfrs. Assoc. v. Pub. Util. Comm. (1976), 46 Ohio St. 2d 214, 346 N.E.2d 770. 1t is the

! See, Commission’s Motion to Dismiss Appeal, filed January 28, 1997 in Cincinnati
Bell Telephone Company v. PUCQ, Ohio Supreme Court Case No. 97-26.
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exclusive role of the General Assembly to decide what authority the Commission has. See
n Stor: Transfer Co, v. P il, Comm, (1995), 72 Ohio St. 3d 1, 647 N.E.2d

136; Time Warner AxS v. Pub. Util, Comm, (1996), 75 Ohio St. 3d 229, 661 N.E.2d 1097.

Thus far, the General Assembly has not seen fit to modify the clear language of Section 4905.24

which requires that the Commission hold public hearings on these applications.

For all of the foregoing reasons, CBT respectfully requests the Commission to grant this

Application for Rehearing.

Respectfully submitted,

- Wilden
Jack B. Harrison /
FROST & JACOBS

2500 PNC Center

201 East Fifth Street
Cincinnati, Ohio 45202
(513) 651-6800

Thomas E. Taylor

Sr. Vice President-General Counsel
Cincinnati Bell Telephone Company
201 East Fourth Street, 6th Floor
Cincinnati, Ohio 45202

(513) 397-1504

Attorneys for Cincinnati Bell
Telephone Company




CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Application for Rehearing was served by

ordinary U.S. mail, postage prepaid, upon the parties listed on the attached list this 18th day of

N7

February, 1997.




COMPTEL

Linda L, Oliver, Bsq.

Kyle D. Dixon, Esq,

$55 Thirteenth Street, N.W.
Washington, DC 20004

ICG ACCESS
Boyd B. Ferris, Esq.

2733 W. Dublin-Granville Road

Columbus, OH 43235.2798

Attorneys for City of Delaware, Dubli,
Upper Arlington, Westerville, Worthington

and the Village of Fowell
Gregory J. Dunn

500 S, Front Street, Suite 950
Columbus, OH 43213

City of Columbus
Department of Law
Ronald J. O'Brien

900 W, Broad Street, 2nd Floor

Columbus, OH 43215

Century Telephote Co.
Daniel R, Conway, Bsq,
418, High Street
Columbus, OH 43215

Chillicothe Tel. Co.

Arthur E. Korkosz, Esq.
4900 Society Center

127 Public Square
Cleveland, OH 44113-1304

APAC

Michael R, Stalz, Esq,
§G1 N. High Street
Columbus, OH 43218

Telecomm. Resellers Assn.
Andrew O, Isar, Esq.

4312 92nd Avenue, NW
Gig Harbor, WA 98333

Small Local LECs

J. Raymond Prohaska
One Columbus

10 W. Broad Street
Columbus, OH 43215

e
i

Atommey for RCCs
Sally W, Bloomfield
100 8, Third Street
Columbus, OH 43215

Edgemont Neighborhood Col'tn

Legal Aid Society of Dayton
Ellis Jacobs, Esq.

333 W. First St., 8te 500
Dayton, OH 45402

ALLTEL/Western Reserve Telco

Thormas E. Lodge, Esq.
One Columbus

10 W, Broad Street
Columbus, OH 43215-3435

AT&T Communications/Ohio
Judith M. Troup, Esq,

65 E. State St., Ste 1500
Columbus, OH 43215

City of Cincinnati
Richard Ganulin

801 Plum Street
Cincinnati, OH 43202

City of Cleveland
William Ondrey Gruber
601 Lakeside Ave,, N.E,
Cleveland, OH 44114

City of Toledo

Keury Bruce

One Government Center
Toledo, OH 43604

Comm. Buying Group, Ine,
Nathaniel Hawthoerne, Esq,
9700 Rockside Rd, Ste. 370
Valley View, OH 44125

Department of the Army
Robert A, Ganton

901 North Stuart Street
Arlington, VA 22203-1837

Enhanced Telemanagement
Mark P, Trinchero

Davis Wright Tremaning
2300 First Interstate Tower
1300 8. W, 5th Avenue
Portland, OR 97201

GTE Mobilnet of Ohio Ltd,
Thomas E. Lodge

One Columbus

10 W, Broad Street
Columbus, OH 43215.3435

GTE Notth

Joseph R. Stewart
100 Escutive Drive
Marion, OH 43302

MCT Metro Access Trans.
Judith B. Sanders

33 8. Grant Avenue
Columbus. OH 43215-3927

NENA

James R, Hobsou

1100 New York Ave, N.W.
Washington, D.C. 20005-3934

Scheres Communications Group
Susan Drometta, Manager
575 Scherers Court
Worthington, OH 43085

Sprint Communications
Martha Jenking

8140 Ward Parkway
Kansas Ciry, MO 64114

TCG Cleveland

Douglas W, Trabaris
233 8, Wacker Drive, Suite 1520
Chicago, 1L 60606 -

Time Watner Comm. of Ohio
Samue! C, Randazzo

635 F. State Street, Suite 1800
Columbus, OH 43215

United Telephone Co, of Obio
Sandra K, Williams

P. Q. Box 3855

Mansfield, OH 44907




TJSN Communications, Inc.
Mighael D. Dortch

65 E. State Sreet., Suite 2100
Colurmbus, OF 43215

Office of Consumers Counsel
David C. Bergmann

77 8. High St - 15th Floor
Columbus, OH 43266-0550

Qhip Telephone Association
J. Raymond Prohaska

10 W. Broad St., Suite 700
Columbus, OH 43213

Ohio Cable Association
Denise Clayton

65 E. State Street., Suite 1800
Columbus, OH 43215

Bruce Weston
169 W, Hubbard Avenue
Columnbug, OH 43215

Ohio Domestic Violence Network and

. Westside Cellular, d/b/a Cellnet of Ohio,
Inc.
Janine L. Migden
10 W. Broad Strect, L8th Floor
Columbus, OH 43215-3820

AARP

Maureen R. Grady

10 W. Broad Street, 1 8th Floor
Columbus, OH 43213-3820

New PAR

Alaine Y, Miller

41 South High Street
Columbus, OH 43213

MFS Communications Co., Inc.
Andrew D, Lipman

Kristen 8, Kindoff

3000 K Street, N.W., Suite 300
Washington, DC 20007

Ashtabula Co. Tel. Coalition
Evelyn Schaeffer

1211 Route 45

Austinburg, OH 44010

Ohio Direct Comm., Inc.and
Ridgefield Homes, Ine.
Henry W, Eckhart

50 W. Broad Street
Columbus, OH 43215

Telephone Service Company
Thomas E. Lodge

One Columbus

10 W. Broad Street, Suite 700
Columbus, OH 43215

Ameritech Ohio

Michael Mulcahy

45 Brieview Plaza, Suite 1400
Cleveland, OH 44114

LCI International Telecom Corp.
Seott M. McMahon

Hellen L. Licbman

8180 Greensboro Drive, Suite 800
McLean, VA 22102

A.R.C. Networks, Inc.
Anthony Palazzolo

160 Broadway, Suite 908
New York, NY 60038

WinStar Wirelgss of Qhio, Inc.
Robert G, Berger

Russell Merbeth

1146 19th Street, N.W. Suite 250
Washington, DC 20036

Blue Ribbon Rentals, 11, d/b/a Talk One

America

Williarn M. Wandell

2680 State Road

Cuyahoga Falls, OH 44223

Cable & Wireless, Inc.
Rachel J, Rothstein
1919 Gallows Road
Vienna, VA 22182

Nextlink Ohio

John W. Bentine

Jeffrey L. Small

17 South High Street, Suite 900
Columbus, OH 43215-3413

MFS Intelenet of Ohio, Inc.
Margaret M. Charles

Dalhi N. Myers

Qne Tower Lane, Suite 600
Qakbrook Terrace, IL 60181

Mideom Conununications Ine,
Charles C. Hunter

1620 T Strest, N.W., Suite 701
Washington, DC 20006

Brooks Fiber Communications of Ohio,
Ine.

Sally W. Bloomfield

100 South Third Street

Columbus, OH 43215.4291

Preferred Camier Services, Ine,
Jeffray J, Walker -

1425 Greenway Drive, Suite 210
Trving, TX 75038

Comrnunications Buying Group, Inc.
Nathaniel Hawthomne

27600 Chagrin Blvd,, Suire 260
Clevelund, OH 44122

Cablevision-Lightpath-OH, Ine.
Sally W, Blogrfeld .
100 South Third Strect
Columbus, OH 42213






