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MC GINNIS & ASSOCIATES, INC.
COLUMBUS, OHIO ({614) 431-1344

PROCEEDINGS
Tuesday, July 16, 1586
Morning Session

THE EXAMINER: The Public Utilities
Commission of Ohio has set for hearing at this time and
place Case No. 96-289-TP-CSS, In the Matter of: Bob
Zames and Zames Realty, Inc. versus Ameritech.

My name is Kerry Sheets, I'm an
Attorney-Examiner for the Commission, and I've been
assigned to hear this case.

May I now have the appearances of the
parties, please, beginning with the Complainants?

MR. COCHRAN: For the Complainants,
Bob Zames, his attorney, Edward W. Cochran,
C-o-c-h-r-a-n, One Public Square, Streetsboro, Chio
44124, The phone number is (216) 626-5600.

MR, HUNT: On behalf of
Ameritech Ohio, your Honor, William H. Hunt, attorney
at law, 800 Bank One Center, 600 Superior Avenue East,
Cleveland, Ohio 44114, Area Code (216) 566-8200.

THE EXAMINER: Very good.

Normally, now, we just start with the

witnesses, but you say you want to make copies?
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MR. COCHRAN: For the record, your
Honor, I have eight or 10 exhibits of mostly records of
Ameritech, which I do not have copies of. I will
certainly make copieg when we take a break, and go with
the one copy and we can all look at it. Doesn’t matter
to me.

THE EXAMINER: Why don’'t we try and
go with the one copy unless you feel it necessary to
make copies at a later time. You can do that.

MR. COCHRAN: You can take all the
time you need to pass it around. I don't care.

For the record, we only have one witness.
T certainly hope we’ll be done by 5:00 o'clock,
hopefully a lot sooner than that.

MR, HUNT: Likewise, your Honor,
we have one witness, as well.

THE EXAMINER: All right. So we’ll
start with the Complainants.

Do you have a witness to call?

MR. COCHRAN: Your Honor, are you
interested in opening statements, or should we go right
into it?

THE EXAMINER: I think it's pretty
clear from the complaint; however, you can make an

opening statement, if you'd like.
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COLUMBUS, OHIO (614)

MR. COCHRAN:
an opening statement.

THE EXAMINER:
MR. HUNT:
MR. COCHRAN:
THE EXAMINER:
witness stand? I'll swear you in.
hand.

(Witness was sworm.)

THE EXAMINER:

DEPONET AFFILTATE *

INC.
431-1344

I'm willing to waive

That’'s fine.

That’'s fine.

Call Bob Zames.

You want to take the

Raise your right

Be seated.
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COLUMBUS, OHIO (614) 431-1344
ROBERT F. ZAMES
being first duly sworn, as prescribed by law, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. COCHRAN:

Q Sir, what 1g your full name?

A. Robert F., Zames.

Q Ckay. Are you a real estate broker?

A Yeg, I am.

0. When did you first become a real estate broker
licensed in Ohio?

A, Over 20 years ago; the exact date, I don't
recall.

Q. And you have been practicing your trade of a
real estate broker from over 20 years ago?

A. Yes, sir.

Q. Did there come a time when you became involved
as a real estate broker ag a franchisee of a national
real estate brokerage company?

Yes.

When did that occur? What year?

2o

In the gpring, April, May of '91, 1991.
Q. and what is the name of the company with whom
you affiliated as a franchisee?

A. RE/MAX.
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COLUMBUS, OHIO (614} 431-1344
I'm sorry?
RE/MAX.

And what is RE/MAX?

I

It's an international real estate franchise
dealing primarily with real estate brokerage.

Q. Okay. And how long did you remain a RE/MAX

franchisee?
A, For approximately four years.
Q. Do you recall when your franchise status

ended, approximately? Do you recall the year?

A. Qfficially, late '94, early ‘95.

Q. OCkay. Do you recall the circumstances in
which you became involved in litigation leading to a
federal court injunction concerning your franchise?

A. Not precisely the date, but in general the
circumstances, if that’s what you're asking.

Q. Can you tell us what happened that led to the
injunction?

A. RE/MAX International filed a complaint to
terminate my franchise.

Q. A lawsuit, you mean?

A. Yes, that'’'s correct.

Q. And do you recall in what court that was?

A. It was up, I believe, in the federal

courthouse in Cleveland.
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Q. And do you recall the name of that litigation?

A. No, I don't.

MR. COCHRAN: May I approach the
witness, your Honor?

THE EXAMINER: Yes.

BY MR. COCHRAN:

Q. Handing you -- Or, showing you a pleading --
Handing you -- I'm going to hand you a pleading and ask
you if you recognize whether that is the case.

A. Yeg. It appears to be, yes.

Q. You're referring to what appears on here as
Case No. 1:95CV14537

A.  Yes, sir,

Q. In fact, isn't that a copy of the injunction
that resulted from that case? Do you recognize it?

A, Yes.

Q. Okay.

MR. COCHRAN: I'm going to have
this marked later because it’s attached to other
things.

BY MR. COCHRAN:

Q. Mr. Zames, wag an injunction entered by the
United States District Court for the Northern District
of Ohio in that case?

A. Yes.
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MC GINNIS & ASSCCIATES, INC.
COLUMBUS, OHIC (614} 431-1344

MR. COCHRAN: Your Honor, how do

you want to mark exhibits? Do you want --

THE EXAMINER: We can start with 1.

MR. COCHRAN: -- the court reporter
to mark them?

THE EXAMINER: I'11 go ahead and
mark them.

MR. COCHRAN: Exhibit 1.

Thereupon, Complainants’ Exhibit

No. 1 was marked for purposes of
identification.

MR. COCHRAN: This is a copy of the

injunction, Bill.

MR. LINTON: Which one?
MR. COCHRAN: Okay. All right.
For the record, this is a copy of the injunction -- Go

ahead and take a look,

THE EXAMINER: It was marked as
Complainants’ Exhibit 1.

MR. COCHRAN: I don't know, Bill.
Obviously, as you know, there are some that were signed
by different parties. This one is a copy that was

signed just to get to the terms of what the injunction
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is. A copy signed by me is exactly the same as the one
signed later the same day by the judge. Would you be
willing to stipulate that --

MR. HUNT: Unfeortunately, I'm
not willing or able to stipulate precisely because in
this particular case, and a major issue in the case, is
what, in fact, was the federal court order. There's
one that's signed by the judge and Mr. Zames and
Mr, Cochran, and there’s one that is signed by Betty
zames, Elizabeth Zames, only some days later. There's
also two versions. One ends in Paragraph G and the
other one ends in paragraph H.

So I guess what I would ask is -- I have
no cbjection to the document itself, but I do object to
the characterization that it is, in fact, an injunction
of the federal court because, in fact, the copy that
Mr. Cochran proposes to present is not an order of the
federal court, it’s signed by no one at the federal
court.

MR, COCHRAN: Yeg, I'm not
representing that. I just want to have it separate
from -- Let me say this on the record: I will
represent to you, Bill, and the Court, that Exhibit 1
ig an exact copy of the injunction signed by the court

without the signature of the court, and if that decesn’'t
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turn out to be true, we’ll compare them when I get to
that exhibit.

MR, HUNT: Could we just have it
introduced for whatever it is and let it speak for
itgelf without a characterization --

MR. COCHRAN: Bxactly.

MR. HUNT: -- because I just
can’'t concur as to what it is or what it says.

BY MR. COCHRAN:

Q. Mr. Zames, handing you what's been marked as
Complainants’ Exhibit 1, a four-page document with the
caption of the United States District Court case and
pleading entitled "Stipulated Order of Injunction,"
signature page signed only by me as your attorney,
dated June 30, 1995. Do you recognize that?

{Pause.)

A. Yeg, I do.

Q0. What is it? I should say, 1s that a copy of
the injunction that was entered by the court as you
understand it?

A, As T understand it, to the best of my
knowledge, that’s what that is, yes, sir.

Q. Okay.

MR. COCHRAN: I'd 1ike to mark as

Complainantg’ Exhibit 2 -- Probably different markings
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for exhibits there.

Thereupon, Complainants’ Exhibit

No. 2 was marked for purposes of

identification.
BY MR. COCHRAN:

Q. Mr. Zames, handing you what's been marked
Complainants’ Exhibit 2, a document of six pages, first
two pages being faxes and the next four pages being
what appears to be the same injunction order attached
thereto.

Take a look at that injunction, along with
Exhibit 1, and tell me, are they the -- are they the
same except for the signatures?

A. Yes, they appear to be the same.

THE EXAMINER: Now, Exhibit 2 has
whose signatures on it?

MR. COCHRAN: Exhibit 2 -- First of
all, let me correct the record by saying they’re
clearly not exactly the same. The signatures are
different, and there -- there are more -- the signature
page ig more than one set out for signatures of people,
but to answer the question on Exhibit 2, it's a copy of

a fully executed order executed by the judge and signed
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COLUMBUS, OHIO (614) 431-1344
by everyone except Elizabeth Zames. It's signed by
attorneys for the Plaintiff, RE/MAX, signed by Attorney
Mike Vary, signed by attorneys for Defendant Zames,
signed by Attorney Ed Cochran, and signed by the
magistrate, and certified by the clerk of the United
States District Court and dated June 30, 1995.
BY MR. COCHRAN:

Q. Now, Mr. Zames, what is it -- what is your
understanding of what that injunction required you to
do relative to your phone listings?

A. My understanding is that it required me to
terminate or revoke all listing orders placed with
Ameritech up to that point in time relative to Zames
Realty phone listings, RE/MAX specialists in real
estate. Any and all listings that have been placed
with Ameritech were to be revoked in accordance with
that federal court order.

Q. You mean any and all listings that had been
placed by you?

a. Any and all listings placed by me.

Q. Had you -- At the time of this order on June
30, did yéu have a pending order for White Pages
listings?

A. Yes.

Q0. Okay. I'm going to show you what will Dbe
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MC GINNIS & ASSOCIATES, INC.
COLUMBUS, OHIO (614) 431-1344

marked as Complainants’ Exhibit 3.

Thereupon, Complainants’ Exhibit

No. 3 was marked for purposes of

identification.
BY MR, COCHRAN:

Q. Mr. Zames, handing you what's been marked as
Complainants’ Exhibit 3, a fax transmittal from you to
Ameritech dated May 15th, 1995, two weeks before the
court order. Does that represent the pending order for
White Pages service that was in existence at the time
of the court order?

MR. HUNT: May I have the
question reread? I’'m sorry.

(Record read back as reguested.]

MR. HUNT: I don't believe it
was two weeks before the court order. The court order
was 6-30 of 95, the end of June, and that’s May 15th.

MR. COCHRAN: Thank you. I'm
sorry.

BY MR. COCHRAN:

Q. Does Exhibit 3 represent the order for White

Pages services that was pending as ordered by you that

exigted at the time of the court order?
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A. Yes, it does.

0. And what date did you order that service?

A. May 15th, 1935.

Q. And how did you communicate it to Ameritech?

A, By fax.

Q. Is that a copy of that fax?

A. Yes, it is.

Q. Was that fax sent by you to Ameritech on May
15th, 19957

A. Sent by me persconally, yes.

Q. Okay. And can you describe the White Pages
listing that is requested in that fax?

A. The top line in bold print states, "RE/MAX
Masters, Real Estate," and then on the second line it
says, "Specialists, Phone No. 639-4333," third line, it
says, "Betty Zames, 975-0899," fourth line states,
*Appraisals, 639-4334," and the last line, "Bob Zames,

§75-59¢64."

Thereupon, Complainants’ Exhibit
No. 4 was marked for purposes of
identification,

BY MR. COCHRAN:

Q. Okay. Handing you what has been marked

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER

*



10
11
12
13
14
15
16
17
18
19
20
21
22

23

*

MC GINNIS & ASSOCIATES, INC. e
COLUMBUS, OHIO (614) 431-1344
Complainants’ Exhibit 4, a document of six pages also,
with the cover page being a fax transmittal form from
you to Ameritech dated May 26, 1995.

Mr. Zames, what is Exhibit 47?

A. It's a copy of a fax that I transmitted to
Ameritech directly to a Joanne Zivsak on May the 26th,
1995, and it relates to her regquest for a signed
agreement for advertising in the new Lake County phone
directory.

I further asked that somebody could fax me
proof -- a proof of how the White Pages ad would
appear, as well as regular Yellow Pages listing. I
gstated at the end, "I simply wish to eliminate any
chance for errors."

0. Okay. Now, this Exhibit 4 has various
documents attached to it.

A. Yes.

Q. Is it fair to say that this represents the
signed contract and the more detailed description of
the listing?

A, Could I please lock at it again?

MR. HUNT: Your Honor, I'm going
to object to the form of the question. I think the
document could speak for itself rather than have Mr. --

T don’'t think Mr., Zames needs to characterize it.
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MR. COCHRAN: All right.

THE EXAMINER: Yeah, he can
characterize it. He can tell us what he thinks it is,
his understanding.

MR. HUNT: All right.

THE WITNESS: Yes, it’'s an
agreement, a contract, that I signed along with Joanne
zivsak, who is the lady I was communicating with at
Ameritech.

BY MR. COCHRAN:

Q. Okay. Is it fair to say that Exhibit 4 is a
follow-up to Exhibit 3?

A. It is fair to say that, yes.

Q. Okay. Now, do you remember the day, June 30,
199%, that the United States District Court order was
signed by your attorney on your behalf?

A. I do.

Q0. Did you, in fact, see a faxed copy of that
order on that date?

A. I did.

Q. And did you agree to consent to the terms of
that injunction?

A. I did agree.

Q. Now, what -- was there any reference in the

order as you recall that authorized Ameritech to revoke
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your then existing White Pages order?
MR, HUNT: Objection. The order
speaks for itself. Best evidence rule.
MR. COCHRAN: T'11 withdraw it.
BY MR. COCHRAN:

Q. Mr. Zames, what was your understanding as to
how the requirements and terms of this United States
Digtrict Court order were going to be conveyed to
Ameritech?

A. During the week that ended in Friday, May the
30th, you and I had had several --

Q. I'm sorry, I assume you mean June 30th.

A. I'm sorry, June the 30th.

During that week, you and I had had several
conversations about the matter. You conveyed to me
that you and the attorneys from Jones-Day that were
representing RE/MAX had had either meetings or
conversations.

On Friday, June the 30th, you had indicated
that the previous conversations and communications
between apparently you, Jones-Day, the head attorney
from Ameritech, who apparently was out of state
somewhere, had reached agreement and the court order
would be communicated to the head attorney for

Ameritech on Friday the 30th, as well as to the
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MC GINNIS & ASSOCIATES, INC.
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Ameritech office somewhere in northeast Ohio, in the

Cleveland area, apparently, and that there was no need

for me to do anything else.

MR. HUNT: Does that finish your
answer?

THE WITNESS: Yes.

ME. HUNT: Okay. Your Honor,

I'm going to move to strike the answer unless the
answer is expressly limited to his understanding of
what was going to happen.

MR. COCHRAN: It is, Bill.

MR. HUNT: Okay. Because he's
relating hearsay upon hearsay and he cannot be
permitted to testify as to things said by other people
outside his presence as related to him by his attorney.

THE EXAMINER: I understood him to
be testifying from his own personal knowledge, and
we’ll let it stand as that.

MR. HUNT: His own personal
belief as to what was going to happen.

THE EXAMINER: His own personal
knowledge; it's the same thing.

Please continue,

BY MR. COCHRAN:

Q. Mr. Zames, were you familiar with the
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provision in the United States District Court
injunction which provided as follows: "Service of a
copy of this order by any party to this lawsuit shall
be sufficient evidence or notice of the rescission and
shall operate ag an order to Ameritech to rescind, even
in the absence of a directive from the defendants"?

A. I read the document and, you know, I couldn’t
repeat what you've just said verbatim, but yes, I do
understand what the document was about.

Q. Was it your understanding that the delivery of
this order, therefore, was all that was required to
effect a rescission of your White Pages listing?

A. Absolutely.

Q0. Did you rely on the delivery of this United
Stateg District Court order to Ameritech as the means
by which your White Pages listing would be rescinded?

A. I totally relied on the order that was issued
by the federal judge to do that, yes, sir.

Q0. Did you have an understanding on Friday, June
30 -- I'm not asking you to testify as to what happened
or what didn’'t happen, I'm asking what was your
understanding as far as whether this order was served
on Bmeritech cn Friday, June 30th.

MR. HUNT: Your Honor, I'm going

to object. No foundation has been established for his
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MC GINNIS & ASSOCIATES, INC.

COLUMBUS, OHIO (614) 431-1344
knowing that one way or the other.

MR. COCHRAN: I'm just asking what
his understanding was. I'm not asking him what
happened.

THE EXAMINER: Yeah, he can answer
the questiom.

MR. COCHRAN: There will be other
evidence of that.

THE WITNESS: My understanding was
that the court order tock care of the revocation of all
the listings that I had ordered in the Ameritech book.
BY MR. COCHRAN:

Q. Now I'm handing you what's been marked as
Complainants’ Exhibit 5, I bellieve it is.

Thereupon, Complainants’ Exhibit

No. 5 was marked for purposes of

identification.

BY MR. COCHRAN:
Q. What is Exhibit 5, one page?
A. This is a fax that I personally transmitted to
a person by the name of Pat Andreatis on June 30, 1995.
0. What was the purpose of that fax?

A, The purpose of that fax wag to order a listing
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in the Ameritech phone bock for Lake County under the
name of Zames Realty, Incorporated and under
Diversified Appraisers. This, I felt, was necessary,
because otherwise I would have no listing in the phone
book for my company or my business.

Q. Is it fair to say that you were ordering a
listing for Zames -- listing for Zames Realty to
replace that which was being revoked for your RE/MAX
business?

MR. HUNT: Objection; leading.
THE WITNESS: That was the absolute
purpose of this fax.
THE EXAMINER: That’s fine.
Please continue.
BY MR. COCHRAN:

Q. Can you describe the listing that you ordered
in the White Pages by virtue of Exhibit 57

A. Capital letters ZAMES REALTY, INCORPORATED,
and then the phone number, 6£32-5131, the address, 2167

Mentor Avenue, and I asked that they be in bold print.

0. Now, you’ll notice the phone number on there
ig 5131.

A. Yes, that’s correct,

Q. There’s another number crossed out.

A. Yes.
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It appear

43397 43

T did.

P o @O O PO PO

T did.

Is 1t 4334

g --

347

What's the number that’s crossed out?

It's difficult to read from this copy.

It appears to be 639-4334.

And who crossed out 43347

And who put the new number?

0. Did you send a previous fax that had the 4334

and then replace it with that one?

MR. HUNT:

Objection.

THE WITNESS: Yes.

BY MR. COCHRAN:

Q. Okay. Did you, in fact, send that fax,

Exhibit 5, to Ameritech on June 30, 12957

A. I personally sent the fax, yes.

Q. Okay.

MR. COCHRAN:

Next is Exhibit 6.

Thereupon, Complainants’ Exhibit

No.

& was marked for purposes of

identification.
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MR. COCHRAN: Your BHonor -- You
know what, Bill, I think I will withdraw this exhibit

to save time. I think I will withdraw that exhibit.

THE EXAMINER: Exhibit 67
MR. COCHRAN: Yeah.
THE EXAMINER: A1l right.

Thereupon, Complainants’ Exhibit

No. 6 was withdrawn.

MR. COCHRAN: You want to make the
next one 6 or 77

THE EXAMINER: Right, make it 6.

Let’s note for the record the first
Exhibit 6 was withdrawn.

MR. COCHRAN: Exhibit 6.

THE EXAMINER: Where is the other
one?

Thereupon, Complainants' Exhibit

No. 6 was marked for purposes of

identification.

MR. COCHRAN: Thank you.

BY MR. COCHRAN:
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Q. Mr. Zames, handing you what’s been marked
Complainants’ Exhibit 6, one page, appearing to be a
fax from you to Ameritech dated July 17, 1395,
Do you recognize that?
A. Yeg, I do.
Q. What is 1t?
A, Thig is a fax that I transmitted on July 17,
1995, to a Pat Andreatis and a Miss Paris.

Why the two names? I was becoming
increasingly frustrated with getting no response to my
previous fax transmissions and numerous phome calls
that I had made that were not returned to find out the
status of the order that I placed on June 30th, and I
indicated in the fax that I had not received any
regponse to my fax of June 30, 1995,

I further stated that it was critical for my
business to be listed in the Lake County directory, and
please contact me right away to confirm that everything
is ckay. This was on July 17th.

T had also transmitted a copy of my previcus
fax to their attention. I figured by sending it to
both people I might get some response, but I didn’t.

Q. Did you ever receive any response to your fax
of June 307

a. T received absolutely no response to that fax,
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or any fax after that.
0. Well, let's deal with them one at a time to
make sure we're clear.
Did you ever receive a response to the June 30
fax?
A. No.
Q. Okay. Did you ever receive a response to the
July 17 fax?
A. No.
Q. Did you make, in addition to these faxes, any
phene calls to Ameritech at about the same time on the

game subject?

A. I did.

Q. Approximately how many phone calls?

A. Well over a dozen.

Q. Do you recall when the first phone call was in

relation to the June 30 fax?

A. Probably within a matter of two or three days.

Q0. Do you recall what happened in that phone
conversation?

A. I received a voicemail message, and I left a
message on veicemail, and I got no response.

Q. Wnen you say you received a voicemail, you
mean you received their voicemail on your call and you

left a message?

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER

*



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

27
MC GINNIS & ASSOCIATES, INC.
COLUMBUS, OHIO ({614} 431-1344
A. When I called, a voicemail answered my call,
and I left a message.

Q. What message did you leave?

A. Identified myself, my company, and the purpose

of my call, to find out if the order has been -- was
confirmed.
Q. Were you concerned about getting your listing

in the '95-'96 directory?

A. Extremely concerned.

Q Is that why you made that phone call?

A Yes, 1t is.

Q. Did you make additional calls after that call?

A T did.

Q Do you remember the next call after that?

A. Not specifically. I made so many, they kind
of blended in.

Q. What was the -- Let me put it this way: All
of these calls that you're referring to, were they all
made in the June, July, August time frame of 19957

A. Yes, they were.

Q. Were they all on the same subject, i.e., I
need my White Pages listing?

A. Absolutely.

Q. In these phone calls, did you ask if your fax

had been received?
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A. I did.
Q. What answer did you receive to that?
A I received no answer.

In my 20 years in business, I've never been so
totally ignored by anybody.
MR. HUNT: Objection. Move to
strike as not responsive to the guestion.
THE EXAMINER: Yeah, we'll let that
stand on the recocrd. It's just your opinion.
Proceed.
MR. COCHRAN: Yeah. I'm sorry, the
motion to strike was granted?
THE EXAMINER: No. We’'ll let that
stand.
MR. COCHRAN: I would caution you,
Bob, you know, just answer the gquestion that I'm
asking.
THE WITNESS: Okay.
BY MR. COCHRAN:
Q. Mr. Zames, is it important in the business of
a real estate broker that you be listed in the White
Pages?
A. Very important.
Q. Why is that?

A. Typically, people will make phone calls to
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real estate companies for real estate services, as well
as appraisal services, not only new -- potentially new
customers, but customers that have been dealt with in
the past, and without a listing you're, in effect, in
my opinion, out of business.
Q. And is this why you went to such efforts to
confirm your White Pages listing?

A, Yes, it is.

Could I add something to answer -- to that
answer?
THE EXAMINER: Yeah.
MR. COCHRAN: If it's responsive.
THE WITNESS: I believe that there
may be a requirement under the Ohio Revised Code -- and
I'm not an attorney -- dealing with real estate brokers

that requires that they do have a listed phone and
address, a place of doing business.

MR. HUNT: I'm going to object
to the answer.

THE EXAMINER: It’s hig belief.
BY MR. COCHRAN:

Q. Now, Mr. Zames, you said you had an

understanding on June 30, 1995 that the court order was
communicated to attorneys for Ameritech.

A. Yeg, sir.
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Q. Referring you to -- Did you have any
understanding how the order was communicated?
A, I did, yes.
Q. What was your understanding?
A. I do.

My understanding was that there was a fax
rransmission and perhaps a phone call made to the chief
attorney of Ameritech, and also, there was something
that was hand-carried or delivered by a Jones-Day
attorney to the Ameritech office in northern Ohio.

Q. Now, the ’95-'96 directory eventually did get
published, did it not?

A, Yes, it did.

0. And did you see that directory when it came
out?

A. T did.

Q0. Was your listing for Zames Realty that you had

ordered in there?

A. No, it wasn't.
Q. Was there any listing that concerned you in
there?

A. Absolutely.
0. What was that?
A. That was the listing that still identified me

with RE/MAX.
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Q. A listing that was enjoined by the court
order?

A. That's correct.

MR. COCHRAN: Exhibit -- What are
we at, 77
THE EXAMINER: Yes.
Thereupon, Complainants’ Exhibit
No. 7 was marked for purposes of
identification.
BY MR. COCHRAN:

Q. Handing you what’'s been marked as Exhibit 7.
Do you know what that is?

A. Appears to be a copy of the page that shows
the RE/MAX listing that was published in that Lake
County directory.

Q. There’s one listing for RE/MAX Masters, Betty
Zames, at 975-0899.

Whose number is 975-089%7

A, That's Betty Zames' number. It’s a voicemail
number .

Q. Then there’s ancther listing, RE/MAX Masters,
Real Estate Appraisals, 639-4334.

Whoge number is the that?
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A. That's my number.

Q. Now, the number 639-4334, which has RE/MAX,
that number wag contained in your original request for
White Pages ordered on May 15th as described in
Exhibit 3, was it not?

A. Yes.

Q. That was one of the numbers that wag -- listed
RE/MAX, and the May 15th order requested a listing for
RE/MAX Masters Real Estate Appraisals, 639-4334,
correct?

A. Yes, that’'s correct.

Q. That was proscribed by the injunction?

A. That's correct.

Q. But yet, that's exactly the listing that
appears on Exhibit 7, right?

4. That’s correct.

MR. HUNT: Your Honor, I'm going
to object to the question and the answer on the basis
that the order speaks for itself. The witness should
not be permitted to interpret the order.

BY MR. COCHRAN:

Q. Okay. Well, let me ask it this way then: Was
it your understanding when you signed that order that
any number of yours that contained a reference to the

RE/MAX name or trademark was enjoined from being
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listed?

A. That was my understanding.

Q. And in the May 15th order, you, in fact, did
order a White Pages listing using the name RE/MAX Real
Estate and your name and phone number?

A. Yes.

Q. If someone called 639-4334, they would reach
you, correct?

A, That 1is correct.

Q. Yet, it had -- that was the only number in the
phone book, is it not, for RE/MAX?

A. That is correct.

0. Isn’'t there a RE/MAX broker right in your

town?
A. Yes, there is.
Q. Right down the street from you?
a. Yes, there is.
Q. He's the authorized agent?
A. That's correct.

Q. Did he have a listing for his RE/MAX business
in the '95-'96 directory?

A. Not to my knowledge.

Q But you did --
A. That's correct.
Q

-- in spite of the injunction?
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A. That's correct.
0. What did you think when you saw this '95-'96
directory?
A, Pardon me?
Q. What did you think when you first saw the
r95-'96 directory containing that listing?
A. My first thought?
Q. Yeah.
A. I'm going to be sent to prison for violation
of a federal court order.
Q. Did you, in fact, eventually hear from RE/MAX
about this problem?
A, Yes, sir.
Q. What did they do?
A. Filed a lawsuit or complaint regarding my
violation.
Q. Did they file for an order to show cause why
you shouldn’t be held in contempt of federal court?
A. That's my understanding, yes.
MR. COCHRAN: Exhibit 8.
THE EXAMINER: Eight,
Thereupon, Complainants’ Exhibit
No. 8 was marked for purposes of

identification.
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BY MR. COCHRAN:

Q0. Did RE/MAX, in fact, request by pleadings in
federal court, to your understanding, that you be found
in contempt of court because of the listing in
Exhibit 77

A, Yes, that's my understanding.

Q. BAnd did the United States District Judge
Lesley Brooks Wells order you to appear in court and
ahow cause why you should not be found in contempt of
court?

A. Yes, she did.

Q. and did not, in fact, you appear in court as
ordered by Judge Wells? Were you not compelled to
appear?

A. Absolutely.

MR. COCHRAN: Your Honor, I’'d like
to gubmit into evidence Complainants’ Exhibit 8, a copy
of a public record, which is the order of Judge -- U.S.
District Court Judge Lesley Brooks Wells entitled
"order to Show Cause and Order Regarding Discovery in
Cage No. 1:95CV1453," in which the Court grants
RE/MAX's motion for an order to show cause why Zames
should not be held in contempt of court.

MR. HUNT: Your Honor, we have
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no objection to the document being admitted on the
record. We do cbject to the characterization that the
judge granted the moticn to show cause, per se. I
think that characterization is both inaccurate and
incomplete.

If coungel is willing to have the
document on the record and let it speak for itself, we
have no objection,

MR. COCHRAN: Okay. That’s
pretty --

THE EXAMINER: What’s the document?
What’'s the order?

MR. COCHRAN: There's a motion
before the court to show cause and for expedited
discovery. The court granted the motion as to Robert
and Elizabeth Zames, ordered them to appear on "X’
date.

THE EXAMINER: So there’s an order
that he should appear in court?

MR. COCHRAN: Yeah, there was a
motion to show cause.

THE EXAMINER: In that document?

MR. COCHRAN: Yeah. This is the
order of the judge.

MR. HUNT: T may have misheard

DEPONET AFFILTIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER

*



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

*

MC GINNIS & ASSOCIATES, INC.
COLUMBUS, OHIO (614) 431-1344
you; if so, I apologize.
What I want clear on the record is that
Mr. Zames nor Mrs. Zames nor Zames Realty, Inc., the
customer in this case, was found in contempt by Judge
Wells; none of the three of them were found to be in
contempt. They were ordered to appear to show cause,
which apparently they did, but they were not found in
contempt .
MR. COCHRAN: That 1is correct.
There was a motion for an order to show cause
compelling Zames to appear in court to show cause why
he should not be held in contempt of court. Said
motion wag granted by virtue of Exhibit 8. We’ll
address those other things in due course.
BY MR. COCHRAN:
Q. Now, Mr. Zames, did you engage an attorney to

defend you in the contempt action against you?

A. T did.

Q Who did you retain?

A. I retained you.

Q. Okay. And did I defend that action for you?
A You did.

Q. And did I attend court with you pursuant to
the order to show cause why you shouldn’t be held in

contempt?
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A. Yesg, you did.

0. Okay. Now, were there depositions taken in
that case?

A. Yes.

Q. Wag your deposition taken?

A. Yes.

Q. Do you remember how long it was? Was it more

than one day?

Yes.

How many days wag it?

It was -- I don't remember the exact number.

Was your wife's deposition taken?

II’IO = & T

Yes, 1t was.

Q. By the way, was your deposition compelled by

subpoena?

A. Yes, it was.

Q. You didn’'t want to give a deposition, did you?

Al No.

Q. Wag your wife’s deposition compelled by
subpoena?

A. It was compelled, also.

Q. Do you recall how many days her deposition
took?

A At least one.

MR. HUNT: Your Honor, I'm going
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to either object/inquire what the purpose of this
questioning is for two reasons.

One ig, as the Commission 1is well aware,
to the extent that this is going to money damages, that
is not a proper topic for this proceeding, as noted by
counsel in his responses to my interrogatories, wherein
he refused to answer questions regarding attorney’s
fees in this case, and I would regpectfully suggest he
can’t have it both ways.

MR, COCHRAN: Well, I agree with
that, that wasn’'t my purpose. 1’1l stop it right
there. Damages are not at issue.

For the record, all I wanted to establish
by that is that the motion to show cause why he
shouldn’t be held in contempt was opposed, seriously
opposed, wasn't something somebody consented to. There
was a massive discovery, et cetera. Beyond that, it
relates to damages and I won’t inquire further.

In fact, for the record, I was going to,
but I won't, inguire any further into the results of
that case for the same reason, except to say, you are
right, Bill, there was a settlement at that trial,
there was no contempt, it was settled, and we all went
home. You were correct in your description of that.

MR. HUNT: Just 8o the record is
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clear, my objection only went to the issue of money
damages and attorney’s fees, which is where I thought
you were going. I have no objection to any inquiry as
to the outcome of that proceeding.

MR. COCHRAN: Okay.
BY MR. CCCHRAN:
Q. Mr. Zames, did, in fact, that case go to

trial?

A. Yes, it did.

Q. You appeared for trial --

A. Yes, I did.

Q. -- on the motion to show cause?

A. Yes, I did.

Q. And the matter was -- Was the matter settled?
A.

The matter was settled, vyes.

Q. Ckay. And as part of the settlement, you
entered into an additional injunction in addition to
the one you were subject to, did you not?

A. Yeg, I did.

0. Mr. Zames, have you ever inguired of Ameritech
when this listing came out as to why there was a
listing in there with your phone number that you had
ordered on May 15th under the RE/MAX name?

A. I personally never inqguired, no. Seemed to me

that that would be a big waste of time as my previous
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efforts.
MR. HUNT: Move to strike, your
Honor. The last comment is not responsive to the
question.
THE EXAMINER: Okay. We'll gtrike
that.
MR. COCHRAN: I'1l consent to that,
BY MR. COCHRAN:

0. You have to be -- Bob, again, I'd ask you to
just respond toc the questions.

A, I'm sorry.

Q. Now, referring back to Exhibit 2. There’'s a
copy. Exhibit 2 1s six pages, contains two faxes, and
then a copy of the order.

Is that the order that was entered by the
court, as far as you know? Referring to the signature
page, Bob, is this the --

A. As far as I know, yes.

That's signed by your attorney?
Yes.

By the plaintiff’s attorney?
Yes.

By the magistrate?

Yes.

© B oo P o B o

And the clerk of court for certificatiomn,
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correct?

A. Yes.

Q. Now, attached to that on the front page is a
fax dated June 30, 1995 from Marc Alan Silverstein to
Tyrone Tartt, attorney at Ameritech Publishing.

Do you know who Marc Alan Silverstein ig?

A. He 1s an attorney with Jones-Day in Cleveland.

Q. Is he the attorney that was representing
RE/MAX in the contempt charge against you?

A.  Yes, he was.

Q. Did you have an understanding that he would be
faxing a copy of the order on June 30 to the Ameritech
attorney?

A. That was my understanding.

Q. Have you ever seen that fax before?

A, No, I haven't.

Q. Okay. Do you know where it came from -- where
this document came from?

A. You're the first one to show it to me.

Q. Ckay. Now, the second page of the fax is a
facsimile transmission on the fax form of the Jones-Day
law firm, again, from Marc Alan Silverstein to Tyrone
Tartt at Ameritech Publishing. The phone number is the
same to Tyrone Tartt on both documents, Area (810)

524-7227. Again, is that the same -- Strike that.
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Marc Alan Silvergtein, again, he is the
attorney who obtained the injunction against you?
i Yes.

MR. HUNT: Objection to the
characterization of the question. An injunction was
not obtained against Mr. Zames, it was consented to in
a stipulated order.

MR. COCHRAN: Fair enough.

THE EXAMINER: Okay. We’'ll go with
that.

BY MR. COCHRAN:
Q. By the way, Mr. Zames, the stipulated order of
injunction, that concerned -- that was in this

particular lawsuit, 1:95CV1453, correct?

A. Yes.

Q. Did you desire to enter into this injunction?
A No.

0. Weren’t you sued some months prior to that

seeking this injunction?
A. Yes.
Q. Were you -- Did you have any understanding of
what your chances of avoiding an injunction were?
MR. HUNT: Your Honcr, I'm going
to object to this line of questioning and the final

question, as well, on the basis that, you know, his
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motivation for entering into a stipulated order is
really irrelevant to our proceeding.

What I was trying to establish by virtue
of my objection was that the outcome of the federal
case was agreed upon in a stipulated order, not a
federal judge gaying, "You are hereby ordered to do 'X’
based on a trial, findings, et cetera."

MR. COCHRAN: I misunderstood. If
it's irrelevant, if you’‘re not making the point that
the injunction means anything less because it was
stipulated to, then fine, I don’'t need to go into it.

MR. HUNT: I agree. He was
bound by it.

BY MR. COCHRAN:
Q. Mr. Zames, 1is it fair to say that you were --
Strike that.
When you saw the listing contained in
Exhibit 7 that appearsd in the '95-'96 directory with
your phone number under the RE/MAX name, were you
shocked?

MR, HUNT: Objection; asked and
answered,

THE EXAMINER: I think we’ve gone
into that before. He said he was shocked. That was

his --
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MR. COCHRAN: Okay.
THE EXAMINER: -- testimony.
MR, COCHRAN: I think that’s all I

have of this witness at this time. I do reserve the

right to redirect after cross-examination.

THE EXAMINER: Mr. Hunt.
MR. HUNT: Thank you, your
Honor.
CROSS - EXAMINATION
BY MR. HUNT:
Q. Good morning, Mr. Zames. Good afternoon.
A. Good afternoon.
Q. Do you still have a copy of Complainants’

Exhibit é with you?
A, Here’s 5 and 6.
MR. COCHRAN: Your Honor, would you
mind if we looked at it at the same time?
MR. HUNT: I'm not going to
question about it, I just wanted to see something.
BY MR. HUNT:
Q. Mr. Zames, your dispute with RE/MAX began
sometime in 1994, didn’'t it?
A. Probably, yes.

0. And there was an arbitration in connection
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with that dispute, wasn’t there?

MR. COCHRAN: Objection. There's
more than one dispute. There was no arbitration
concerning this dispute, but there was another.

MR. HUNT: Well, there was an
arbitration concerning Mr, Zames’ use of the RE/MAX
logo and name, et cetera. No?

THE WITNESS: Not that I recall.

MR. HUNT: If T may have just a
moment, your Honor, please,

(Pausge. )

MR. COCHRAN: I don't need to, but
if you want, I can clarify it at this point.

MR, HUNT: If you would like to
clarify it, be my guest, Mr. Cochran.

MR. HUNT: There is a pending
arbitration dispute between RE/MAX and Mr. Zames. The
aspect of it concerning this use of the trademark or
any other use of the trademark has been settled. The
arbitration commenced after the settlement.

MR. HUNT: Okay.

MRk. COCHRAN: So there’s no
arbitration as to these issues. There is an
arbitration for an unrelated claim, but the alleged

unauthorized use of trademarks has been resolved by
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virtue of the subsequent settlement and injunction in
federal court and is not a part of the arbitration.
BY MR. HUNT:
Q. Mr, Zames, did you enter into an arbitration
agreement dated December 1lst, 19947
A. With who and --
0. With RE/MAX International.

A, You know, I -- Regarding what subject?

Q. Well, termination of your franchise, for one
thing.
A. You know, I‘m not gsure if it was an

arbitration agreement. I don't understand.

MR. HUNT: If I may have a
moment .

(Pause.)

Your Honor, may we have marked as Joint
Exhibit No., 1 --

MR. COCHRAN: I have no objection
to the introduction of that.

MR. HUNT: -- a letter from
Attorney Silverstein at Jones, Day, Reavis & Pogue,
which describes an arbitration agreement originally
dated December 1st, 1994, and which goes on to describe
some either additional termg or repeats terms contained

in that agreement?
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It is sgigned by Mr. Cochran on behalf of
Robert Zames, et al., wherein Zames and RE/MAX mutually
agree that the franchise agreement between them is
terminated effective January 16, 1995; and that Zames
has elected not to cure in connection with the
termination letter; that during the pendency of the
arbitration process Zames will cease holding himself or
itself out in any way as a franchisee or affiliate of
RE/MAX; and, (i), will not display any signage or
use -- or use any stationery, documentation, or other
material that incorporates any of the various RE/MAX
trademarks, service marks, or commercial logos; (ii},
will not answer the telephone with the word "RE/MAX";
{iii), will not cause to be run in any broadcast or
print media any advertisement that incorporates any of
the various RE/MAX trademarks, service marks, or
commercial legos; and will assign numbers listed for
the formerly franchised real estate office to RE/MAX,
which ig on Page 2.

MR. COCHRAN: I will not object to
the introduction of this as an exhibkit. I would say,
rather than argue with you, the thing speaks for
itself.

MR. HUNT: Fine,
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Thereupon, Joint Exhibit No.

1 was marked for purposes of

identification.

BY MR. HUNT:

Q. Now, Mr. Zames, handing you what’s been marked
for identification purposes as Joint Exhibit Ne. 1 and
having that as a basis for refreshing your
recollection, your franchise agreement was cancelled
with RE/MAX effective January 1995; is that correct?

MR. COCHRAN: Again, I'd say this
document speaks for itself,
MR, HUNT;: Again, I'm going to

his understanding of the document.

MR. COCHRAN: Okay.
{Pause.)
THE WITNESS: Yeg, that's what the

document states.
BY MR. HUNT:

Q. Well, I understand what the document states.
What I was asking about, sir, was your understanding of
it.

Was that your understanding of the meaning of
it?

A. There's some additional language and another
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date in here that deals with the telephone company and
changing display ads and so forth.

Q. Agreed; but just to the one narrcow point, was

it your understanding that effective January --

A. Yes.

Q. -- 1995 --

A. That's correct.

Q. -- your franchise with RE/MAX was terminated?
A. That’s correct.

Q. Oxay.

A. Absolutely.

Q. Was it also your understanding, among other

things, that after that pecint in time, by virtue of
that agreement, you were not allowed to use the RE/MAX
logo, RE/MAX signage, et cetera?

A, As Zames Realty, that is correct.

Q. Ckay. Now, who's the custcomer of White Pages
listing with the phone company?

A. Who is the customer?

Q Yes. Zames Realty, Inc. or Robert Zames?

A Zames Realty, Inc.

Q. Does Zames Realty, Inc. still exist?

A Yes, it does.

MR. HUNT: Your Honor, may I

have this marked as Respondent’s 1, please?
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Thereupon, Respondent’s Exhibit
No. 1 was marked for purposes of

identification.

BY MR. HUNT:

0. Mr. Zames, handing you what’'s been marked for
identification purposes as Regpondent’'s No. 1. I ask
you if you can identify that document.

A, It’'s titled "Answers to First Set of
Interrogatories of Ameritech Ohio to Complainants.®

Q. Have you ever seen it before?

A. Yeg, I have.

Q. Now, attached to it is a handwritten page
marked "Verification" about, oh, halfway down. Do you
find that page?

Yes, I do.

A.
Q. Is that signature yours?
A. At the top, toward the top of the page?
Q. Yes.
Does your signature appear any place on that

page?

A, Not on that page, no.

Q. Okay. Does your -- Whose signature is that?

A. Mr. Cochran'’s.
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Q. Ckay. Was he authorized to sign on your
behalf?

A, Yes, he was.

Q. Okay. So the answers given by Mr. Cochran are

your answers?

A. They are answers that he and I worked on
together, yes.

0. Well, are they your answers or his answers?

A. They’re my answers, yes.

Q. Okay. Sc they're the answers of Zames Realty,
Inc., asg well?

A. That is correct.

Q. Okay. Now, you indicate in response to No. 1
that you ordered a listing in the Ameritech White Pages
by fax on May 15th, 1996, correct? Do you find my
reference? Answer la on the first page.

A. Yes.

Q. Okay. And attached to that document is
something called Exhibit 1.

A. Okay. Yes.

MR. HUNT: Your Honor, may I
have the copy of Complainants' Exhibit 3°?

THE EXAMINER: Complainants’ 3? I
don’t have it.

MR. COCERAN: Right here. Oh, no.
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Oh, here it is right here (indicating).

BY MR. HUNT:

Q.

Now, I would ask you to compare what's been

marked for identification purposes as Complainants’

Exhibit 3 with the Exhibit 1 attached to Respondent’s

No. 1 and tell me if you see any differences.

oo B

Q.

(Pause, )

Yes, T do,

And what are the differences you see?

On the second page that you handed me --

Which is -- I'm sorry, Mr. Zames, I don’'t mean

to interrupt you, but the record won't tell us --

A.

PIOD"V.O:I’!O{DJO:B'O!D-'.O

Exhibit 3.

Complainants' Exhibit 3.

There’s a yellow highlight across my name.
All right. Anything elge?

And there is a note attached.

A note attached?

Well, there’s a note handwritten --
All right.

-- on that page.

About in the middle of the page?
About in the middle of the page, yes.
What’s the note say?

"I removed this shortly after 5-15 by fax."
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What does it reference to, can you tell?

My name and the 975 number, 975-5964.

When did you write that?

I don’'t remember the exact date or time.

Wasn’t near 5-15, was it?

I don’'t remember,

Wasn’t in 1995, was it?

that?

MR. COCHRAN: You mean that he
MR. HUNT: Yes,
THE WITNESS: I don’t remember,

HUNT':

All right. Suffice it to say, you didn‘t

write that at the time you faxed the removing listing,

right?
A.
Q.

That'’'s correct.

Now, you didn't supply a copy of the fax which

removed the listing you say you removed with that

marginalia, did you?

A,
Q.

Supply it tao?

Is it in the record any place?

I'm not sure. I don’t know.

All right. Do you have a copy of it with you?

Whatever records that I have over with

Mr. Cochran.
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Q. So the answer is you don’t know whether you

have it or not?

I don’‘t know.

Do you know whether it still exists?

I don't know.

All right. When was it created?

I don’t remember the exact date or time.

ol BN ol .o >

All right. 8o to the extent that --

MR. COCHRAN: Object, For the
record, the fax referred to there that he’s looking for
has already been introduced as an exhibit. He's seen
it.

MR. HUNT: I don’t believe I
have. I would be more than --

MR. COCHRAN: It’'s Exhibit 4.
Right here in my hand.

MR. HUNT: Let me see 1it.

MR. COCHRAN: I guess I don't
understand the point. And it is shortly after May
15th. 1In fact, it's dated May 26th, I kind of resent
the implication...

MR. HUNT: Where do you think
this says --

MR. COCHRAN: Right here

(indicating) .
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MR . HUNT: T understand, but
where do you think it says remove the listing?
MR. COCHRAN: Of the 43347
(Pause.)
What's the number that is removed?
(Pause.)
Why don't you continue,
BY MR. HUNT:
Q. Mr., --
MR. COCHRAN: Or if you want to
wait, it doesn’t matter.
THE EXAMINER: You can continue. I

don’'t think it’'s necessary for him. Go ahead.

MR. HUNT: He's a witnessg
anyway.
THE EXAMINER: I know.
MR, HUNT: Thank you.
BY MR. HUNf:
Q. Mr. Zames, you know, I don't mean to imply

that there’s anything untoward about this, I guess what
I would like to establish first c¢ff on the record is
that Complainantsg’ Exhibit No. 3, which we talked
about --

A. Yes.

Q. -- 1g, in fact, not what you sent on May 15th,
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1595, because it containg the blue marginalia.
MR. COCHRAN: Objection, your
Honor. Apparently, when I marked that exhibit this
morning I gave you the version that has that
handwritten notation, and it’s otherwise the same.

Apparently, that was my mistake.

MR. HUNT: All T want --
MR, COCHRAN: The exhibit to the
interrogatory answers is -- the only difference is

that. We can talk about that for a while, but I must
have given you one that he marked for my benefit
subsequently, that's all.

BY MR. HUNT:

Q. So the marginalia, the blue writing on
Complainants’ No. 3, you wrote sometime later for the
benefit of your attorney?

A, Yes.

Q. Okay. And Exhibit 1 attached to Respondent’s
No. 1 does represent, in your view, an accurate version

of what you faxed con May 15th?

A, Yes.

Q Now, you faxed this to whom?

A, Joanne Zivsak.

0] And she’s with Ameritech Advertising, isn’t

ghe?
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A. That’s what -- I typed that, too. You know,
that’s what’s typed there. Who she works for, you
know, I have no way of really knowing, but all I know
is she works for Ameritech.

Q. Well, we need to clarify that, Mr. Zames.

Joanne Zivsak was the lady you were working
with on your Yellow Pages advertising, as well as your
White Pages advertising; isn’'t that correct?

A, Let me clarify some confusion that I have to
this day -- to this morning,

Ameritech to me is Ameritech and, you know,
there may be different companies, but I think the
general public, and me specifically, you know, if you
start talking about Ameritech this, Ameritech that, it
doesn’t really -- it doesn’t mean anything to me.

0. I understand, Mr. Zames, but to this
Commission there is a difference. BAmeritech Ohio ig a
regulated company, Ameritech Publishing, Ameritech
Advertising, are not.

A. I don’'t know that.

Q. They are not subject to the jurisdiction of
this Commission. So therefore, I need you to answer
for me, if you can, was Joanne Zivsak the person you
dealt with on your Yellow Pages advertising?

A. I believe she is the lady. T never met the
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lady and I believe she ig the lady.

Okay.
A, She represented Ameritech to me.
Q. Okay. I understand.
MR. HUNT: Your Honor, may I

have the copy of Complainants’ Exhibit No. 2, please?

MR.
What 1is 2; do you

MR .
order.

MR.

of the crder. O©h,

Where did it go?

COCHRAN: This is 4, 7, 8.
recall?

HUNT: It’s the stipulated
COCHRAN: Five and 6. Oh, copy

it’s the one with the faxes to you.

Is it up there?

THE WITNESS: What are you looking
for?

THE EXAMINER: Exhibit 2.

MR. COCHRAN: Do you have any
exhibits there?

THE EXAMINER: Complainants’
Exhibit 2.

THE WITNESS: There’s 1 and I see
Exhibit 3.

MR. COCHRAN: We’'re locking for 2,
Are you sure -- Here’'s 1 here,

MR. COCHRAN: I think you have --
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MR. HUNT: Your Honor, could we
go off the record?
THE EXAMINER: Let’s go off the
record.
(Discussion held off the record.)

BY MR. HUNT:

60

Q. All right. ©Now, Mr. Zames, handing you what’s

been previously marked for identification purposes as

Complainants’ Exhibit 2. That document on its face was

sent to Tyrone Tartt at Ameritech Publishing; is that
correct?

A. Yes.

Q. In Michigan.

A, I don’t see anything that says Michigan,

Q. Did you have any idea of where Mr. Tartt wag?

A, No, not really.

Q. All right. Now, do you know what time of day
on the 30th of June you finally agreed to the
stipulated injunction?

A. I don't remember.

Q. Am I correct in assuming that you were not
present where these negotiations were taking place; is

that correct?

A. Physically, I was not present, that's correct.
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Q. Where were you that day?

A. Either at my office or home, depending on the
time of day.

Q. And you were communicating with your lawyer by
telephone?

A. That’s cdorrect.

0. Would you lock at Resgpondent’s No. 1 again,
specifically the respongse to 2b on Page 3? Do you find
my reference?

A. Yes, I do.

Q. Now, that question asked you to provide a copy
of the order in which you contend the court order
provided that service of the order on Ameritech would
be sufficient authorization to withdraw said listing.
Do you find my reference? That's the question.

Page 3.
A. Yes, I see the question.

Q. Okay. And your regponse is "See Exhibit 2,

correct?
THE EXAMINER: Exhibit 2.
THE WITNESS: It says, "See
Exhibit 2."
BY MR. HUNT:
Q. I'm sorry. "See Exhibit 2." You see my
reference?
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A. I see that, yes.

Q. Now, would you look at what's marked in
response to that package as Exhibit 2 in Respondent's
No. 1 back in the back?

A. Okay. I see Exhibit 2 in the back.

Q. All right. Now, Exhibit 2 is a one-, two-,
three-, four-, five-page document, correct?

A, Yes.

Q. All right. Now, this five-page document is
what you've represented as being the order which caused
you to be prohibited from listing and using the RE/MAX
name; is that correct?

A.  Yes.

Q. Now, you’ve also represented in your direct
testimony this morning that Complainants’ 2 represents

@ copy of that same order; is that correct?

{Pause.)
A, Yes.
Q. You've represented them to be the same?

A, No. I think we talked about signatures being
on one --

Q. All right.

A. -- and maybe not on the other earlier.

Q. Now, Attachment 2 -- Attachment 2 -- I'm

sorry, Exhibit 2 to Respondent’s No. 1 has two Page 4g,
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doesn’t 1it?
A, Excuse me, sir, I’'m not sure which --
Q. This is Exhibit 1 of the Respondent,
A. Okay.

MR. COCHRAN: I stipulate that it

does.
BY MR. HUNT:

0. Page 4 and Page 4.

A. Yes.

Q. All right. Which one 1is it?

MR. COCHRAN: Objection,

BY MR. HUNT:

Q. Which one is the order? I guess what I'm
saying is, is it the Page 4 that has "G" on it or "H"?

MR. COCHRAN: Objection; the
implication of the question.

MR. HUNT: There's no
implication in the question., All I would like to know
is which one is the order upon which you’re relying?

ME. COCHRAN: Well, the implication
of the question is that one of the Page 4s shouldn’t be
there. T mean, one is just another signature page.

MR. HUNT: Well, it's not just
another signature page.

MR. COCHRAN: A counterpart, that’s
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the only difference.

MR. HUNT: No, it’s not. If you
would take a look at it, please. On the two Page 4s,
the last paragraph is numbered G on one Page 4 and H on
the other cne, so it must not be that they are the
same.

MR. COCHRAN: No, I'm just saying
the two Page 4s, the second Page 4 was put in there for
countersignature of the other defendant.

MR. HUNT: So we have
counterpart signatures that don’'t conform.

THE EXAMINER: What does Paragraph
G -- H state?

MR, COCHRAN: Paragraph H states,
"Magistrate Judge Streepy is authorized to sign and
enter this order, with the same force and effect as if

it were signed and entered by a United States District

Judge."

THE EXAMINER: It's a procedural
paragraph?

MR. COCHRAN: Yes. That’s what it
is.

THE EXAMINER: Does it have anything

to do with the substance of the order?

MR. HUNT: Your Honor, my
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purpose is basically this, it’s really two-fold: One
is, the essence of this complaint is that an order of
the federal court has somehow impacted the Complainant.
I think it’s fair to know which order we're talking
about, whether it’s the one that contains H or not.

THE EXAMINER: Is there any

difference between the two besides the procedural

paragraph?
MR. HUNT: Not to my knowledge.
THE EXAMINER: You don’t think so,
either?
MR. COCHRAN: No.
THE EXAMINER: Okay. We agree then,

there’s no difference.
MR. COCHRAN: T won't argue that,
BY MR. HUNT:

Q. Now, the other aspect I would like to have an
understanding of, is it your understanding that
Elizabeth Zames signed this on July the 5th, 19957

A. If that's the date that’s there. I have to
assume that.

0. All right,

A, Maybe I shouldn’'t assume that. I don’t know
that to be fact.

Q. ALl right. Would it be fair to say that the
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order which you say impacted you, which is the context
of this particular litigation, is the one that you’ve
introduced and marked -- I'm sorry, have marked as
Complainants’ No. 2; is that fair to say?

MR. COCHRAN: I'm not sure the two
orders are substantively the same.

MR. HUNT: They're not the same.

MR. COCHRAN: One is signed by
Elizabeth Zames and one is not.

MR. HUNT: And the other one is
signed by Judge Streepy and the other cne is not.

MR. COCHRAN: All right.

MR. HUNT: The other one is
signed by yoﬁ and the other one is not. One is signed
by Mr., Zames and the other one is not.

THE EXAMINER: We've agreed that
both are substantively the same.

MR. COCHRAN: If by mistake an
unsigned copy was given in answer to interrogatories,
s0 what? We both know what you were faxed by your own
fax from your own records, so we will stipulate for the
record that in an answer to the interrogatories you
have a copy of the order that's substantively the same
that is not signed by Judge Streepy. I will stipulate.

We will confess that apparently I made a mistake, but
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the two orders are the same other than that. What

difference is there other than the signatures of Zames

and Streepy?

MR. HUNT: May I respond?
THE EXAMINER: Yes.
MR. HUNT: Your Honor, my only

purpose is to establish one order upon which they’re
relying, and my reason is thig: This one has been
signed by a representative or the magistrate of federal
court. It also has marginalia written on it not
contained on the one attached to interrogatories. If
they made a mistake, I don't care, it doesn’t matter,
as long as they're not relying on that,

MR, COCHRAN: Yes, we will
stipulate, to save time for everybody, the order we're
talking about is the one signed by Streepy that was
faxed to your client on June 30th,

MR. HUNT: Well, let’s correct
the record, as well. I do not represent Ameritech
Publishing, I represent Ameritech Ohio. Ameritech
Publishing is not a party to this proceeding, their
counsel is, Tyrone Tartt.

MR. COCHRAN: I misstated. The
order that was faxed to the general counsel for

Ameritech Publishing and hand delivered to your counsel
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several days later is the one signed by Judge Streepy.
MR. HUNT: All right,
MR. COCHRAN: And I apologize to
the court for Mr. Zames did not make that mistake, I
did, that is my mistake, you’re correct in pointing it
out, and I just don't want to waste any more time on
that than we have to.
THE EXAMINER: All right. Let's
proceed to another item.
BY MR. HUNT:
0. Now, Mr. Zames, Complainants’ Exhibit No. 2
also specifies that as of June 30, 1995, this order

applies only to Robert Zames. Do you find my

reference?
A, I do.
Q. So it was your understanding as of June 30th,

1995, that this order as of that date applied only to
you and not to Elizabeth Zames; is that correct?

A. That's what it says.

Q. Was that your understanding?

A. I don’t think I gave that a whole lot of
thought, frankly.

Q. All right. ©Now, the order attached to --
Strike that. Thank you.

During the course of your negotiations with
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Joneg-Day and your counsel’s negotiations with
Jones-Day, in the week of -- week before June 30th,

1995, which you testified on direct you had a number of

conversations with your lawyer when this was all going

on, right?
A.  Yes.
Q. It was your understanding, was it not, that

the last day to remove listings from the Lake County
White Pages was June 30th, wasn't it? That's what made
June 30th important.

A. At the time I'm not, frankly, sure I knew what
made that day important.

Q. All right. Did you ever recall seeing an
affidavit from Lou Ann Trumka of Ameritech Publishing
indicating that the last day was June 30th of '95?

A, 1f I do, T don’t recall, you know. If you let
me look at it, I could perhaps answer that question.

MR. HUNT: I don't have extra
copies of this, your Honmor. I apologize. I didn’t
know whether I was going to use it or not.

THE WITNESS: I've never seen thig
before.

BY MR. HUNT:
Q. All right. So what you’'re telling us is, as

you sit here today, you really don’t recall whether you
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knew June 30th was the last day to withdraw Yellow

Pages listings or not?

A. That is correct.

Q. All right. Now, handing you what’s been
marked previously as Complainants’ Exhibit 7, which was
represented as a copy of the White Pages listing --

A, Yes.

Q. -- that also has marginalia written in. The
word "Zames" in the listing, was that for your
attorney’s benefit, too?

MR. COCHRAN: By "marginalia," you
mean additional handwritten --
BY MR. HUNT:

0. Handwritten, not printed,

A. I don’'t remember. T don’t know if -- I don't
rememoer.

0. We can agree, can we not, that as published,
just the printed words are the only things that were

published, the word "Zames" was not specifically

listed?

A. Zames was not specifically listed, that’s
correct.

Q. Ckay.

MR . COCHRAN: Yes, we will

stipulate to that.
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BY MR. HUNT;

Q. So the listing that, in fact, appears is one
for Betty Zames at 975-089% under the heading "RE/MAX
Masters Real Estate"?

A, Yes.

Q. And also one for Appraisals at 639-4334;
right?

A, Yes, that’s correct.

Q. Now, on the left on the board is what you
asked to be placed on 5-15 of ’'95; on the board on the
right is what appeared in August of '95.

A. Could I make a2 comment?

0. Absolutely.

A. That number by Appraisals on the left I think
should be 639.

MR. COCHRAN: It is 639.
MR. HUNT: Ch, okay. Yes.
BY MR. HUNT:

Q. All right. Now, my first question is this:
We established earlier that you agreed as a part of an
arbitration agreement not to use the word "RE/MAX" and
its logos, et cetera, in January of ’95.

A.  Uh-huh.

Q. Yet, in May of ‘95, you specifically

authorized the listing -- this listing -- or, ordered
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this listing with Ameritech Publishing.
Why did you do that if you weren’t allowed to
use the name RE/MAX?

A, RE/MAX Masters is another RE/MAX franchisee.
Elizabeth Zames transferred her license to RE/MAX
Masters.

Q. From where?

A, From Zames Realty. RE/MAX Masters gave Betty
Zames permission to run an ad, a listing in the phone
book, so that’s the listing. That’s how that listing
involved --

Q.  But Betty Zames didn't place this listing, you
did.

A. That’s correct, I did, to help her.

Q. Okay. 8o what you're saying is you piaced
this listing as an agent for RE/MAX Masters?

A. I was helping her get the ad, the listing in
the book; yes, that's correct.

Q. Who do these telephone numbers belong to?

A. 635-4333, 639-4334 belong to Zames Realty,
Inc.; 975-5964 belongs to me; 975-0899 belongs to her
as a voicemail number.

Q. So what you're saying is, even though you were
prevented from using the logo, RE/MAX, and the RE/MAX

name, by virtue of an agreement with another franchisee

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

MC GINNIS & ASSOCIATES, INC. 73
COLUMBUS, OHIO (614) 431-1344
of RE/MAX, you listed or proposed to have listed in the
1995 White Pages --

A, Yes.

Q. -- your telephone numbers and Betty Zames'
telephone numbers along with your names; is that
correct?

A, That is correct.

Q. And that's why you got sued, isn’'t it?

A, There’s more to it, if you’ll let me finish.

Q. Be my quest.

A. Ckay. Those numbers that were with Zames
Realty, Inc. were going to be transferred to RE/MAX
Masters, but we never got that far.

Q. Why didn’t you get that far?

A,  Because other things started to happen.

Q. The arrangement with RE/MAX Masters fell

apart, didn’'t materialize?

A, Not with me. I had no arrangement with her.
Q.  But you were listing your name with her.
A. But as you’ll notice on one of these exhibits,

I took it ocut.
Q.  You proposed to take it out.
I proposed to take it out.

All right.

o

That’s right.
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Q. All right, Okay. And it didn't appear, in
any event, so it doesn’t matter, does it?

A, That one really doesn’t matter, no.

Q. All right. 8o you were being a little
aggressive when you put this one in originally on the
15th, but a few days later, or scmetime later, nah,
better not do that, you took it out; is that right?

A. I don't remember a few days or whatever it
was, but I attempted to take it out.

Q. Sometime later.

All right. Now, Appraisals, however, lists
639-4334, and that’s your number, isn’t it?
A. It was at the time, yes.
Q. It was at the time.
And you’'re an appraiser, aren’t you?

A That’s correct.

Q. You were at the time?

A So is Betty Zames.

Q But Betty Zames’ number wasn't listed, it was
your number that was listed, right?

A. But I just stated a minute ago those two
numbers were going to be assigned to RE/MAX Masters.

Q. All right. Now, were you going to be joining
RE/MAX Masters as well?

A, Absolutely not.
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Q. Okay. So basically, you were going to give
your numbers to RE/MAX Masters because Betty Zames was
going to be going with them?
A. So she could do business, yes.
Q. Okay. Fine.

Now, in the court order -- Strike that.

Would you pull out the order attached to
Complainantg’ Exhibit 2, and specifically the
stipulated order of injunction? This is the one
assigned -- or, signed by Magistrate Judge Streepy and
on its face applies only to you, right?

Now, looking at that order, specifically
Paragraph C on Page 2, that paragraph says that,
"Robert Zames and Elizabeth Zames, and any persong in
active concert or participation with them, shall
immediately cease from any further conduct or
advertising," and then it lists some various provisions
of that paragraph. Do you find my reference?

A, I do.
Q. Then in the following one, following

paragraph, it says that you’ll ceage advertising or

further use of the telephone number 639-4338 -- -33,
right?
A. Yes.

Q. Does telephone number 975-0899 appear in that
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order?

MR. COCHRAN: To save time, we’'ll
stipulate it doesn’'t appear, that number.
BY MR. HUNT:

0. And the order on its face, Complainants’
Exhibit 1 -- or, Exhibit 2 --

A, Yes.

Q. -- does not apply to Betty Zames, doeg it?

A, Not according to the handwriting that’s
written in there, ves.

Q.  Would you agree with me also that the order
does not contain a specific reference to the number
639-4334, either?

A, If it does, T don’'t see it. I see one number.

Q.  And would you agree with me that it contains a
gspecific reference to you by name?

A. Yes, it does.

MR. COCHRAN: A brief objection on
the record. The provision in this order, which is
relevant today, which is Paragraph A, does not refer to
any phone number by number, and I think it's
misleading, the question, to suggest that the provision
we're talking about refers to any specific numbers.
There's another provision later in the order that dces,

of course, but that's my objection.
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THE EXAMINER: Proceed.
MR. HUNT: Thank you.
BY MR. HUNT:
Q. So would you agree with me that specifically

there’s nothing in the order that says specifically
take out this reference to Betty Zames at 975-089% and
nothing in the order specifically that says take out
this reference to Appraisals at 639-43347

MR. COCHRAN: Objection. Same
objection. It's misleading to the extent that it’'s a
matter of interpretation for what that question means
as against this order. Paragraph A of the order says
remove any listings of any number that mentiong the
name RE/MAX. So does that include these numbers? Yes,
I guess it does. You seem to be asking him does it
list the number anywhere. Of course, it does not.
Therefore, I think that question is misleading for that
reasorn.

MR. HUNT: My guestion goes to
whether any -- there’'s any specific reference to those
two items; and, secondly, this complaint soundg in
gross negligence. It seems to me at a minimum if
you're going to accuse somebody of gross negligence the
instructions ought to be very clear.

MR. COCHRAN: I'l]l reserve that for
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argument.
THE EXAMINER: Okay. Go ahead.
Keep asking.
BY MR. HUNT:
Q. Now, handing you what’s been marked for

identification purposes as Complainants’ No. 5, I would
ask you to examine that document and compare it with
Exhibit 4 attached to Respondent’s No. 1.

MR. COCHRAN: If it will help save
time -- You can ask him these questions, I have no
objection, but if it will help save time, it would
appear that the document which was made an exhibit
earlier this morning is the same except that there’s
some subsequent writing on it and we probably ought to
use the one that's attached to the interrogatories, if
that saves any time.

BY MR. HUNT:

Q. My question is: You gaid you sent an
instruction to Ameritech with the one number crossed
out, 4334 crossed out, and 5131 written in. When did
you do that?

A, June 30, the date of the fax.

Q.  Well, why did you supply your attorney with
Exhibit 4, which is the one that’s not written in?

A, I gave him all -- I gave him all of the
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information that I had, everything.

Q. So what you’re saying is, you sent Exhibit 4
attached to Respondent’s 1 on June 30th and the same
day you sent a correcting one, which was Complainants’
No. --

A. 5.

Q. -~ 57

A. When I do faxes and I date them, I send them
the day that I do them, so June 30.

Q. So the answer is yes?

A, The answer isg yes,

Q. And this is the same June 30th that you're
talking to your lawyer about entering into this
stipulated agreement, right?

A. Earlier in the day, I‘'m sure.

0. Well, earlier in the day?

A, I don’t know how much earlier,

Q. Do you know when Jones-Day transmitted the
stipulated order of injunction to Tyrone Tartt at
Ameritech Publighing?

A. What time?

Q. Yes.

A, I would have -- No, I don‘t.

Q. If I represented to you it was after 4:00

o'clock in the afternocon...
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A, I have no way of knowing that.

Q. And it's your testimony that after 4:00
o’clock in the afterncon you sent two faxes to Pat
Andreas -- or, Andreatis regarding this listing for
Zames Realty?

A. Apparently. I don't know if it was after
4:00, either.

Q. Well, but it was after you agreed to the
entry --

A.  Slightly.

Q. -- which was agreed to at 4:00 o’clock?

A. But I don’t know the exact time that was; I
don’t remember,

0. Now, Pat Andreatis worked for Ameritech
Publishing, as well, with the Yellow Pages, right?

A. The ladies that T address these faxes to, you
know, to my knowledge worked for Ameritech, and I have
no way of knowing how to differentiate between that.

Q. Would it be fair to say that you communicated
to the same person with that communication,
specifically Complainants’ Exhibit No. 5, as you
communicated with in Complainantg’ No. 47

A, Again, to me, you know, Ameritech -- really,
Ameritech is Ameritech to me, and I have no way of

really differentiating.

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

MC GINNIS & ASSOCIATES, INC. o
COLUMBUS, OHIO (614) 431-1344

Q. I understand.

A, I really don’t know.

Q. T understand, but it is of significant legal
significance.

What I'm asking you is, as you sit here today,
you cannot say you communicated personally through any
of these faxes to Ameritech Ohio, the Respondent in
this case, can you?

A. I have absolutely no way of knowing that. To
me, Ameritech is Ameritech.

0. That's fine. Thank you.

A. You're welcome.

Q. Now, just for purposes of the record, your
Complainants’ Exhibit No. 2 contains the fax
transmission report from Jones-Day to Tyrone Tartt,
Ameritech Publishing attorney, and note the time that
it was sent, and that was 4:19 p.m.

A. That's what this states, yes.

Q. Now, does Betty Zames still work for RE/MAX
Masters?

A, No.

Q Did that arrangement ever take place?

A, Yes, it did.

Q Okay. And she worked for them in August of
'95?
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A, For some period of time of which, you know, I
don’t remember how long it was.

Q. So in your view, this was a permissible
listing, the Betty Zames 975-0899 under RE/MAX Masters
Real Estate?

MR. COCHRAN: Objection. That
wasn’t the time. You mean before the order?

MR. HUNT: No, at the time the
book was published.

MR. COCHRAN: After the order?

MR. HUNT: Well, if the order
was June 30th, I gquegs that would be after it, yeah.

MR. COCHRAN: I mean, I don’t know
how -- Object. I don‘t know how we can ask this
witness -- I guess I don’t object to him answering. I
guess it's misleading asking him to interpret the
order. The order says no listing of Betty Zames or Bob
Zames having to do with RE/MAX. The order on June 30,
which was not signed by Betty Zames, said any order
placed by Bob Zames. Whether it’s Joe Smith, doesn't
matter who it is, if the order was placed by Bob Zames,
it was improper,

Now, if you want to agsk him what his
understanding is, that's fine, but I don’t want to

confuse the record by not abjecting.
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THE EXAMINER: Read back the

question and see if we can get an answer to it.

(Record read back as requested.)

BY MR, HUNT:

Q. My gquestion was in your view.

A. You know, I don‘t have reason to think
otherwise,

Q. Weli, in August of '95 was Betty Zames working
for Masters Real Estate?

A. T don't know. I don’t remember. I would have
no way of knowing,

MR. COCHRAN: Again, I object. If
you're asking was it proper when it was placed, that's
one question. Was it proper after the Jume 30 order,
the answer to that must be obvious, but you still
haven’'t told him that.

MR. HUNT: Well, I asked him his
view and I asked him also about this listing.

BY MR. HUNT:

Q. Let me phrase it this way: Betty Zames had
the number 575-0899; is that correct? That wag her
number?

A, Yes, that'’s correct.

Q. All right. And she's not a complainant in

this case, is she?
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A. No.
Q. So this listing really has nothing to do with
this case, does it?

MR. COCHRAN: Objection. The order
states that any listing ordered by Bob Zames, whether
it’s for Betty Zames or Ed Cochran, must be revoked.
It's unfair to ask this witness to constantly frame

answers based upon interpretation and knowledge of the

injunction.
THE EXAMINER: Respond to that?
MR. HUNT: I'm sorry?
THE EXAMINER: You want to respond
to that?
MR. HUNT: Yes, please.

Your Honor, the essence of this complaint
is that Ameritech Ohio was grossly negligent because it
failed to follow a federal court order which resulted
in a number of problems for Mr. Zames and Zames Realty.

We have a listing here that belongs to
Betty Zames, but this witness has no knowledge as to
whether it’'s permissible or not, but because he placed
it, it is somehow connected to this case.

I guess what I'm trying to establish for
the record is specifically what was wrong, and based on

the restimony we’ve heard this morning, I believe that
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either this witness has no standing to complain about
this listing, because it’'s not his, or it wasn’'t wrong,

because she was associated with RE/MAX Masters. I

think it's got to be one or the other.

MR. COCHRAN: May I?
THE EXAMINER: Go ahead.
MR. COCHRAN: Number one, the order

states that Robert Zames shall immediately rescind all
orders that he placed, and they knew -- we all knew at
the time that Betty Zames’ phone numbers, all of them,
had been placed by Bob. They also included Betty
because they don’t know if she had placed other orders
on her own. The order applies to any White Pages
listing ordered by Bob Zames,

Secondly, Betty Zames wasn't -- I mean, I
don’t think it’s relevant and there’'s no evidence here,
but she was not affiliated with RE/MAX Masters at that
time. 8he’s not here to testify because that's
irrelevant.

That listing is proscribed by this order
for the simple reason that it was a listing placed by
Bob Zames. Any order placed by Bob Zames had to be
revoked. That’s why he sent an order for a new listing
on June 30.

THE EXAMINER: Okay. Here’'s my
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ruling. We’ll let that substance of the order stand as
hig answer to the question, that any order placed by
Bob Zames wasn’t to be listed. As I understand it,
that’'s what yvou maintain; is that correct?
THE WITNESS: Yes, your Honor.
THE EXAMINER: Okay. Now we’ll
proceed to another question, Mr. Hunt.
BY MR. HUNT:

Q. Mr. Zames, it’'s your testimony that the
federal court order required you to rescind your
advertising -- or, the advertising that you placed on
May 15, correct?

A.  Any listing in the phone book,

Q What I'm talking about is what's on the board.

A, Okay. Yes.

Q Yes.

And to get that accomplished, you relied on
Jones-Day to fax a copy of the stipulated injunction to
Tyrone Tartt, counsel for Ameritech Publishing; is that
correct?

A. You know, at the time I didn’t know who they
were communicating with,

Q. But you relied on that communication to
whoever?

A.  Absoclutely. Absolutely.
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Q. All right,.
MR. HUNT: If I can have one

minute, your Henor.

THE EXAMINER: Yes.
{Pause.)
MR. HUNT: Nothing further, your

Heonor.

Thank you, Mr. Zames.

THE WITNESS: You're welcome.
THE EXAMINER: Redirect?
MR. COCHRAN: Very briefly.

REDIRECT EXAMINATION
BY MR. COCHRAN:

Q. Mr. Zames, you heard testimony about the
distinction between Ohio Bell, Ameritech Publishing,
Ameritech Ohio, subsidiaries of Ameritech, correct?

A, Yes,

Q. Now, you faxed to Joanne Zivsak your listing
that was pending on June 30th, correct?

A. I'm not sure which fax you’re referring to.

0. The May 15th fax to Joanne Zivsak.

MR. COCHRAN: Do you have the
exhibits there?

Here it is right here.
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BY MR. HUNT:

Q. Complainants’ 3, the May 15th fax, the one
that ordered the service --

A Yes,

Q. -- was to a lady named Joanne Zivsak.

A Yes, gir.

Q. Now, in the past, did she handle your White
Pages listings?

A. I don’t know who did.

Q. bid you fax -- In the past, did you deal with
more than one pergon for your White or Yellow Pages, or
did you deal with one person?

A. I don't remember.

Q. And where did you get the name of Pat

Andreatis for purposes of your June 30 fax?

A. I don't remember.
MR. COCHRAN: That's all I have.
THE EXAMINER;: Okay. Any recross?
MR. HUNT: No. Thank you, your
Honor,
THE EXAMINER: Okay. Before I

excuse you, I just want to clarify a couple of points
here.
It's obvious that Elizabeth and Betty

Zames, your wife, are one in the same person, right?
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THE WITNESS: Yes, your Honor.

THE EXAMINER: Okay. And we've
spoken here today of a number of versions of the
court’s order having to do with signatures. I assume
they were sent to the person for signature and then
sent back; 1s that correct?

MR. COCHRAN: Yes. Would it help
to describe that?

THE EXAMINER: Okay. Go ahead.

MR. COCHRAN: Basically, on June
30th, I did not represent Betty Zames, the main person
they were concerned about is Bob Zames. We gigned for
Bob Zames on June 30th, we all knew that he had ordered
the service, the telephone service, that’'s all they
were concerned about. Later -- Betty Zames decided
later in the month to consent to the same injunction,
which resulted in another version of the order with a
signature page for her.

THE EXAMINER: Okay. And the
arbitration agreement, Mr. Hunt spoke of that, that was
in December of '94, correct, with RE/MAX?

MR. HUNT: A supplement in
January.

MR. COCHRAN: Yes, I could clarify

that for you.
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MR. HUNT: That’s Joint 1.

MR. COCHRAN: In December of ’'54
there was an arbitration agreement. I guess it was in
January it was supplemented that he wouldn’t -- Zames
wouldn't use any RE/MAX logos or names, et cetera,
pending the arbitration.

Subsequent to January, there was a legal
ruling obtained that they could affiliate with RE/MAX
Masters and at least have a phone number that way.

When RE/MAX found out about that, that's
when they sued us, which resulted in this injunction,
and which we agreed we wouldn’t list it anywhere,
period, end of sentence.

That’s what caused the -- That’s why
there was a dispute over the logos, even after the
January letter, because there was an advice given that
even though your franchise was cancelled, you’re a
realtor in Ohio, you can affiliate with whoever you
want, which is true, and they were going to affiliate
with Masters, RE/MAX obviously didn’t agree with that,
they sued us, i.e., the injuncticn.

THE EXAMINER: Okay.

MR. COCHRAN: We agreed to walk
away from everything, not have any listing of any sort

having in the world to do with RE/MAX.
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THE EXAMINER: And what was the
original dispute about, the arbitration agreement? Is
that something that’'s confidential?

MR. COCHRAN: We go back in history
on the thing is Bob Zames suing RE/MAX alleging
misrepresentation in the sale of the franchise. He
then stopped making his payments to them and they then
cancelled his franchise. Sort of a routine series of
events. They're still in court. They have an
arbitration trial coming up. None of these issues is
relevant to the arbitration, but they have been settled
by Bob Zames entering into a second injunction at his
contempt trial that puts him in a situation even worse
than the first. That's all resolved. So this
subject -- None of this subject is any longer relevant
to the arbitration.

THE EXAMINER: Okay. You agree with
that, Mr. Hunt, that’s the sequence of events as you
know them, to your knowledge?

MR. HUNT: To my knowledge;
although, I must say that Mr. Cochran’'s knowledge far
exceeds what I know. What I knew was based on the cne
letter which I introduced as Joint 1, which was
provided to my client by Jones-Day.

THE EXAMINER: Okay.
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MR. COCHRAN: Well,

of the court and attorney, I consider what I'm saying

to be under oath.

THE EXAMINER:
excused.

THE WITNESS:
Honor.

(Witness excused,)

(Short recess taken.)

THE EXAMINER:

You may call your witness, Mr. Hunt,

MR. HUNT:
(Witness was sworn.)

THE EXAMINER:

I'm an officer

All right.

Thank you, your

Back on the record.

Call Thomas Linton.

Be seated.

92
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THOMAS A. LINTON

being first duly sworn, as prescribed by law, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. HUNT:

Q. Would you state your name for the record,
please?

A. My name is Thomas A. Linton, L-i-n-t-o-n.

0 Mr. Linton, by whom are you employed?

A I'm employed by Ameritech Corporation.

Q. What is your position?

A I'm an attorney.

Q. Are you licensed to practice law in thig
state?

A. Yes, I am.

Q. How long have you been an attorney?

A, Twenty-three years.

Q. Mr. Linton, did you have ocecasion to become

involved with the White Pages listings for Zames Realty

and Robert Zames?

A.

Q.

Yes, T did.

When did you -- When did this matter first

come to your attention?

A.
Q.

In May of 1995.

And what was the occasion?
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A. I received a series of telephone calls from an
Attorney Silverstein who was with Jones-Day. He was
one of a group of attorneys representing RE/MAX
International in some disputes they had with Mr. Zames,
and he indicated to me that he would be sending me some
paperwork that would allow Chio Bell, for whom I worked
at the time, Ameritech Ohio, to transfer a certain
telephone number from Mr. Zames to RE/MAX
International.
Q. Handing you what's been previously marked as
Joint Exhibit No. 1, purporting to be a letter to
Mr. Edward W. Cochran, dated January 17th, 1995, and a
facsimile sheet dated May 24th, 1995, to you from
Jones-Day.
I ask you, is that the document that was

communicated to you?

A, Yes, that’s correct.

Q. Okay.

A. It is.

Q. What did you do in response to that telephone

call and that communication?

A. I advised my client that thig letter
constituted Mr. Zames' consent to transfer that
particular phone number to comply with the requirement

of the tariff that you needed consent of the old
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customer to transfer a number to a new customer, and I
understand they accepted my advice and went ahead and
did that.

Q. What telephone number’s referred to in that
letter?

A. Well, it may be in the letter, but I sure
don’t remember, my own personal knowledge. I could
consult my notes. It's none of the numbers that are up
there.

0. Okay. Then let’'s move on.

Did you have any other involvement about Zames
Realty and Robert Zames and his listings?

A. Well, I had phone calls from time to time from
Mr. Silverman (sic). Apparently, there was ongoing
disputes. At one point he informed me that Mrs. Zames
had a relationship with another outfit in Youngstown
called RE/MAX Masters and that they felt this was a
scam of some kind and they were going to do something
about it.

I said that -- I reminded them that since we
were a regulated entity we would require some kind of
court order under federal law or the consent of
Mr. Zames before we could do anything, and don’t bother
L0 go to state court, only the PUCO has jurisdiction

over these matters.
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Q. And that was in the late May, early June time
frame?

A. That probably would have been mid-June,
somewhere in that period.

Q. Of 19957

A 1995, ves, sir.

Q. Now, what happened next?

A Well, on July the 3rd of 1995, in the
afternoon, I received a phone call that there was a
mesgsenger downstairs for me, and my secretary went
downstairs and there was a package from Jones-Day from

Mr. Silverstein that had a letter and attached court

order.
MR. COCHRAN: Thank you.
MR. HUNT: Can we have thig
marked as Complainants’' -- or, Respondent’s 2, please?
Thereupen, Respondent’s Exhibit
No. 2 was marked for purposes of
identification.
BY MR. HUNT:

Q. Now, Mr. Linton, handing you a copy of what's
been marked for identification purposes as Respondent's

No. 2. T ask you if that is the document that you just
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made reference to -- or, a copy of the document you

just made reference to?

A, Well, I have the original here, I could
compare it.

Q. All right. 1If you would do that, please.

(Pause.)

A, In Respondent’s 2 is a copy of the letter and
the attachment, including my handwriting of a phone
number in there for Mr. Vary.

Q.  What did you do with that document once you
received it?

A. Well, the first thing I did is I called
Mr. Silverstein and told him that since this was an
August book it would be some kind of miracle if, in
fact, we could do anything, but that T would do my
best.

I then called Carol Dove, who's an employee in
Ohio, who handles small business gervice, the kind of
service we're talking about here, and told her that as
best I understcod the order, which is rather confusing,
was confusing to me and I think it’s confusing now,
given the limitation that it applied only to Robert
Zames, that was somewhat inconsistent with the whole
tenor of the letter, and I didn’t really understand

about this business about shall operate as an order to
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Ameritech, it’s either an order to Ameritech or it'sg
not, and I had no understanding with anybody that we'd
be bound. We weren’t a party to the case. We had no
notice.

But the best I made out, I told her that my
advice would be remove any listing that associates
RE/MAX with Mr. Zames and remove the listing for the
4333 number because that’'s going to be transferred like
the other one had been to RE/MAX International, and she
told me that she didn’'t know whether that was possible
at that point, this was after 5:00 o’clock now on July
the 3rd, but that she would do her best.

Q. So your imstruction to her was to the extent
that it was still possible, remove any listing using
639-43337

A. Correct.

Q. And any listing relating to Robert Zames under
the heading RE/MAX?

A, Right. Because I didn’t know at that point
what the status of his orders were. I knew -- I did
have knowledge from checking on things from time to
time that there was some kind of listing for Betty
Zames with RE/MAX Masters, but I didn’t know the
detalls; didn’t know them then and don’t know them now.

I just wanted to be sure we didn’t have a listing for
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Bob Zames and we didn’t have a listing for 4333, if we
could accomplish that, because T -- again, I didn’'t
know whether the order bound us or not, but I assumed
that since his attorney, Mr. Cochran, had signed it, he
was at least consenting to anything in here as to hinm,
and again, that that would constitute consent for
tariff purposes.

Q. Okay .

A. And I throw that around like I'm a regulatory
lawyer, your Honor, I'm not, I'm a litigator, but at
least after 18 years with the company I understood we
needed to comply with scmething,

S0 whether the order, in fact, was a valid
federal order ordering me to do something or not, I
thought at least it would be consent, and probably, if
we got sued for doing it, we’d be all right.

Q. Okay. Sc you didn’t give in the contact that
you made any instructions with regard to Betty Zames
because you had -- because Mr. Silverstein had said she
was associated with --

A. No.

Q. -- Masters Realty?

A. I knew that he had told me that. I remembered
he teold me that, but my thinking was the order said on

its face, "This only applies to Robert Zames."
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Q. I see,

A. And, in fact, Carol Dove called me back the
next day and said, "What about listings for Betty
Zames?" And I said, "No, leave those alone.

Presumably at some point they’re going to get her
signature and the other shoe will drop."

Q. All right. We have in the record as an
attachment to Respondent’s 1 a sort of conforming copy
of the order which Elizabeth Zames signed on July the
5th, 19%5.

Assuming for the purposes of my question that
ghe did, in fact, do that on the 5th, were you ever
given a copy of that order with her signature which on
its face would appear to apply to her?

A. No. Well, I shouldn’t say that. A copy of
that order was attached to a brief that RE/MAX filed in
October of 1895. That’'s the first I saw it and that's
the first I knew of it was in October of ’95.

Q.  So the book published in August of ’95 and the
order -- the first time you saw an order with Betty

Zames' name on it and applying to Betty Zames was in

October?
A. That's correct.
Q. All right. Now, in your conversations with

Mr. Silverstein, did he demonstrate any recognition
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that the last day for leaving -- or, removing listings
from the White Pages was June 30th of 19957

A.  Yeah. When I said to him that this may not be
possible, he said, yes, he knew that June 30th was
the -- was supposed to be the last day, and I told him,
well, sometimes there’s a little wiggle room, but I
represented to him that I made no commitment that that
court order would have any consequence whatsoever,

0. Now, did he say to you that he had provided
this also to Mr. Tartt at Ameritech Publishing?

A.  No, he didn’t mention Mr. Tartt.

Q. What happened next?

A. Well, the next thing that happened is I got a
communication from Jones-Day indicating that they felt
that my client, Ohio Bell, was in contempt of the court
order, and that communication was from Mr, Vary.

Q. What was the time frame of that?

A, I think that was in October; in other words, I
didn't hear from them when the book came out or for
weeks after that.

Q. All right. And what was your response to
Mr. Vary?

A. Well, I told Mr. Vary that I was surprised to
hear that, that I hadn't actually looked at the book to

confirm it, but I was pretty sure that we'd taken out
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the 4333 listing and the listing for Robert Zames
because I was dealing with a reliable person in Carol
Dove who never let me down before, but that I would
look at the book and get back to him.

So I went downstalrs to the public office and
got a copy of the White Pages for that area and looked
at it, and that's what I saw, those two listings up
there (indicating).

Q. And you found, in fact, that the 4333 listing
had, in fact, been removed?

A, Right.

Q. And the listing for Robert Zames had been
removed?

A, Right.

Q. Did that satisfy Mr. Vary?

A. Well, apparently not, nor was he satisfied
when T called him back and told him that I didn’t think
we'd violated the order; and that on top of that I
don’t think the order applied to us in the first place.
He told me that was going to cost my client a lot of
money and embarrass me.

Q. I see.

All right. Now, why did you believe that the
order didn’t apply to Ohio Bell?

A.  Well, Ohio Bell wasn’'t a party to the
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litigation,
Q. Wag Ameritech a part of the litigation?
You mean Ameritech Publishing?
Ameritech.

Ameritech? Well, that’s a trade name --

Okay.

:D‘?‘C){D‘POED

-- that’s not a legal entity, but ag far as I
knew, none of the Ameritech companies nor Ameritech as
a name were parties to the original lawsuit, it was
Mr. Zames in his personal capacity and his company, and
T guess his wife, too, somehow, and RE/MAX
International on their part, and I told him that as I
understood the Lanham Act we were not subject to such
an order if we hadn’t been made a party since we
weren’t acting for Lanham Act purposes in concert with
Mr. Zames or his company, and he told me I was wrong
and basically, in a polite sort of way, I'd be real
sorry that I took that position,

Q.  All right. Did the court -- Let me roll
forward.

So Mr. Vary filed a motion with the federal
court which we've heard discussed this morning relating
to a show cause and Ameritech was named in that,
correct, or Ameritech Ohio?

A. Well, Ameritech, Ameritech, Tncorporated,
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Ameritech Publishing, yeah, there were lots of
Ameritechs in the motion.

Q. All right. And that those companieg be made
to show cause why they weren’t in violation of this
order or contempt of the court?

A, Yes.

Q. Did the court have occasion to rule on that
motion with respect to Ameritech and Ameritech
Publishing, all those other entities?

A, Yes.

Q. What was the court's ruling?

A, The court held that the order didn’t compel
Ameritech to do anything, that the order didn’t apply
to Ameritech in any way, and that Ameritech would not

have to appear and show cause.

MR. HUNT: Your Honor, may I
have this marked as Complainants’ -- I think I'm up to
what, 47

THE EXAMINER: What do we have here?

We have 3? Do you remember --

MR. HUNT: Not Complainants’,
Respondent’s. I want Respondent’s 3,

THE EXAMINER: Okay.

Thereupon, Respondent’'s Exhibit
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No. 3 was marked for purposes of

identification.

BY MR. HUNT:

0. Mr. Linton, handing you what's been marked for
identification purposes as Respondent’s Exhibit 3. T
ask you if you can identify that document?

A. That's the order issued by the district court
ordering that Mr. Zames and his company appear to show
cause, and holding that Ameritech cannot have violated
the court’s order, and that the motion to show cause is
denied with respect to Ameritech.

Q. Okay.

A. This was served on me, I think, by Attorney
Vary, your Honor.

Q. All right. Did the court -- What happened
next?

A.  Well, there was discovery taken. I think
Mr. Zames has alluded to that. Mr. Vary takes very
long depositions. He deposed Ohio Bell's witnesses for
the better part of a day. I don't think Mr. Cochran
was present for that party, I certainly wouldn’t blame
him, it was pretty boring, and he attempted to depose
Ameritech Publishing. I think that lasted a much

shorter period of time due to a personality conflict
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between counsel for Ameritech Publishing and Mr. Vary.
Then I was served with a subpoena personally
to appear and be a witness at the hearing, the show
cause hearing. Mr. Tartt was also subpoenaed, by the
way, and returned from his vacation in Florida to be a
witness.
Q. When was that show cause hearing?
A, I think that was in November of 1995.

Q. November 21st of 957

A. I believe that’s correct. It was close to
Thanksgiving.

Q. You were present during that hearing?

A. I was not only present at the hearing, I was

in chambers at the conferences that the judge held with
the lawyers.
Q. What happened at that hearing?
A, Well, we all met in Judge Brooks’ library.
She informed Mr. Vary that she wasn’t going to hold
anybody in contempt and she thought the parties ought
to work out any differences. Mr. Vary insisted that --
MR, COCHRAN: Objection. This is
all hearsay.
THE WITNESS; Well, this is my
understanding of what the judge’s words meant since I

heard them personally.
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MR. HUNT: He was there.
THE EXAMINER: Yeah,
MR. COCHRAN: I understand. I was

there, too, but all he's doing is reporting
conversations of people who aren’t here to be
Cross-examined.,

THE EXAMINER: Well, if he heard
what was going on, he can give us his understanding of
what they said.

THE WITNESS: Thank you, your
Honor.

Mr. Vary insisted on going forward and
the hearing went forward. There was one witness
called, that was Mr. Tartt. He was on the stand for
about two hours. I really don’t remember much of what
was established by his testimony. The questioning was
a lot about didn’t we fax you this and didn’t we fax
you that. Mr. Tartt at various points asserted an
attorney-client privilege. There was some wrangling
about that. Finally, Judge Wells again reiterated to
Mr. Vary that she wasn’t going to hold anybody in
contempt and she very strongly suggested that the
parties get together in the back room and work things
out, and that’s what happened.

BY MR. HUNT:
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Q. Were you present during that back room
conversation?
A. I was present for part of it up to the point

when an agreement in principle was reached, and I was
also participating to the extent I explained how an
intercept might be set up, because that was part of the
agreement, an intercept would be put up on these two
numbers to direct people to the proper recipient of the
calls.

The parties then retired to the courtroom and
informed the judge that an agreement in principle had
been reached. She then replied that hased on the
previous experience of consent orders that that wasn’t
good enough and she would supply papers and pencils and
the parties would be required to reduce their agreement
to writing to be reviewed by her, that she would not
allow the parties simply to leave on the basis that
they agreed to agree. At that point, I and Mr. Tartt
left and so I don’t know what happened after that.

Q. Was an entry agreed to, to your knowledge?

A. Well, I've seen one, but I don’t know any more
than what’s on the piece of paper. That order was sent
to us and we put the intercept up, which my department
is paying for.

Q. All right. So in an effort to assist the
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parties, 975-0899 and 639-4334 were put ou a split
intercept; is that correct?

A. What it is, it’s an extended absence greeting
on voicemail service because that’s the only way you
can put a recorded intercept on. It's not a live
intercept, it’'s a recorded intercept, and
technologically I guess that’s how you have to do it.

Q. Can you explain briefly how that works? What
happens?

A, You call and you hear a recorded message.

Q. Which says what, approximately?

A. In substance, if you want to reach RE/MAX, you
call this number; if you want to reach Mr. Zames, you
call this number.

Q. Did the federal judge have occasion to clarify
her order with regard to denying the show cause order

as to Ameritech?

A. Well --
MR. COCHRAN: Objection.
MR, HUNT: Basig?
MR. COCHRAN: Again, there’'s a

written order. There was never any legal clarification
of that order. No subsequent order. He had
conversations --

THE WITNESS: There was a
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subsequent --

MR. COCHRAN: I had my own
conversations with the judge which were black to his
white. The judge is telling him one thing and me
another. I don’t see the relevance of all that to this
proceeding.

MR. HUNT: Your Honor, this was
a prefatory question in order that I might have marked
and identified Respondent’s Exhibit No. 4, which is a
copy of an order granting reconsideration by the
federal court of its decision denying the motion for
Ameritech to show cause.

THE EXAMINER: Why don't you just
have that marked and question him on that.

MR. HUNT: That’s why I was just
trying to set that up; that's all.

THE EXAMINER: Fine. Okay.

Thereupon, Respondent’s Exhibit

No. 4 was marked for purposes of

identification.
BY MR. HUNT:

Q. Handing you what has been marked for

identitication purposes as Respondent’s No. 4. T ask
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you if you can identify that document.

A. Yes, I can.

Q. What 1is it?

A, This is the court’s order granting
reconsideration of the court's earlier order denying
the moticn to order Ameritech to show cause.

Mr. Vary had filed several briefs urging that
the court reconsider and urging that the court hold
Ameritech and Mr. Zames and his company in contempt,
and this is the order as to -- well, granting their
motion for reconsideration and stating emphatically
again that the order did not -- the order of June 30th,
and this also mentiocns the order of July 14th, I take
it that means on July 1l4th the order with Mrs. Zames’
signature on it was entered by the court. That's the
only way I can interpret that. I don’t know for sure
because we were only served with a June 30 order.

But in any case, saying that those orders
together did not compel Ameritech to do anything and
that Ameritech was not bound by the order.

That order was entered by the court in this
case. To my knowledge, there was no appeal by
Mr. Zames or Zames Realty of that order, it stands as a
final order of the federal court in the litigation to

which Mr. Zames and his company were parties.
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0. Does that order address the language in the
July 14th order with regard toc "Service of a copy of
this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and
shall operate as an order to Ameritech to rescind, even
in the absence of a directive from the defendants"?
A. It does, and the Judge can see what it says
about that.

MR. COCHRAN: Object. I don't
object to putting it in evidence. It speaks for
jtself.

THE WITNESS: Sure does.

MR. HUNT: My only purpose was
to point out that the court addressed specifically the
language upon which the Complainants rely in their
complaint.

MR. COCHRAN: I disagree with that,
but I think the thing speaks for itself and what he
says about it 1s not quite relevant.

MR. HUNT: I just wanted him to
point it out. That's all.

THE EXAMINER: Let’s move on.

MR. HUNT: Respondent's
Exhibit 5, please, your Honor,

MR. COCHRAN: Thank you.
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Thereupon, Respondent’s Exhibit
No. 5 was marked for purposes of

identification.

BY MR. HUNT:

Q. Handing you what’s been marked for
identification purposes, Mr. Linton, as Respondent’s
No. 5. I ask you if you can identify that document,

A. This appears to be the agreement of the
parties entered into at the hearing on the motion to
show cause reduced to typewriting, together with the
order of the court dismissing the case with prejudice.

Q. And it's the one that speaks about the
intercept arrangement you spoke of before?

A. Yes, it does. Right. It describes the
language that the callers are to hear when they call
the numbers. I called them a couple of times.

Q. All right. Mr. Linton, referring now to
Complainants’ Exhibit 2 sent to Tyrone Tartt.

Is Tyrone Tartt an employee of Ameritech Ohio?

A. No. Mr. Tartt for some years has been
employed by the Legal Department of Ameritech
Publishing, Incorporated, which does business as

Ameritech Advertising. He's in charge of their
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litigation. He is not their general counsel. His
offices are in Troy, Michigan.

Q. Handing you what’s been marked for
identification purposes as Complainants’ Exhibit No. 3.
I would ask you if you know Joanne Zivsak or Zivsak as
an employee of Ohio Bell, Ameritech Ohio?

A. No. She’'s an employee of Ameritech
Publishing, Incorporated.

0. Handing you what’'s been previously marked for
identification purposes as Complainants’ Exhibit No. 5,
and I ask you if you can identify Pat Andreatis as an
employee of Ameritech Ohio or Ohio Bell?

A, Well, I don't know her personally, but I can
tell you this phone number, this 838 exchange, is the
phone number for the Ameritech Publishing offices in
Independence, Ohio. Neither Ohio Bell nor Ameritech
Ohic have any employees at that location, so I would
say it's likely she is also an Ameritech Publishing
employee.

Q. Handing you alsc what’s been marked previously
as Complainants’ Exhibit No. 6, and I ask you if you
can identify Ms. Paris as an employee of Ameritech Ohio
or Ohio Bell?

A.  On the same basis, I don’'t know Miss Paris,

but this 838 number is an Ameritech Publishing,
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Incorporated number, it’s not an Chio Bell or Ameritech
Ohio number, so I would think she would not have been
an employee of either of those organizations.

Q. Are you aware of any employee of Ameritech
Ohio or Ohio Bell other than yourself who was
communicated with regarding these issues or these
listings by Mr. Zames?

A. Not that I know of; not directly. I know that
gome of the things that went to Ameritech Publishing
eventually found their way to Chio Bell, but I don't
know when,

Q. Would it be fair to say that whenever they
were received by Ohio Bell, it was certainly after and
likely substantially after June 30th, 19957

A. I'm sure that's true, because I was talking to
them on July 3rd and 4th and they didn’t seem to have
any knowledge of anything else. They were relying on
the information I was giving them and questioning me
about what I made of this order.

Q. And to your understanding, that was after the
last time to take ocut a White Pages listing for the
Lake County directory?

A. That was sure after the official date, which
was June 30th, and apparently you have a few days after

that because there’s a weekend in there to do
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something, but some point pretty shortly after June

30th it becomes physically impossible. The tape is

gent off to the printer.

. What about inserting an advertisement? Was
the last day for inserting an advertisement or a
listing in the White Pages June 30th or some date
before June 30th?

A. It would have been before. The deadline for
insertions is before the deadlines for deletions. With
the deletion you can put in a little public service
message. Ingertions are liable to screw up the whole
order of the page, so your deadline for insertions is
before. I mean, June 30th, by the way, is past the
official close date for that directory. 1It's an August
book.

Q. So if Mr. Zames, as we heard this morning,
communicated with Ameritech Publishing on June 30th by
fax -- by one or more faxes to insert an ad, that ad,
to your understanding, was too late?

A, At least if you play by the rules. I'm not
going to tell you that -- I mean, some things are
possible if you break all the rules and spend lots of
money and, you know, go off track, but I would think
they would not have accepted that order. I'm

embarrassed to hear they wouldn't have talked to
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Mr. Zames about it, but I don't know if that happened
or why it happened.
MR. HUNT: May I have one
minute, your Honor?
{Pause.)
Nothing further, your Honor. Thank you.
THE EXAMINER: Mr. Cochran.
CROSS - EXAMINATICN
BY MR. COCHRAN:
Q. Good afternoon.
Mr, Linteon, who is the director of operations
for Ohio Bell?
A, There isn’t any such title.
Q. Are you certain of that?
A, I'm pretty certain of that, sir.
Q. Are you pretty certain or are you absolutely
certain?
A, I'm not absolutely certain of anything, sir.
Q. Isn’'t it a fact that you really don’t know
that much about the operations?
A, I know a good deal about the operations of
Ohio Bell, gir; I've worked there since 1978.
Q.  Who would know more -- When I say

"operationg," I mean things such as when is the book
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published, when do you have to get names in, how is it
printed.

You're an attorney, correct?

A. That’s correct, sir.

Q. Have you ever worked in the operations
division?
A, I've not worked in the operations division,

gir.

Q. Okay. Who would know more about the
operations division, the director of cperations or you?
A, There is no operations division. I've not

worked in operations.

Q. Is there a director of operations?

A. As far as I know, there is no such title at
Ohio Bell at the present time, nor has there been such
a title since 1%78.

Q. Are you positive? Any chance of a mistake?

A, I've already answered, sir, I'm not positive
about anything except my oath,

Q. Do you know who Patrick Greene is?

A. I think Patrick Greene -- If I'm correct,
Patrick Greene was an employee of Ameritech Network
Services, a division of Ameritech Services,
Incorporated, who was involved in the database

operations that support the White Pages function at
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Ohio Bell.

0. Well, in other words, he works with the area
of the White Pages?

A. I believe he's the supervisor of the people
who dc the keystroking tc enter the data at Ameritech
Network Services, a division of Ameritech Services,
Incorporated, and he would be much more knowledgeable
about that operation than I would be --

Q. I would think so.

A. -- because I've never worked for that company.
Q. In fact, isn’t his title manager of
operations?

A. Hig title might very well be manager of
operations.

Q. Of Ohio Bell?

A. But not director of operations.

Q. Okay.

A. Directors are people who report directly to
vice-presidents in the Ameritech world.

Q. I apologize.

A. There’s no need. 1It's our jargon, not yours.

Q. There is a manager of operations, but there's
no director of operations?

A. I believe that’'s possible.

Q. I assume the manager of operations would know
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more than you about when the deadline is for getting
deletions, et cetera, into the book?
A, Absolutely.
Q. And his testimony, in all likelihood, would be

more accurate on that subject than yours?

A. In all likelihood, it would be more accurate,
sir.

Q. Do you know who Charlotte Walter ig?

A. I recognize the name but I don't know why.

Q. Okay.

A. I think I must have seen it on some documents.

Q. Did Mr. -- Strike that.

We all agree, don't we, that Mr. Tartt
received this fax on June 30? You don't have any
reagson to believe that he didn’'t?

A, He told me that he received it when he got
back from his weekend. I don’t know exactly when that
means, but that’s what he told me.

Q. You mean on Monday, which would be the -- Did

he tell you that he received it?

A. Yes, sir.
Q. But you don't know what date he received it?
A, He said he received it when he got back from

his weekend. I'm pretty confident that's exactly what

he told me, but I don’t know if that means Monday or --
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Or Tuesday or whatever?
-- or whatever, yeah.

June 30 was a Friday, wasn’'t 1t?

I think it was, vyes.

© B oo B oo

As T understand your testimony, you are saying
that no one was advised of this order at Ohio Bell,
let’s say, in the first week of July, June 30, or a
week thereafter, no one was informed at Ohio Rell
except you, or those informed by you?

A. I don’t know that.

Q. Okay.

A. I know that when I -- the minute I got it, as
soon as I got done giving my, you know, plea to
Mr. Silverstein not to expect a whole lot, I
immediately called Carol Dove.

Q. Isn't it a fact that Tyrone Tartt sent the
order immediately on to Ohio Bell?

A. Not to my knowledge, he did not.

Q. Didn't send it to you, I understand that.

A. I'm telling you, sir, that I don’'t know that
he sent it to Ohio Bell.

Q. Do you have any knowledge of this order being
received by Ohio Bell by anyone other than yourself?

A. The order of June 30th?

Q0. VYes.
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A, I don't remember whether I gent Carol Dove a
fax copy for her file or not. Sometimes she asks me
for copies of court orders.

Q. I'm talking about anyone other than Carol or
anyone elsge you sent the order to, did anyone else --
were you the only conduit of information about the
entry of this crder, or did it take place in conduits
other than just Mr. Linton?

A. You mean did Mr. Silverstein communicate with
anybody other than me?

Q. Cr did anyone communicate the order to anyone
at Ohio Bell.

A. I have no idea, sir.

Q. You really have no idea. The only testimony
you're giving today is based upon your knowledge of
your receipt of the order and what you did?

A, I can only testify to what I know.

Q. Do you know about Patrick Greene receiving the
order?
A. I don't know if Mr. Greene --
MR. HUNT: I'm going to object
to the form -- or, to the question on the basis there’s

no record evidence anybody other than --
Mr. Silverstein communicated the order to anyone at

Ohio Bell other than Mr. Linton.
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MR. COCHRAN: That's what I'm
trying to get to.
BY MR. COCHRAN:
Q. Aren’'t you aware that Patrick Greene received
this order --
MR. HUNT: Do you have any --
BY MR. COCHRAN:
Q. -- Or are you not aware of it?
A. I don’'t know whether --
THE EXAMINER: Maybe we ocught to put
gsomething in the record that Patrick Greene did --
MR. HUNT: -- did, in fact,
receive the order.
THE EXAMINER: Was that part of
your --
MR. COCHRAN: Yes, Patrick -- I

would really like to know what this --

THE EXAMINER: Where in your case
did you --

MR. COCHRAN: I have a new exhibit.

THE EXAMINER: What?

MR. COCHRAN: I have an exhibit
here.

THE EXAMINER: Was that part of your
cage?
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MR. COCHRAN: I'm entering an
exhibit for this witness.
THE EXAMINER: Okay. Well, we
can -- It's an exhibit for crossg-examination.
Okay. Fine. This would be -- Might as
well add it to Complainants’ -- No. Let's keep it on

the Respondent’s side.

124

MR. COCHRAN: Respondent’s. Okay.

MR. HUNT: He's sponsoring it,
That's why I'm concerned.
THE EXAMINER: I want to keep a

straight numerical record here.

Okay. We’ll make it Complainants’ then,

MR, HUNT: T have 9, I believe.
MR. COCHRAN: Sounds about right.
THE EXAMINER: Okay.

Thereupon, Complainants’ Exhibit
No. 9 was marked for purposes of
identification.
BY MR. COCHRAN:
0. Handing you what’s been marked as
Complainants’ No. 9, consisting of one -- two pages

plus a copy of the order.
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Have you ever seen that before?
A, You knew, I have, but I don’t know why. It’'s
not the corder I got.
Q. My only question is have you seen it before?
A. You know, I think I have and I'm trying to
figure out -- Oh, yes, I have, and I remember where.
Q. Qkay. Where did you see it?
A. At the hearing Mr. Vary wanted to
cross-examine --
Q. Right.
A, -- Mr. Tartt based on that document which he
says he received in production from --
Q. All I want to know --
MR. HUNT: May he finish his
answer, please?
THE WITNESS: Whatever you want me
to do.
THE EXAMINER: Okay. Go ahead and
finish your answer.
BY MR. COCHRAN:
Q. Go ahead.
A.  He said that the privilege had been waived
because he received that in production from Ohio Bell,
Q. Okay. Now, the second page of this document,

this is a fax from Tyrone Tartt at Ameritech Publishing
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to Charlotte Walter at Ameritech Publishing, which
reads as follows, dated July 5, 1995: '"Per our
conversation (and that info conveyed by Sandy
Garrison), please remove all white and yellow page
advertising as ordered by the defendants, Elizabeth and
Robert Zames. Removal should include all advertising,
whether free or paid. Please call if you have any
questions. If after hours, please call me at (810)
707-6198," signed Tyrone Tartt.

A.  Yes, that’'s what it says.

Q. Now, the first page of this exhibit, is it not
the fax that Charlotte Walter then sent on to your
company, Ohio Bell, the same day, reading as follows --
Well, T won't bother with that. Isn’t it the fact that
she sent the order and the other memo?

A. No, sir. As I already testified, Mr. Greene
does not work for Ohio Bell.

0. Is that a fact?

A. To my knowledge, Mr. Greene does not work for

Ohio Bell; to my knowledge, he works --

Q. I thought you said he was the manager of
operations?
A. -- for the Bmeritech Network Services, a

division of Ameritech Services, Incorporated, which is

a regional service arm of Ameritech, a wholly-owned
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subsidiary of the five operating companies, but a
separate legal entity.

Q. Do you know who Charlotte Walter is?

A, No, sir. I told you I recognize the name but
I don't know why.

0. She’s a lady that dealsg with Mr. Greene all
the time?

A. I would assume.

Q. I could go through the testimony.

A. Sir, do you want me to agree with her
testimony?

Q. Do you know whether she -- whether Charlotte
Walter and Mr. Greene communicate regularly on a daily
basis in their respective jobs?

A. I would have no idea whatsoever.

Q. Are you aware that a deposition of Charlotte
Walter was taken on November 1, 1995?

A No, sir, I'm not aware of that.

Q. Did you attend that deposition? I agsume not.

A. Not to my knowledge.

Q.  Would you have any reason to disagree with the
following testimony --

MR. HUNT: Cbjection.
BY MR. COCHRAN:

Q. -- by Charlotte Walter?
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MR. HUNT: Hearsay. I don't
think he should be allowed to read into the testimony
hearsay, clear hearsay, and just ask the witness if he
has any reason to disagree with it or whatever.

MR. COCHRAN: Well, T mean, I think
we have depositions of witnesses that are relevant --

MR. HUNT: It’'s an out of court
statement being offered to prove the truth of the
matters asserted.

MR. COCHRAN: Tt's under oath in --

MR. HUNT: It's an out of court
statement being offered to prove the truth of the
matters asserted.

THE EXAMINER: Okay. Here's the
ruling. It does seem to be hearsay unless you’ve got a
way of authenticating it here.

MR. COCHRAN: Well, I assume I can
still cross-examine him on the testimony. Even if it's
hearsay, I can cross-examine him.

THE EXAMINER: No. I mean, you’re
going to have to authenticate it. How can he --

MR. COCHRAN: How do you
authenticate it? It's a deposition under oath of one
of the employees of the company. Depositions are

admissible under the Ohio Rules of Evidence.
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MR. HUNT: I don’'t believe so,
your Honor.

MR. COCHRAN: Besides which, the
Rules of Evidence don’t apply to this proceeding. It
just seems only fair if I have -- I have the whole
transcript here. It seems only fair rather than not
having the testimony to having it. I mean, what's
there to be afraid of? 1It’s a better hearing to have
the testimony of this person than not have it if it's
unreliable or doesn’'t make sense, whatever, but to
exclude it doesn't seem to be fair or be productive
towards having the most informed hearing.

It's here, properly transcribed, it’'s
under cath, and the Rules of Evidence, you know, of
course, don’t apply to this hearing anyway.

On hearsay, we've had other hearsay
admitted today. Technically, some hearsay and some
that borders. I mean, I just feel like it would be a
shame if we have some testimony to add to the picture,
and it's not that long, it‘s fairly brief, to have it
in evidence. If it’s unreliable, of course, you can
choose to give it very little weight, or ignore it, or
whatever. TIt's pretty straightforward, there’s nothing
too complicated being questioned about this exhibit --

the witness being questioned about this exhibit.
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THE EXAMINER: Well, my ruling
stands. I think it’s hearsay. I don‘t think you've
done much to authenticate it. I don’t know how you
have knowledge about what you're about to ask him,

Well, you know, if you're going to admit
that into evidence, you want to sponsor that as an
exhibit. Tt doesn’t seem -- Going to have to let the
ruling stand; it is hearsay.

MR. COCHRAN: Well, can I at least
be permitted to use it for cross-examination without
admitting it as an exhibit?

THE EXAMINER: You can ask him if he
has knowledge of that on cross-examination, but I don't
see how -- 1if he's never seen it before, I don’'t know
how he can authenticate anything. I mean, he can
testify as to what went on.

Were you a party to that, sir, what he’s
talking about?

THE WITNESS: No.

MR. COCHRAN: He was the attorney
for them in this case.

THE WITNESS: I was not present at
the deposition, I was not noticed on the deposition,
and I don’t know what was said in the deposition.

BY MR. COCHRAN:
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Q. Well, it’'s the case in which you represented
your client.

A, Sir, you were not present at depositions that
were taken in the case, too. I assume that was for
good and sufficient reasons. I wasn't present because
I didn’t know the deposition was taken. I had no
opportunity to be present.

Q. Well, I'm not saying you were, I'm saying this
is a case in which you were counsel of record for a
party.

A. Well, you want to make a legal arqument, try a
third time, give it a shot, not to me.

Q. Okay. Who is Patrick Greene?

A, Again, to my knowledge, Mr, Greene rums the
operation over at 750 Huron Road where they keystroke
in data that’'s used to compile the White Pages
database. To my knowledge, he is a management employee
of Ameritech Network Services, which is a division of
Ameritech Services, Incorporated. I had one
conversation with the man consisting of about 10 words.
That's all I know about Mr. Greene.

Q. Do you have any reason to explain why
Charlotte Walter would testify that he’'s the manager of
operations for Chic Bell?

A, Sir, I know nothing about what Miss Walter
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said or why she would have said it. I can’'t get inside
her head.

Q. You've already testified you weren't even
aware of this fax until much later.

A. I saw the fax after. I can’'t remember how far
after. Where I remember it from is Mr. Vary waving it
around in the courtroom where you were present trying
to convince Judge Brooks -- or, Judge Wells that this
wag a basis for him to cross-examine Mr. Tartt about
his advice to his clients. That’s what I recall, sir.

Q. Would Charlotte Walter have knowledge of when
the cut-off date for deletiong -- the last possible
date for deletions from the White Pages would be?

A. Sir, since I've told you that I recognize the
name but don't know why, I can’t tell you whether she’d
have that knowledge or not. If you tell me to assume
she worked for Ameritech Publishing, then there’d be
some chance of that,

Q. Do you know what Ameritech Advertising
Services is?

A, That is the registered trade name for
Ameritech Publishing, Incorporated registered with the
Secretary of the State of Ohio.

Q. And do you know that Charlotte is the director

of operations for Ameritech Advertising Services?
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A. I do not know that, sir.
Q. Wouldn’t she have much knowledge about that
cut-off date?
MR, HUNT: Objection; asked and

answered and speculative.

THE WITNESS: I don't know.

MR. COCHRAN: Pardon me?

MR. HUNT: He's testified --
THE EXAMINER: That’s sustained.

BY MR. COCHRAN:

Q. Do you have any reason to know why she would
testify that the cut-off date was in late July, the
last possible date, and that the memo she sent was in
plenty of time to withdraw that ad?

A. Yes.

MR. HUNT: Your Honor, I object.
I object. T believe you've ruled and Mr. Cochran is
continuing to read from the deposition.

THE EXAMINER: Let’s let him answer.
What was your angwer?

THE WITNESS: Yeah, I would. Based
on the information given to me, that would be
incorrect. I would have no other way of answering
based on what I was told by Mr. Tartt, who's my

counterpart, that would be incorrect. This is a book
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that is distributed on the street in August. I can’t
imagine how a book that’s actually distributed on the
street in August could possibly be having things
ingerted late in July.

The close date for the Cleveland book,
for example, is December and the book is distributed
late in April. It doesn’t sound reagocnable to me, and
that’s all I can tell you.

BY MR. COCHRAN:

Q. Is July 5th too late?

A. No, sir, I know as a matter of fact it‘s not.

Q. Well, isn’'t that the date the memos were sent
by Tyrone Tartt to Charlotte Walter, Charlotte Walter
on to Patrick Greene?

A. That's the date on the document you showed me,
sir.

Q. And those memos instructed Ohic Bell to remove
all listings ordered by Bob Zames.

MR. HUNT: Objection. The memos
speak for themselves. This is a document that is not
even admitted into evidence at this point in time. It
has been marked,

MR. COCHRAN: None of the documents
have been submitted into evidence yet. I presume we’ll

do that at the end of the hearing.
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MR. HUNT; Well --
MR. COCHRAN: It’s an exhibit --
I've got to ask him about an exhibit.
BY MR. COCHRAN:

Q. You're telling me that July 5th was not too
late?

A, My understanding was that July 5th was not too
late to remove a listing from the Lake County White
Pages; that is my understanding.

Q. And in spite of this memo from the chief
counsel of Ameritech Publishing to the director of
operations, Ameritech Publishing, and then a subsequent
memo on to Patrick Greene, the White Pages listing
ordered by Zames still was not deleted. Do you know
why not?

A, I believe it was because my client followed my
advice and removed the 4333 listing and the listing
that ig associated Mr. Zames with RE/MAX. That is my
belief, my client followed my advice.

Ohio Bell is not Mr. Tartt’s client. I would
hope that, however, advice that was conveyed from
Mr. Tartt to them, directly or indirectly, through
Mr. Greene or otherwise, that it would not have been
followed., Mr. Greene is supposed to take instructions

from Ohio Bell, not from Ameritech Publishing.
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Q. Let’s talk about Ameritech Publishing for a
second.

Ohio Bell doesn’t print or publish the White
Pages itself, does it?

A, Ohio Bell publishes the White Pages. They are
physically printed by the Donnelly Company through an
arrangement between the Donnelly Company and Ameritech
Publishing.

Q. Ameritech Publishing actually works with the
Donnelly Company to get it published at the same time
they’'re doing the Yellow Pages; isn’t that true?

A. T believe that's true, sir. Yes, gir,
absolutely.

Q. Ameritech Publishing does that for Ohio Bell?

A, Yes, sir.

Q. Ohio Bell doesn’t do it itself, for whatever
reason?

4, That's correct.

Q. Ohio Bell directs Ameritech Publishing to
handle that job, correct?

A. The printing part, yes,

Q. Yes. And the printing does include the
information that's to be printed, i.e., namely the
names and phone numbers, correct? That’s the job -- I

gather you're saying that’'s the job of Ameritech
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Publishing not Ohio Bell?

A. They take the information from the business
office, it’s turned into a database, that database goes
on a tape, and that drives what appears in the book.

Q. And Ameritech Publishing is the division that
puts together that database?

A. No, sir.

Q. Who does?

A. My understanding is just as I said, that the
business office employees of Ameritech Ohic or Ohio
Bell gather information, that that information is
compiled in a database at that period of time by
employees of Ameritech Network Services, a division of
Ameritech Services, Incorporated, they pass that on in
a tape to Ameritech Publishing, Ameritech Publishing
takes that tape and other tapes that they have prepared
of Yellow Pages information, that is sent to the
Donnelly Company in the area of Chicago, and they
physically print the book. That is my understanding of
how it works,

Q. Well, why would the general counsel of
Ameritech Publishing, the chief trial counsel for
Ameritech Publishing, be issuing an order by memo to
make changes in that database if that is not the job of

Ameritech Publishing?

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

MC GINNIS & ASSOCIATES, INC. e
COLUMBUS, OHIO (614) 431-1344

A. Sir, you would have to ask him. That is not
his authority to do. Those are not his clients. He
isn’t supposed to do that. You would have to ask
Mr. Tartt.

Q. Is it fair to say that that is a mistake?

A, I would think it would be a mistake. It's not
his client; it’s my client.

Q. And you're saying that Ameritech Publishing
has no ability or power or authority to make any
changes in the database that comprises the White Pages?

A, No, sir. I'm saying they have no authority to
do that. Whether it’'s physically possible for them to
take that tape, put it on one of their machines and
make changes, I couldn’t say. They're not supposed to
do that. That is a regulated activity. We try to keep
as much as possible those two sides of the business
separate because there are accounting and regulatory
issues associated with it.

Q. Why doesn’t Ohio Bell deal directly with
Donnelly? What's the purpose of having Ameritech
Publishing there on the White Pages?

A. Because you can get a much better printing
rate if you're asking people to print every phone book
in a five-state region than if you're having Ohio Bell

come and ask them to print separate White Pages, plus
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our customers want them co-bound in smaller communities
where you can have them both bound in the same book.
So there was a publishing services contract entered
into in 1983 in contemplation of the break-up of the
Bell system and the removal of Yellow Pages from the
Ohio Bell entity that covers issues like that and
covers payments back from Ameritech Publishing to Ohio
Bell to compensate them for the Yellow Pages business
going to API.

Q. Is there anyone else that performs this
function for Ohio Bell other than Ameritech Publishing?

A, Which function, sir?

Q. The function of getting the White Pages
printed.

A. Well, I've told you that Donnelly Company
actually physically does the printing.

0. I see.

But that’s handled -- Ameritech Publishing

achieves that with Donnelly?

A. They have the contract with Donnelly, yes.

Q. I see,

A. I think they hire companies to distribute the
books, but at far as I know that’s all the players.

Q. Do you have any explanation of why it is that

these memos were floating around on July 5th ordering
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that all listings placed by Zames be removed and yet

you had no knowledge of it at that time?

A, Yes, sir, I do, because I wasn’t told.

Q. One hand didn’t know what the other was doing?

A,  BAbsolutely. Of course, it would have been
nicer if the people at Jones-Day had seen fit to get
the order signed by Mrs. Zames into my hands,

Q. Uh-huh.

Do you know Tyrone Tartt?

A.  Absolutely.

Q. Do you speak with him on a reqular basig?

A, Maybe twice a month. There are lawsuits filed
that name my client as a defendant, even though it’'s a
Yellow Pages case and vice versa, so we do communicate
about those things.

Plus, I handled all the Yellow Pages
litigation up to 1984, about 400 directory cases,
that’s why I have saome knowledge of how the thing
works, and he occasionally questions me about the law
in the area since I established some of it.

Q. Back on July 5, 1995, weren’'t you aware that
Jones-Day had been communicating with Tyrone Tartt and
discussing this for a considerable period of time?

A. I know that they had been discussing the

Yellow Pages listings with him, ves.
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Q. I see.

Well, did you know that they had faxed this
order to Tyrone Tartt on June 307

A, No, I did not.

Q. So that happened completely without your
knowledge?

A, I didn’t know they’d faxed it until afterwards
when he gent me a copy ultimately of what he’d been
gsent, and I remember calling him up and saying, "This
is a different order than the one I got; why?"

Q. Just so I make absolutely sure I have this
straight, July 5th was not tooc late to delete all
orders for White Pages listings by Zames?

A. That's what I was told, that July 5th was not
too late.

Q. Didn't you testify a half-an-hour ago on
direct that July 3rd was too late?

A, No. I testified that I told Mr. Silverstein
on July 3rd at some time after 3:00 o’clock that I had
thought that June 30th was the deadline and I didn’t

know if anything could be done but that I would do my

best.

Q. But now you know July 5th wag, in fact, not
too late?

A. Yes.
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Okay.

A, But I didn’t know it at the time.

Q. In fact, it could have been changed even later
than July, couldn’t it?

A, T don't know. That’s possible. But I know
July 5th was not too late.

Q. Now, when you received the order, did you read
it?

A. Yes, I did.

Q. Do you recall the paragraph that required that
listings ordered by Bob Zames be rescinded? Do you
recall such a paragraph?

A. No, in fact, I don't. I recall a paragraph
ordering him to rescind. I did not read the order as
requiring my client to do anything. That was my
understanding of that.

Q. Do you recall this language in the order --
I'm sorry.

A. I'm done. I'm sorry, sir.

Q. Do you recall this language in the order:
"REobert Zames" -- This is Paragraph A if you want to --
Do you have it there?

A. Yes, I do. Go ahead.

Q. In Paragraph A, "Robert Zames and Elizabeth

Zameg, and any persons in active concert or
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participation with them, shall immediately rescind all
orders that either of them placed with Ameritech, Inc.,
Ameritech Publishing, Inc., Ameritech Advertising
Services, or any Ameritech affiliate for publication of
White Pages listings to appear in Ameritech’s 1995 or
subsequent directories, including but not limited to
the directory for Lake County, Ohio, which listings
refer in any way to RE/MAX or any of its federally-
registered trademarks or its trade registered -- state-
registered trademarks."

Do you recall that provision in the order?

A, Well, I've got it in front of me.

Q. Do you recall reading it?

A, Yes, T read the entire order, sir, several
timesg, many times.

Q. Mr. Linton, doesn’t that mean that any order
that had been placed by Bob Zames should have been
rescinded?

A. No, sir.

Q. And why not?

A, Because it says he shall rescind the order.

Q. Well, what about the -- Shall we go on to the
next sentence?

"Service of a copy of this order by any party

to this lawsuit shall be sufficient evidence or notice
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of the rescission and shall operate as an order to
Ameritech to rescind, even in the absence of a
directive from the defendants."

Now, those two sentences together -- I mean,

Mr. Linton, isn’t it clear that upon receipt of this
order all listings that had been placed by Zames should
have been revoked?

A. No, sir. 1In fact, the United States District
Court has held in a case, in which your client is a
party, where you did not appeal the final crder, that
that language operated in no ways to require Ameritech
to do anything and, in fact, specifically that that
language did not require Ameritech to do anything, and
my understanding is that that is res judicata and you
may not relitigate that issue in this forum --

Q. I understand.

A. -- as a matter of federal and state law.
That's my understanding, sir.

Q. We're not saying here, and I'm not saying in
my question, that this was a court order in which
Ameritech wag a party and they were bound by the order.

Did you, yourself, not admit that this
language was sufficient consent and contractual
agreement to remove those listings?

A. No, sir, because Betty Zames’' name wasn’'t on
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it and I was asked --

0. Talking as to Robert Zames.

A. I was concerned -- First of all, sir,
remember, I don’t know what orders had been placed. I
had no knowledge of what orders had been placed. As
you, yourself, pointed out, I'm not on the operations
gide of the business. I'm the lawyer.

I get this order, I called up my client and I
said, "4333 is out. Any listing that associates his
name with RE/MAX is out." She called me back and
specifically asked me about Mrs. Zames' listings with
the knowledge that I thought I understood correctly
from the lawyers for RE/MAX that Mrs. Zames had a
relationship with a Youngstown franchisor called RE/MAX
Masters. I didn‘t feel like on the basis of an order
that specifically, specifically did not apply to her,
that I could advise my client to take her listings out.
I was concerned about my client being sued by the
Zameses for taking their listings out. You were
contesting this case. She hadn’'t signed the order. I
asked Mr. Silverstein, "Why hasn’t she signed?" He
said, "They claim they don’'t know where she is."

The implication --

MR. COCHRAN: With all due respect,

T don't know, we have that kind of hearsay and we have
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a sworn deposition --
THE WITNESS: Sir, I'm not saying
it’'s true, not for the truth of the matters asserted.
MR. COCHRAN: All T want to be is
treated fair. I've got a sworn deposition here,
there’'s a hearsay objecticon and not being admitted; yet
there's hearsay flying all over the room, some objected
to, some of 1t not.
THE WITNESS: I'm just trying to

answer your question, sir.

MR. COCHRAN: Well, let me get --

THE WITNESS: I'll try to limit my
comments.

MR. COCERAN: Let's forget that for

the moment and I'll quit complaining and go on with
this guestion.
BY MR. COCHRAN:

Q. This listing right here, RE/MAX Masters Real
Estate Appraisals, isn’t it true that order was

placed -- the order for that listing was placed by Bob

Zames?
A. From the documents I've seen, apparently so.
Q Not much doubt of that, 1s there?
A. No.
Q Isn’'t it also true that this listing -- Does
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thig listing refer in any way to RE/MAX?

A. Yes, it does.

Q. Dcesn’t the order require that any listing,
one, ordered by Bob Zames, and, two, referring in any
way to RE/MAX, be rescinded?

A, No, sir, he’s to do it as the federal court
has held. It didn't require us to do anything.

Q. I'm not asking whether it required you to do
it. Didn’'t Paragraph A require Zames to rescind --

A. Yes.

Q. We'll talk about Bob Zames --

A. Yes, sir, it did.

Q. Those were the two conditions, right; one,
that it have been ordered by Zames, and, two, that it
refer in any way to RE/MAX?

A. Yes, sir.

Q.  Those are the only two conditionsg that
describe the listings to be rescinded by Zames,
correct?

A, Yeg, sir.

Q. Isn’t it also true, as you testified, that the
language in this order, though it’s not a court order
as to Ameritech, is gufficient contractual consent and
a sufficient reqguest to rescind any order defined there

in one and two? Isn’t it? Let's forget for the

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER

*



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

MC GINNIS & ASSOCIATES, INC, 148
COLUMBUS, OHIO (614) 431-1344
moment, and I will admit to you -- T mean, the court’s
order is fairly clear, this is not a court order
directed to Ameritech because you weren’'t a party,
et cetera, et cetera.

But haven't you admitted, and isn’t it true,
that the language 1s sufficient contractual consent of
Zames to do that which is required in Paragraph A; that
is, rescind all listings that, A, were placed by Bob
Zames, and, B, referred in any way to RE/MAX?

A. Am T to answer your last question, sir, or the
two previous?

Q. TI'm sorry. The last question.

A. The last one.

Contractual congent as between each party,
sir?

Q. As between Zames and Ohio Bell.

A. I feel if Mr. Zames had sued ug for removing
that listing we would have had a good defense.

Q. Didn’'t you testify today that that was
sufficient contractual consent, 45 minutes ago?

A. I said I thought it was sufficient for us to
arqgue that we had complied with the tariff requirement
as for transferring 4333 from Mr. Zames to RE/MAX. Our
tariff requires that we cannot transfer a phone number

from one customer to another without the congent of the
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existing customer. That's what I testified, sir,
because that’s my understanding of the law.

Q. I thought you said that was sufficient consent
by Bob Zames?

A. It is to transfer 639-4333 from one customer,
Mr. Zames to another customer, the tariff absolutely --

Q. The language we’re talking about is in
Paragraph A, not C, that you’'re talking about.
Paragraph A of --

A, I'm not talking about Paragraph C, sir, I'm
talking about our tariff. Our tariff says that we
cannot comply with thig order and transfer a phone
number. That was what I was asked about. That's what
I testified about. My testimony was about that phone
number.

Now, you've asked me a separate question that
I've already answered. I believe that if Mr. Zames had
sued -- if we had removed that last listing, the
Appraisals listing, and Mr. Zames had sued us, I
believe I could have defended that case before the
Commisgion on the grounds that his signing of this
order constitutes consent to remove that listing.

Q. All right. Let's try to get this out of the
way.

If Mr. Zames wanted to do that which was
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required by Paragraph A, i.e., rescind all listings
ordered by him that refer to RE/MAX, is that language
in the second sentence of Paragraph A sufficient
consent from him to do that; "yes" or "no"?

A If he had wanted to remove that --

Q Yes.

A. -- would this have been sufficient consent?

Q Yes.

A Sure.
MR. HUNT: The second sentence?
THE WITNESS: Yes.

BY MR. COCHRAN:

Q. That’s all I want to know. That was
sufficient consent from him to remove that listing?

A. Yeah. Sure.

Q. In fact, didn’t the judge rule that -- In the
exhibit, doesn’'t the judge make the statement that
service of the court order will operate as an order to
Ameritech to rescind serves as a contractual directive
to Ameritech not a court directive? Isn’t that what
the court ruled, or wasn’t that your understanding?

A, My understanding was the court ruled that that
order had no compulsive effect on Ameritech.

Q. That's a different isgue,

On the issue of whether the gecond sentence of
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Paragraph A is sufficient contractual consent of Zames,
did not the court -- was it not your understanding
that, in fact, the court agreed with what I thought
your earlier testimony was, that service of that order
with that language was sufficient consent to revoke all
listings that met one and two?

A. No, that’s not my understanding. My
understanding is the court ruled that the order had no
compulsive effect, didn’t give rise to any duty on
behalf of Ameritech to do anything. She is saying, in
my opinion, that -- If you’'re -- you're asking for a
legal opinion, am I supposed to answer that? I'm
willing. I'm willing. We're always free with our
legal advice.

THE EXAMINER: Answer the question.

THE WITNESS: My understanding is
the court was ruling that that would be sufficient as a
contractual matter but wouldn’t be sufficient to have
any compulsive effect, and the court didn’t have any
record from which to determine such things, and those
issues weren't before the court.

Remember what the context was. Mr. Vary
was asking Mr. Zames and my client and Ameritech
Publishing be held in contempt because those listings

appeared, and the issue was whether or not that order
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had any compulsive effect.

BY MR. COCHRAN:

Q. Didn't you assert in that litigation that the
second sentence of Paragraph A was contractual consent
by Zames and not a compulsory order? Isn’'t that why
the judge ruled that way? That was your position that
prevailed, was it not?

A. My position was and is that that language, if
conveyed to us in a timely fashion, is sufficient
consent to comply with the requirement of the Ohio
requlatory law.

Q. Well, that being the case, if the second
sentence was sufficient consent to do what the first
sentence said, then why wasn’t that second listing
deleted?

A, As you know, because it was in the briefs in
the case, I don’t know why the listings came out
exactly the way they did. I’ve given you an answer as
to why I think the two things were eliminated, but I
don’t know why they came out -- In fact, they don't
look like that. RE/MAX has the slash in it and no one
can quite figure cut exactly why these listings in
every physical respect came out the way they did.

I know what I told Carol Dove. What happened

after that, since I git in my office, T don’t know,
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The book came out and everybody screams at us.

Q. Would you agree -- let’s see if we can agree
on this much -- that thig listing is within those
defined in the court order that should be rescinded,
i.e., that wag placed by Zames and refers to RE/MAX?

MR. HUNT: Objection; asked and
answered. You know, we’ve done this before.

MR. COCHRAN: But he seems to
change.

THE EXAMINER: Okay. 1I'll let him
answer one more time.

THE WITNESS: Okay. My
understanding, I think I said this before, is that I
think that that language required Mr. Zames to cancel
that listing, that being 639-4334. T think the
language required him to do that.

BY MR. COCHRAN:

Q. I'm talking about the whele listing, the
language --

A. Oh, yeah, right.

Q. -- talk about the same thing.

A. Yes, sir, absolutely. That's my
understanding.

Q. And you're really not sure as you sit here

today, in view of that fact, and in view of the consent
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language in the second sentence, why that wasn’'t

totally deleted?

A.

I'11 answer that again, sir. To my knowledge,

what was deleted was deleted because of what I said to

my client.

Q.
A.
Q.
A.

I'm talking about that listing --
S8ir --
-- only that listing.

-- I don't know why that listing is there. I

don’t know why.

Q.
A.

That’s all I want to know about that.

All right, sir. I thought you asked me about

deletions.

Q.

Apparently, Mr. Zames was requesting as of

June 30 a new listing, by looking at these exhibits,

correct?

A,

Q
A.
Q

Yes, sir.

And, apparently, he was too late.
I would assume that that’s so.
Yeah.

In view of all these faxes and dozen phone

calls and so forth, why was he never told that?

A.

I have no idea, sir. I don’t work for

Ameritech Publishing.

Q.

Is there any justification -- You're the only
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witnegg here today for the Respondent. Is there any
justification that you know of for the failure of Bob
Zames to be informed of what you say is the truth
today, i.e., that all those requests were too late? Do
you know cf any justification?

A. You're asgking me to make a statement on behalf
of Ameritech Publishing of why they ignored his
communications?

Q. I'm asking you if you know of any reason that
jugtifies it.

A. First of all, sir, I didn‘t even know that
this had happened. I already told you I'm embarrasgsed
to hear that any Ameritech employee would treat a
customer that way. I don’t know why Ameritech
Publishing didn’'t react.

Q. Why do you consider it embarrassing?

A. Because all of the Ameritech industries strive
for a high level of customer satisfaction and service.
That’s the only way to survive in an environment. It
doesn’'t help our business at all to ignore our
customers’ communications. It makes them angry. It
accomplishes nothing. 2And I'm a stockholder. I
wouldn’t want to think the company I own works that
way.

Q. Now, in your direct testimony, I think you
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said -- correct me if I'm wrong -- that in the week
prior to June 30 that you'd been talking all week off
and on to the Jones-Day attorneys concerning the
intended injunction.

A, I had received a couple of phone calls from
Mr. Silverstein, yes, telling me basically, you know,
stand by. Where are you going to be? Are you going to
be in your office? We’re going to do something,

Q.  When this order came down on June 30, it
wasn’'t news to you, you were expecting something to
come about that same --

L. It was news to me, sir. I didn’t hear until
July the 3rd.

Q. Well, didn’t they tell you in the week prior
to June 30 that they believed they were going toc be
getting you an injunction on or before June 307?

A. Nog, sir, they didn’'t. I didn’t know about the
June 30th date at that point.

Q. Did they tell you they were going to be
obtaining an injunction?

A. They told me that they thought they were going
to get a court order, yes.

Q. Did they tell you they were going to get it
real soon?

A. That was my impression.
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Q. So when it came on June 30th or July 3rd, it
wasn’'t a complete shock to you?

A, Not at all.

Q. Mr. Linton, you were counsel for Ohioc Bell in
the injunction litigation.

a. Yes, sir, I was.

Q. Did you not file a brief entitled "Memorandum
of the Ohio Bell Telephone Company in Opposition to
Motion of Plaintiff for Order to Show Cause"?

A. Yes, I sure did; more than one.

Q. Yeg., Well, only one with this title.

MR. COCHRAN: Why don’'t we mark
this. 107

THE EXAMINER: Yes,

Thereupon, Complainants’ Exhibit

No. 10 was marked for purposes of

identification.

BY MR. COCHRAN:

Q. Now, as a background question, as I understand
it, your position is that Ohio Bell was not subject to
the court order.

A, That's right.

Q. Okay. Is it fair to say they did not comply
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with the order if they weren’t subject to it?
MR. HUNT: I'm going to object.
I really don't think it's relevant, the point of what
his opinion is, as to whether Ohio Bell complied with
the order. We’ve had lengthy discussion and
cross-examination on what it meant, whether it applied
to this listing or that listing; and, you know, the
legal analysis has been provided by the federal judge
as to what she meant. To say you complied with the
crder or didn’t comply with the order really doesn't
have any relevance to this proceeding at all.
THE EXAMINER: I disagree, 1I'll
overrule your objection. His answer can stand.
BY MR. COCHRAN:
Q. Mr. Linton --
A. T don't understand.
Q. -- let me agk you another. Let me clear it
up.
Did Ohio Bell comply with the court order in
your understanding?
A. Well, the order wasn't directed to us, so we
couldn’t have -- we didn’'t comply or not comply.
Q. Okay. Did you state in your brief,
Exhibit 10, on Page 6, "Ohio Bell complied with that

order," or, more fully, the order of June -- Let me
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read the whole sentence.

"Even given that presumption, Ohio Bell should
not be held to have acted in concert with the
defendants in their discbedience. Ohio Bell has only
been served with one order and only had knowledge of
that one order prior to October 6, 1995: The order of
June 30, 1996, applicable by its terms only to Robert
Zames. Ohio Bell complied with that order."

Are those your words?

A. Abgolutely, Mr. Cochran.

What’s the question?

Q. That’s not true, is it? They didn't comply
with the order.

A. No, I think we complied with the order.

Q. Why did you -- What did you do to comply with
the order?

A. We removed the listing that related Mr. Zames’
name to the RE/MAX trademark and we removed the listing
4333, I don't accept the thesis that that listing
violates the order. You asked me to agree if that
order was sufficient consent by Mr. Zames to remove the
listing, which is a totally separate question. I don’t
think Mr. Zames violated the court order.

Q. You don’'t think having this listing in that

directory was a vioclation cof the order?
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A. I don't think so. That doesn’t do you a lot
of good; I'm not the federal judge.

Q. Why is it not a -- Why does the presence of
thig listing not violate Paragraph A?

A. Because if T was Mr. Zames’' lawyer I would
argue that that does not associate him improperly with
the RE/MAX name, that that phone number is associated
with a RE/MAX Masters Real Estate listing, which I
understood was a relationship between Mrs. Zames and
RE/MAX Masters, and she ought to be allowed to
advertisge ag a RE/MAX Masters subagent. I don’t think
she would be violating the Lanham Act to do so. I
would not have agreed that that order should be --
listing should be removed.

Q. This order was placed by Bob Zames --

A, Well, he agreed.

Q. -- not Betty Zames. Wasn't it placed by Bob

A. Yes, sir.
Q Doesn't the order refer to RE/MAX?
A, Bob Zames placed the other order, too.
Q Let’s talk about one thing at a time.
That was placed by Bob Zames; we agree with
that. That refers to RE/MAX; we agree with that.

A. Uh-huh.
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0. Don't we also agree, therefore, that putting
that listing in there violated Paragraph A -- the
presence of that listing was a violation of
Paragraph A? Maybe it was an accident, a mistake,
maybe Zames made a mistake, maybe you made a mistake, I
don’t know, but can’'t we at least agree that that was a
violation of Paragraph A which says that you have to
remove all listings placed by him, period?

A, Okay. So what?

Q. How is it that you can say then that Ohio Bell
complied with the order when they didn’t remove that
listing?

A. Because we did everything the order required
us to do.

Q. Okay.

A. The order -- Paragraph A...

MR. COCHRAN: Exhibit 11.

MR. HUNT: I'm sorry, I didn't
hear what that was. That was No. 107

MR. COCHRAN: 11. You want to look
at it?

MR. HUNT: Sure.

Thereupon, Complainants’ Exhibit

No. 11 was marked for purposes
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of identification.
BY MR. COCHRAN:
Q. Handing you what’'s been marked as

Complainants’ Exhibit 11. Can you tell me what that

ig?
A. It’s a memorandum I filed in federal court.
Q. In the injunction case?
A. In that case, yes.
Q. Did you state on Page 4 of that memorandum on

behalf of your ¢lient, "On July 3, 1995, Ohioc Bell
received a copy of the June 30, 1995 Order requiring
that Robert Zames cancel all White Pages listings that
he had ’'placed’ and which referred in any way to
RE/MAX"?

Are those your words?

A. Yeah.

Q. Further on on that page -- Didn’t you indicate
in this brief, the second paragraph, that Ohio Bell was
unable to locate who had placed the Zames order which
you described as the May 24th order?

A. We can’'t find a record that names the -- that
identifies the individual who placed the order; we can
only assume.

Q. Well, when records were subpoenaed of Ohio
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Bell, didn’t they produce that fax? That'’s where I got
that.

A, May 24th, sir?

Q. No, the fax of May 15th. That record was
produced by Chio Bell.

A. We have a May 24th. His fax was to Ameritech
Publishing. If you want me to speculate ag to what
happened between the 15th and the 24th, I can do that.

0. My question is this: Did not your client Ohio
Bell produce that document? When subpoenaed from its
own records for all records of listings produced by
Zameg, didn’t Ohio Bell produce the May 15 fax? They
had it in their own records?

A. We received that from Ameritech Publishing.

Q Well, whoever you received it from.

A, Yeah, we had it, absolutely.

0 You had it. It was in Ohio Bell’s records?

A Correct.

Q. Yet you're stating here in this brief you
don't have any record of who placed that order.

A, We have an order of May the 24th.

Q. Where is an order of May 24th? I haven't seen
an order of May the 24th.

A. 8Sir, I haven't seen the Grand Canyon.

Q. Is there an order of May 24th?
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A, We have a record, a customer service record,
which was produced in discovery in the federal court
case to RE/MAX at least twice. That was an exhibit at
the deposition of our people that took place in
October. That indicates on that date we worked an
order that changed Mr. Zames’ listings and it looks a
lot like the stuff that’s up on the board on the left,
the four listings.

{Pause.)

Q. I just had a little off the record
conversation with your counsel.

Is it fair to say that when you say the May
24th order, you are referring to the telephone company
order that resulted from the May 15th fax?

4, As T said, I think that’s -- I was willing to
speculate. I think that's what happened, that there
was a delay between Troy and getting that order to us,
and we assign it a date when we receive it.

0. But yet you had the fax to identify who
requested the listing; came out of your records?

A. I received that fax and didn’t associate the
two in my own mind and that was -- as I made it, was an
honest statement. I didn't know the individual. I
didn’t think it mattered all that much. I mean, it

came from somewhere -- someone at Zames Realty.
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Q. Is it fair to say now that that paragraph on
Page 4 of Complainants’ 11, for whatever reason, you
would agree is no -- it’'s not true, there is a record
of that order?
A. The records that we have that --
MR. HUNT: Your Honor, I'm going
to object. What possible relevance could it be as to

what Mr. Linton said in a pleading in the federal court

case?

THE EXAMINER: You want to respond
to that?

MR. HUNT: And that it was
wrong?

MR. COCHRAN: Well, this pleading

is an admission of a party under the law of Ohio,
therefore, Ohio Bell -- And it’s also a statement to
the court by an attorney for the company, as an officer
of the court, stating that there is no record of the
May 15th -- what they call the May 24th order to show
who 1t was that ordered that, therefore, we couldn’'t
revoke it because we didn’t know that Bob Zames placed
it,

THE WITNESS: No.

MR. COCHRAN: They're stating that

in here when, obviously, in the records that is clearly
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not the case, that’s my point, and we're talking --
This is a question of gross negligence; is there gross
negligence or not? Not only did they not revoke the
listing, and all -- everything happened that happened
in spite of the court order, but when we were all in
court later about it, Ohio Bell goes so far as to say
we don't know who placed that listing; how are we
supposed to know it was Bob Zames?

THE WITNESS: Can I answer the
question?

THE EXAMINER: Let's see if we can
get an answer here.

THE WITNESS: You're asking me
about an order to place listings, not an order to
remove listings. We have never located a company --
Ohio Bell record that shows the name of the individual
who placed an order for those listings. That has
nothing to do with who would have contacted us about
eliminating listings.

BY MR. COCHRAN:
Q. I understand that.
I'm saying, you do have a record; you have the
May 15th fax.
A. That's an Ameritech Publishing document that I

didn't associate with --
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Q. You got it at your company, sir.
L. No, sir, absclutely incorrect.
Q. I can tell you, though, it was subpoenaed from

your company.

A, That's terrific, sir. It's an Ameritech
Publishing record that we got months later. By the
time we're being deposed in October and producing
documents in October, you better believe I've got a lot
more than T had in June and July, because by then
people are asking us for $35,000.

Q.  These pleadings were written on the 20th of
October,

A. That's right,.

Q. And that document was actually produced prior
to that.

A. That’s right. And we still --

Q. I'm sorry.

Okay. This pleading is dated October 20th, so
the service is October 20th, 1995. You're saying
there's no record of who ordered that listing, so how
could we pull it, how do we know it’s ordered by Bob
Zames yet? There's already been a document produced --

4. We didn’t make that argument that you just
made, sir. That fact wasn't stated for that purpose.

The fact was accurate at the time that I said it. It
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is accurate as I sit here today. We do not have a
record indicating the identity of the individual who
placed the sgervice order that caused those listings to
appear as they do. I‘ve said that several times today.
The order that you showed of May 15th deesn’t call for
those listings. It doesn’t call for those listings
exactly.

0. Well, very minor. I don’'t know if you wrote
the listings right, but the May 15th fax calls for this
ligting.

A, More or less.

Q Says May 15.

A. But not for those listings.

Q That's fine.

I'm gaying, you are representing the May 24th
order is the May 15th fax. Are you backing off that?
You suggested a minute ago that the May 24th order of
service referred to in this pleading must be the May
15th fax.

A. Most probably.

Q. And yet you're saying in this pleading after
you produced that fax, that after searching all the
records of Ohio Bell, you have no record of who ordered
that listing --

A. wWe don’'t.
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-- to show it was or was not Bob Zames?

A. There’s no Ohio Bell record that shows the
order. We have a CSR which should be associated with a
service order. We cannot find the service order. The
service order should say where we got it. It should
gay it came from API. It should say Mr. Zames called
or customer called. We don’'t have it. We can’'t find
it.

0. I see.

A. We have a CSR that refers to it as a 5-24
order. The CSE has been the document that we have
produced several times, early in October, bhefore T
wrote the brief, but we do not have that record; not
then, not now.

Q. I see.

You wouldn’'t consider the May 15th fax any
evidence of who placed the May 24th order?

A. Evidence, yes; an Ohio Bell record, no.

Q. This says, "Ohio Bell has continued to search

its records in an effort to determine what individual

placed the order." Doesn’t say limited to a particular
record. "Ohio Bell has not located such a record as of
this date."

MR. HUNT: Your Honor, I'm going

to object. T think this has gone on far too long.
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THE EXAMINER: I think we’ve
answered the question.
MR. COCHRAN: Ckay.
BY MR. COCHRAN:

Q. Mr. Linton, wouldn't you agree, to be fair
here, that the circumstances under which -- Strike
that.

There are deletions requested routinely from
the White Pages, are there not?

A. I believe that'’s true, yeah.

Q. I mean, there are mistakes that are sometimes
made --

A, Yes.

Q. -- both in putting names in and taking names
out,

A, That's correct.

Q. The normal procedure for that, T assume, is

somebody calling his account rep, somebody at Ohio Bell
you phone up, or you write a letter, correct?

A.  The procedure for what, sir?

Q. For a person requesting a deletion, or
requesting a new listing, either you phone up Ohio Bell
or you communicate with Ohio Bell in some fashion.

A. It’s typically done by telephone.

Q. Wouldn't you agree that the circumstances of
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this deletion are grossly different from the hundreds
or thousands of other examples of requested deletions?
A. Absolutely.
Q. Very unusual situation?
A. Very unusual.
Q. And this case -- First of all, the matter

involved a federal court order, did it not?

A. Yeg.
Q. Have you ever had any experience in your years
at Ohio Bell where there was -- where you had notice of

anything in a federal court order that might require a
deletion, or was this the first time?

A. No, it’s not the first time.

Q How many other times has it cccurred?

A That I know of, about eight other times.

Q. I'm sorry?

A That I know of, about eight other times.

0 Eight other times.

Do you have any information with you today

that would identify those eight times, or you just

recall it?

A. Jesus.
Q. How is it that you know there are exactly
eight?

A. T said about eight.

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER

*



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

172
MC GINNIS & ASSOCIATES, INC.
COLUMBUS, OHIO (614) 431-1344

Q. I'm sorry, about.

Now, those other cases, was the deletion made?

A. No, not in all the cases; some cases it was
too late.
Q. In all the cases where it was not too late,

were the deletions made?

A. I believe, ves,

Q. Have you ever had another case of a requested
deletion where the communication went directly to the
chief counsel of Bmeritech Publishing or the chief
trial counsel of Ameritech Publishing, Tyrone Tartt?

A. Not that I've worked on, no, because I only
deal with the White Pages. If it's Yellow Pages,
typically they're dealing with him about that, and he
refers them to me.

Q. Have you ever had the attorney for a party
give you notice of a requested deletion?

A. RAn attcrney for a party saying, "Take my

client’s listing out"?

Q. Yes.
A. No.
Q. How about an attorney for another party, as in

this case, advising you that a particular deletion
should be made; ever happen before?

A, Are we back to talking about the court orders
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1 in the federal court?

2 Q. No. Talking about has an attorney --

3 A. Yes.

4 Q. -- any attorney --

5 A. Yes.

6 0. -- ever called you --

7 A. Yes.

8 Q. -- and put you on notice --

9 A. Yes.

10 Q. -- that a certain deletion has to be made for
11 some legal reason?

12 A. Yes.

13 Q. Roughly how many cases has that occurred?

14 A. 0Oh, gee, that happens a lot.

15 Q. If there's time to make the deletion, do you
16 normally make the deletion?

17 A. No.

18 0 Why is that?

19 A. Becauge it would be illegal.
20 Q I see.
21 Because you don’t have the consent of the --
22 A. We require an order of the Public Utilities
23 Commission or congent of the customer.
24 Q. I see.
25 Well, in this case you had the consent of the
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customer, didn't you?

A. That’s how I took the order to have any
relevance at all was that at least Mr. Zames through
you had said he agreed to this mess.

MR. COCHRAN: Okay. That's all I
have.

I want to get you thesge exhibits. Would
you have those two, or do I have them? You handed them
back?

THE WITNESS: S8ir, I have your 2,

3, 5, 6 and 7.

THE EXAMINER: We've got three up
here, so I need eight more.

MR. COCHRAN: I have 10 and 11. I

think that’s all I have.

THE WITNESS: I also have Joint 1.

MR. COCHRAN: Let’s see what we
have up here.

THE WITNESS: And Respondent’s, I
think.

MR. COCHRAN: That ends with 7. 2,

3, 5,6, 7, 10, 11. We'll have to compare it, I guess.
THE EXAMINER: Thig all you have?
MR. COCHRAN: Yeah, that’s all the

exhibits I have here., Are there some still missing?
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THE EXAMINER: No, I meant

crosgs-examination.

MR. COCHRAN: Oh, vyes,

crosgg-examination. I'm sorry.

Honor.

excused,

THE EXAMINER: Anything on redirect?
MR, HUNT: No redirect, your
THE EXAMINER: Okay. You're

THE WITNESS: Thank you.

(Witness excused.)

MR. HUNT: Your Honor, I would

move my exhibitg, Respondent’s 1 through, I believe, 4,

and Joint 1,

the admission

exhibits into

MR. COCHRAN: I would likewise move
of the Complainants' exhibits.

THE EXAMINER: I'll admit all
evidence at this time.

Thereupon, Respondent’s Exhibit

Nos. 1 through 4 were received

into evidence.

Thereupon, Joint Exhibit No. 1

was received into evidence.
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Thereupon, Complainants’ Exhibit

Nos. 1 through 11 were received

into evidence.

THE EXAMINER: I'11l hold off
counting these for a moment and talk about our briefing
schedule.

MR, COCHRAN: Your Honor, are you
interested in any short final argument, or just want to
go right to briefs?

THE EXAMINER: Do you think it's
necessary?

MR. COCHRAN: I could dispense with

briefs and have final argument; I'll do either way.

THE EXAMINER: I want briefs.

MR. COCHRAN: Okay.

MR. HUNT: I would prefer to
do -- You know, I have less than five minutes of

comment to make. I would like to make that for the
record --
THE EXAMINER: Oh. Fine. Okay.
MR. HUNT: -- and then whatever
briefing schedule you prefer. My next two weeks

through roughly the middle of August are pretty tied
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up, but --
MR. COCHRAN:

five minutes of what?

MR. HUNT:

MR. COCHRAN:
five?

THE EXAMINER:
fine.

MR. COCHRAN:

THE EXAMINER:

MR. COCHRAN:
than that.

177
INC.

{614) 431-1344

I'm sorry, less than

Closing argument.

Could we each take

Oh, that will be

Want me to go first?

Yes.

Make it even less

I think the issue in the case is whether

there is adequate service.

The issue of whether there

is adequate service, according to the opinions of this

Commission, in turn depends upon whether there was

gross negligence.

It is true that the phone company

has a big job on its hands in putting out White Pages,

mistakes constantly made that are routine clerical

errorg of all sorts,

I'm sure.

I think that this case is one which 1is

set apart from that normal type of error for at least

three reasons that I can think of, which make it gross

negligence,

One, we have not just Mr. Zames calling
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up, making a phone call and rescind his order, we have
a United States District Court judge issuing an
injunction on the subject, putting -- that says Zames
is to remove any listings which, one, were placed by
him; and, two, referred in any way to RE/MAX; and then
goes on to say, "Service of this order is sufficient
consent to do that," and, in fact, I believe Ohio Bell
does not dispute that.

So you have the rescission taking place
by virtue of a court order. Even though Ohio Bell is
not a party and, indeed, as the court ruled, cannot be
held in contempt and so on and so forth, the
contractual consent’'s a much different issue, it’'s as
if Zames had written a letter or whatever, but I think
it is an even more impressive notice that this is an
important change that should be made pursuant to the
court order of the United States District Court judge.

The second reason is that the avenue of
notice of this rescission did not go to a clerk at Ohioc
Bell, or Ameritech, or anywhere else, it went to the
head attorney of Ameritech Publishing, and the head
attorney, or at least the head trial attorney and the
head attorney of Ohio Bell. This is the chief attorney
for the two respective companies receiving notice of

this situation.
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I'm not disputing that they have all
kinds of defenses they raise, that it was confusing, a
migsunderstanding, or whatever it was, but the point of
it was, it wasn’t issued to a clerk.

The third reason is that Zames himself
made a number of requests, by his testimony over a
dozen phone calls, seeking to make sure that his new
listing that he had requested was in the phone book and
not the old listing or some part of the old listing.

He never got any response. He was never told by any of
these people that you're toc late. In fact, it appears
there’'s a lot of evidence that suggests he wasn't too
late, but if he was, no one ever told him that he was,
it was never made an issue.

Those three factors ccombined together as
they are described here today take this way out of the
normal excusable situation, excusable error, excusable
neglect, particularly in view of some of the side
circumgtances, such as the statement that we can't find
any document which will identify for us who the author
of this reqguested listing is, when, in fact, there’s a
fax that went out.

I also feel that to the extent that
agency becomes an issue, that, hey, everything is on

Ameritech Publishing, I don’t think Ohic Bell should be
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permitted to insulate itself from its obligation to see
that its own White Pages are properly published. If a
mistake is not gross negligence, that's one thing, but
to say, even if it is gross negligence, it wasn’'t our
gross negligence, it was Ameritech Publishing, because
that’s their -- you notified them, they’re the ones
that work with Donnelly, I don’t think that a utility
should be permitted to hide behind that. I think, in
fact, Ameritech Publishing, I think the evidence shows,
is the agent of Ohio Bell to work with Donnelly and get
the thing published because Ohio Bell has advantageous
reasons of doing it with them rather than themselves,
lower costs, combined Yellow/White Pageg, et cetera,
et cetera.

But it’s not as if Ameritech Publishing
is some company we never heard of, they’re brother and
gister corporationsg, and I think to the extent it
becomes relevant, which I don’t think it is, they’re

respensible for the negligence of their agents.

Thank you.
THE EXAMINER: Mr, Hunt.
MR. HUNT: Your Honor, let me

first address the factual situation.
What happened here? We’ve got a federal

court order, okay, and at issue in this case are these

DEPONET AFFILIATE * CERTIFIED MIN-U-SCRIPT PUBLISHER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

*

MC GINNIS & ASSOCIATES, INC. e
COLUMBUS, OHIO (614) 431-1344

listings, which appear on a memorandum, which is faxed
to Ameritech Publishing by Mr. Zames.

For the purposes of this federal court
order, Mr. Zames said, on both direct and crosgs, "I
relied upon the order and Jones-Day'’'s communication of
the order to Ohio Bell, Ameritech Publishing, to take
care of this problem," but it’s obvious a blind man
could see it in a minute, Joneg-Day doesn’t know about
all these listings or they would have mentioned them,
It's a big law firm and they mention a lot of stuff,
okay? What do they specifically mention? They mention
this telephone number and this name. That order gets
communicated to Tyrone Tartt at some point. Perhaps on
June 30th is when it’s sent to him. When it’s actually
received may well be July the 5th.

It is sent to Mr. Linton July 3rd.
Neither Mr. Linton nor Mr. Tartt know all the listings
that Mr. Zames has placed. How could they? Why would
they? On cross-examination he said, "I placed these
for Masters." "RE/MAX Masters? Are you RE/MAX
Masters?" '"No, I'm not RE/MAX Masters. I was doing my
wife a favor, thought I'd do myself a favor, too; later
changed my mind."

So what we have here is a communication

by Jones-Day to take out these two listings,
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specifically that order, and that’s exactly what
happened, those two came out, and what winds up in the
book? The two that are left.

If Mr. Zames was that concerned about
getting these listings ocut of the book in time, given
we're right on the cusp of when it has to be done, he
would have undoubtedly disclosed to Jones-Day, or
disclosed directly to Ameritech, these are all the
listings I put in and you ought to take out these two.

Mr. Linton is also armed with the
information from Jones-Day that Betty Zames has some
sort of relationship with Masters. He's never been
told that that fell apart or that ceased to exist.
How's he supposed to know what Appraisals means?
Doegn’t have Bob Zames in it.

So factually what happened is Jones-Day
agsumed the responsibility with Complainants’ consent,
and most probably instruction, send a copy of the order
to the telephone company. Well, an order was sent to
the telephone company and the company responded to it
on the eve of the bock coming out; they took out what
they could see to do,

If this is a migtake to leave this in, is
it gross negligence just because it’s on a federal

court order? I don’t think so. A reasonable
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interpretation of this was take this stuff out.
Neither Mr. Lintcn nor Mr. Tartt had any way of knowing
about these other listings and Mr. Zames wasn't sharing
it at that point in time, he was still fighting with
them as to whether he could use that number, as to
whether Mrs. Zames was going to be associated with
RE/MAX Masters or not.

The requests that Mr. Zames made on June
30th and after with regard to the placement of
advertising for Zames Realty went to Ameritech
Publishing. He wanted Yellow Pages listings and White
Pages, to be sure, but he was communicating with Yellow
Pages. That's what he really wanted. Where they went
wrong, whether they were really on time or not, I don’'t
know, and this record doesn’t know, and I would pecint
out to the Commission that the burden is upon the
Complainants to establish gross negligence, not a
mistake, not an error. I personally don’t think these
facts suggest even an error, but certainly not gress
negligence.

Thank you.

THE EXAMINER: Okay. Let’s go off
the record.

{Discussion held off the record.)

'HE EXAMINER: Go back on the
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record.
We've agreed that August 19th will be the
date for submiggion of simultaneous briefs in this
case.

Okay. 1’1l consider this case submitted

on the record then.

Thank you,
MR. COCHRAN: Thank you.
MR. HUNT: Thank you.

{Thereupon, the hearing was
concluded at 3:54 o’clock p.m.

on Tuesday, July 16, 1996.)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

. RE/MAX INTERNATIONAL, INe., Case No. 1:95CV1453

Judge Lesley Brook Wells

)
)
o )
Plaintiff, )
)
V. )
| o -
ELIZABETH ZAMES and ) STIPULATED ORDER QOF
ROBERT ZAMES, ) INJUNCTION
‘ )
Defendants. )
)

It is stipulated among the parties and it is therefore ORDERED,
this 30th day of June 1995 that: |

A.  Robert Zames and Elizabeth Zawes, and any persons in
e e ee—.

active concert or Participation with them, shall immediately

rescind all orders that either of them with Ameritech, Inc.,

Ameritech Publishing, Ine., Aneritech Advertising Services, or any

Anmeritech affiliate ("Ameritech") for publication of "whits pages"

listings to appear in Ameritggh’s_1995Agr,;ubsegugnt directories,

including but not linited to the directory for Lake County, Ohio,

YEEF“ listings refer in any way to RE/MAX or any of its federally~

Tegistered trademarks or {ts state-registered trademarks. Service

of & copy of th—i!-ﬂmﬂLhLﬂnanu_uwMM
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igfflczent evidence or gg;iggmggmghg_resclssiOn_angmghgllmogerate

as an order to Amsritach to tescind, even in the absence of a

directive from the defendants.

B. Robert zames ;;; Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech
Publishing, Ine¢. or Ameritech Advertising Services or any Ameritech

. affiliate ("Ameritech") for publication of "yellow pages" listings
to appear in Ameritech’s 1995 op subsequent directories, including
but not limited to tha directory for Lake County, ochio, which
listings refer in any way to RE/MAX or any of its federally- -
registered trademarks or its state~registered trademarks. Service
of a copy of this order by any party to this lawsuit gshall be
sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescind, even in the absence of a

directive from the defendants.

C.  Robert Zames and Elizabeth Zames, and any persons in

active concert or participation with then, shall immediately cease

from any further conduct or advertising:

(1) suggesting or tending to suggest an
affiliation between the plaintiff or the
brokerage services of plaintiff and its
franchisees and Robert Zames;

(i)  suggesting or tending to suggest sponsorship
of the brokerage services of Robert Zames by
plaintiff:

(ili)  suggesting or tending to suggest that the real
estate brokerage services of Robert Zamgs are
that of plaintiff and its franchised brokers
and agents;



D.  Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
from any further use of the telephone number (216)639~4333, and
shall inmediately take all steps necessary to transfer ownership of
same to RE/MAX International, Inc. S$ervice of a copy of this order
by any party to this lawsuit shall be sufficient evidence or notice
of the transfer and shall operate as an order to Ameritech to
transfer the telephone number, even in the absence of a directive
from the defendants;

E.  Robert Zames shall immediately cease using any of
RE/MAX’s federal registered service marks, including, without
linitation Reg, No. 1,139,014 ("RE/MAX" service mark), Reg. No.
1,173,586 (for hot air balloon service mark), Reg, No., 1,702,048
(for red over white over blue bar design service mark), and Reg,
No. 1,158,371 (for "Above the Crowd!" service mark) and any
confusingly similar variatiens thereof;

F. The instances of unauthérized conduct, as alleged in
the complaint, are not subject matter to be resolved in the pending

arbitration known as Robert Zames et al. and RE/MAX International,
Inc, et al.; and
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G. RE/MAX International, Inc. will file a notice of

dismissal for the pending suit (1:95CV1453) without prejudice.

Stipulated To:

Michael W, vary Edward W. Cochran
Ohio Bar No. 0033789

Marc Alan Silverstein Attorney for Defendant
Ohio Bar No, 0043539 Robert Zames

Attorneys for Plaintiff
RE/MAX International, Inc.

Date: Date:

Elizabeth Zames

Date:

It is 86 Ordered:

Judge
United States District Court

Date:
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H.  Magistrate Judge Steepy is authorized to sign and
enter this order, with the same force and effect as if it were

signed and entered by a United States District Judge.

Stipulated To:

< W=

Michael W. Vary Edward W. Cochran
Ohio Bar No. 0033789

Marc Alan Silverstein Attorney for Defendant
Ohio Bar No. 0043539 Robert Zames

" Attorneys for Plaintiff
RE/MAX International, Inc.

_ < —_ (—.
Date; Date: iﬁ/ :5 C) (7 -

Elizabeth Zanes

Date:

It i1s So Ordered:

Judge
United States District Court

Date:

mac; 1853271
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Facsimlle Transmission
North Polnt, 901 Lakeside Avenue + Cleveiand, OH 44114 « 216/686-3939

Facsimile: 216/879.0212

pae__El30lr5”
' Pleaas hand delivar the following facsimliie to:
Namae: __:[__imns. e, I t Faosimlie No.s —S2 277

Company!: . shihe Number of Pagea (including this page): __&—
Telephona No,:

Send coples to: me:_MﬂLs_A_‘ﬁn__iLLl&&M

Telophona No.: AL LSTL - 2 ¢ 2_5_"

O Copies distributed CAMNo.; S 23 TOO0 — EC ~ooo 2,

—
Faswtwds Op-armvets biiins

NOTICE: This communication ls intended to be confidential to the person to whom it ls addreseed. and i
Is subject to copyright pretaction. f you are not the intended recipient or the agem of the intended recipient
of f you are unabie to deliver this communication to the intended reciplam, plsass do net read, copy oFf uae
this communiastion or show it to any other persoh, but notty the sender immediately by telephone at
21678680-3830 or the direst teiephone numbaer noted above.

Fluass call us immaediately if the facaimile you receive is inoompiste or iegible. Our telephone
number is 21&/586-3930. Plenss ask for the facsimile operator. Hxt.

Jonas, Day, Reavis & Pogue
Aumtin, B e, Chi [=] . Columbus., Dallas. Frankturnt, Genava, Hong Kong,
Irvine, London, Los Angsles. New York, Parie, Pitaburgn, Alyadh, Talpsl, Tekyo, Washington, D,C.

TRANSMISSION REPORT

THIS DOCUMENT WAS SENT
(REDUCED SAMPLE ABOVE)

%% COUNT *x
PAGES SENT ¢ 05

*kk% SEND ok

T
No REMOTE STATION START TIME DURATION| #PAGES MODE RESULTS I
1 1 810 524 7227(06-30-95 4:18 PM} 2°28" 5 COMPLETED —!
NOTE:
No = OPERATION NUMBER EC = ERROR CORRECT RS = RELAY SEND
S&F = STORE & FORWARD G2 = CCITT G2 MODE 48 = 4800BPS SELECTED

XERQOX Telecopier 7017
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’ONES ) Facsimile Transmission
M North Point, 901 Lakeside Avenue « Cleveland, OH 44114 + 216/586-333¢

Facsirmile: 216/579-0212

Date 6/30/75‘

Please hand deliver the following facsimile to:

Name: T\L/(' oNne hTa/.ﬁ- Facsimile No.: __3.40 "'5-2"7"' Ay
Company; A’hﬂﬂ[ M\ ?u.b ( Bhihg Number of Pages (including this page): 5
Telephone No.: 4

- Send copies to: From: _Maurc /Mﬂm SElU@th[\A
Telephone No.. _A\6/SEL - 711:

O Copiesdistributed ______ CAMNo._S$ 33 700 —~ &L0-00 72

Facsimds Operaior's inals

NOTICE: This communication is intended to be confidential to the person to whom it is addressed, and it
is subject to copyright protection, If you are not the intended recipient or the agent of the intended recipient
or it you are unable to deliver this communication to the intended recipient, please do not read, copy or use
this communication or show it to any other person, but notify the sender immediately by telephone at
216/586-3939 or the direct telephone number noted above.

Message:

Please call us immediately if the facsimile you receive is incomplete or illegible. Our telephone
number is 216/586-3939. Please ask for the facsimile operator. Ext. '

Jones, Day, Reavis & Pogue

Allanta, Austin, Brussels, Chicago, Cleveland, Columbus, Dallas, Frankfurt, Geneva, Hong Kong,
irvine, London, Los Angeles, New York, Paris, Pittsburgh, Riyadh, Taipei, Tokye, Washington, D.C.



FILED
Cp #3053

SIS - r_...y.:q
:uv..l.‘.' . il

IN THE UNITED STATES DISTRICT '‘COURT:
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC., Case No. 1:95CV1453

Judge Lesley Brook Wells
Plaintiff,

V.

ELIZABETH ZAMES and
ROBERT ZAMES,

STIPULATED ORDER OF
INJUNCTION

Defendants.

L e et

It is stipulated among the parties and it is therefore OKuERED,
" this 30th day of June 1995 that:

A. Robert Zames and Elizabeth Zames, and any persons in
a;tive concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech, Inc.,
Ameritech Publishing, Inc., Ameritech Advertising Services, or any
Ameritech affiliate ("Ameritech") for publication of "white pages"
listings to appear in Ameritech’s 1995 or subsequent directories,
including but not limited to the directory for Lake County, Ohio,
which listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks, Service

of a copy of this order by any party to this lawsuit shall be

CLPRF0I Dox: 185327 1



sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescind, even in the absence of a
directive from the defendants.

B. Robert Zames and Elizabeth Zames, and any persons in
active- concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech
Publishing, Inc. or Ameritech Advertising Services or any Ameritech
affiliate ("Ameritech") for publication of "yellow pages" listings
to appear in Ameritech’s 1995 or subsequent directories, including
but not limited te the directory for Lake County, Ohio, which
listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks. Service
of a copy of this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescind, even in the absence of a
directive from the defendants.

c. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease

' from any further conduct or advertising:

(i) suggesting or tending to suggest an
affiliation between the plaintiff or the
brokerage services of plaintiff and its
franchisees and Robert Zames;

(ii) suggesting or tending to suggest sponsorship
of the brokerage services of Robert Zames by
plaintiff;

(iii) suggesting or tending to suggest that the real
estate brokerage services of Robert Zames are

that of plaintiff and its franchised brokers
and agents;

CLPRF0] Dox: 185327 1



D. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
from any further use of the telephone number (216)639-4333, and
shall immediately take all steps necessary to transfer ownership'of
same to RE/MAX International, Inc. Service of a copy of this order
by an} party to this lawsuit shall be sufficient evidence or notice
of the transfer and shall operate as an order to Ameritech to
transfer the telephone number, even in the absence of a directive
from the defendants;

E. Robert Zames shall immediately cease using any of
RE/MAX’s federal registered service marks, including, without
limitation Reg. No. 1,139,014 ("RE/MAX" service mark), Reg. No.
1,173,586 (for hot air balloon service mark), Reg. No. 1,702,048
(for red over white over blue bar design service mark), and Reg.
No. 1,158,371 (for "Above the Crowd!" service mark) and any
confusingly similar variations thereof;

F. The instances of unauthorized conduct, as alleged in

the complaint, are not subject matter to be resolved in the pending

arbitration known as Robert 7ames et al, and RE/MAX International,
Inc. et al,; and

G. RE/MAX International, Inc. will file a notice of

dismissal for the pending suit (1:95CV1453) without prejudice.

CLPRFU1 Doc: 185327 1
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(
H. Nagistrate Judge Steepy is authorized to sign and
snter this order, with the sama force and effect as if it were

signed and entercd by s United States District Judgs.

atipuldtod Tos

Dend IV, S w Lz

Michael W. Vary / Edvard W, Cochran
Ohio Bar Ne. 0033789
Mazo Alan 8ilverstein Attorney for Defendant

Ohie Bar No, 0043539
. "Attorneys for Plaintifs
RE/MAX International, Inc.

Date: 6/'0_/75' Date: g - Sohﬁgﬁ

-~ -

Robert Zanmes

Ilizabath Zamss
Date:

e g 30/ 578, e b e
cth4%5 o Sl :;:gnaeez.,

Vheteby cepfify thal this instiument 1s a frue
It i 6o Ordered: and cory copy of the orjginal on flle in my

Judge MR v
United States District cour

Date: <:£>5¢Zz, j?‘ii //44/7:§

e 18571
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From ¢ | . AP1 OB CUST SERV -+ LEGAL  eosay

HONE Mo, : 216 539 @339

B

FAX £ 21 6- 1438

No. of pnges t0 follow g

/

"

T0: _joanar.Zivaak DATE: _ Moy 15, 1985

COMPANY: _apecisuch Advaztising e % P —R12-40A

FROM:;  Dob Zemes COMPANY: PE/MAX e —

pese in tha ?hiti pages
Nagwe?
RE/MAX Mantozs, Reel Estate (,(/ JOA’ 5\\0\4 j \g
Spoclaliste. oooerereees £30-4332 ‘;:; \ ‘
Butty'lnmvs.............975-0999
639-4334 /

»> 6\1
Appraisels .- W éA/
B ant oo 37355004 L /

Also, in comjunction with the display ed in the yellow pages, do we get bold

print in bisek lettering for both the yellow snd white pages? Thank you very much
for your expert sasictance.

CONFIDRNTIALITY NOTICE!

Tha dovyhents accompanying thi
confidential snformation belonging %o
privilegad. The informaticn is incended only for the use of the
individual er entity naned apove. If you are not the intended
recipient, you are hareby notified that any digelssure, CORYLNG.
diseribution or the taking of any action is prohibitad. If you

nave raceived this talwcopy in er¥er, pleasa immediately notify

us by telephone &0 arrange for retuzn of tha original docudents Lo W%

The following is oW wit would like to have our 1icting &p
of the new Leke Courty Dhip phome directory.

s telecopy tranamission econtain
the sendar, vhich is legally

Thank you.

RVMM speciaisis in real osiste
kL 210 menior avenud
— m}———j paivevaia, 1, 4077
] ahone: (216) 638 - 4331
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‘08/25f‘95 16:00 FaX 1 810 324 Te21 440 L&bal v
. ' 13:09 ®215 642 4040 4P! 0B CUST SERV «-- LEGAL
Fm : PHIMNE Na, 1 216 B39 43y i, o aw -.@-.0.1.0/?1’:
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FAX § 216-&8-%0

Nu. of puges to follow Licwe

* FAX TRANSHITTAL FORM

”__—.—_-#

TO: Joanns Zivesk DATE: _May 26, 1985

CONPANY: _ Aneritech Advaziiaing FAY #: 242:4087

FROH: fobert Zemee CUMPANY: _Spes. in A.E.

Mer your requost Tva tronamitred cigned sgroenents foF our sgvertising in =he
now Loke County phone dirsctory which ecmes ovt in August.

Could semeans plesse fax mo o proof of hew our white page ¢ will appear 48
well 8o how our Teguler yellow poga 1isting will eppaar. 1 simply wish to

sliminete any chonco for crrors, Tnenk you.

QNFIDW?!&I:: NOTICE:

rhe documents accempanying this talosopy tzansmission sontain
confidential information belonging O the sender, which is wagally
privilaged. The informaticn 13 {neended ouly for the use ot the
individual or engity namud aluve. [f yeu are not the intended
recipient, you are hureby notifiad that any disclosuce, copying,
distribution or the taking of any action is prohibitsd. II you
have regeivad this telecopy in error. pleass LedieLely rotily

as by tslephone ko arrange fur TeLusn of the original documents to W&

Thank yeu.

WMK speciagiists in real estate

ol 7 mentor avenus
- v L LS -— “'I,
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PHONE No. © 216 633 4339 Now. @1 1995 11:1@AM . P9

N .
%éPé'ciALiSTS FAX # 216-619-439
“IN REAL ESTATE' No. of pages to Tallow

" FAX TRANSMITTAL FORM

DATE:  Jure 30, 1956

! FA?( #:  216-838 4736 .

COMPANY: _ Zames Realty Inc., DBA
Fwenialists In Real Fetata

" T an relinguishing cro of my phone runbers, 216-639-430  vhich necessitates changing ny white
and yellow page ads. - I am no longer affiliated with REMAX. /
'--:_f:_:-)f;:f'*\;‘ : “./

. _The White Page ad should be as follows:.

513
ZAMES REALTY, INC. ssg-ﬂ.H'- (In bold print please)
Please co the same in the yellow pages in bold p rint also.

! In the yellow pages, please do the following with oo of my other rurbars, 639-43%. .
- In te wppraieal section: DIVERSIFIED APPRAISERS ' §39-4339

"1 Klso dn bold print,  Thank you. o P67 Merttor Avorue e

rhe ; i 4
:.bonffggﬁgigfsiagcompapylng thxsltelecopy transmission contain ./
uprivileged Tg ormation pelopgz;g to the sender, which is lec,mllly
indiVidual. The ;nformatlon 15 intended only for the use of the
 ouiptona or entity named above. If you are not the intended
diStrihut{oﬁou arf hexeby notified that any disclosure, copying,
e receivedoiije taking of any action is prohibited. TIf you’
o py oaiv W5 telecopy in error, please immediately notify ..
U3 -esephone to arrange for return of the original documentg tg us,

Théak you,

ZAMES REALTY, INC.
BA specialists in real estate

MRT mantnr ausniie
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PHONE No. @ 216 639 4339 Now. 81 1995 11:@9Fll*f'l‘ Fe8

- SPECIAI T5TS FAX # 216-60400
TN REAL ESTATE

No. of pages to follow ons

 Bob Zemas, Broker
: 216 975 5964
- 216-839 4334

" .FAX YRANSMITTAL FORM

;w | Pat Andrestis 218-838-4236 (FAX)

| T0: Ms. Paris  216-83 3088(FAX) DATE: July 17, 1995

rmnpm\(; Ameritoch FAX #; ®ee above

FROM: BSob Zomea, Broker ‘ COMPANY: Zsmes Realty Inc., DBA
‘ (npac. 1n Real [state)

I have not received any response to my fax to you on June 30, 1885,

* Because it is critical for my business to bo listed in the Leke County directory
cuming up, pleese contact me right away to confirm everything is OK.

" 1 have transmitted a copy of my provious FAX to your attention.

‘Thank you;

b

e §

 CONFIDENTIALITY NOTICE:

The documents accompanying this telecopy txansmission contain
_confidential intormation belonging to the sender, which is legally
“‘privileged. The information is intended only for the use of they
* individual or entity named above., If you are not the intendgd‘
recipient, you are hereby notified that any disclosure, copying,
.distribution or the taking of any action is prohihited., If you .

" have received this telecopy in error, please immediately notify °
us by telephone to arrange for return of Lhe original decuments to us,

e -

" Thank’ you.

specialists in real estate
— 2167 mentor avenue
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION v
RE/MAX INTERNATIONAL, INC. ) JUDGE LESLEY-BROOKS WELLS"
) - a -
Plaintiff ) CASE NO. 1:95CV1453 <~
) e
-vs- ) ORDER TO SHOW CAUSE®
) AND ORDER REGARDING
ELIZABETH ZAMES and } DISCOVERY
ROBERT ZAMES )
)
Defendants )

This case is before the Court on the motion to show cause and
motion for expedited discovery filed by plaintiff Re/Max Intemnational, Inc.

On June 30, 1995 and July 14, 1995, the Court entered stipulated
orders of injunction ordering defendants Robert Zames and Elizabeth Zames to:

_. . immediately rescind all orders that either of them placed

with Ameritech, Inc., Ameritech Publishing, Inc., Ameritech

Advertising Services, or any Ameritech affiliate for

publication of *white pages” listings to appear in Ameritech’s

1995 or subsequent directaries, including but not limited to

the directory for Lake County, Ohio, which listings refer in

any way to RE/MAX or any of its federally-registered

trademarks or its state-registered trademarks. . . .
Re/Max asserts an Ameritech “white pages” directory for Lake County, Ohio, was
published with the following listing:

Remax Masters Real Estate —

Betty ZAMES .......ocvvirvrecrinns 975-0899
REMAX Masters Real Estate —-
Appraisals .......... evevererererens 639-4334

\
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RefMax requests a finding that Elizabeth and Robert Zames and
Ameritech are in contempt of court for failing to obey the stipulated order. They further
demand damages, attomey’s fees, and costs.

Ameritech was not a party to the prior proceeding, and hence
cannot have violated the Court’s order. Therefore, the motion to show cause is denied
wiih respect to Ameritech.

Absent evidence of the circumstances surrounding the "white
pages’ listing, the Court cannot determine whether the stipulated order was violated.
Therefore, defendants Robert Zames and Elizabeth Zames shall appear before United
States District Judge Lesley Brooks Wells of the United States District Court for the

Northern District of Ohio on November 21, 1995 at 9:30 a.m., in Courtroom 342, United

, States Court House, 201 Superior Avenue, N.W., Cleveland, Ohio, and show cause

why they should not be held in contempt for failure to comply with the stipuiated order.

It is further ordered that Robert Zames and Elizabeth Zames shall
file and serve their written response to Re/Max’s motion not later than ten (10) calendar
days before the hearing.

Prior to the hearing, the parties may conduct limited discovery
necessary and appropriate to support or defend the claim that the Zames' violated the
stipulated injunction. Depositions may be taken on ten (10) days’ notice; responses to
interrogatories, requests for production of documents, and requests for admissions

must be served within 14 days after service.




AO 72A
(Rev. 8/82)

PlaintifPs motion for expedited discovery is denied. Expedited
discovery will not ameliorate the alleged harm to Re/Max from the listing. There is no
reasen to believe evidence will be destroyed in the month before the hearing.

Therefore, expedited discovery is not warranted.

Ayt vt

NlUﬁ STATES DISTR DGE




11-98-1995 29:54
07-‘05-'95

IG 28 1?218 J28 3094

X=7

PI - EXEC.

-t

i Complmunt W&

P
Qom

e 2595

. Ixx
S T

!PA;T& CJL | GKIFUG'

f Pt 0OuR

(’.O/J tlgks A-f/a«-) BPmér TEH ,C)m,./é-q

Tl Toerr, Has Co pooored  THEFollowinle.

LKST/»JCS Be f-ocmnven Clorm  THE A AKE

-

INCLvd e ek

LLcu/)l ¢ @_#_dgﬁuzsf Bee A<

Bus .m0 Aus

Promer Lo P

L || [o26) 944~ 1tk
wk LTS
i i{\gﬂ) (3319' Y333 v oLPECALISTS ﬂ;@-#—%[
w ' corme [0 # Y.
77 %

- 7
(lomee  er amncwen b o21) 1 L
lofcigmorian) - 4 Qoet he AT ,éx-372@
o) boy Premn Eﬂ‘-&/ T g ] L

O ppraTrzWJacndl

;  PLAINTIFF'S

EXHIBIT

)

NOU BB 95 89 SS

-G08

PAGE.Q0@2



11-28-1995 089:55

07-05:98 18:24  ‘T216 328 Jn0d API - EXEC. @oo2
" o7/08/98  15:14 FAX 1 10 334 7227 AAS LEGAL as API - EIEC. @oor
(e
advertising services
Facsimile Cover Sheet
100 E. Blg Beaver Road, Suite 1300

Troy, Michigan 48083

Fax #(810) 524-7227
TO: Charotte Walter DATE: Julv 5, 1996
COMMENTS: __Per our conversation (and that info, conveved by

Garri r W d

FROM: Tyrone C, Tartt (810) 524-7420
FAX NUMBER: _216-328-3994 NO.OF PAGES: __§ _

IMPORTANT NOTICE
The information contained In this fessimiis message may be confidantisl and/ar leqally
rereged information intanded only for tha uss of the Individual or entity named abeve. If
he reader of this message ls not the Intendad reciplent, you Bra hereby notified that any
copying, disseminalion, or distribution of confidential or privileged information is strictly
prohibited, If you heve recelved this communication in emor, piease immadiately notify us by
telephane, and wa will arranga for the retum of the facsimile. Thank you.
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IN THE UNITED STATES DIYTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTIRN DIVISION

RE/MAX INTERNATIONAL, INC., case No. 1:95CV1483

Judge lasley Brook Wells
Plaineifs,

Y.

STIPULATED ORDER OF

ELTZABETH IAMES and
INTONGTION

ROBERT ZANER,
Defendants.

It is stipulated amang the parties and it 18 therefore OCRDERED,

this J0th day of June 1983 that:

A, Robert Zames and Elizabeth Zames, and any parsens in
active concart or participation with them, shall immediately
rescind all oydars that either of them placed with Aneritech, Inc.,
ameritech Publishing, Inc., Amgritech Advertising Servicas, or any
Amcritech affiliats ("Amsritech”) for publication of ‘whitse pages”
listings %5 appear in Aneritach’a 1995 of subsequent directorise,
including but net limited to tha directory for Lake county, Ohio,
vhich listings refer in any Wy to RE/MAX oF sny of its federally-
registared trademarke or {ts state-regigtersd trademarks. Service

of a copy of this order by any party to this 1awsuit shall be

MOV 88 '95 ©88:55 PAGE . 084
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eufficient ovidence or notica of the rescission and shall cperate

as an order iv ameritech to rescind, even in the absence of a

dirsctive fyom the defendants. ‘
3. Robert Zames and Elizabeth Zames, and any peracns in

active concart or participation with tham, shall {mmediately
rasoind all orders thet either of them placad with Ameritech
publishing, Inc. or Amaritech Advertising Servicas or any Amagitech
arriliate ("Ameritech") for publication of nyellow pages” listings

to appeatr in Aeritech’s 1995 ar subsequant directaories, including

but not limitsd to the directory for Lake County, chio, which

1i€%ings refer in any vay to RE/MAX or any of its federally-

registered tradamarXs or its state-registerad tradamarks. Service
of a copy of thim order by any party to this lawsuit shall be
pufficiant avidence or notics of the resciseion and shall operats

as an order %o Ameritech to rescind, evan in the absence of 2

dirsctive from the defendanta.
c. Robert zames and Elizabeth Zames, and any persons {n

active concert or participaticn with them, shall immediately cease

from any further eenduct ar advartising:

(1) suggesting oF tending to suggest an
affiliation bDetwesn tha plaintiff wor the
brokerags sarvices of plaintiff and fits
¢ranchisees and Robert Zames;

(ii) cuggesting or tending to suggest sponsorship
of the broxerage services of Robert Zames by

plaintiff;

(311) suggesting or tending to suggast TRAT The real
estate brokerage services of Robert Zamas ars
thut of plaintiff apd its franchised brokers

and agents;

NOU 98 95 ©9:56 PARGE . 985
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p. Robart Zemes 8and gligzabeth Zames, and any parsans in

P
activa concert o participation vith them, ghall {zmediately cease
from any furthar use of the telaphone number (316)639-4333, and
shall immediaraly take all steps nacgIfaATy to transfey ovnarship of
aape £0 RE/MAX Intarnational, Inc. 3ervice of a copy of this crder
by any party to this lawsuit shall be sufficient evidance or notlce
of the transfer and cshall oparata 3is n'n order to Amsritach tO
transfer the talaphens numbaz, 9Ven in the absance of a direstive

trem the dergndants;
E. Robert Zames shall izmediately cease ‘using any of

RE/¥AX’s faderal registared mervics sarky, lncluding, wvitheut
1imitation Reg. No. 1,139,014 ("RE/MAX" service Perk), Reg. ¥o.
1,173,586 (for hot air balleon sarvico mark), Rag. No. 1,702,048
(for Ted OVeX vhite over blue bar deaign survice mark), and Rag.
No. 1,158,373 (for "Alave the Crovd!" service park) and any

confusingly similaz variations thereof;
F. The instanass of unauthorized conduct, as allegad in

the coaplaint, are not subject patter to bs resolved in the psnding
arbitration knovn a8 Wwﬂmmmm

Ins;_lh.il‘: and
6. RE/MAX International, Inc. will file a notica of

diemissal fer tha panding suit (1:95CV1453) without prejudica.

NOU B8 '35 ©9:58 PAGE. Q06
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anter this crdey, with ths samp force and effaat ag {2 it vers
signed and entared by A Uaited Statas Distriot Judgs.

Okieo Bar No. 0011789
Naro Alan pilveratsin Attorney for Dafendant
. Cnlo Bax Ne. 0043536 Nobert tames
. -Attorneys for Plalntif?
RE/UAX Inteymational, Inmg,

Dts! ‘!Eﬁr‘ Sater 1.("30""7,5—

——

H. Nagistrats Judge Geesdy i euthorised to sign and

Jlisabath Zames

Bate:

It is oo ozaarsd:

Juage -
Unived States District Caurt

Datal

NOU @8 '35 89:57 PAGE.DB7?
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC, )
) CASE NO. 1:95 CV 1453

Plaintiff )
) Judge Lesley Brooks Wells
V. )
)
ELIZABETH ZAMES, et al., ) MEMORANDUM OF THE OHIO BELL

) TELEPHONE COMPANY IN
Defendants ) OPPOSITION TO MOTION OF
) PLAINTIFF FOR ORDER TO SHOW
) CAUSE

)
)

A. STATEMENT OF FACTS

Relationship of the "Ameritech" Companies

The Ohio Bell Telephone Company, dba "Ameritech” and "Ameritech Ohio," is a
subsidiary of Ameritech Corporation. The Ohio Bell Telephone Company ("Ohio Bell")
is the regulated public utility which provides telephone service in the area in question —
most of urban Lake County, Ohio (hereinafter, "Lake County"). Regulated telephone
service includes the provision of "White Pages" listings for Ohio Bell customers.

Therefore, Ohio Bell publishes the White Pages for those customers in Lake County.



Ameritech Publishing, Inc., dba "Ameritech Advertising Services," is a separate
subsidiary of Ameritech Corporation. It is an unregulated company residing in Troy,
Michigan, which publishes the "Yellow Pages," also called the "Ameritech Pages Plus," for
Lake County.

By contract, the White Pages are physically printed by Ameritech Publishing, Inc.

-

(IIAPIII).

e t—

Also by contract between Ohio Bell and API, the White Pages are co-bound in

some areas with the Yellow Pages. This was the case for Lake County.

The above was explained to counsel for the plaintiff in May, 1995, when the
undersigned was contacted in his role as attorney for Ohie Bell.

The undersigned does not represent API, and Ohio Bell does not have a place of
business outside Ohio ~ specifically at the offices of API in Troy, Michigan.

Mr. Tyrone Tartt, staff attorney for API, does not represent Ohio Beil and has not
represented Ohio Bell at any time relevant to the motion at bar.

Order Activity of Zames Realty, Inc,

Ohio Bell’s customer at all relevant times and on all relevant occasions was Zames
Realty, Inc.
The Zames Realty, Inc. has produced a relatively high level of orders and

inquiries directed to Ohio Bell. The most relevant order would seem to be the order of

May 24, 1995. Through that transaction,' Zames Realty, Inc. ordered two listings to

'No. R6003006533-AV. The "AV" indicates that this was an
nadvance order," meaning that it was entered in advance of changes
in telephone service that would be consistent with the listings
ordered.



appear in the Lake County White Pages. Ohio Bell finds no record that the order was

——

either canceled by Zames Realty, Inc. or superseded by a later order from Zames Realty,
Inc.
The Lake County White Pages in question, were distributed in late August, 1995.

As printed those White Pages contain no reference to Robert Zames by name and

[

contain no listing for 216-639-4333 or 216-255-2111. They do contain the two listings for
RE/MAX Masters at 216-639-4334 and 216-975-0899" which were ordered on May 24,
1995.
Prior Proceedings
Ohio Bell is not a party to this case. The following, therefore, is an account of the
proceedings from the prospective of a non-party.
The plaintiff apparently secured an Order signed by Magistrate Judge Streepy in

this case on June 30, 1995. At about 5:00 P.M. on Monday, July 3, 1995, the undersigned

R

| —

was served with a copy of that order, styled "Stipulated Order of Injunction." A copy
ey

thereof is affixed hereto as Exhibit A. This was the first notice to Ohio Bell that the

Dlainiiff had obtained any court order in this case.

The Court will please note that Exhibit A contains the following, handwritten

language above the signature of the Magistrate Judge: "As of June 30, 1995, this order
—

applies only to Robert Zames."

27ames Realty, Inc. is the customer for 216-639-4334. 216-
975-0899 is not in service.

3gince the order was signed by counsel for Robert Zames, Ohic
Bell took the order to be consent by Zames Realty, Inc. to transfer
216-639-4333 to the plaintiff.



Some time prior to the receipt on July 3, 1995, of the Order on June 30, 1995,
Counsel for the plaintiffs represented to the undersigned that Elizabeth Zames had
associated herself with a Youngstown, Ohio, RE/MAX franchisee, RE/MAX Masters. It
was the belief of counsel for the plaintiff that Elizabeth Zames was acting as a front to
allow Robert Zames to continue to benefit from the value of the RE/MAX mark.
However, counsel for the plaintiffs neither represented nor suggested, that Elizabeth
Zames could not lawfully represent herself to be an agent operating under the REMAX
masters franchise authority.’

In accordance with those conversations with counsel for the plaintiff, the
undersigned advised his client on or about July 6, 1995, that there was presently no order
prohibiting Elizabeth Zames from being listed as an agent for RE/MAX Masters Real
Estate. The business office records reflecting that advice were transmitted to counsel for
the plaintiff in compliance with subpoena on July 11, 1995.

Apparently, this Court entered a subsequent order on July 14, 1995, which applied

to defendant Elizabeth Zames. Ohio Bell has never been served with this order and had

rm—

There has been periodic communication between counsel for the
plaintiff and the undersigned regarding the plaintiff's disputes
with the defendants and the role of Ohio Bell and API in
relationship to the subjects of those disputes from May 24, 1995,
until last week.

SCertainly, the position of the plaintiff that Elizabeth Zames
could not lawfully represent herself to be affiliated with the
plaintiff is set out in the June 30th Order; however, that Order is
expressly inapplicable to anyone other than Robert Zames.

4



no knowledge of it prior to the service of plaintiff’s present motion and memorandum at

5:30 P.M. on Friday, October 6, 1995.%

Presumably, the order of July 14, 1995, not only is expressly applicable to
Elizabeth Zames but also lacks the limitation which made it applicable only to Robert

Zames and, thereby, also applies to Ohio Bell (doing business as "Ameritech’),

et

Since the memorandum recites that Ohio Bell has been "unwilling" to transfer 216-
639-4334 or 216-975-0899 to the plaintiff, it should be noted that neither the plaintiff nor
its counsel have made any request to, or demand on, Ohio Bell to transfer 216-639-4334
or 216-975-0899 to the plaintiff. However, in fairness, since transfer of active numbers to
another customer without consent of the original customer is absolutely prohibited by
Ohio law, Ohio Bell would have refused to transfer 216-639-4334 without the consent of
Zames Realty, Inc.. Obviously, an order by a federal court in a case arising under

federal law would compel such a transfer.

B. CONCLUSION URGED

~ Ohio Bell complied with the order of which it had notice.

C. DISCUSSION

For purposes of this discussion, Ohio Bell will indulge the presumption that the
defendants disobeyed some order of this Court.

Even given that presumption, Ohio Bell should not be held to have acted in

concert with the defendants in their disobedience. Ohio Bell has only been served with

éNor was Ohio Bell served with the complaint in this case.

5



one order and only had knowledge of that one order prior to October 6, 1995: the order

——————

M

of June 30, 1995, applicable by its terms only to Robert Zames. Ohio Bell complied with

that order.

e —————————T T,

If it was the intent of the plaintiff that Ohio Bell should be bound by the
subsequent order of July 14, 1995, then that order should have been served on Ohio Bell.
It was not.

Ohio Bell should not be held responsible for compliance with an order of which it

had no notice.

Respectfully submitted,

Tner . Tt

Thomas A. Linton (0008549)

Attorney for The Ohio Bell Telephone Company
Room 1424

45 Erieview Plaza

Cleveland, Ohio 44114

(216)822-3439

CERTIFICATE OF SERVICE

A copy hereof was mailed to all other counsel of record on the

M day of October, 1995.

s A Cort—

Thomas A. Linton
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July 3, 1995

Thomas Linton, Esq.

Ameritech, Inc.

Room 1424

Erieview Plaza

Cleveland, OH 44114

Dear Tom:

1995.

EXHIBIT A

TELEPHONE: 216-586-3939
TELEX: 280389
CABLE: ATTORNEYS CLEVELAND
FACSIMILE: 216-579-0212
WRITER'S DIRECT NUMBER:

(216) 586-7125

BY MESSENGER

RE/MAX International, Inc. v. Elizabeth Zames and

Robert Zames:; United States District Court for the
Northern District of Ohio, Eastern Division;

Case No, 1:95CV1453

Enclosed is a copy of the "Stipulated Order Of Injunction"
that we obtained in the above-referenced case on Friday, June 30,

As you can see from paragraph D of the Stipulated Order,

the telephone number "(216)639-4333" is to be immediately

transferred to RE/MAX International, Inc,

I trust that this copy

of the Stipulated Order should be sufficient to effectuate the
transfer, but if you need anything further, please let me know.

Please contact Mike Evans of RE/MAX of Northern Chio (642~
1320) directly for instructions about post-transfer matters. It
is my understanding, however, that he will want the transfer
message for (216)639-4333 to be identical to the new transfer
message being used now for (216)255-2111.

Thank you in advance for your continued cooperation in this
matter.

Enclosure
Mr. Michael Evans (by telecopy)

cc:

Very truly yours,

oy

Marc Alan Silverstein
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IN THE UNITED STATES DISTRICT ‘WOURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC., Case No, 1:95CV1453

Judge Lesley Brook Wells

)
)
o )
Plaintiff, )
)
v. )
)
ELIZABETH ZAMES and ) STIPULATED ORDER OF
ROBERT ZAMES, ) INJUNCTION
)
Defendants. )
)

It is stipulated among the parties and it is therefore ORDERED,
this 30th day of June 1995 that:

A. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech, Inc.,
Ameritech Publishing, Inc., Ameritech Advertising Services, or any
Ameritech affiliate ("Ameritech") for publication of "white pages"
listings to appear in Ameritech’s 1995 or subsequent directories,
including but not limited to the diréctory for Lake County, Ohio,
which listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks. Service

of a copy of this order by any party to this lawsuit shall be

e

CLPRF01 Doc: 185327 1



sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescinq, even in_the absence of a
directive from the defendants.

B. RoBert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately
resciﬁd all orders that either of them placed with Ameritech
Publishing, Inc. or Ameritech Advertising Services or any Ameritech
affiliate ("Ameritech") for publication of "yellow pages" listings
to appear in Amefitech’s 1995 or subsequent directories, including
but not limited to the directory for Lake County, Ohio, which
listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks. Service
of a copy of this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and shall operate
as an orger to Ameritech to rescind; even in the absence of a
directive from the defendants.

c. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
froﬁ any further conduct or advertising:

(1) suggesting or tending to suggest an
affiliation between the plaintiff or the

brokerage services of plaintiff and its
franchisees and Robert Zames;

(ii)  suggesting or tending to suggest sponsorship
of the brokerage services of Robert Zames by
plaintiff;

(1ii) suggesting or tending to suggest that the real
estate brokerage services of Robert Zames are
that of plaintiff and its franchised brokers
and agents;

CLPRFO1 Doc: 185327 1



D. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
from any further use of the telephone number (216)639-4333, and
shall immediately take all steps necessary to transfer ownership of
same tdeE/MAX International, Inc. Service of a copy of this order
by an§ party to this lawsuit shall be sufficient evidence or notice
of the transfer and shall operate as an order to Ameritech to
transfer the telephone number, even in the absence of a directive
from the defendahts;

"E. Robert Zames shall immediately cease using any of
RE/MAX's federal registered service marks, including, without
limitation Reg. No. 1,139,014 ("RE/MAX" service mark), Reg. No.
1,173,586 (for hot air balloon service mark), Reg. No. 1,702,048
(for red over white over blue bar design service_mark), and Reg,
No. 1,158,371 (for "Above the Crowd!" service mark) and any
confusingly similar variations thereof;

F. The instances of unauthorized conduct, as alleged in

the complaint, are not subject matter to be resolved in the pending

arbitration known as Robert Zames et al. and RE/MAX International,

Inc. et al.; and

G. RE/MAX International, Inc. will file a notice of

dismissal for the pending suit (1:95CV1453) without prejudice.

CLPRROL Doc: 185327 1
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H.  Magistrate Judge Staspy is authorized to sign and
enter this order, with the same ferce and effect ag if it were

signed and entered by a United Btates District Judgae,
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A d N, H W Lz

Michael W. Vary Edward W. Cochran
ohio Bar Ne. 003378 A{S@Lﬁlﬂ7

Marc Alan 8ilverstein -
Ohlo Bar No, 0043839

"Attcrneys for Plaintire
RE/MAX International, Inc.
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Attorney for Defendant
Robert games

-
Elizabath Zames
Date; T
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC.,, )
} CASE NO. 1:95 CV 1453
Plaintif )
) Judge Lesley Brooks Wells
V. )
) REPLY
ELIZABETH ZAMES, et al,, ) MEMORANDUM OF THE OHIO BELL
) TELEPHONE COMPANY IN
Defendants ) OPPOSITION TO MOTION OF
) PLAINTIFF FOR ORDER TO SHOW
) CAUSE

)
)

This memorandum replies to the arguments raised in the plaintiff’s "Reply" served

on October 19, 1995,

1. Ohio Bell does not concede that a violation of any order of this court
occurred since Ohio Bell, a non-party, is not privy to all of the relevant facts or
the substance of all of the orders of this Court.

The Ohio Bell Telephone Company ("Ohio Bell")! is simply not in a position to

“concede that a violation of the [sic] Order occurred.” This is so because Ohio Bell pever

'There was no ‘"attempt" to distinguish Ohio Bell from
Ameritech Publishing, Inc. They are two separate corporations — a
point surely not lost on attorneys from Jones, Day, Reavis and
Pogue, which has represented Ohio Bell.



received a copy of any order other than the Order of June 30, 1995, which is expressly
limited to Robert Zames,” because Ohio Bell lacks knowledge of relevant facts, and
because Ohio Bell does not know if this Court will rule that the subject listings in the
1995 Lake County White Pages suggest or tend to suggest a relationship between the
plaintiff and Robert Zames (a matter which it understands from plaintiff’s Reply to be
disputed by the defendants).

2. Ameritech Publishing, Inc. does not "publish" the Lake County White
Pages.

As Ohio Bell clearly stated in its original memorandum:

By contract, the White Pages are physically printed by Ameritech
Publishing, Inc. ("API").

Also by contract between Ohio Bell and AP, the White Pages are co-
bound in some areas with the Yellow Pages. This was the case for Lake County.

The above was explained to counsel for the plaintiff in May, 1995, when
the undersigned was contacted in his role as attorney for Ohio Bell.

Ohio Bell has not stated — and it is not the fact — that "Ameritech Publishing, by
contract, publishes the White/Yellow PagesPlus directory at issue."

3. The fact that Ohio Bell is a subsidiary of the same holding company
does not make "efforts at compliance” by a separate subsidiary of the same
holding company relevant evidence of contempt by Ohio Bell,

Counsel for the plaintiff are sophisticated lawyers whose firm has doubtless had
many opportunities to point out to courts that separate corporations are distinct legal

entities. Here the separate corporations, Ohio Bell and Ameritech Publishing, Inc., are

headquartered in separate states, not represented by the same lawyers, and have no

2upas of June 30, 1995, this order applies only to Robert
Zames. It is so ordered."



common employees or records. Therefore, it is neither irrelevant nor "deficient” to point
out that actions undertaken by Ameritech Publishing, Inc. on the advice of its legal
department are irrelevant to the issues presented by the plaintiff’s motion: 1) was there
an order whose terms were violated by the subject listings in the Lake County White
Pages? 2) was that order addressed to and binding on Ohio Bell? and 3) did Ohio Bell
have notice of that order in time to prevent the publication of the subject listings in the
Lake County White Pages?

4. Listings ordered on May 24, 1995, are timely as against a June 30, 1995
deadline.

The plaintiff finds it "deficient" that Ohio Bell's memorandum "fals to address"
how listings ordered on May 24, 1995, by Zames realty, Inc. (the listings about which the
plaintiff complains here) could be published when Ameritech Publishing, Inc. has given
an affidavit that June 30, 1995, was the last day for "removing, and presumably adding,
any listings for publication."

Ohio Bell cannot reply to that "deficiency" argument except to observe that listings
ordered on May 24, 1995, are certainly well in time against a June 30, 1995, deadline.

If Mr. Zames was required by the Order of June 30, 1995, to cause the listings
ordered on May 24, 1995, to be removed from the White Pages, which is apparently in

dispute between the plaintiff and Mr. Zames, then he should have done so.

Ameritech Publishing, Inc. is in a vastly different position
that Ohio Bell in deciding what listing to publish. Yellow Pages
listings are a matter of private contract. White Pages listings
are public utility service requlated by tmméé

OMmisSSi i i g
¢ "inadequ rvice," glving ris€ to statutory

consequences serious even to a company with the assets of Ohio
Bell.




5. Ohio Bell did not assume that Mr. Zames was not involved in the May
24, 1995, order placed by Zames Realty, Inc., or that the numbers in the listing
ordered at that time were not connected to Mr. Zames.

On July 3, 1995, Ohio Bell received a copy of the June 30, 1995, Order requiring

e

[that Robert Zames cancel all White Pages listings that he had "placed" and which

et o —

referred in any way to REMAX.!

Ohio Bell has continued to search its records in an effort to determine which
individual, on behalf of Zames realty, Inc., placed the order of May 24, 1995, which

resulted in the subject listings. Ohio Bell has not located such a record as of this date.

However, Ohio Bell does not assume now, and did not assume at any relevant
time, that Mr. Zames was uninvolved in the order of May 24, 1995, or that the numbers

listed are not connected to Mr. Zames. Ohio Beil understood Mr. Zames to be the duly-

authorized representative of Zames Realty, Inc. in its dealings with Ohio Bell, and the
L

6. The May 24, 1995, order for listings placed by Zames Realty, Inc. was
apparently "permissible” when placed, and Ohio Bell cannot determine if the
Court’s Order of June 30, 1995, required cancellation of the May 24, 1995, order
by Zames Realty, Inc.

Certainly, the ordering by Zames Realty, Inc. of the subject Lake County White
Pages listings on May 24, 1995, could not have been at that time in violation of an order

of court yet to be issued. As explained above, Ohio Bell lacks the facts or authority to

decide if the June 30, 1995, Order required that Zames Realty, Inc. cancel those listings.

‘That Order also required that Mr. Zames cease use of 216-639-
4333.



7. 216-255-2111 was transferred from Zames Realty, Inc. to REMAX
because Mr. Zames, President of Zames Realty, Inc., agreed to the transfer and
signed the documents required by law to allow the transfer.

The plaintiff points out (somewhat obliquely) that 216-255-2111 was transferred
from Zames Realty, Inc. to the plaintiff some weeks before the Order of June 30, 1995

While Ohio Bell cannot understand what point the plaintiff attempts to make
regarding the transfer of 216-255-2111 to the plaintiff, it was Ohio Bell’s understanding at
the time that Mr. Zames, President of Zames Realty, Inc., had agreed to the transfer,

and Mr. Zames executed an Ohio Bell Transfer of Account Authority form which Ohio

Bell, on the advice of counsel, determined was sufficient authorization for the transfer.

That document was supplied to counsel for Ohio Bell by counsel fg S
W——_.—w

8. Ohio Bell incorrectly asserted that 216-975-0899 is not in service,

Ohio Bell was incorrect in asserting that 216-975-0899, one of the numbers
appearing in one of the subject White Pages listings, is not in service. In this case,
empirical evidence (Calls to the number are answered by a recording for "Betty Zames.")
contradicts Ohio Bell's records for Account 216-639-4339. Either the computer is simply
in error, or 216-975-0899 (once assigned to 216-639-4333) has been transferred to yet /“

/
another account. This issue is being investigated.

B
s

5"[0]wnership" never changed. All such numbers are solely
owned by Ohio Bell as a matter of controlling Chio law.

fohio Bell is not aware of any contention that Mr. Zames
lacked the authority to bind or speak on behalf of Zames Realty,
Inc.




9. Ohio Bell does not regard the opinion of "anyone representing Plamtlﬂ"
as dispositive of the issues before this Court.

The plaintiff observes that Ohio Bell did not communicate "with anyone
representing Plaintiff to determine if the advertisement [sic] ultimately appearing . . . was
permissible in view of this Court’s June 30, 1995 Order."

Ohio Bell cannot honestly represent that its employees made an evaluation as to
whether the listings ordered by Zames Realty, Inc. on May 24, 1995, violated the Order
of June 30, 1995. The record of that order was not located until this week. However,
Ohio Bell does not concede that plaintiff’s counsel, however distinguished, are the final
arbiters of the meaning of the Order of June 30, 1995. That role is best left to the
Court, which is neutral and has no agenda other than insuring obedience to its lawful
orders.

10, It has not been determined that anyone violated the Order of June 30,

1995, but it is clear that Ohio Bell could not have violated that Order since, by its

terms, it was directed solely at Robert Zames.

Having consistently implied, but never squarely stated, that Ohio Bell was subject
to the Order of June 30, 1995, the plaintiff concludes its Reply by implying, but not
stating, that Ohio Bell has some responsibility to "remedy the clear and apparent harm to

Plaintiff flowing from the violation of the order" and demanding that Ohio Bell be called

into court to explain its conduct.

The system of receiving customer orders at Ohio Bell is that
the customer contacts one of hundreds of Service Representatives by
telephone and enters his order. That was apparently the method
used by someone to place the Order for White Pages listings of May
24, 1995.



Having never been given notice of any order directed to Ohio Bell, Ohio Bell
absolutely rejects the implication that it has any responsibility — legally, morally or
ethically — for any violation of the Order of June 30, 1995, or for remedying an such
violation.

If an Order of this Court entered subsequent to June 30, 1995 was, by its terms,
binding on Ohio Bell, then the plaintiff’s side might have served that document on Ohio
Bell’s counsel, who had been in communication with plaintiff’s counsel for months. The
failure of the plaintiff's Reply to address that fact is more eloquent than anything else
said by the plaintiff’s side to date about Ohio Bell’s alleged "deficiencies."

Ohio Bell will, of course, continue to cooperate with its customers and their

representatives in any way consistent with this Court’s orders and the law.

Respectfully submitted,

Tlper. Q. Lot

Thomas A. Linton (0008549)

Attorney for The Ohio Bell Telephone Company
Room 1424

45 Erieview Plaza

Cleveland, Ohio 44114

(216)822-3439

CERTIFICATE OF SERVICE

A copy hereof was mailed to all other counsel of record on the 264 day of

October, 1995,

A, O, T

Thomas A. Linton
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January 17, 1995 woo
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553700-010-002 P ,‘.'
0302000 ' -
!
Lot St
: L OATDITRA
Edward W. Cochran, Bsq. . kP# far
2872 Broxton Road ST

(a Shaker Heights, Ohio 44120

Re: Arbitration Agrecment Between Robert Zames, et al,
and RE/MAX International. Inc,

Dear E4: ‘ e 7 e

This document memorializes the supplement to the
agresment dated December 1, 1994 we reached on behalf of our
respective clientg to arbitrate the disputes aAmong them pursuarnt
to Chapter 2711 of the Ohio Revised Code.

RE/MAX International, Ine. ("RE/MAX") hag agreed to
modifications of the Mutual Covenant Not To Sue between tha
Parties that Robert Zames and Zanes Realty, Inc. {"Zames") have
Proposed, and those rodifications Are reflected in the final
version attached hereto, )

Zames and RE/MAX nutually agree that thae franchise
agreement between them ig terminated effectjve January 16, 1995,
Zames has elected not to cure in accordance with the termination
letter from RE/MAX dated January 10, 1995, Zames disputes the
allegations in sajd letter of January 10, 1995 and reserves the
right to contest all allegations therein in the arbitration
proceeding, During the pendency of the arbitration process, l
Zames will ceasé holding himself or itself out in any way as a
franchisee or affiliate of RE/MAX and: (1) will not display any
signage or use any stationery, documentation, or other mataerial
that incorporates any of the various RE/MAX trademarks, service
marks, or commercial logos; (1{) will not answer the telephone
with the word "RE/MAX"; (111) will not causae to be run in any
broadcast or print media any advertisement that incorporates any
of the various RE/MAX traderarks, service marks, or commercial
iogos; (iv) will tile the appropriate torm to abandon or withdraw
any assumed or fictitious name certificate or to ¢hange the nanme

MAY 24 *9S 16:29 121685790212 PAGE.AAP
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JUNES, DAY, REAVIS & POOVE

" Edward W. Cochran, Rsq.
January 17, 1995
Page 2

of any affiliate of Zames to eliminate any reference to RE/MAX;
and (v) by not later than February 15, 1995, will cause the
telephone company to change all "yellow pages" display ads and
other telephone listings gnd assign the numbers listed for th
franchiged real estate ortice %o RE/MAX.” In the event

that Zames should violate any of the PEGVisions 6 the previous
sentence, Zames agrees that RE/MAX shall be entitled to an
immediate hearing before the arbitrators and that the arbitrators
shall have the power to enforce the provisions of the previous
sentence by lssuing a written award, Nothing in this paragraph
shall preclude Zames from claiming at the final arbitration
hearing that he is entitled to monetary relief on the grounds
that RE/MAX wrongfully terminated Zames’ franchise, but the
provisions of the first sentence shall be enforceable during the

" pendency of the arbitration without regard to any such clain.
RE/MAX reserves the right to seek all amounts it claims to be due
and owing to it under the franchise agreemant with Zames,

If your clients are in agreement with the foregoing,
please aign both of the originals on their behalves and return

one to me,
Very truly yours,
52n¢b62544552601%tr
Marc Alan Silverstein
LTS T nga At
. Agreed to and accepted Agreed to and accepted on
on behalf of Robart Zamas behalf of Dennis Falvey
and Zames Realty, Inc. and DFI, Inc.
G e aniERTEEEY
' s 1 o~
ﬁ y LI 4 . .
By By
Edward w. Cochran, . Lavrence R. Hupertz,
Their Attorney " Thelr Attorney
-y ~.53 » :-}./n.- Fié’ .
twsa ot v e Blafnktry
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

BOB ZAMES, et. al, )
Complainants )

) Case No. 96-289-TP-CSS
Vs, )
: )
AMERITECH OHIO )
Respondent. )

Aiswens TO
FIRST SET OF INTERROGATORIES
OF AMERITECH OHIO TO COMPLAINANTS v

o

Now comes Ameritech Ohio, Respondent herein, pursuant to Ohio Admin. Code
§4901-1-19, and propounds its First Set of Interrogatories to Complainants. Each interrogatory
shall be answered separately and fully, in writing and other oath, unless objected to.
Complainants are directed to serve a copy of the answers or objections upon Respondent’s
Counsel within twenty days after the service hereof Pursuant to Ohio Admin. Code §4901-1-
16(D)(5) Complainants are requested to timely supplement their responses to these

interrogatories any time prior to the commencement of the hearing,

1. With regard to the first sentence of the first paragraph of the complaint, please
answer the following:

2. Provide the date and how you “ordered a listing in the Ameritech White Pages.”

ANSWER: b‘v«v £S, 199¢ Ly fox . Sex TALT |



b. Describe specifically the listing form and content you ordered.

ANSWER: Sa, @l |,

¢. Was your order placed in writing? Was it confirmed in writing? I your answer
to either of the foregoing is affirmative, please provide a copy of all such writings.

ANSWER; V2w, Seo LAl [,

2. With regard to the federal court order referred to in the first unnumbered
paragraph of the Complaint, please answer the following:

3. What was the date of the order? &'~ 3 ¢ - 9 S



ANSWER:

b. Please provide a copy of the Order and specify the precise language in the
Order in which you contend “The Court Order provided that service of the Order on Ameritech
would be sufficient authorization for Ameritech to withdraw said listing . . . .”

ANSWER:  Sep Tl R. Sea toronteni ﬁ""‘?*;z
S P =S THEL 3,

c. Please specify the precise language in the Order in which you contend the Court
required Ameritech to withdraw the listing.

ANSWER: e Condlelo ok %ﬁgﬁmﬁv. 26 Wiz,

d. Please specify the precise language in the Order which you contend makes the
Order apply to the listing you identified in 1{b) above and refer to in your Complaint.

ANSWER:  Sas pawgnd A Ff Orda,, (fser =) |



3. Please identify by name the “attomeys for Ameritech” who were “advised” of
the Court order and

agreed to withdraw the listing upon receipt of the Federal Judge’s Order.
ANSWER:

4. Please provide the date when the Ameritech attorneys were “advised in
advance?”

ANSWER: M“-M/Mfﬂ'\ A JM 30,1995

5. When was the Order served on Ameritech?

ANSWER; aav»ul 3°‘ 1995,

6. When did the “time for removal of the listing” expire?

e N (A W BT, §~30.95)

ANSWER:



7. What evidence do you have that “Ameritech received the Order and blatantly
failed to comply with it?”

ANSWER: DAy Opotsr, o fotoer K 7"% Tt
o 6-3¢-495 at Y20 Phy S W.«z‘s

8. Is the listing that was placed, due to which you were “sued for contempt of
court,” the same listing identified in 1(b) above? If not, please specify by form and content the
listing to which you are referring,

ANSWER: /Woop .. /0 - T g,

9. With regard to the “trial counsel” which you retained, referred to in the
Complaint, please provide the following:

a. Name, address, and telephone number.

ANSWER: S Oy W Coatm,

AE-TSI-s5yg



b. The date retained and the terms of the employment (i.e. hourly rate, retainer
deposit, etc.).

ANSWER: O begreliis | Wﬁ%/‘”““"z

¥

e

¢. Specify the charges incurred by you as attorney fees. Or, if you prefer, attach a
copy of each and every bill for services rendered to you.

ANSWER: 0% . Soe 4(‘)

d. What portion of the attorney fees referred to in the Complaint have been paid?
By whom?

ANSWER: Olyaclor, < 9(é).



e. Have you sought recovery of these attorney fees from any other party? If so,

please provide the details and outcome of that effort. Who, if anyone, represented you in that
effort?

ANSWE#: le‘g-‘-v-zry\. SLQ Q@.

'10. With regard to the fisting “to replace the listing which was enjoined,” please
answer the following;

a. When was the order placed and with whom?

ANSWER: S, €l ar W

b. Was the order placed in writing? Was the order confirmed in writing? If
affirmative, please attach a copy of any such writings.

ANSWER: Yoo (o, St 4



¢. Why did your “business fail” if the “proscribed listing” did appear in the
directory?

ANSWER:  JAe rrmplisn iy Fhs fritmcnnding f««—e:g

11, What evidence do

you have which you believe supports your allegation that
Ameritech was guilty of ¢

‘gross negligence?”

ANSWER:  Fo., %M%%W CounT ek,
GrecmmnT g Coras Tl 0ot vy LT

12. Please identify any expert witnesses you expect to call at hearing; providing
for each: name, address, telephone number and subject matter of the expected testimony.

ANSWER: /v |



13, Please identify any persons having personal knowledge of any matters which

are the subject of this proceeding, For each provide name, address, telephone number and subject
matter.

ANSWER: OA%un KAy CpnanFiee fretl
| Peda \/m& - SPs-3939
2 Nak Sl -
3 Rtat Zonsag

14. Please identify any documents in the Complainants’ possession (or their
attorney) which relate to the subject matter of this proceeding.

ANSWER: () fn T Owel, Yo
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Respectfully submitted,

AMERITECH OHIO
William H. Hunt, (Reg. No. 0008847)
Trial Attorney

800 Bank One Center

600 Superior Avenue East '
Cleveland, Ohio 44114

(216) 566-8200

Jon F. Kelly
Ameritech Ohio
150 East Gay Street 198

Columbus, Ohio 43215
(614) 223-7928

CERTIFICATE OF SERVICE

A copy of the foregoing First Set of Interrogatories of Ameritech Ohio, Respondent
herein, has been served upon Edward W. Cochran, counse! for Complainants herein, 2872

Broxton Road, Shaker Heights, Ohio 44120 by regular U.S. mail, postage prepaid, this / /"/f

it ) F

William H. Hunt

day of April 1996,
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FAOH: Qb Zamea ’ COMPARY: REMMAX | e

The following is now wa would like to have our listing eppssz in tha whits pages
of tha naw Laks County Ohio phone dizaetary,

RE/MAX Mantozs, Real Hstate
Spﬂﬂilliltl. sescntttrce .“94333
B“tty I.M‘- weteV0EbOY |g75.0.’s
Appﬂillll resenitacesey .539-433‘
BOb zm'u...nn---.'75'535‘,k

Also, in conjunction with the display ed {n the yollow pages, dn we get bold

print in blsek lettering for buth the yellow and white pagas? Thank you very much
for your expert saristancs. .é:

CONPINRNTIALITY NOTICE:

Tha dovynents accompanying this telecopy tranamission contain
confidential information balonging to the sendar, vhich is legally
privilegad. The information iy incendsd only for the uss of the
individual er entity named above. If you are net the intended
racipient, you are hazeby actified that any disclasure, SOpying,
disrvibution or the taking of any astion i3 prohibitsd. If you

have recsived this tolecopy in error, pleasa immediately notify

us by telephone to arzange for return of Cha eriginal docusents to us.

Ew(.'é.% |

Thank you,

me speciniiats in real oGtxts
217 mantor avenue
Pajresvalla, Q4 44077
ity hanes 12161 039 - 4333
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IN THE UNITED $TATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC,, Case No. 1:95¢V1453

Judge Lesley Brook Wells
Plaintiff,

ELIZABETH ZAMES and

STIPULATED ORDER OF
ROBERT 2AMES,

INJUNCTION

)

)

)

)

)

V. )
)

)

!

Defendants. )
)

It is atipulated among the parties and it ig therefore ORDERED,
this 30th day of June 1995 that:

A.  Robert Zames and Elizabeth Zames, and any persons in
active concert or Participation with them, shall imnmediately
rescind all orderg that either of them placed with Aperitech, Inc.,
Ameritsch Publishing, Inc., Ameritech Advertising Services, or any
Ameritech affiliate {("Ameritach") for publication of "white pages"
listings to appear in Ameritachfs 1995 oY subsequent directories,
including but not limited to the directory for Lake County, Ohio,
which listings refer in any way to RE/MAX or any of itg federally-

registered trademarks or {tg state-registered trademarks. Service

of a copy of this order by any party to this lawsuit ghall be

CLPRFOL Doc: 185327 1
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sufficient evidence or notice of the rescission and shall operate

as an order to Ameritech to rescind, even in the absence of a

| —

L

; —
directive from the defendantg,
o,

B.  Robert Zameg and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately
rescind all ordars that either of thenm placed with Ameritaech
Publishing, Inc. or Amaritech Advertising Services or any Ameritech
affiliate ("Ameritech") for publication of "yellaw bages" listings
- to appear in Ameritech’s 1995 op subsequent directories, including
but not limited to the directory for Lake County, oOhio, which
listings refer ip any way to RE/MAX or any of itsg federally-
registered trademarks or it state-registered trademarks. ~Service
of a copy of this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and shall operate
48 an order to Ameritech to rescind, even in the absence of a
directive from the defendants.

C.  Robert Zames ang Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately Cease

from any further conduct or advertising:

(1) Suggesting o tending to suggest an
affiliation between the plaintiff or the
brokerage services of Plaintiff and its
franchisees ang Robert Zanmes;

(ii) suggesting or tending to suggest sponsorship

of the brokerage services of Robert Zames by
plaintifs;

(1ii) suggesting or tending to suggest that the real
estate brokerage services of Robert Zames are

that of plaintire and its franchised brokers
and agents;

CLPRIO! Do 185327 3
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D.  Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall inmediately cease
from any further use of the telephone number (216)639~-4333, and
shall immediately take all steps necessary to transfer ownership of
same to RE/MAX International, Inc. Service of a copy of this order
by any party to this lawsuit shall be sufficient evidence or notice
of the transfer and shall operate as an order to Ameritech to

. transfer the telephcne humber, even in the absence of a directive
from the defendants;

E.  Robert Zames shall immediately cease using any of
RE/MAX's federal registered service marks, including; - without
limitation Reg. No. 1,139,014 ("RE/MAX" service mark), Reg. No.
1,173,586 (for hot air balloon service mark), Reg. Na. 1,702,048
(for red over white over blue bar design service mark), and Reg.
No. 1,158,371 (for "above the Crowd!" service mark) and any
confusingly similar variations thereof;

F.  The instances of unauthorjized conduct, as alleged in

the complaint, are not subject matter to be resolved in the pending

arbitration known as a . and MAX International

Inc. et al.; and
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SENT BY:

G. RE/MAX International, Inc. will file a notice of

dismissal for the pending suit (1:95CV1453) without prejudice.

Stipulated To:

Michael W. Vary
Ohio Bar No. 0033789
Marc Alan Silverstein
COhio Bar No. 0043539
Attorneys for Plaintiff
RE/MAX Internhational, Inc.

Date:

oo shuct Hmes

Elizabéth Zames//

vate: (les 5,95
/7 4

It is So Ordered:

Judge
United States District Court

Date:

Edward W. Cochran

Attorney for Defendant
Robert Zames p

Date:
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4

H. Magistrate Judge Steepy is authorized to sign and

enter thig order, with the Same force and effect as if it were

eigned and entereq by a Uniteq States District Judge.

< W

Edward W. Cochran

Stipulated To:

Michael W, Vary
Ohio Bar No. 0033789
Marc Alan Silverstein
Ohio Bar No. 0043539
"Attorneys for Plaintifs
" RE/MAX International, Inc.

Date: Date: Z{" 3 O \7 'gq '

Elizalfeth Zamag/
Date: %ﬁj 275

Attorney for Defendant
Robert zames

It is So Ordered:

Judgs ,
United States District court

Date:

" 185327 1
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Facsimile: 21 8/879-0212

— Facsimile Transmission
North Point, 801 Lakaeside Avenus - Cleveland, OFH 44114 « 21 &/586-3030

D.‘.‘éé{i_@éL

‘Piesase hand deliver the foliowing facsimile to:

-
v

Name: EVanw Pacsimiie No.: __£4Q —Sa4f— >0 0 =
Company: b Number of Pagea (ineluding this page): =
Telsphone No.: !

Send o From:

Telephona No.: _ A6 /ST L -~ 24 r 2K s

O Coples distributed - - CAMNo.: £33 FOO — L0~ 2
Fasstrie Cparsters rvusm

NQTLJCE: This eommunication s intanded to be confidentlal to the person te whom it Is addressed, and it
is subject 1o

orif you are unabie to daliver 'h'l.GBIﬂﬂ'\UHIGIHDH 1o the intended reciplsnt, pleasa do net read, copy or use
this communication or nhow i to any other parsch, but notiy the sender Immediately by telephone at
216/880-3030 or the direst telsphone numbaer noted above,

oopyright protection. if you are notthe intsnded recipiant or the agant of the Intended reciplent

Me

Plsase call us Immediately i the facsimile you reaeive is inocomplete or IHegible. Our telephone

number

Is 27Q/800-3036. Flease ask 10f the tacsimiis operator. Ext.

Jones, Day, Reavis & Pogue
Atlarta, Aumtin, Brusssis, Chicage, Claveland, Columbus, Dallas, Frankfur, Genava, Hang Keng,
trvine, London, Los Angeles, New York, Paris, Piaburgn, Miyadh, Taipsl, Tekyo, Washingten, B.C.

TRANSMISSION REPORT
THIS DOCUMENT WAS SENT
(REDUCED SAMPLE ABOVE)
%% COUNT
PAGES SENT : 05
kK SEND #kx
No REMOTE STATION START TIME DURATION | #PAGES MODE RESULTS
1 1 810 524 7227(06-30-85 4:13 PM 2°28" 5 COMPLETED
NoTE! No = OPERATION NUMBER EC = ERROR CORRECT RS = RELAY SEND
S&F = STORE & FORWARD G2 = CCITT G2 MODE 48 = 4800BPS SELECTED

EYA:;A..‘[L é XEROX Teiecopier 7017



uRerwtl/
’ONES © —Facsimile Transmission
Da |

North Point, 901 Lakeside Avenue o Cleveland, OH 44114 » 216/586-3939
Facsimile; 216/578-0212

Date 6/30/75-

Please hand deliver the following facsimile to;

Name: T\L/ fone Tafﬁ- Facsimile No.: __§ /0 "'Si’f" 7AAT
Company: ' H«HGUM Number of Pages (including this page): __c_
Telephone No.:

- 1 Send copies to: From: f Sfl /t

Telephone No.: _ A6 /SFL - 71 L;

(W

O Copiesdistrbnned ______ camo:_533 700 — &L0-pp 7.

Factimile Cperzior's indais

Message:

Please call us immediately if the facsimile you receive is incomplete or illegible. Our telephone
number is 216/586-3939. Please ask for the tacsimile operator, Ext.

Jones, Day, Reavis & Pogue

Atlanta, Austin, Brussels, Chicago, Cleveland, Columbus, Dallas, Frankfurt, Geneva, Hong Kong,
Ivine, London, Los Angeles, New York, Paris, Pittsburgh, Riyadh, Talpei, Tokyo, Washington, D.C.
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SPECIALISTS FAX # 216-639-439

IN REAL ESTATE No. of pages to follow

——

ZAMES REALTY, INC.

" FAX TRANSMITTAL FORM

T0:  Pat Andreatis DATE:  Jure 0, 195
COMPANY:  Ameritech FAX #: 216-838 4236
FROM: E0b Zames " COMPANY: Zams PRealty Inc., DBA

Specialists In Real Estate -

Ia'nrelimnia‘\irgaw_ofnypl'u'ermbem, 216-633-4333 which necessitates changing my white
and yellow page ads. I am no longer affiliated with REMAX.

The White Page ad should be as follows:

ZAMES REALTY, INC. 639-4334 (In bold print please)
2167 Mentar Averve .
Pleasetbﬂ'esmemﬂayeumpagasinboldpﬁntalso.
In the yellow pages, please do the following with ane of my ather nurbers, 633433,
In the appraisal section: DIVERSIFIED APPRAISERS §39-4339
Also in bold prit. Thmkynu ' . . 2067 Mebar Avenue
connnmnﬁmq}bﬁ&;ﬁve questions. 975-5964

ggﬁffg:zgngsigigogzzgying fhis telecdpy transmission contain
£ ion belonging to the sender, whij i
Privileged. 7The information is j ! the ns” il
Privyl . 1S lntended only for th
individual or entity named ab .  intenmes®
ivi ove. If you are not the intended
gfgégigﬂgiogogragﬁ h:rz@y no;ified that any disclosure, copying,
. & taking of any actiop is Lbi
N ; : prohibited. 1f
u§v§yr:g§;v§d this telecopy in error, please immediately noti??
Phone to arrange for return of the original documents to us.

Thank you.
ZAMES REALTY, INC.
DBA specialists in real estate
\ 2167 mentor avenue
\= 1 Painesville, 04 44077
sror| MES phone: (216) 639 ~ 4333

ench office i y owned and op



ATLANTA
BRUSSELS
CHICAGO
COLUMBUS
DALLAS
FRANKFURT
GENEVA
HONG KONG
IRVINE

Kesps wdent s Fr. 2

EXHIBIT A
JONES, DAY, REAVIS & POGUE
P : - .
LONDON NORTH POINT TELEPHONE: 218-586-3939
LOS ANGELES TELEX: 980369
NEW YORK 901 LAKESIDE AVENUE CABLE: ATTORNEYS CLEVELAND

PARIS
PITTSBURGH
RIYADH
TAIPEI
TOKYO

FACSIMILE: 218.979-0212
WRITER'S DIRECT NUMBER:

(216) 586-7125

CLEVELAND. OHIO 44114

WASHINGTON July 3, 1995

0992-rlk-6572
553700-010-002

BY_MESSENGER

Thomas Linton, Esqg.
Ameritech, Inc.

Room 1424

Erieview Plaza
Cleveland, OH 44114

Re: RE/MAX International, Inc, v. Elizabeth Zames and
Robert Zames; United States District Court for the
Northern District of ohio, Eastern Division;
case No. 1:95CV1453

Dear Tom:

Encleosed is a copy of the "Stipulated Order Of Injunction"
that we obtained in the above-referenced case on Friday, June 30,
1995. As you can see from paragraph D of the Stipulated Order,
the telephone number "(216)639-4333" is to be immediately
transferred to RE/MAX International, Inc. I trust that this copy
of the Stipulated Order should be sufficient to effectuate the
transfer, but if you need anything further, please lat me know.

Please contact Mike Evans of RE/MAX of Northern Ohio (642-
1320) directly for instructions about post-transfer matters. It
is my understanding, however, that he will want the transfer
message for (216)639-4333 to be identical to the new transfer
message being used now for (216)255-2111,

Thank you in advance for your continued cooperation in this
matter.

Very truly yours,

N

Marc Alan Silverstein

Enclosure
¢cc: Mr., Michael Evans (by telecopy)
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IN THE UNITED STATES DISTRICT -COURT.
FOR THE NORTHERN DISTRICT OF OHTIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC,, Case No. 1:95CV1453

Judge Lesley Brook Wells

)
)
)
Plaintiff, )
)
v, )
)
ELIZABETH ZAMES and ) STIPULATED ORDER OF
ROBERT ZAMES, ) INJUNCTION
)
Defendants. )
)

It is stipulated among the parties and it is therefore ORDERED,
this 30th day of June 1995 that:

A.  Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech, Inc.,
Ameritech Publishing, Inc., Ameritech Advertising Services, or any
Ameritech affiliate ("Ameritech") for publication of "white pages"
listings to appear in Ameritech’s 1995 or subsequent directories,
including but not limited to the directory for Lake County, Ohio,
which listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks. Service

of a copy of this order by any party to this lawsuit shall be

—

CLPRFOI Dox: 185327 1



sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescin@, even in_the absence bf a
directive from the defendants.

B. Robert Zames and Elizabeth Zames, and any persons in
activer concert or participation with them, shall immediately
rescind all orders that either of them placed with Ameritech
Publishing, Inc. or Ameritech Advertising Services or any Ameritech
affiliate ("Ameritech") for publication of "yellow pages" listings
to appear in Ameritech’s 1995 or subsequent directories, including
but not limited to the directory for Lake County, Ohio, which
listings refer in any way to RE/MAX or any of its federally-
registered trademarks or its state-registered trademarks. Service
of a copy of this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and shall operate
as an order to Ameritech to rescind, even in the absence of a
directive from the defendants.

C. Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
from any further conduct or advertising:

(i) suggesting or tending to suggest an
affiliation between the plaintiff or the
brokerage services of plaintiff and itg
franchisees and Robert Zames;

(ii) suggesting or tending to suggest spensorship
of ;helbrokerage services of Robert Zames by
plaintiff;

(iii) suggesting or tending to suggest that the real
estate brokerage services of Robert Zames are

that of plaintiff and its franchised brokers
and agents;

CLPRFO! Doc: 185327 1



D.  Robert Zames and Elizabeth Zames, and any persons in
active concert or participation with them, shall immediately cease
from any further use of the telephone number (216)639-4333, and
shall immediately take all steps necessary to transfer ownership of
same to RE/MAX International, Inc. Service of a copy of this order
by an& party to this lawsuit shall be sufficient evidence or notice
of the transfer and shall operate as an order to Ameritech to
transfer the telephone number, even in the absence of a directive
from the defendants;

" E. Robert Zames shall immediately cease using any of
RE/MAX's federal registered service marks, including, without
limitation Reg. No. 1,139,014 ("RE/MAX" service mark), Reg. No.
1,173,586 (for hot air balloon service mark), Reg. No. 1,702,048
(for red over white over blue bar design service_mark), and Reg.
No. 1,158,371 (for "Above the Crowd!" service mark) and any
confusingly similar variations thereof;

F. The instances of unauthorized conduct, as alleged in
the complaint, are not subject matter to be resolved in the pending

arbitration known as Robert Zames et al. and RE/MAX International.

Inc. et al.; and

G. RE/MAX International, Inc. will file a notice of

dismissal for the pending suit (1:95CV1453) without prejudice.

CLPRFO! Doc: 185327 |
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H.  Magistrate Judge Steepy is authorized to sign and
snter this order, with the same force and effect ag if it were

sigred and entared by & United Btates District Judga.

Stipulated To;

Dl JV, G L=

Michael W. Vary ‘ Edward W. Cochran
Ohio Bar Ne. 00337ap (SQLTN(

Maro Alan gilverstein - Attorney for Defendant
Ohio Bar No, 0043539 Robert Zames

+ " Attorneys for Plaintire
RE/MAx‘Internationnl, Inc.

Date; 4/30/‘75" ate: 8~ 30~9¢

-
Elizabath Zames
Date; ey
4 ag/}m IS 057S,

= Lo fotort Same
It is_s0 Ordered: Pheieby caitify that this inshiumeni js 5 true

) and correpf copy of the original on flie in my

atfic

~— m 1 b =
Judge g ! ] ‘ .
Unitcdv tates District Court O

, D o G T
Data: <::}Z(C¢» ;7(/} //’i//if

v K8

e 105377 1
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO _
EASTERN DIVISION S
REMAX INTERNATIONAL, INC. ) JUDGE LESLEY-BROOKS’jVELLE‘
) - v
Plaintiff ) CASE NO. 1:95CV1453 «
) Len
-vs- ) QBD_EBW
) AN_D_QBD.EEBEGABDJNQ
ELIZABETH ZAMES and ) DISCOVERY
ROBERT ZAMES )
)
Defendants )

This case is before the Court on the motion to show cause and
motion for expedited discovery filed by plaintiff Re/Max Iqtemational. Inc.

On June 30, 1895 and July 14, 1995, the Court entered stipulated
orders of injunction ordering defendants Robert Zames and Elizabeth Zames to:

___immediately rescind all orders that either of them placed
with Amentech Inc., Ameritech Publishing, inc., Ameritech

1995 or subsequent directories, including but not limited to
the directory for Lake County, Qhio, which listings refer in
any way t0 RE/MAX or any of its federally-registered
trademarks of its state-registered trademarks. . . .

Re/Max asserts an Ameritech “white pages’ directory for Lake County, Ohio, was

published with the following listing:

Remax Masters Real Estate —-

BOttY ZAMES ...covvmervivsnssees §75-0899
REMAX Masters Reaal Estate —

APPIRISAIS .croovressssisermeoeee 639-4334

AQ T2A Q
{Rev. 8820 \!

NOU B2 ’95 15:40
| B1® 524 7227 PAGE.@02
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_States Court House, 201 Superior Avenue, N.W., Cleveland, Ohio, and show cause

AAY LLGAL T

Re/Max requests a finding that Elizabeth and Robert Zames and
Ameritech are in contempt of court for failing to obey the stipulated order. They further
demand damages, attomey’s fees, and costs.

Ameritech was not a party to the prior procaeding, and hence
cannot have violated the Court's order. Therefore, the motion to show cause is denied
with respect to Ameritech.

Absent evidence of the circumstances surfounding the “white
pages” listing, the Court cannot determine whether the stipulated order was violated.
Therefore, defendants Robert Zames and Elizabeth Zames shall appear before United
States District Judge Lesiey Brooks Wells of the United States District Court for the

Northern District of Qhio on November 21,1995 at :30a.m., in Courtroom 342, United

why they should net be held in contempt for failure to comply with the stipulated order.

1t is further ordered that Robert Zames and Elizabeth Zames shall
file and serve their written respense to Re/Max's motion not later than ten (10) calendar
days before the hearing.

Prior to the hearing, the parties may conduct limited discovery
necessary and appropriate to support of defend the claim that the Zames’ violated the
stipulated injunction. Depositions may be taken on ten (10) days’ notice; responses to
interrogatories, requests for production of documents, and requests for admissions

must be served within 14 days after service.

| 819 524 7227 PAGE.B@3
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Plaintiff s motion for expedited discovery is denied. Expedited
discovery will not ameliorate the alleged harm to Re/Max from the listing. There isno
reason to believe evidence will be destroyed in the month before the hearing.
Therefore, expedited discovery is not warrantad.

NITEQD STATES DISTR DGE
(
3
AO T2A
(Rav. 8/82)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIQ. ..., - ., . = |
EASTERNDIVISION ¢ PL G

RE/MAX INTERNATIONAL, INC. JUDGE LESLEY BROOKS WELLS |

)
)
Plaintiff ) CASE NO. 1:95CV1453
-vg- ; ORDER GRANTING
) RECONSIDERATION OF QRDER
ELIZABETH ZAMES and ) TO SHOW CAUSE AND DENYING
ROBERT ZAMES ) MOTION FOR AMERITECH TO SHOW
) CA Yl T
Defendants ) HELD IN CONTEMPT

This Court previously ordered defendants Elizabeth and Robert
Zames to show cause why they should not be held in contempt of court for failure to
obey the stipulated orders of injunction entered on June 30 and July 14, 1995, The

L. )

Court denied plaintiff Re/Max International, Inc.'s (“Re/Max’s”) motion to show cause
with respect to Ameritech, Inc., Ameritech Publishing, Inc., and Ameritech Advertising
Services (collectively, “Ameritech”). Re/Max now asks the Court to reconsider its
decision with respect to Ameritech, and consider whether Ameritech violated the
injunctioﬁs.

Re/Max's motion for reconsideration is granted.

On June 30, 1995 and July 14, 1995, the Court entered stipulated
orders of injunction ordering that:

Robert Zames and Elizabeth Zames, and any persons in

active concert or participation with them, shall immediately

rescind all orders that either of them placed with Ameritech,
Inc., Ameritech Publishing, Inc., Ameritech Advertising
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Services, or any Ameritech affiliate (“Ameritech”) for
publication of “white pages’ listings to appear in Ameritech's
1995 or subsequent directories, including but not limited to
the directory for Lake County, Ohio, which listings refer in
any way to REMAX or any of its federally-registered
trademarks or its state-registered trademarks. Service of a
copy of this order by any party to this lawsuit shall be
sufficient evidence or notice of the rescission and shall
operate as an order to Ameritech to rescind, even in the
absence of a directive from the defendants. (Emphasis
added.)

Re/Max asserts an Ameritech “white pages” directory for Lake
County, Ohio, was published with the following listing:

Remax Masters Real Estate -

Betty Zames ............cceevives 975-0899
REMAX Masters Real Estate —
Appraisals ................. s 6394334

The Court's order requires the Zames (and persons in active
concert or participation with them) to rescind their order with Ameritech for certain
listings, and provides that service of a copy of the court order on Ameritech will provide
notice of the rescission, even absent a directive from the Zames.

The statement that service of the court order will “operate as an
order to Ameritech to rescind” serves as a contractual directive to Ameritech, not as a
court directive, as the following language (“even in the absence of a directive from the
defendants") makes clear. Therefore, this portion of the court order does not place any
court-ordered obligation on Ameritech to comply with the directive to rescind.

Finally, Re/Max's assertion that Ameritech is a person “in active

concert or participation with” the Zames is not supported by the record. The existence
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of a contractual relationship between the Zames and Ameritech, even if shown, would
not in itself make Ameritech an agent or servant of the Zames, or subject to their
control. The mere fact that Ameritech was aware of the injunction does nat mean that it
was bound by it.

A court “cannot fawfully enjoin the world at large, no matter how
broadly it words its decree. . . . It is not vested with sovereign powers to declare
conduct unlawful; its jurisdiction is limited to those over whom it gets personal service,
and who therefore can have their day in court” Alemite Mfg. Corp. v. Staff, 42 F 2d
832, 833 (2d Cir. 1930) (Hand, J.). Here, Ameritech was not a party to the prior
proceeding, and hence cannot have violated the Court's order. Therefore, the motion

to show cause is denied with respect to Ameritech.

/UNSTED SJATES DISTRICT J
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UNITED STATES DISTRICT COU ' Za
NORTHERN DISTRICT OF OH o
EASTERN DIVISION

b

ot |

i)
RE/MAX INTERNATIONAL, INC. ) JUDGE LESLEY BROOKS WELLS
) en
Plaintif ) CASENO. 1:95CV1453 <
) ‘ :
-Vs- ) QRDER OF DISMISSAL OF :
) MOTION TO SHOW CAUSE ]
ELIZABETH ZAMES and ) |
ROBERT ZAMES )
)
Defendants )
. L
Pursuant to the Stipulation and Order of Further Injunction and

Order of Dismissal signed by the parties, entered on the record on November 21, 1995,

and attached hereto and incorporated herein, plaintiff Re/Max International, Inc.’s

motion to show cause filed October 6, 1995, is hereby dismissed, with prejudice.

| 3
AQ T2A | ~

{Rev. 8/82) \




UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RE/MAX INTERNATIONAL, INC. JUDGE LESLEY BROOKS WELLS

Plaintiff CASE NO. 1:95CV1453

V.

ELIZABETH ZAMES and
ROBERT ZAMES STIPULATION AND ORDER
OF FURTHER INJUNCTION

AND OF DISMISSAL

et et N e Nt et N Nt Nt St

Defendants

Pursuant to agreement between the parties, Plaintiff,
RE/MAX International, Inc. ("RE/MAX"), in consideration of the
undertakings set forth herein, hereby moves this Court for a
dismissal with prejudice of its Motion to Show Cause, filed
October 6, 1995.

Plaintiff RE/MAX and Defendants Robert Zames and
Elizabeth Zames hereinafter agree to the following and the Court
hereby orders:

1) The telephone numbers "(216) 639-4334" and "(216)
975-0899 shall be transferred or assigned to RE/MAX effective
immediately. Defendants shall execute all authorizations
necessary to effect such transfer or assignments. RE/MAX shall
be responsible for all costs and charges of said numbers. RE/MAX
shall reimburse Betty Zames any costs thereof that have been paid
in advance, not to exceed $125. The telephone numbers shall be

answered by electronic means with the following messages:

CLLITO1 Doc: 200452 1



For telephone number "(216) 639-4334":

"Hello. You have reached (216) 639-4334. If

you wish to contact a RE/MAX Broker or Agent,

please call (number to be inserted]. If you

wish to reach Bob Zames’ Broker, who is no

longer affiliated with RE/MAX, please call

[number to be inserted]."

For telephone number " (216) 975-0899":

"Hello. You have reached (216) 975-0899. If

you wish to contact a RE/MAX Broker or Agent,

please call [number to be inserted]. If you

wish to reach Realtor Betty Zames, who is no

longer affiliated with RE/MAX, please call

(number to be inserted]."

2) Robert Zames and Elizabeth Zames shall cease either
using or causing to have used, any signs, stationary, business
cards, advertisements, brochures, or any other materials in
furtherance of the business of Robert Zames, Elizabeth Zames,
Zames Realty, Inc., and/or Specialists in Real Estate, which
contain or refer to any of RE/MAX's federally registered service
marks or trade marks, including, without limitatien,

Reg. No. 1,139,014 {"RE/MAX" service mark), Reg. No, 1,173,586
(hot air balloon service mark), Reg. No., 1,702,048 (red over
white over blue design service mark) and Reg. No. 1,158,731
("Above the Crowd!" service mark) (hereinafter "RE/MAX’ marks")

and any confusingly similar variation thereof.

CLLITO1 Doc: 200452 1



. Defendants shall cease using the colors, red, white and
blue, together in any three color field on any sign, stationary,
business cards, advertisements, or any other materials used in
the furtherance of the business of Robert Zames, Elizabeth Zames,
Zames Realty, Inc. and/or Specialists in Real Estate.

3) Mike Evans, a representative of RE/MAX, accompanied
by counsel, shall inspect the premises of Zames Realty, Inc. for
the purposes of confirming that no signs, stationary, business
cards, advertisements, brochures, or other materials used in
furtherance of the business of Robert Zames, Elizabeth Zames,
Zames Realty, inc., and)or Specialists in Real Estate contain or
refer to any of RE/MAX' marks, or any confusingly similar
variation thereof.

Such inspection shall occur at a time to be mutually
agreed upon by the parties hereto, but such inspection shall
occur by December 15, 1995.

The Stipulated Order of Injunction, entered by this
Court on June 30, 1995, and the Memorandum of Opinion and Order
Entering Stipulated Order of Injunction and Dismissing case,
entered by this Court on July 14, 1995, shall remain in full
force and effect.

RE/MAX reserves the right to enforce the terms of the
Court’s June 30, 1995 and July 14, 1995 orders, and the terms set
forth herein, for any and all violations occurring after this

date.

CLLITO1 Doc: 200452 1



Stipulated and agreed to:

Date: November 21, 1995 Date: November 21, 1995
s/Michael W. Vary s/Edward W. Cochran
Michael W, Vary Edward W. Cochran
Counsel for RE/MAX Counsel for Robert and

Elizabeth Zames

s /Robert Zames s/Elizabeth Zames
Robert Zames Elizabeth Zames
Date: Nov. 21, 1995 Date: 11-21-95

It is so ordered:

Judge United States District
Court

Date:

CLLITOL Dox: 200452_1





