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COMPANIES’! MEMORANDUM IN OPPOSITION TO MOTION
FOR LIMITED STAY OF DISTRIBUTION RIDERS

The Commission should deny Movants’? request to stay the Companies’ proposal to
continue the Delivery Capital Recovery Rider (“Rider DCR”) in ESP V. Movants invoke the
November 29, 2023 indictment against the former Commission Chair — specifically the
indictment’s references in Count 6 to “2010” and unidentified “settlement payments” — to contrive
a relationship between Rider DCR and criminal proceedings. However, nothing in Count 6 (a
count alleging an attorney’s embezzlement from a client) or elsewhere in the indictment supports
the Movants’ claim. The Commission recently concluded that ESP V is “completely unrelated”
to the Commission’s HB 6-related investigations® and nothing in the indictment disproves that

conclusion.

! Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company.

2 Movants are Northwest Ohio Aggregation Coalition, Ohio Manufacturers’ Association Energy Group and the Office
of the Ohio Consumers’ Counsel.

3 Entry on Rehearing, Case Nos. 17-974-EL-UNC, 17-2474-EL-RDR, 20-1502-EL-UNC, 20-1629-EL-RDR (Oct. 18,
2023) 419. The Commission has already heard and rejected several attempts to create a relationship between ESP V
and the Commission’s investigations related to HB 6. This memorandum in opposition will not address arguments
the Commission has previously rejected. Instead, this memorandum will focus on responding to the Movants’
incorrect suggestions that there has been a recent change in circumstances that justifies a departure from the
Commission’s October 18, 2023 Entry on Rehearing.



Further, Movants’ requested stay could harm customers. Rider DCR supports capital
investments to maintain distribution system reliability and counteract system degradation, and
provides other protections for customers. Rider DCR is too important to compromise based on
speculation. Therefore, the Motion should be denied.

I. ARGUMENT
A. The Motion is based on speculation and conjecture.

In its October 18, 2023 Entry on Rehearing in the four investigations, the Commission
concluded that ESP V is “completely unrelated” to HB 6.* In their Motion, Movants attempt to
establish a relationship using the November 29, 2023 indictment against the former Commission
Chair. According to Movants, the indictment reveals “a scheme to defraud customers, which may
be related to ‘settlement payments’ received in conjunction with FirstEnergy’s ESP proceeding
pending before the PUCO in 2010. The 2010 ESP and settlement created FirstEnergy’s Rider
DCR.”

Nothing in the indictment, however, supports the Movants’ claim. The Movants rely on
Count 6 of the indictment, which alleges Wire Fraud.® Count 6 alleges an “embezzlement scheme”
lasting “[f]rom in or about 2010 through in or about March 2019,” whereby the defendant “entered
into agreements and arrangements on behalf of Industry Group 1 and its members, which resulted
in companies making payments (‘settlement payments’) to Industry Group 1 and its members,”
and that defendant “kept money intended for Industry Group 1 and its members for himself.”’
Based on the Indictment’s mere mention of “2010” and “settlement payments,” Movants claim

that Count 6 relates to the 2010 settlement of the Companies’ ESP II, which created Rider DCR,

41d.

5 Movants’ Supporting Memo at 2.

¢ Movants’ Supporting Memo at 2 n. 7 (citing Indictment at 16-19), 6.

7 Case No. 1:23-cr-114, Indictment (Nov. 29, 2023), 49 28, 30(b) and (c).

2



and that “this rider [DCR]...appears to be the subject of the recent indictment and the criminal
activities” of the former Commission Chair.®

Count 6 does not support Movants’ argument. Count 6, which alleges an attorneys’
embezzlement from a client, does not: (1) refer to any Commission proceedings, (2) refer to any
proceedings of the Companies, (3) mention any ESP, let alone ESP II, or (4) suggest that any
company making the referenced “settlement payments” participated in the alleged embezzlement
scheme. Accordingly, there is nothing in the indictment supporting Movants’ speculation that
Rider DCR “appears to be the subject of the recent Indictment and...criminal activities...”’ or that
“we have learned of a new criminal proceeding that appears to relate specifically to Rider DCR.”!°

Because the Motion’s premise is incorrect, Movants’ application of the six-part test
articulated in F.T.C. v. E.M.A. Nationwide, Inc.'! is unnecessary. The Commission need not
“decide whether a civil case should be stayed due to a related criminal proceeding”!? because
Movants have not identified any criminal proceeding “related” to ESP V, much less related to
Rider DCR.

B. Movants’ requested stay could harm customers.

The Movants assert the limited stay would not cause prejudice to the Companies because
“any Rider DCR increases could still be considered in [the Companies’] upcoming rate case
proceeding,”!® and “other portions of the utility’s electric security plan could go forward.”!*
Contrary to the Movants’ assertion, the requested stay would harm the Companies. Currently, the

Companies make capital investments of hundreds of millions of dollars per year, and their annual

8 Movants’ Supporting Memo at 2.
 Movants’ Supporting Memo at 2.

19 Movants’ Supporting Memo at 11.
11767 F.3d 611, 626-27 (6th Cir. 2014).
12 Movants’ Supporting Memo at 8.

13 Motion at 3.

14 Movants’ Supporting Memo at 13.



revenue cap for Rider DCR is $390 million. While the Movants’ requested relief is unclear, the
Motion creates a risk that Rider DCR could be set to zero at the end of ESP IV and remain at zero
until an indefinite date when the Companies’ May 2024 base distribution rate case is resolved.
The financial challenges of losing Rider DCR would put the Companies’ ability to continue
investing in their distribution system at risk. This situation would be harmful to the Companies
and customers.

Indeed, the Motion overlooks the importance of Rider DCR to customers. Rider DCR
supports the Companies’ capital investment in the distribution system to offset system degradation
and maintain reliability. Rider DCR also promotes gradualism for customers through quarterly
updates, and ensures customers are only paying for the Companies’ actual costs, subject to
reconciliation, annual audits, and revenue caps. Rider DCR is too important to compromise based
on an unsupported claim that Rider DCR ““appears to be the subject of the recent indictment and
»15

the criminal activities.

For these reasons, the Commission should deny the Motion.

15 Movants’ Supporting Memo at 2.
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