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Respondent.

APPLICATION FOR REHEARING OF OHIO POWER COMPANY

Under R.C. 4903.10 and OAC 4901-1-35, Ohio Power Company (“AEP Ohio or the
“Company”) respectfully submits this Application for Rehearing of the Commission’s September
6, 2023 Opinion and Order in this proceeding (“Opinion and Order”). As explained in the
accompanying Memorandum in Support, the Opinion & Order was unlawful and unreasonable in
the following respects:

. First Ground for Rehearing: The Commission’s “Narrow and Limited” Ruling in
Favor of NEP on Part 2 of NEP’s Count | Is an Unreasonable and Unlawful
Application of the Complaint Case Statute, R.C. 4905.26.

A. The Complaint Case Statute, R.C. 4905.26, Is a Jurisdictional and Procedural
Mechanism, Not an Independent Standard that Entities Can “Violate.”

B. It Is Unreasonable to Fault AEP Ohio for Its Actions Following the Wingo
Complaint Dismissal Because AEP Ohio Faced an Uncertain Legal Issue with No
Guidance from the Commission, and AEP Ohio Acted in Good Faith and
Simultaneously Brought the Issue to the Commission for Decision.

C. The Commission Denied AEP Ohio Its Right to Due Process of Law by Finding
that AEP Ohio “Violated” a Rule That Did Not Exist at the Time.

D. A Finding that AEP Ohio “Violated” R.C. 4905.26 Is Not Necessary to Reach the
Same Result in This Case Including the Decision to Direct Changes to AEP
Ohio’s Practices or Tariff.



Second Ground for Rehearing: The “Electric Reseller Tariff” Ordered by the
Commission Is Unlawful Under the Commission’s Own Interpretation of “Electric
Light Company” Under R.C. 4905.03(C), Violates the Statutory Rulemaking
Procedures in R.C. Chapter 106, and Results in an Unreasonable Tariff Paradigm.

A.

D.

The Commission’s Reinstatement of the “SSO Price Test” Through a Tariff
Contravenes the Express Instructions of the Supreme Court’s Remand Order in
Wingo.

By Ordering the “Electric Reseller Tariff,” the Commission Expanded the Scope
of Its Disconnection Rules (OAC 4901:1-18) and Enacted Other Rules of General
Applicability Without Following the Statutory Rulemaking Procedures in R.C.
Chapter 106.

1. The Commission Did Not Provide Adequate Notice and Opportunity to Be
Heard.

2. The Commission Discriminatorily Ordered Protections for Certain, but
Not All, Tenants in the State of Ohio.

3. The Commission Failed to Follow Mandatory Statutory Procedures
Required to Amend the Administrative Rules.

It Is Unlawful and Exceeds the Commission’s Statutory Jurisdiction Under R.C.
4905.03(C) for the Commission to Conclude that NEP (and Landlords) Are Not
“Electric Light Companies” and Yet Regulate Them Through AEP Ohio’s Tariff’s
as if They Were.

The “Electric Reseller Tariff” Is Unworkable for Several Reasons.

Third Ground for Rehearing: The Commission’s Application of the Jurisdictional
Statute, R.C. 4905.03(C), to NEP Is Legally and Factually Erroneous.

A.

The Commission’s Definition of “Consumer” in R.C. 4905.03(C) Is Contrary to
That Term’s Plain Meaning.

The Commission’s Conclusion that NEP Is Not “Engaged in the Business of
Supplying Electricity” Under R.C. 4905.03(C) Is at Odds with the Plain Meaning
of “in the Business of” and “Supplying” and Incorrectly Credits Formalisms Such
as “Agency” That Cannot Be Found in the Statute.

Fourth Ground for Rehearing: The Commission’s Stay Order and Final Order Were
Unlawful Because the Commission Failed to Consider Whether AEP Ohio’s Forced
Abandonment of the Apartment Complexes Was “Reasonable” and Promoted the
“Welfare of the Public” Under the Miller Act, R.C. 4905.20-.21.

A.

AEP Ohio Did Not Waive Its Miller Act Arguments.



AEP Ohio’s Miller Act Arguments Are Not Moot.

AEP Ohio Was Not Required to File a “Separate Application for Abandonment”
to Properly Invoke the Miller Act in This Proceeding.

On Rehearing, the Commission Should Conclude that the Required Conversions
to Master Meter Service Are Unreasonable Under the Miller Act.
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INTRODUCTION

AEP Ohio’s resale tariff as approved by the Commission mirrors Ohio law as it might
change over time (e.g., through caselaw such as the Supreme Court’s Wingo decision): it restricts
“unlawful” resale. There was a gap in the law left by the Wingo remand, and after Wingo it was
unclear what constituted “unlawful” resale. AEP Ohio brought this complaint against NEP to
seek guidance from the Commission on how to interpret its tariff and, while a decision was
pending, to preserve the status quo for 1,171 AEP Ohio customers at five apartment complexes
in AEP Ohio’s service territory. As Wingo recognized, previous cases had addressed an original
form of submetering where (a) the resale was conducted by the landlord itself, and not a third
party; (b) the resale was conducted on the landlord’s own property (i.e., property that the
landlord owned); (c) the landlord was merely recovering its electric costs (including, sometimes,
an administrative fee) from tenants, and not attempting to generate a substantial profit; and (d)
the resale of electricity was “ancillary” to the landlord’s principal business of leasing residential
or commercial real estate to tenants. Wingo contrasted this original form of submetering with
what it called the “third party,” “big business” form of submetering, where (a) the resale
involved a “third party,” not just the landlord; (b) the third party operated at “multiple
properties” that it does not own; (c) the third-party reseller was generating substantial “profit,”
not just recovering costs; and (d) submetering is the third-party reseller’s primary business, and
is not “ancillary” to some other business the third-party reseller engages in. In his separate
opinion, Commissioner Conway correctly and emphatically observed that the facts in this case
are “novel and unprecedented” and do not “remotely resemble” the facts presented in prior

submetering cases.



Unfortunately, the Opinion and Order brushes off this critical distinction as “background”
in the Supreme Court’s decision and sidesteps the Court’s remand directive to apply the statutory
provisions to the novel facts of large-scale third-party submetering practices. Instead, the
Opinion and Order chooses to affirmatively sanction NEP’s anti-consumer scheme by concluding
based on “form over substance” that NEP is merely an agent for landlords that falls within the
judicially-established landlord-tenant exception. After retrospectively finding that AEP Ohio
somehow violated R.C. 4905.26 (the complaint case statute) by acting in good faith to implement
its Commission-approved tariff in the wake of the Wingo vacatur, the Commission directs AEP
Ohio to implement an even more problematic regulatory tariff solution that unlawfully attempts
to regulate landlords. One of the tariff provisions ordered by the Commission unlawfully
resurrects the same SSO price cap theory of jurisdiction that was just vacated by the Supreme
Court. Moreover, the impractical tariff directive imposes an unreasonable burden on the
Company and places it in even more peril going forward. In addition, the Opinion and Order
violates the Miller Act, R.C. 4905.20-4905.21. Fundamentally, the Commission’s decision is
unlawful and unreasonable in four ways.

First, the Commission erred by endorsing a stray, minor argument of NEP’s and finding
that AEP Ohio “violated” R.C. 4905.26 “on a narrow and limited basis” at least “to the extent it
applies to NEP.” In so doing, the Commission incorrectly interpreted R.C. 4905.26 as a source
of substantive rights as opposed to its intended purpose as a procedural vehicle to enforce a
statute that establishes a substantive right (e.g., R.C. 4905.35). The Commission has previously
had correctly held that R.C. 4905.26 “operates as the procedural vehicle for bringing the
complaint before this Commission.” Holding that AEP Ohio “violated” R.C. 4905.26 is like

saying the Commission “violates” the appeal statute, R.C. 4903.13, when the Supreme Court



reverses or vacates the Commission’s order — as it did in Wingo. It is like concluding that a
utility “violates” R.C. Chapter 4909 when the Commission orders new rates to replace the
existing rates (the latter of which were, of course, previously approved by the Commission as
being just and reasonable). Rather, the Commission was correct in the lhlendorf case to
conclude that R.C. 4905.26 is merely a procedural vehicle for raising concerns before the
Commission and the Allianz decision was correct in concluding that the complaint case statute
creates no independent claim.

The Commission also erred in faulting AEP Ohio for taking a position on a tariff
provision that was neither self-executing nor unambiguous. The stark reality of AEP Ohio’s
situation was that, after dismissal of the Wingo complaint on remand and the lack of a
Commission investigation or rulemaking, AEP Ohio was forced to decide how to interpret the
“unlawful resale” provision of its tariff. The Commission’s previous guidance, the “modified
Shroyer test,” had been vacated by the Court, and the Commission had provided no replacement
test or any other guidance when it dismissed Wingo on remand. This situation necessarily
demanded that AEP Ohio freshly scrutinize the factual and legal analysis of NEP’s request to
convert the five buildings at issue here to submetering, which AEP Ohio’s legal counsel literally
communicated to NEP the day after the Wingo decision was issued.

Significantly, in rejecting NEP’s other counterclaims, the Opinion and Order itself
affirmatively and repeatedly sanctions AEP Ohio’s decision to bring this complaint case and
emphasizes the difficulty of determining whether NEP engages in “unlawful resale.” It was only
after an “intense and in depth review” that the Commission determined that large-scale third-

party submetering was lawful in light of the Wingo remand.



Even if AEP Ohio’s policy was “unfounded and unreasonable,” which AEP Ohio
contests, adopting that policy cannot have violated a statute that does not, itself, prohibit
unfounded or unreasonable policies. Holding that R.C. 4905.26 independently imposes a
reasonableness standard, and that AEP Ohio’s policy violated that standard, would render the
statute unconstitutionally vague. The void-for-vagueness doctrine reflects the principle that a
statute which either forbids or requires the doing of an act in terms so vague that persons of
common intelligence must necessarily guess at its meaning and differ as to its application,
violates the first essential of due process of law.

Similarly, in the absence of an established standard based in a statute, lawful rule, or
Commission order, it is unreasonable and unlawful to form a statutory violation based purely on
retroactively disagreeing with the Company’s good faith actions in attempting to apply its
Commission-approved tariff. A utility is constantly required to interpret and apply its tariffs and
it cannot reasonably be considered a statutory violation to do so. Doing so is akin to unlawful
retroactive ratemaking. The “violation” finding should be reversed or modified on rehearing.

Second, the Commission erred by sua sponte ordering AEP Ohio to establish a new
“reseller tariff.” The Commission ordered AEP Ohio to file tariffs requiring that: (1) a landlord’s
lease agreement contain a notice in all capital letters that the tenant agrees to have the landlord
secure and resell electricity and that the customer will no longer be under the Commission’s
jurisdiction; (2) the landlord’s resale of electricity is at an amount the same or lower than what a
similarly situated SSO customer would pay; and (3) landlord disconnection of service to a tenant
will follow the rules set forth in Ohio Adm. Code 4901:1-18 (collectively referred to as “Tariff
Directive”). These tariff provisions unreasonable and unlawful for several reasons. Once the

Commission disclaimed jurisdiction over the resale of electric service in submetering, the



Commission divested itself of jurisdiction to impose any regulations on that industry. In
addition, the Commission’s attempt to protect tenants by resurrecting the SSO Price Test flies
directly in the face of the Wingo decision from just a few years ago. Moreover, the Commission
also abridged the due process protections afforded to those that are impacted by this decision,
which will be discriminatorily applied. Imposing half-measures will only serve to further
confuse jurisdiction, place tremendous burden on AEP Ohio, and potentially harm a number of
unknown parties, including tenants, that were not afforded an opportunity to heard.

Parties that will be impacted by this decision, including but not limited to AEP Ohio,
were not given the requisite opportunity to be heard on these changes, which will result in
discriminatory application of the Tariff Directive. This “split the baby” approach has also thrust
AEP Ohio into an untenable position of having to police an immeasurable number of private
entities (landlords/submetering companies) over which AEP Ohio retains no control and fails to
solve for the jurisdictional conundrum of enforcing the Tariff Directive. Notably, the
Commission’s reinstatement of the “SSO Price Test” through a tariff contravenes the express
instructions of the Supreme Court’s remand order in Wingo. For these reasons, the Commission’s
decision requiring AEP Ohio to implement the Tariff Directive is unreasonable and unlawful.

Based upon the modified Shroyer Test, the Commission had found that NEP was not a
public utility. But in reversing the Commission’s determination, the Supreme Court of Ohio
found that “whether someone is *harmed’ isn’t a jurisdictional question; it is a merits question
that can be answered only after it is determined that an activity falls within the PUCQO’s
jurisdiction.” The Opinion and Order’s Tariff Directive is explicitly adopted to redress the
“consumer” harms exposed and detailed through the testimony AEP Ohio witness Lesser. The

Commission acknowledges the shocking loss of rights and protections that are afforded to
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residential customers of regulated utilities to ensure that they “receive adequate, safe, and
reasonable electric service, as required by law.” But in finding “that NEP is not a public utility
and therefore not subject to our jurisdiction” the Commission was forced to also find that it
“lack[ed] the power to directly regulate NEP’s actions.”

Tariffs, however, reflect the terms and conditions of utility service that are enforceable
by the utility, its customers, and the Commission. Therefore, under the Commission’s ruling in
this case, so long as submetering companies (such as NEP) and landlords do not charge more
than the SSO, they will be outside the Commission’s reach. By ordering the Tariff Directive, the
Commission expanded the scope of its disconnection rules (OAC 4901:1-18) and enacted other
rules of general applicability without following the statutory rulemaking procedures in R.C.
Chapter 106. But it did so without following mandatory rulemaking requirements. The
Commission did not provide adequate notice and opportunity to be heard. The Commission
discriminatorily ordered protections for certain, but not all, tenants in the State of Ohio.

Third, the Commission should have applied the plain language of R.C. 4905.03(C) and
concluded that NEP is “engaged in the business of supplying electricity . . . to consumers” and,
therefore, is an “electric light company” and “public utility” under Ohio law. The Commission’s
contrary conclusion was erroneous because it interpreted R.C. 4905.03(C) in a manner that is
contrary to the plain meaning of the statutory text and because it disregarded the substantial
evidence in this case showing that NEP is, in substance, operating as a public utility. Instead, the
Commission adopted NEP’s “agency” formalism, which has no basis in law.

The Commission’s initial error in applying R.C. 4905.03(C) was to interpret the word
“consumer” in a manner that goes against that word’s ordinary meaning. The Supreme Court has

repeatedly held that statutory text should be interpreted according to the ordinary, dictionary
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definitions of the words used, and dictionaries define “consumer” to mean a person that
“utilizes” or “uses” an “economic good” or “service.” Here, that means that the tenant of a
submetered building who uses electricity to cook food, watch tv, dry clothes, etc. in her
apartment must be a “consumer.” Indeed, there is no question that the tenant is a “consumer”
under R.C. 4905.03(C) on Day One, before submetering, when AEP Ohio serves the tenant
directly. On Day Two, when the building converts to submetering, nothing changes about the
way the tenant uses electricity, and the only reasonable interpretation of the statute is that the
tenant remains a “consumer.”

Rather than apply the ordinary meaning of the word “consumer,” the Commission relied
on inapposite Supreme Court cases that held that landlords of submetered buildings are
“consumers” of electricity under R.C. 4905.03(C). But none of those cases addressed the critical
question here — whether tenants in submetered buildings are also “consumers.” Indeed, we know
these cases did not foreclose a determination that submetered tenants are “consumers,” for if they
had, the Wingo decision (which thoroughly discussed this precedent) would have recognized this
and held that precedent dictates that no submetering entity (whether landlord or NEP) can be
“engaged in the business of supplying electricity . . . to consumers” under R.C. 4905.03(C). The
fact that the Court did not hold this, but rather remanded the case to the Commission, logically
entails that the precedent the Commission cites did not foreclose a determination that landlords
and tenants in submetered buildings are both “consumers” under R.C. 4905.03(C). That, as
discussed above, is the only reasonable way to apply the plain meaning of the order “consumer”
in this context.

The Commission further erred in applying R.C. 4905.03(C) to NEP disregarding the

substantial, detailed, comprehensive evidence in the record showing that NEP is “engaged in the
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business of supplying electricity.” R.C. 4905.03(C). To very briefly summarize the voluminous
record, there was essentially undisputed evidence showing that NEP:

e Installs and operates all distribution equipment at a submetered building at its own
expense.

e Maintains and repairs all distribution equipment at its own expense.

e Buys electricity at the master-meter at its own expense, including paying for distribution
service from AEP Ohio and arranging and paying for generation service from a CRES.

e Reads meters, sends bills to tenants based on their usage, and collects and keeps the
money that tenants pay for electric service.

e Offers tenants payment plans and maintains a customer service center to answer tenant
questions about service and billing.

e Disconnects the electric service for tenants who do not pay their bills.

(See infra Section 111.B for record citations.) All these activities are the indicia of an entity
“engaged in the business of supplying electricity.” R.C. 4905.03(C). They are the very same
activities that AEP Ohio conducts when it serves tenants in an apartment building that is not
submetered.

Despite being undisputed facts, the Opinion and Order did not seriously consider any of
these activities or attempt to apply the record facts to meaning of the words “engaged in the
business of supplying electricity” in R.C. 4905.03(C). Instead, the Commission credited a
formalism invented by NEP: “agency.” Following NEP, the Commission reasoned that if a
landlord is allowed to submeter its tenants under existing precedent, then the landlord’s “agent”
must be permitted to do so too. This reasoning was erroneous in several ways.

As Wingo explained, landlords have been allowed to submeter tenants because landlords
are “engaged in the business” of renting apartments, and submetering is merely “ancillary” to
this “business.” The record here, however, shows that NEP is not engaged in the business of
being a landlord or renting apartments, but rather NEP “engaged in the business” of submetering

13



—that is, to use the Commission’s own terminology, the business of “reselling” electricity. That
differentiates NEP from landlords, and the Commission should have evaluated NEP own its own,
rather than applying the legal status of landlords automatically to NEP.

In addition, the Commission’s “agency” reasoning fails because, as a matter of law, the
special legal status of principals (here, landlords) does not automatically confer to their agent
(here, NEP). This kind of “legal status transfer” has no basis in the “black letter agency law”
that NEP cited in support of its agency theory. For instance, an attorney may hire a non-attorney
agent to enter into contracts on the attorney’s behalf, but that agency relationship does not give
the non-attorney agent the right to practice law. Whether the agent has a certain legal status
(right to practice law) depends on whether the agent herself is duly licensed; it does not depend
on the legal status of the principal.

Moreover, even if legal status did transfer from principal to agent (it does not), the record
contains key facts showing that NEP cannot, as a matter of law, be NEP’s agent. Namely, there
are ways in which NEP does not follow landlord-tenant law — most notably, landlords are
prohibited by law from disconnecting tenants’ electric service, see R.C. 5321.12, yet NEP
regularly disconnects for nonpayment. NEP cannot have it both ways. Either NEP is the
landlord’s agent for all parts of the law or it is not; it cannot pick and choose compliance with the
law, being an agent for some parts of the Revised Code but not others. Since NEP has chosen
not to be an agent of the landlord for purposes of the prohibition on landlord utility
disconnections in R.C. 5321.12, it cannot now claim to be an “agent” of the landlord for
purposes of R.C. 4905.03(C).

Fourth, because it was unlawful for the Commission to direct AEP Ohio to convert the

five Apartment Complexes to master metered service without first determining, under the Miller
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Act, whether such conversions are “reasonable,” the Opinion and Order violates the Miller Act.
As AEP Ohio noted on brief, the Miller Act provides that no public utility shall “be required to
abandon or withdraw any ... electric light line ... or any portion thereof, ... or the service
rendered thereby” without holding a hearing to “ascertain the facts” and determine that the
proposed abandonment is “reasonable, having due regard for the welfare of the public ... .”
(R.C. 4905.20 & R.C. 4905.21.)

The Commission’s Opinion and Order, although lengthy, devotes only a single brief
paragraph to AEP Ohio’s contentions regarding the Miller Act. That short paragraph provides
three bases for the Commission’s rejection of those contentions. Notably, all three of these bases
are procedural or prudential in nature; none of them address the merits of whether the required
conversions are, in fact, “reasonable” under the Miller Act. Initially in this regard, the
Commission implies (but does not directly state) that AEP Ohio waived its Miller Act arguments
because “AEP Ohio’s three counts within its Complaint do not specifically assert a Miller Act
violation under R.C. 4905.20 and 4905.21.” Next, the Commission concludes that because the
conversions of the Apartment Complexes were already completed before the Commission issued
its Opinion and Order, “any determination as to proper abandonment is moot.” Finally, the
Commission asserts that “AEP Ohio filed no separate application for abandonment for the
Apartment Complexes based upon which we could make a decision.” All three of these grounds
for rejecting AEP Ohio’s Miller Act claim are unlawful and unreasonable and conflict with the
manifest weight of the record.

AEP Ohio did clearly invoke the Miller Act in writing, in Paragraph 4 of its Complaint,
by stating that AEP “strongly values its relationship with its customers and should not be forced

to abandon them.” (Emphasis added.) AEP Ohio also expressly asked the Commission not to

15



“force” AEP Ohio to “abandon” its customers in Paragraphs 10, 70, 71, and 74 of the Complaint.
And in its prayer for relief, AEP Ohio expressly requested a “finding and order that AEP Ohio
need not terminate service to the Apartment Complex Customers and that AEP need not
reconfigure and establish master meter service to the Apartment Complexes.” Under black letter
notice pleading standards, that is more than enough to raise the Miller Act issue for decision
here. The alleged “mootness” of the determination, moreover, was caused only because the
Commission required AEP Ohio to convert the apartment complexes in its Stay order, which also
failed to address “reasonableness” and the “public interest” as required by the Miller Act. The
Commission cannot escape the statutorily required Miller Act inquiry by granting interim relief
without addressing the Miller Act and then later holding the Miller act issue is moot. Lastly,
AEP Ohio was not required to file a separate abandonment proceeding. The statute contains no
such “separate case” requirement, and the Commission has previously addressed Miller Act
claims in a single proceeding along with other claims.
In sum, due to these four major errors, the Commission should reverse or modify its
Opinion and Order on rehearing.
ARGUMENT
I.  First Ground for Rehearing: The Commission’s “Narrow and Limited” Ruling in

Favor of NEP on Part 2 of NEP’s Count I Is an Unreasonable and Unlawful
Application of the Complaint Case Statute, R.C. 4905.26.

Out of all the vast arguments presented on both sides of this case by AEP Ohio and NEP,
the Commission only accepted one of them: finding in Paragraph 262 of the Opinion and Order
that Part 2 of NEP’s Count I challenging AEP Ohio’s new policy of basing approval of
conversions requests on whether a third party submetering company is involved violates R.C.
4905.26 “on a narrow and limited basis” at least “to the extent it applies to NEP.” Out of NEP’s

107-page Merit Brief and 96-page Reply Brief, it spent less than two pages in each brief
16



presenting this argument. (NEP Br. at 88-89; NEP Reply Br. at 73-74.) This allegation was
clearly not a focus of NEP’s efforts in this case, and it was unreasonable, unlawful, and against
the manifest weight of the record in this case for the Commission to adopt this contention as the
only point it agreed with in the entire case — even on a limited and narrow basis as applied to
NEP.

A. The Complaint Case Statute, R.C. 4905.26, Is a Jurisdictional and

Procedural Mechanism, Not an Independent Standard that Entities Can
“Violate.”

The Commission, in adopting this stray argument from NEP, appears to be improperly
relying upon R.C. 4905.26 as a source of substantive rights as opposed to its intended purpose as
a procedural vehicle to bring a cause of action pursuant to a statute that establishes a substantive
right (e.g., R.C. 4905.35). The complaint case statute, R.C. 4905.26, only sets forth the
mechanism by which the Commission can adjudicate disputes and change utility practices and
tariffs. As the Commission has previously held, the complaint case statute itself does not create
any substantive rules that entities can “violate.” The violation finding in Paragraph 262 is
unlawful and departs from past Commission precedent without explanation or basis — despite
AEP Ohio presenting an explicit argument citing precedent on this point. (AEP Ohio Reply
Brief 56-57.)

The Commission has previously held that R.C. 4905.26 “operates as the procedural
vehicle for bringing the complaint before this Commission.” In the Matter of Richard Ihlendorf
v. The Cincinnati Gas and Electric Co., Case No. 77-862-GE-CSS, Entry on Rehearing at 2 (Feb.
14, 1979) (emphasis added); see also Ohio Public Interest Action Group, Inc. v. PUCO, 43 Ohio
St.2d 175, 180 (1975). More recently, in the case In Re Allianz US Global Risk Ins. Co. v.
FirstEnergy Corporation, the attorney examiner found that “the language in Section 4905.26,

Revised Code, is entirely procedural in nature. . . [i]t explains what types of claims may be made
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in a complaint and, procedurally, how the Commission shall assert its jurisdiction.” The
Attorney Examiner expressly found that R.C. 4905.26 “does not establish any particular duty to
serve,” and therefore “there can be no independent claim brought under Section 4905.26,
Revised Code.” In Re Allianz US Global Risk Ins. Co. v. FirstEnergy Corp., Case No. 05-1011-
EL-CSS, Entry 1 34 (Aug. 7, 2006). Based on the statutory text and precedent, R.C. 4905.26 is
not a statute that can be *“violated,” as it does not impose an affirmative or independent duty on
utilities.

Holding that AEP Ohio “violated” R.C. 4905.26 is like saying the Commission “violates”
the appeal statute, R.C. 4903.13, when the Supreme Court reverses or vacates the Commission’s
order —as it did in Wingo. It is like concluding that a utility “violates” R.C. Chapter 4909 when
the Commission orders new rates to replace the existing rates (the latter of which were, of
course, previously approved by the Commission as being just and reasonable). Rather, the
Commission was correct in the Ihlendorf case to conclude that R.C. 4905.26 is merely a
procedural vehicle for raising concerns before the Commission, and the Allianz decision was
correct in concluding that the complaint case statute creates no independent claim.

The complaint case statute, R.C. 4905.26, provides:

Upon complaint in writing against any public utility by any person, firm, or

corporation, or upon the initiative or complaint of the public utilities commission,

that any rate, fare, charge, toll, rental, schedule, classification, or service, or any

joint rate, fare, charge, toll, rental, schedule, classification, or service rendered,

charged, demanded, exacted, or proposed to be rendered, charged, demanded, or

exacted, is in any respect unjust, unreasonable, unjustly discriminatory, unjustly

preferential, or in violation of law, or that any regulation, measurement, or

practice affecting or relating to any service furnished by the public utility, or in

connection with such service, is, or will be, in any respect unreasonable, unjust,

insufficient, unjustly discriminatory, or unjustly preferential, or that any service is,

or will be, inadequate or cannot be obtained, and, upon complaint of a public

utility as to any matter affecting its own product or service, if it appears that

reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. The notice
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shall be served not less than fifteen days before hearing and shall state the matters
complained of. The commission may adjourn such hearing from time to time.

Ohio Rev. Code Ann. 4905.26. Simply put, the statute broadly conveys jurisdiction over claims
arising under R.C. Title 49 — some of which may involve violations by a public utility and some
of which do not involve any violation; the statute simply requires the Commission to provide
notice and hearing if the claim states reasonable grounds based on legal or regulatory obligations
that are created outside of R.C. 4905.26.

The complaint case statute itself cannot be violated because it does not create a
substantive regulatory obligation or independent statutory compliance obligation on a public
utility. Rather, the procedural complaint case statute merely references regulatory and legal
obligations that exist elsewhere in R.C. Title 49. Thus, although the scope of jurisdiction under
this statute broadly encompasses almost any type of Title 49-related claim by or against a public
utility, this statute is a procedural vehicle and does not convey unbridled Commission
jurisdiction to find a utility “violation” for any policy or practice that the Commission
retrospectively disagrees with. Rather than granting jurisdiction to make a separate finding that a
utility “violated” R.C. 4905.26 as was done in Paragraph 262, the General Assembly has
provided a very different design by conveying jurisdiction to remedy complaints that are found
to have merit — based on regulatory and legal obligations that arise elsewhere in R.C. Title 49
(i.e., outside of the complaint case statute).

It is elemental that the Commission is a creature of statute and has only those powers
given to it by statute. See e.g. Columbus Southern Power Co. v. Pub. Util. Comm., 67 Ohio St.3d
535, 537 (1993); Consumers' Counsel v. Pub. Util. Comm., 67 Ohio St.2d 153, 166
(1981); Dayton Communications Corp. v. Pub. Util. Comm., 64 Ohio St.2d 302, 307 , 414

N.E.2d 1051 (1980); Ohio Bell Telephone Co. v. Pub. Util. Comm., 17 Ohio St.2d 45, 47 (1969).
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The statutory design created by the General Assembly for following up the procedural vehicle of
the complaint case statute is through enactment of a corollary statute that creates a substantive
regulatory or legal obligation that can be violated (or a regulation or Commission order based on
an obligation created outside of R.C. 4905.26). As referenced in detail below, such statutes are
numerous in R.C. Title 49 and some of them were relied upon in this case by NEP in advancing
its counterclaims. But Paragraph 262 of the Opinion and Order conflicts with this statutory
scheme because the Commission — retrospectively and without a reasonable basis — found AEP
Ohio “violated” the complaint case statute itself, R.C. 4905.26. The Commission’s unlawful
approach here is especially unreasonable given that no underlying violation of a statute, tariff,
regulation, or Commission order exists according to the explicit findings of the Opinion and
Order. In reality, the General Assembly created an integrated and deliberate design where the
multiple bases for substantive violations are referenced throughout R.C. Title 49 (outside of R.C.
4905.26) can be adjudicated through the procedural complaint case statute — without either the
need for, or the possibility of, a violation of the complaint case statute itself.

The complaint case statute and corollary provisions unequivocally contemplate and
authorize the Commission to fashion a remedy with or without any underlying violation by a
public utility. Ordering a new rate, tariff, or regulation is a common outcome of a complaint
case. As will be shown, the Commission could certainly have implemented a reasonable and
lawful tariff directive as an outcome under the complaint case statute in order to address
consumer harms without any need to find that AEP Ohio violated anything at all. Frankly,
issuance of guidelines to be applied on a case-by-case basis was always the approach taken by
the Commission in the past when it addressed submetering practices in establishing the Modified

Shroyer test and prior guidelines addressing submetering practices. Because the Shroyer and
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Modified Shroyer tests have always involved a case-by-case inquiry, it is illogical and unfair to
conclude that a utility violated any statutory duty by not recognizing an uncertain outcome of
such a legal dispute. But more to the point here, the Commission erred when it unlawfully and
unreasonably found that AEP Ohio violated the complaint case statute itself.

In this case, the most pertinent corollary remedial statute to the complaint case statute is
R.C. 4905.37. Although AEP Ohio separately challenges the specific tariff directive adopted in
this case (as discussed below), this statute does support a lawful and reasonable tariff directive
after conducting a hearing under the complaint case statute. That statute provides:

Whenever the public utilities commission is of the opinion, after hearing had upon

complaint or upon its own initiative or complaint, served as provided in

section 4905.26 of the Revised Code, that the rules, regulations, measurements, or

practices of any public utility with respect to its public service are unjust or

unreasonable, or that the equipment or service of such public utility is inadequate,

inefficient, improper, insufficient, or cannot be obtained, or that a telephone

company refuses to extend its lines to serve inhabitants within the telephone

company operating area, the commission shall determine the regulations,

practices, and service to be installed, observed, used, and rendered, and shall fix
and prescribe them by order to be served upon the public utility.

R.C. 4905.37. Thus, under R.C. 4905.37, the Commission has authority to make necessary
changes and prescribe them by order if it finds, after a hearing held upon complaint under R.C.
4905.26, that the practices of the public utility are unjust or unreasonable. Norman v. Pub. Util.
Comm., 62 Ohio St.2d 345, 350 (1980).

Under R.C. 4905.37, the Commission can simply “determine the regulations, practices,
and service to be installed, observed, used, and rendered, and shall fix and prescribe them by
order to be served upon the public utility.” R.C. 4905.37. There is no need — nor is it reasonable
— to establish an underlying violation by a public utility as a predicate to adopting a remedy
under R.C. 4905.37; more importantly, there certainly is no contemplation of any underlying

violation being of the complaint case statute itself. Similarly, R.C. 4905.38 provides specific
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Commission jurisdiction to order utility repairs, improvements, or additions when the
Commission is of the opinion that those actions “should reasonably be made” after conducting a
hearing under R.C. 4905.26. Nowhere in these statutes does the General Assembly contemplate
or authorize the Commission finding that a utility violated the complaint case statute. In short,
there is no basis to conclude that the General Assembly contemplated or authorized the potential
for a finding of a utility “violation” of the complaint case statute that retrospectively creates a
regulatory obligation or liability without an underlying breach of an established standard of
conduct under a statute, tariff, regulation, or prior Commission order.

As referenced above, there are numerous other similar statutes in R.C Title 49 that
consistently reinforce this deliberate design by the General Assembly. See, e.g., R.C. 4905.73
(the Commission has jurisdiction to fashion any of the specified remedies upon finding in a
complaint proceeding under R.C. 4905.26 that a public utility violated R.C. 4905.72); R.C.
4928.36 (the Commission has jurisdiction to fashion specified remedies upon finding in a
complaint proceeding under R.C. 4905.26 that a public utility violated R.C. 4928.33); R.C.
4929.04(F) (the Commission has jurisdiction to fashion specified remedies upon finding in a
complaint proceeding under R.C. 4905.26 that a public utility violated R.C. 4929.04(E) or a
separation plan or code of conduct prescribed under the provision); R.C. 4911.19 (the
Commission may find in a complaint proceeding under R.C. 4905.26 that a public utility violated
R.C. 4911.19 without further evidence if the utility fails to comply with the obligation imposed
by that statute); R.C. 4928.18(B) (the Commission has jurisdiction to fashion remedies specified
in R.C. 4928.18(C) upon finding in a complaint proceeding under R.C. 4905.26 that a public
utility violated R.C. 4928.17); R.C. 4929.041(F) (the Commission has continuing jurisdiction to

enforce conditions adopted in granting a regulatory exemption under this provision and modify
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the conditions in a complaint proceeding under R.C. 4905.26 if service quality is adversely
affected); R.C. 4929.04(F) (the Commission has jurisdiction to fashion remedies specified upon
finding in a complaint proceeding under R.C. 4905.26 that a public utility violated a separation
plan or code of conduct prescribed under the provision); R.C. 4939.06 (the Commission has
jurisdiction to order a just and reasonable public way fee upon finding in a complaint proceeding
under R.C. 4905.26 that a public way fee adopted by a municipal corporation is unreasonable,
unjust or unlawful).

All of these statutes that are corollary to R.C. 4905.26 contemplate applying substantive
regulatory and legal obligations that arise from statutory provisions outside of the complaint case
statute (and potential violations of those obligations) when adjudicating a claim under the
complaint case statute. By contrast, neither R.C. 4905.26 nor any of the statutes in Title 49 that
cross-reference R.C. 4905.26 contemplate a violation of the complaint case statute itself. Indeed,
no statute in R.C. Title 49 contemplates a violation of R.C. 4905.26.

In sum, it was unreasonable and unlawful for the Commission to find in Paragraph 262
that AEP Ohio violated the complaint case statute — even if the Commission characterized the
finding “as narrow and limited.”

B. It Is Unreasonable to Fault AEP Ohio for Its Actions Following the Wingo

Complaint Dismissal Because AEP Ohio Faced an Uncertain Legal Issue with

No Guidance from the Commission, and AEP Ohio Acted in Good Faith and
Simultaneously Brought the Issue to the Commission for Decision.

Section 18 of the Terms and Conditions of AEP Ohio’s tariffs have a mirroring effect of
only permitting resale activities that are permitted by Ohio law — the tariff provision does not
authorize NEP or a landlord to undertake unlawful resale. In addition to the language of Section
18, Section 26 of the Company’s Terms and Conditions allowed AEP Ohio to refuse service if a

nonresidential customer is doing something unlawful. (NEP Ex. 4 at 9; NEP Ex. 5at 9; Tr. | at
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146.) As AEP Ohio witness Mayhan testified, there is nothing in AEP Ohio’s tariff that permits
unlawful activity. (Tr. I at 145.) Section 26 supports AEP Ohio’s view that unlawful resale is
prohibited under the tariff and is a basis to deny NEP’s requested conversions. NEP witness
Centolella also admitted that under either the old version or current version of Section 18 of AEP
Ohio’s tariffs, the Company is not required to provide service if it would violate Ohio law. (Tr.V
at 965.) After all, as NEP witness Ringenbach also conceded, Ohio law governs if there is a
conflict with a filed tariff. (Tr. VI at 1123-24.) And as Commissioner Conway emphatically
observed, the facts in this case are “novel and unprecedented” and do not “remotely resemble”
the facts presented in prior submetering cases. Opinion and Order, Separate Opinion of
Commissioner Conway { 3-4. In reality, after dismissal of the Wingo complaint on remand and
the lack of a Commission investigation or rulemaking, AEP Ohio was forced to decide how to
interpret the “unlawful resale” provision of its tariff. The Commission’s previous guidance, the
“modified Shroyer test,” had been eliminated by the Court, and the Commission had provided no
replacement test or any other guidance. This situation necessarily demanded that AEP Ohio
freshly scrutinize the factual and legal analysis of NEP’s request, which AEP Ohio’s legal
counsel communicated to NEP the day after the Wingo decision was issued. (NEP Ex. 89,
Ringenbach Direct, Ex. K.)

Significantly, the Opinion and Order itself affirmatively and repeatedly sanctions the
same conduct that Paragraph 262 refers to as an unlawful policy change, thus directly severely
undercutting the Paragraph 262 finding. Specifically, in rejecting NEP’s counterclaims, the
Commission repeatedly made significant factual findings: (i) that no underlying violation of an
existing legal or regulatory obligation occurred, and (ii) that AEP Ohio’s decision to pause the

conversions while this case was litigated was reasonable:
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AEP Ohio’s actions pertaining to the Apartment Complexes resulting from this
open question do not rise to a level sufficient for us to determine it violated R.C.
4905.26 and 4905.35, as alleged by NEP. (Opinion and Order 88 n.2.)

While the Stay Entry is evidence that the Commission found AEP Ohio’s decision to
abruptly deny the conversion requests at the Apartment Complexes to be rash, the
Commission does not believe that it was unlawful or unreasonable for AEP Ohio to
pause such conversions while awaiting a decision in the remanded Wingo case or for
other Commission guidance. (Opinion and Order { 256.)

It was not an unreasonable decision to pause new conversion requests such as NEP’s
at the Apartment Complexes, while believing that older, already-approved requests
such as at Bantry Bay and Ponderosa Village should not be halted. (Opinion and
Order 1 278.)

As outlined above, it was not illogical for the Company to have concerns that
converting the Apartment Complexes could result in violations of its own tariff. AEP
Ohio limited the scope of the conversions it would resist until it gained clarity from
the Commission via this Complaint. (Opinion and Order  281.)

As reiterated throughout these conclusions, the Commission agrees with AEP Ohio
that, given the circumstances, it was not unreasonable to oppose third-party
submetering while it sought a determination from the Commission in the wake of the
Wingo remand. (Opinion and Order § 287.) This conclusion was based on the
principle discussed in Allnet Communications Serv., Inc. v. Pub. Util. Comm., 70
Ohio St.3d 202, 207 (1994), that discrimination is not prohibited per se but is only
if without a reasonable basis.

Commissioner Conway in his separate opinion also emphatically observed that
“none of the fact patterns that underlaid any of the precedents ... remotely
resembled the highly sophisticated and large-scale third-party model that NEP has
deployed in Ohio through its contracts with the Apartment Complexes’ landlords.
(Opinion and Order, Separate Opinion of Commissioner Conway { 3; see also id.
111 8-9 (the novel and unprecedented facts of this case substantially alter the
inquiry by rendering the first two prongs of Shroyer essentially irrelevant and
without much meaning).)

Each and every one of these record-based substantive findings severely undercut Paragraph 262’s

conclusion that AEP Ohio violated the complaint case statute by adopting a policy to deny

conversion requests by property owners that utilize third-party submetering companies. In

conflict with the Paragraph 262 finding, these findings confirm that: (i) there is no underlying

standard-of-conduct violation that would support granting relief under the complaint case statute,
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and (ii) AEP Ohio’s “policy” of pausing large scale, third-party conversion requests during the
pendency of this case was reasonable.

Either decision AEP Ohio could have made after the Wingo remand and dismissal — to
either unilaterally abandon its customers to NEP or deny the conversion — was problematic. AEP
Ohio took the actions it did in an attempt to preserve the status quo for adjudication and to get
guidance from the Commission. If AEP Ohio had gone ahead with the conversion, the
Commission would likely have had no opportunity to address the submetering legal issues absent
a complaint being filed by a tenant. In any case, the Commission would presumably decline to
rule as it did after it issued a “stay”” ordering AEP Ohio to complete the conversions during the
complaint case only to unfairly find the issue “moot” in its Opinion and Order. Opinion and
Order § 231. The “damned if you do and damned if you don’t” situation forced AEP Ohio to
proactively present the issues to the Commission through a complaint case filing — the same
remedy the Opinion and Order repeatedly endorses as the correct procedural path. See Opinion
and Order { 262 (filing a complaint case is the appropriate recourse); id. 1 299 (AEP Ohio’s
complaint had reasonable grounds and was a “viable, lawful option™); id. { 302 (filing a
complaint was the “appropriate recourse”). Because there was no previous finding that NEP’s
large scale third party submetering practices were lawful, AEP Ohio acted in good faith and did
not violate any established standard. Indeed, the Supreme Court remanded that very issue for the
Commission, and the Commission dismissed the Wingo remand without a determination on that
issue. As referenced by the numerous findings in the Opinion and Order and Commissioner
Conway’s separate opinion, this was an unprecedented situation and the Company’s
interpretation of its tariff under the circumstances presented as prohibiting large-scale third-party

submetering was reasonable.
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In further support of its Paragraph 262 finding of a complaint case statute violation, the
Commission cites two of its own decisions in two complaint cases involving CEI as precedent
where it admonished parties’ after-the-fact attempts to justify denial of consumer requests.
Ultimately, citing to the Commission’s prior case decisions that were not challenged on rehearing
or appeal does not establish any binding legal precedent that AEP Ohio should have known about
or followed. But even assuming arguendo that the decisions are lawful and reasonable, they do
not support Paragraph 262’s finding of a violation of the complaint case statute here.

As a threshold matter, in the same paragraph, the Opinion and Order characterizes AEP
Ohio’s policy as an intentional “blanket denial policy” that was implemented “in the midst of this
dispute,” on the one hand, and yet as an after-the-fact justification, on the other hand. Separately,
it is counterfactual to characterize AEP Ohio’s denial of NEP’s conversion requests as an after-
the-fact justification — the denial was issued and explained in writing contemporaneous to AEP
Ohio proactively filing the complaint to initiate this case. And of course, the Commission
ultimately found in multiple places in the Opinion and Order that the pausing of third-party
conversions was fact-based and reasonable. See e.g., Opinion and Order 1 256, 278, 281, 287.

Moreover, the two CEI cases referenced in Paragraph 262 as examples of retrospective
admonition are distinguished in several respects. In Cleveland Metropolitan School District v.
Cleveland Electric IHlluminating Company, 18-1815-EL-CSS (CMSD Case), in stark contrast to
the case at bar, the Commission characterized the dispute as a pricing dispute under a tariff that
neither party disputes the customer was eligible to take service. CMSD, Opinion and Order { 85.
The Commission also found in the CMSD Case that the tariff provision involved was
unambiguous. 1d. 1 94. In the instant case, by contrast, the dispute goes far beyond pricing and

the tariff prohibits “unlawful resale” which is necessarily not a self-executing provision or
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unambiguous. In finding in favor of the Complainant on one count in the CMSD Case, the
Commission concluded that CEI’s decision requiring the customer to pay 100% of the costs “was
unjust and unreasonable, pursuant to R.C. 4905.22 and R.C. 4905.26,” and used the same phrase
at the end of the order in its findings of fact and conclusions of law. Id. 1 105, 115. Thus, the
Commission did not make a separate or disconnected finding that the utility violated R.C.
4905.26 but only found that billing the customer full costs “was unjust and unreasonable” and
could collectively be remedied “pursuant to R.C. 4905.22 and R.C. 4905.26.” Admonishing
parties for after-the-fact justifications is one thing — as was done in the CMSD Case — but finding
that a utility violated the complaint case statute without any underlying violation of a statute,
rule, or order is quite another; for this important reason, Paragraph 262’s reliance on the CMSD
Case is misplaced and does not support the statutory violation finding.

The second CEI complaint case cited in Paragraph 262 is Schumann v. Cleveland Electric
Illuminating Company, 17-473-EL-CSS (Schumann Case), where the Commission simply found
that CEI’s denial of service under an unambiguous tariff was unjust and unreasonable. Schuman
Case, Opinion and Order 11 50, 62. The Schumann decision did not make any findings of a
statutory violation, let alone a violation of the complaint case statute. Even leaving aside the fact
that neither the CMSD Case nor Schumann Case was subjected to rehearing or appeal, the
Opinion and Order’s apparent reliance on the Commission’s own untested precedent fails to offer
any support for Paragraph 262’s finding that AEP Ohio violated the complaint case statute.

It is also counterfactual for the Commission in Paragraph 262 to conclude that the
violation occurred “at the very least to the extent it applies to NEP.” No impact or harm of the
policy was applied to NEP in light of the interim relief granted in the Stay Entry and the

Company’s completion of the conversions before the merit decision. Until the Opinion and
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Order was issued and only after the “intense and in depth review” as referenced in Paragraph
262, was any determination made that large-scale third-party submetering was lawful in light of
the Wingo remand. Moreover, according to the Commission, the master meter tariff relied upon
by the Commission applies to the landlord as the customer, not a third-party “agent.” Opinion
and Order 1 184, 194. Thus, the tariff was not applied to NEP according to the Opinion and
Order and there was no application of the policy to NEP due to the Stay Entry. In those respects,
the violation finding in Paragraph 262 is unreasonable, against the manifest weight of the record
and conflicts with other explicit findings contained in the Opinion and Order.

Later in Paragraph 262, the Commission also states after again affirming that the
conversion pause was reasonable that “there was no doubt the [NEP] conversion request was the
catalyst that initiated the policy change.” In reality, the record shows that there were other NEP
conversion requests before the Five Apartments and there were other NEP requests after the Five
Apartments — so it is not the case that the NEP requests were the true catalyst. Opinion and
Order 11 278 (Bantry Bay and Ponderosa Village were processed before the Wingo decision and
were not discriminatory); id. 1 311 (Northtowne conversion request was submitted after the
complaint was filed). And the manifest weight of the evidence confirms that the Wingo remand
decision is the real catalyst for the Company’s denial, as was explained many times in the record
and acknowledged elsewhere in the Opinion and Order. See, e.g., Opinion and Order { 256 (not
unreasonable for AEP Ohio to pause conversions while awaiting a Commission decision after
Wingo remand because that decision created uncertainty as to NEP’s status as a public utility); id.
1282 (AEP Ohio was equally focused on AP&L properties and other submetering companies and
there was no evidence of AEP Ohio discriminating specifically against NEP); id. 1 287 (AEP

Ohio treated all submetering companies the same in the wake of the Wingo remand and NEP was
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not singled out or targeted). In any case, the import of this diffuse observation is unclear, and it
does not incrementally explain or justify anything additional to support the violation finding.
Finally in Paragraph 262, the Commission states that it is ironic that the policy change
was imposed “in the midst of this dispute” and vaguely observed that it “seems to run contrary to
AEP Ohio’s desire to wait for further Commission guidance on this issue.” There are several
flaws in this finding and, again, the Commission does not explain how the (flawed) observation
even supports any statutory violation. AEP Ohio never communicated that it wanted to wait on a
Commission ruling before taking any action — it is more accurate to say that the Company
needed to preserve the status quo for existing AEP Ohio customers that were the subject of
potential conversion requests for a Commission determination and actively sought such a
determination before it would become moot. AEP Ohio was very clear about its opposition to
the Stay Entry and reasons for bringing the complaint. AEP Ohio Memorandum Contra NEP’s
Motion for a Stay at 3-4 (Dec. 17, 2021) (AEP Ohio’s approach was intended to preserve the
status quo for existing customers by denying third-party submetering conversion requests while
simultaneously challenging the legality of such conversion requests through the proactive filing
of the Complaint). Absent the Company’s denial of the service requests based on a good faith
application of its Commission-approved tariff prohibiting unlawful resale, the matter would not
have been addressed by the Commission because either the dispute would not exist or it would
be moot without AEP Ohio’s policy stance. Opinion and Order § 231. So it is unreasonable and
counter-factual for Paragraph 262 to suggest that AEP Ohio has a desire to wait that ran counter

to taking actions to preserve the issue for decision.
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C. The Commission Denied AEP Ohio Its Right to Due Process of Law by
Finding that AEP Ohio “Violated” a Rule That Did Not Exist at the Time.

As discussed above, R.C. 4905.26 does not impose any substantive rules that a public
utility can “violate.” It is simply a procedural statute. For example, R.C. 4905.26 does not
prohibit “unjustly discriminatory” practices “relating to any service furnished by the public
utility”; it states that a complaint alleging that a public utility has engaged in “unjustly
discriminatory” practices should be set for hearing “if it appears that reasonable grounds for
complaint are stated.” R.C. 4905.26. Similarly, the statute does not prohibit “unreasonable”
practices “relating to any service furnished by the public utility”; it says that complaints alleging
that a public utility’s practices are “unreasonable” should be set for hearing “if it appears that
reasonable grounds for complaint are stated.” Thus, it is incorrect to hold, as the Commission
did (see Opinion and Order { 262), that AEP Ohio’s policy for converting existing complexes to
master-meter service “violates R.C. 4905.26” because the Commission concluded that policy
was “unfounded and unreasonable.” Even if AEP Ohio’s policy was “unfounded and
unreasonable,” which AEP Ohio contests, adopting that policy cannot have violated a statute that
does not, itself, prohibit unfounded or unreasonable policies.

Holding that R.C. 4905.26 independently imposes a “reasonableness” standard, and that
AEP Ohio’s policy violated that standard, would render the statute unconstitutionally vague.
“The void-for-vagueness doctrine reflects the principle that “a statute which either forbids or
requires the doing of an act in terms so vague that [persons] of common intelligence must
necessarily guess at its meaning and differ as to its application, violates the first essential of due
process of law.”” Roberts v. U.S. Jaycees, 468 U.S. 609, 629 (1984) (quoting Connally v. Gen.
Constr. Co., 269 U.S. 385, 391 (1926)); see also City of Norwood v. Horney, 2006-Ohio-3799, 1

86-87 (a civil statute that “substantially affects ... fundamental constitutional rights” is “void for
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vagueness” if it does not “afford[ ] a reasonable individual of ordinary intelligence fair

notice and sufficient definition and guidance to enable him to conform his conduct to the law”).
A statute that simply prohibited any public utility practice that the Commission found
“unreasonable,” without enumerating any factors against which to judge the reasonableness of
the practice, would almost certainly be void for vagueness if the statutory scheme imposed
penalties for “unreasonableness.” Compare State v. Carrick, 2012-Ohio-608, { 20 (holding that a
statute that prohibited “unreasonable” noise was not “unconstitutionally vague” because it
“enumerate[d] specific factors ... with which to judge the level of the disturbance”). Allowing
the Commission to penalize the public utility for an “unreasonable” practice without showing
that the public utility knew (or should have known) the action was unreasonable would raise
additional constitutional concerns. See id.] 21 (noting that the noise statute in question there
“require[d] a culpable mental state of recklessness™).

Similarly, in the absence of an established standard based in a statute, lawful rule, or
Commission order, it is unreasonable and unlawful to form a statutory violation based purely on
retroactively disagreeing with the Company’s good faith actions in attempting to apply its
Commission-approved tariff. A utility is constantly required to interpret and apply its tariffs, and
it cannot reasonably be considered a statutory violation to do so. Doing so is akin to unlawful
retroactive ratemaking. As the Commission well knows, a central tenet of R.C. Title 49 prohibits
retroactive ratemaking. Keco v. Cincinnati & S. Bell Tel. Co., 166 Ohio St. 281, 256-57
(1957); In re Application of Columbus S. Power, 2014-Ohio-462, 1 49; In re Columbus S.
Power, 2011-Ohio-1788, { 16; Ohio Consumers’ Counsel v. Pub. Util. Comm., 2009-Ohio-
604, 1 21, Green Cove Resort | Owners’ Assn. v. Pub. Util. Comm., 2004-Ohio-4774, § 27,

Lucas Cty. Commrs. v. Pub. Util. Comm., 80 Ohio St.3d 344, 348 (1997); Office of
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Consumers’ Counsel v. Pub. Util. Comm., 61 Ohio St.3d 396, 409 (1991). That principle is
based on the fact that ratemaking is a quasi-legislative function and cannot be exercised
retroactively. Under the same principle, it would also be unlawful for the Commission to make
retroactive changes to tariffs and regulations. The Company’s tariff — approved by the
Commission as just and reasonable in the Company’s last base distribution rate case, Case No.
20-585-EL-AIR - prohibits unlawful resale.

Exposing AEP Ohio to treble damages for an action that the Commission had not
previously found to be unlawful creates additional constitutional concerns. Section 4905.61 of
the Ohio Revised Code states:

If any public utility ... does, or causes to be done, any act or thing prohibited by

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4925. of the

Revised Code, or declared to be unlawful, ... or by order of the public utilities

commission, such public utility ... is liable to the person, firm, or corporation

injured thereby in treble the amount of damages sustained in consequence of such
violation ... .

R.C. 4905.61. Under that statute, a party may file suit for treble damages against a public utility
after a “determination by the Public Utilities Commission that the utility violated a designated
public utilities statute or commission order.” Cleveland Mobile Radio Sales, Inc. v. Verizon
Wireless, 2007-Ohio-2203, § 21 (citations omitted; emphasis added). Thus, the Commission’s
after-the-fact admonition and retrospective finding that AEP Ohio’s policy “violated R.C.
4905.26” may allow NEP to pursue treble damages in state court (but only if, of course, NEP
could demonstrate that the policy injured it).

That would be fundamentally unfair. As the Supreme Court of Ohio has recognized,
“R.C. 4905.61 is a penalty statute.” 1d. 1. It “was designed to deter public utilities from
committing regulatory violations and to punish them for failing to comply with the provisions set

forth in R.C. Chapter 49.” Id. 1 20. That is why “[b]ringing suit for treble damages against a
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utility ... is dependent upon a finding that there was a violation of a specific statute ... or an
order of the commission.” Milligan v. Ohio Bell Tel. Co., 56 Ohio St.2d 191, 194 (1978). AEP
Ohio simply had no way of knowing the Commission would reach its after-the-fact admonition
based on the case-by-case approach always used in the past to address submetering issues.

Finally in this regard, the Ohio General Assembly imposed an analogous requirement on
actions for treble damages under the Ohio Consumer Sales Practices Act. The Consumer Sales
Practices Act (CSPA) states that “[n]o supplier shall commit an unfair or deceptive act or practice
in connection with a consumer transaction.” R.C. 1345.02(A). If a supplier violates this statute,
a consumer may bring suit to recover his damages. R.C. 1345.09(A). Treble damages (up to
$200) are only available if the Ohio Attorney General had previously declared that specific “act
or practice to be deceptive or unconscionable by rule[,]” or if a court had previously determined
that the specific act or practice violates the CSPA and the Ohio Attorney General had posted that
court decision in the “Public Inspection File.” R.C. 1345.09(B).

Under both statutes — R.C. 4905.61 and the CSPA — fair notice of the law’s requirement is
a necessary predicate to treble damages. And that makes sense from a policy perspective.
Penalties cannot deter an action that no public utility knows is a regulatory violation. And
penalizing a public utility for an action that the Commission has only just determined to be a
violation would be fundamentally unjust. “Elementary notions of fairness enshrined in our
constitutional jurisprudence dictate that a person receive fair notice not only of the conduct that
will subject him to punishment, but also of the severity of the penalty that a State may impose.”
BMW of N. Am. v. Gore, 517 U.S. 559, 574 (1996) (overturning an excessive punitive damages

award).
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Here, nothing in R.C. Chapter 49, or the Commission’s regulations, explicitly prohibits
an electric distribution utility from adopting a policy of not converting existing apartments to
master-meter service if they utilize third-party submetering companies like NEP. The
Commission’s opinion in this case is the first time the Commission has determined that such a
policy is unreasonable. AEP Ohio could not have known that its policy would be found unlawful
and had good reason to believe that the policy was, in fact, fully in line with the Wingo decision.
See Opinion and Order § 256 (“there was a genuine outstanding question as to whether NEP
would be deemed to be operating as a public utility at the Apartment Complexes”). Finding that
AEP Ohio’s policy nonetheless violated R.C. 4905.26, and exposing AEP Ohio to a suit for
penalties under R.C. 4905.61, would be fundamentally unfair and a violation of due process.

D. A Finding that AEP Ohio “Violated” R.C. 4905.26 Is Not Necessary to Reach

the Same Result in This Case Including the Decision to Direct Changes to
AEP Ohio’s Practices or Tariff.

Moreover, finding a violation of R.C. 4905.26 was an unnecessary predicate to the
remedy that the Commission imposed. Unlike R.C. 4905.61, which rightly requires a
Commission finding that a public utility violated a specific statute or order before an Ohio court
may impose treble damages, the Commission does not need to find a violation of a public utility
statute before it orders a public utility to modify its practices. It only needs to find that the policy
was “unreasonable” under R.C. 4905.37 to order relief:

Whenever the public utilities commission is of the opinion, after hearing had upon

complaint ... , served as provided in section 4905.26 of the Revised Code, that the

... practices of any public utility with respect to its public service are unjust or

unreasonable, ... the commission shall determine the ... practices ... to be ...

observed ... and shall fix and prescribe them by order to be served upon the public

utility. After service of such order such public utility and all of its officers, agents,

and official employees shall obey such order and do everything necessary or
proper to carry it into effect.
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R.C. 4905.37 (emphasis added). The Commission has, in fact, taken this approach numerous
times in resolving complaint cases without a violation finding. Donahey, Jr. v. Ameritech Ohio,
Case No. 94-1954-TP-CSS, Opinion and Order, 1996 Ohio PUC LEXIS 14 (Jan. 18, 1996)
(finding, in a complaint regarding respondent’s calling cards, that the complainant had not met its
burden of proof, but nonetheless ordering the respondent to provide additional notices to
cardholders on the back of the calling cards). Similarly, if AEP Ohio brought a self-complaint
and asks the Commission to change its tariff or rates because they are unjust and unreasonable,
and the Commission agrees, it is not as if AEP Ohio has “violated” R.C. 4905.26. More to the
point here, the Commission has never made a finding that a utility violated R.C. 4905.26 without
an underlying violation of a statute or order.

As discussed above, AEP Ohio contests the Commission’s finding that AEP Ohio’s
master-meter conversion policy was “unfounded and unreasonable” (Opinion and Order  262)
and believes that finding should be reversed. Nonetheless, that finding was a sufficient basis to
order AEP Ohio to terminate its master-meter conversion policy under R.C. 4905.37. Taking the
additional step of declaring AEP Ohio’s policy to be a violation of a purely procedural complaint
statute was unreasonable and unlawful. On rehearing, the Commission should withdraw or
reverse its finding that AEP Ohio violated R.C. 4905.26 — especially since the complaint case
statute violation was completely superfluous to the sole remedy adopted by the Opinion and
Order in this case (the tariff directive).

1. Second Ground for Rehearing: The “Electric Reseller Tariff” Ordered by the

Commission Is Unlawful Under the Commission’s Own Interpretation of “Electric

Light Company” Under R.C. 4905.03(C), Violates the Statutory Rulemaking
Procedures in R.C. Chapter 106, and Results in an Unreasonable Tariff Paradigm.

Despite finding that it lacks jurisdiction to regulate NEP, the Commission attempts to

implement protections for the unfortunate tenants that become submetered by their landlord or
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third party. Specifically, the Commission orders AEP Ohio to file tariffs requiring that (1) a
landlord’s lease agreement contain a notice in all capital letters that the tenant agrees to have the
landlord secure and resell electricity and that the customer will no longer be under the
Commission’s jurisdiction; (2) the landlord’s resale of electricity is at an amount the same or
lower than what a similarly situated SSO customer would pay; and (3) the landlord’s
disconnection of service to a tenant will follow the rules set forth in Ohio Adm. Code 4901:1-18
(collectively referred to as “Tariff Directive”). Opinion and Order | 224. AEP Ohio applauds
the Commission’s acknowledgement of the protections that tenants lose when they are
submetered by a landlord (under the judicially-established landlord-tenant exception) or by a
large-scale third-party submetering company (under the Opinion and Order’s jurisdictional
conclusions) as well as the Commission’s desire to protect that vulnerable population. But the
solution of implementing a test nearly identical to what the Supreme Court of Ohio previously
overturned and effectively implementing new master-metering rules without due process is
unlawful and unreasonable.

Parties that will be impacted by this decision, including but not limited to AEP Ohio,
were not given the requisite opportunity to be heard on these changes, which will result in
discriminatory application of the Tariff Directive. This Solomon-like “split the baby” approach
has also thrust AEP Ohio into an untenable position of having to police an immeasurable number
of private entities (landlords/submetering companies) over which AEP Ohio retains no control
and fails to solve for the jurisdictional conundrum of enforcing the Tariff Directive. For these
reasons, the Commission’s decision requiring AEP Ohio to implement the Tariff Directive is

unreasonable and unlawful.
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A. The Commission’s Reinstatement of the “SSO Price Test” Through a Tariff
Contravenes the Express Instructions of the Supreme Court’s Remand Order
in Wingo.

The last time the Commission made a determination related to the resale of public utility
service, the Supreme Court of Ohio made it abundantly clear that comparing the price of resold
service to the price of the standard service offer cannot be used by the Commission as the test of
whether to exercise jurisdiction over submetering. Wingo, 2020-Ohio-5583, { 24. Yet, the
Commission has done exactly that by requiring AEP Ohio to implement a tariff that prohibits
“resellers” from charging tenants more than “a similarly situated customer served by the
applicable utility’s standard service offer (“SSO Price Test”).” Opinion and Order { 224.

In Wingo, the Commission was faced with determining whether it had jurisdiction to rule
on a complaint case brought against NEP (and others) for the resale of public utility services.
Opinion and Order 1 4. While the Commission had previously employed the Shroyer test to
determine whether it had jurisdiction over such matters, in the Wingo case, the Commission
adopted two modifications to the Shroyer test (“modified Shroyer Test”):

1) creat[ing] a presumption . . . that a reseller is a public utility if it charges a
customer more for utility services than the customer would pay ‘the local public
utility under the default service tariff for the equivalent usage on a total bill
basis;”” and

@) a reseller can “rebut this presumption by showing that one of two safe harbors
applies—either (1) the reseller is *simply passing through its annual costs of
providing a utility service charged by a local public utility” or (2) “the [r]eseller’s
annual charges for a utility service * * * do not exceed what the resident would

have paid the local public utility for equivalent annual usage, on a total bill basis,
under the local public utility’s default service tariffs.””

Id. 11 12-13. Based upon the modified Shroyer Test, the Commission found that NEP was not a
public utility. 1d.  14.

In reversing the Commission’s determination, the Supreme Court of Ohio found that
“whether someone is ‘harmed’ isn’t a jurisdictional question; it is a merits question that can be
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answered only after it is determined that an activity falls within the PUCQ’s jurisdiction.”
Wingo, 2020-0Ohio-5583, { 23 (emphasis added). In so holding, the Court reminded the
Commission that “defining the parameters of the PUCQ’s jurisdiction is up to the General
Assembly, not the PUCO,” a