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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio  ) 

Power Company for Authority to Establish a  ) 

Standard Service Offer Pursuant to Section  )  Case No. 23-23-EL-SSO 

4928.143, Revised Code, in the Form of an  ) 

Electric Security Plan ) 

 

In the Matter of the Application of Ohio  ) 

Power Company for Approval of Certain  )  Case No. 23-24-EL-AAM 

Accounting Authority ) 

 

 

AEP OHIO’S MOTION FOR LEAVE TO FILE MEMORANDUM CONTRA OUT OF 

TIME 

 

 

Pursuant to Ohio Adm. Code 4901-1-12, and 4901-1-13, Ohio Power Company (“AEP 

Ohio” or “the Company”) hereby respectfully moves the Public Utilities Commission of Ohio 

(“PUCO” or “the Commission”) for leave to file out of time its Memoranda Contra to the 

Interlocutory Appeals filed by One Energy Enterprises, Inc. and the Office of the Ohio 

Consumers’ Counsel.  The Company previously filed its memoranda contra before 6:00p.m. on 

August 28, 2023 and also attaches them to this filing as Exhibits A and B, respectively.   

 On August 21, 2023 both One Energy Enterprises, Inc. (“One Energy”) and the Office of 

the Ohio Consumers’ Counsel (“OCC”) each filed an interlocutory appeal from the Attorney 

Examiner’s August 16, 2023 Entry (“Entry”) in this proceeding.  One Energy challenged the 

denial of its July 31, 2023, “Motion to Establish a Reasonable Protective Agreement” while OCC 

challenged the procedural schedule set forth in the Entry.  Pursuant to Ohio Adm. Code 4901-1-

15(D), “any party may file a memorandum contra within five days after the filing of an 

interlocutory appeal” making AEP Ohio’s memoranda contra due on Monday, August 28.  AEP 

Oho filed its memoranda contra at 5:52p.m. and 5:56p.m., respectively (See Exhibits A and B, 

respectively).   
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Support staff for AEP Ohio’s counsel ran into technical difficulties with the DIS that 

resulted in this minor delay.  When AEP Ohio’s support staff, Callie Kessler, made multiple 

attempts to log into the DIS prior to the filing deadline at approximately 5:20p.m. on August 28, 

she incurred a blank screen and an inability to file.  (See, Affidavit of Callie Kessler at ¶ 5, 

attached hereto as Exhibit C.)  This issue did not appear to resolve itself until approximately 

5:50p.m.  (See, id.)  Both memoranda contra were filed and served promptly thereafter.  (See, Ex. 

C at ¶ 6.) 

A filing that is less than thirty minutes past the close of the Commission offices does not 

serve to prejudice any parties in this matter or otherwise delay the Commission’s ability to render 

a timely decision on the interlocutory appeals.  This is consistent with many other occasions 

where the Commission has granted motions for leave to accept filings out of time due to 

technical difficulties.1 .  Indeed, in this very proceeding, the Commission granted a motion for 

leave to file a motion to intervene that was five days past the Commission-ordered deadline with 

no substantive explanation (like technical difficulties that presented themselves in this scenario) 

for the delay.2  Moreover, the Commission has the authority to waive the five day requirement 

for the filing of memoranda contra – a requirement imposed solely by the administrative code, 

not the Ohio Revised Code and good cause exists to grant AEP Ohio’s Motion for Leave under 

the circumstances. 

For the foregoing reasons, the Commission should grant AEP Ohio’s motion to file its 

memoranda contra out of time or in the alternative instanter.  

 
1 See, e.g. In Re the Application of the Dayton Power and Light Company d/b/a AES Ohio to Update its 

Transmission Cost Recovery Rider-Nonbypassable, Case No. 21-224-EL-RDR, Finding and Order at ¶ 11 (May 19, 

2021). 
2 Entry at ¶ 10 (May 30, 2023) (Finding that “Given that the motion was filed three business days after the deadline, 

the attorney examiner finds Direct Energy’s motion for leave to intervene to be reasonable under the circumstances 

and, therefore, the motion should be granted.”) 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio  ) 

Power Company for Authority to Establish a  ) 

Standard Service Offer Pursuant to Section  )  Case No. 23-23-EL-SSO 

4928.143, Revised Code, in the Form of an  ) 

Electric Security Plan ) 

 

In the Matter of the Application of Ohio  ) 

Power Company for Approval of Certain  )  Case No. 23-24-EL-AAM 

Accounting Authority ) 

 

 

AEP OHIO’S MEMORANDUM CONTRA  

ONE ENERGY ENTERPRISES INC.’S INTERLOCUTORY APPEAL 

 

 

 Under Ohio Administrative Code (“OAC”) 4901-1-15, Ohio Power Company (“AEP Ohio”) 

submits this Memorandum Contra the August 21, 2023 Interlocutory Appeal of One Energy 

Enterprises Inc. (“One Energy”), which sought an immediate interlocutory appeal of the Attorney 

Examiner’s August 16, 2023 Entry (“Entry”) insofar as it denied One Energy’s July 31, 2023 

“Motion to Establish a Reasonable Protective Agreement.”  For the following reasons, One 

Energy’s interlocutory appeal should be dismissed or denied. 

I. One Energy’s Appeal Should Be Dismissed Because One Energy Does Not Satisfy Any 

of the Grounds for an “Immediate” Interlocutory Appeal Under OAC 4901-1-15(A). 

One Energy styles its filing as an “Interlocutory Appeal” – not a request to certify an 

interlocutory appeal – and One Energy expressly relies on OAC 4901-1-15(A), governing 

“immediate interlocutory appeals,” as the authority on which its filing is based.  At no point in its 

filing does One Energy request that the Attorney Examiner certify an interlocutory appeal to the 

Commission under OAC 4901-1-15(B).  One Energy, however, is not entitled to bring an 

“immediate” interlocutory appeal under the Commission’s rules, and therefore its appeal should be 

dismissed.   

s352749
Typewritten text
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Rule 4901-1-15(A) enumerates four grounds on which a party may bring an immediate 

interlocutory appeal to the Commission, and One Energy satisfies none of these.  One Energy states 

(Appeal at 4) that it is relying on the first of the grounds enumerated in OAC 4901-1-15(A), which 

provides that a party may bring an immediate interlocutory of an order that “[g]rants a motion to 

compel discovery or denies a motion for a protective order.”  OAC 4901-1-15(A)(1).  With no 

discussion or analysis, One Energy (at 4) baldly claims that the August 19, 2023 Entry satisfies this 

provision because “One Energy sought a reasonable protective agreement, and the Entry expressly 

denied that request.”  That reasoning is flawed.   

As One Energy admits (at 4), One Energy did not seek a “protective order,” but rather a so-

called “reasonable protective agreement.”  A protective order is filed by a party “from whom 

discovery is sought,” OAC 4901-1-24(A), and the purpose of the protective order is to protect this 

party from “annoyance, embarrassment, oppression, or undue burden or expense,” among other 

things, id.  Here, One Energy is not the “party from whom discovery is sought” – that party is AEP 

Ohio.  Instead, One Energy is the party who is seeking discovery. 

One Energy did not file a motion to compel under OAC 4901-1-23, but even if its motion 

“for a reasonable protective order” were construed as a motion to compel, the Attorney Examiner 

ruled against One Energy, denying One Energy’s request to require AEP Ohio to produce discovery 

according to the unjust protective agreement that One Energy proposed.  Critically, a denial of a 

motion to compel is not one of the grounds on which a party may bring an immediate interlocutory 

appeal.  See OAC 4901-1-15(A)(1) (permitting an immediate interlocutory appeal of a motion to 

compel only where an order “[g]rants a motion to compel” (emphasis added)). 

Holding that One Energy is not entitled to an immediate interlocutory appeal would uphold 

the purpose of OAC 4901-1-15(A).  By limiting an immediate interlocutory appeal to situations 
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where a protective order is granted or a protective order is denied, OAC 4901-1-15(A)(1) is clearly 

meant to protect a party against whom discovery is sought from having to disclose that discovery 

without a ruling from the full Commission.  The reason for this is straightforward:  Once a party is 

compelled to produce discovery, the harm from that production cannot be undone – the bell cannot 

be unrung.  Here, as discussed above, the party against whom discovery is sought – the party who is 

trying to prevent the bell from being rung – is AEP Ohio, not One Energy.  AEP Ohio is seeking to 

prevent the disclosure of competitively sensitive information to One Energy employees who are 

engaged in competitive business activities.  One Energy, by contrast, is trying to ring the bell; it is 

trying to force AEP Ohio to disclose the competitively sensitive information according to One 

Energy’s preferred terms.  Nothing in OAC 4901-1-15(A) suggests that a party seeking discovery is 

entitled to immediate and automatic review by the full Commission.  Instead, a party seeking 

discovery must ask for certification of an interlocutory appeal under OAC 4901-1-24(B), and the 

party must show, among other things, that the denial of the request for discovery “presents a new or 

novel question of interpretation, law, or policy” and that “an immediate determination by the 

commission is needed to prevent the likelihood of undue prejudice or expense to one or more of the 

parties, should the commission ultimately reverse the ruling in question.”  OAC 4901-1-24(B).  As 

noted above, One Energy has not sought certification, and its filing does not attempt to satisfy the 

certification standard in any way.  AEP Ohio has worked out all discovery disputes with One 

Energy and there is no information One Energy seeks that has not been produced – but One Energy 

seeks to use the information produced in a way that would harm AEP Ohio and its customers.  

Accordingly, One Energy is not entitled to an interlocutory appeal under OAC 4901-1-15, and its 

appeal should be dismissed. 



4 

II. One Energy’s Grounds for Overturning the Entry Are Meritless. 

Even if One Energy were entitled to an interlocutory appeal (it is not, as discussed above), 

the Attorney Examiner’s August 19, 2023 Entry was well-reasoned and correct, and One Energy 

presents no grounds for reversal.   

A. One Energy’s Attempt to Draw a Distinction Between One Energy Enterprises 

and Its CRES Subsidiary Is Meritless Given Its Admission that One Energy 

Enterprises and Mr. Kent “Manage” the CRES Subsidiary. 

One Energy’s main argument (at 4) is its assertion that the Attorney Examiner relied on 

“inaccurate facts” because “One Energy is not a CRES provider, and Mr. Kent is not an employee 

of a CRES provider.”  (Jereme Kent is One Energy’s chosen witness and the person to whom One 

Energy wants to give access to confidential information.)  According to One Energy (id.), the 

Attorney Examiner should have focused on the fact that the “One Energy Enterprises Inc. is the 

intervening party,” and One Energy Enterprises is not a CRES provider.  Instead, One Energy 

Enterprises’ subsidiaries are CRES providers, and they “are not parties to the case.”  (Id.) 

This factual distinction between parent and subsidiary is profoundly misleading and 

formalistic, and it is easily dismissed.  By its own reckoning, One Energy Enterprises is a 

corporation made up of multiple corporate entities.  One of those entities is a wholly owned 

subsidiary called “OE Retail Services LLC,” which does business under the name “One Energy 

Analytics.”  OE Retail Services LLC is registered with the Commission as a CRES – specifically, as 

an electric aggregator, electric power broker, retail natural gas aggregator, and retail natural gas 

broker.  (See April 15, 2022 Competitive Retail Electric Service (CRES) Provider Application of 

OE Retail Services LLC, Case No. 20-0654-EL-AGG (attached hereto as Attachment A); see also 

September 24, 2021 Competitive Retail Electric Service (CRES) Provider Application of OE Retail 

Services LLC, Case No. 21-0963-EL-AGG (attached hereto as Attachment B).) 
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The CRES provider applications submitted by One Energy Analytics (which are attached to 

this Memorandum Contra) demonstrate that there is no meaningful distinction between “One 

Energy Enterprises Inc.” and “OE Retail Services LLC” when it comes to protecting competitively 

sensitive information.  The electric CRES application unmistakably states that OE Retail Services 

LLC “is a member-managed limited liability company and managed by One Energy Enterprises 

Inc., the sole member.”  (See Attachment A, Exhibit A-12 (emphasis added).)  It further states that 

although “OE Retail Services LLC has no direct officers or directors,” One Energy Enterprises Inc. 

(its sole managing member) “is managed by Jereme Kent.”  (Id. (emphasis added).)  It then 

provides Mr. Kent’s title and address.  (Id.)  The gas CRES application is even clearer, containing 

the similar language as the electric application and also adding that One Energy “is managed by one 

member, who at present is Jereme Kent.”  (Attachment B, Exhibit A-12.)  The applications even 

offer a helpful diagram showing the corporate relationship: 

 

(See Attachment A, page following Exhibit C-5.) 

If those clear statements leave any doubt that One Energy Enterprises and Mr. Kent are 

vitally engaged in the activities of the CRES subsidiary (they do not), other parts of the applications 
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confirm that fact.  For instance, in response to a question about the CRES subsidiary’s “experience 

and plans,” the applications tout the “experience” of “Mr. Kent”: 

One Energy Enterprises Inc. is the sole member of OE Retail Services LLC. Jereme 

Kent is the CEO and General Manager of One Energy Enterprises Inc. and has 

considerable experience in the electric industry.  One Energy Enterprises Inc., as of 

the date of the filing of this application, installs, owns, and operates behind-the-

meter wind turbines that are self-certified as qualifying facilities (QFs) under 

PURPA. These facilities, which total 40.5 MWs of installed facilities, power 

manufacturing and industrial facilities in the State of Ohio. One Energy has been 

offering these services to manufacturing and industrial users in the State of Ohio 

since 2011. As such, Mr. Kent has considerable experience in the electric industry.  

Additionally, One Energy Enterprises Inc. has recently added an analytics team that 

has over 25 years of combined experience in the retail energy industry, including 

natural gas brokerage service experience. 

(Attachment A, Exhibit B-2 (emphasis added); accord Attachment B, Exhibit B-2.)  Further, in 

response to a question about the CRES subsidiary’s “operations,” the applications expressly refer to 

the operations of the “parent company” and conflate the “One Energy” corporate structure, stating 

that “OE Retail Services LLC’s parent company and its affiliates (One Energy) have offered 

extensive electric services in Ohio for nearly a decade.”  (Attachment A, Exhibit D-1 (emphasis 

added).)  The application exhibits are even captioned with a corporate logo – “One Energy, wind for 

industry” – that draws no distinction among corporate entities.  (See id.) 

All this publicly available information from the CRES applications shows that One Energy 

Enterprises Inc. (the “intervening party,” as One Energy puts it) and Jereme Kent (One Energy’s 

witness) are intimately involved in competitive business in general and running OE Retail Services 

LLC, the CRES subsidiary.  It is incredible that One Energy (at 4) would attempt to draw a 

distinction among the One Energy corporate entities and focus on the fact that One Energy 

Enterprises Inc. is the “intervening party” when One Energy Enterprises Inc. and Jereme Kent are 

named as the managers of the CRES subsidiary.  Those who, by their own admission, “manage” a 
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CRES obviously should not have access to competitively sensitive information that they can use to 

gain a competitive advantage.1 

B. One Energy’s Protective Agreement Is Inadequate Because There Is No Way for 

Mr. Kent or Others to Forget Competitively Sensitive Information Once They 

See It. 

One Energy’s next argument (at 5) is that even if Mr. Kent and others were involved in 

competitive activities, One Energy’s proposed protective agreement would be sufficient to ensure 

that they will not use competitively sensitive information improperly.  One Energy does not cite or 

discuss any part of its proposed protective agreement in making this argument, however, so it is 

impossible to respond to this claim and it should be disregarded.  In any event, the Attorney 

Examiner already correctly held that there is no way to ensure that Mr. Kent or others will refrain 

from using confidential information to gain a competitive advantage.  As the Attorney Examiner 

stated, “Even with a protective agreement in place, it would be impossible for any individual to 

completely forget or disregard the type of information requested by One Energy in discovery.”  

Entry ¶ 16.  That point is manifestly correct – once confidential information is released, there is no 

way to unring the bell.  One Energy does not engage with the Attorney Examiner’s reasoning or 

make any effort to show how its proposed protective order would address the Attorney Examiner’s 

concern. 

 
1 If, as One Energy misleadingly implies, Mr. Kent is not involved in the activities of the One Energy CRES subsidiary 

(he obviously is involved, as shown above), AEP Ohio’s proposed protective agreement would account for this.  AEP 

Ohio’s protective agreement states that One Energy employees may view competitively sensitive information so long as 

they are “not engaged in competitive pricing, sales, or marketing” or otherwise “involved with the CRES-related 

business activities.”  If Mr. Kent were truly not involved in competitive activities, this provision would be acceptable to 

One Energy.  The fact that One Energy is fighting this reasonable provision shows that Mr. Kent is, in fact, highly 

involved in CRES-related business activities. 
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C. AEP Ohio’s Status as an Electric Distribution Utility Does Not Change the Fact 

that It Possesses Information that CRES Providers Could Use to Gain an 

Unfair Competitive Advantage. 

One Energy (at 5-6) also criticizes the Entry on the ground that “AEP Ohio is an electric 

distribution utility” and “cannot lawfully engage in providing competitive retail electric services.”  

Taken to its illogical conclusion, One Energy appears to argue that because AEP Ohio is a regulated 

electric distribution utility it does not have ability to possess competitively sensitive information. 

This generalization and over simplification misses the point entirely, in addition to ignoring 

abundant precedent protecting competitively-sensitive information held by EDUs like AEP Ohio.  

Even if EDUs do not provide competitive retail electric services, they still possess considerable 

confidential information that could cause competitive harm to the EDUs themselves and others if 

disclosed without appropriate protection.  For instance, as AEP Ohio noted in its Memorandum 

Contra One Energy’s motion, One Energy’s requests for production (which AEP Ohio rightly 

objected to) sought information about AEP Ohio customers, such as One Energy’s request for all 

“applications . . . to AEP Ohio’s new business portal for data centers or digital currency mining 

since 1/1/2020” (OEE-RPD-01-009), and its request for all “applications . . . to AEP Ohio’s new 

business portal for projects greater than 10W since 1/1/2020” (OEE-RPD-01-010).  This kind of 

information would obviously give One Energy an unfair competitive advantage over other 

competitive providers if Mr. Kent or anyone else involved in CRES activities were to have access to 

this detailed customer information.  If permitted, the interests of both AEP Ohio and its customers 

would be harmed. 

As AEP Ohio has noted repeatedly, moreover, One Energy has still not identified what 

confidential information it wants Mr. Kent to have access to, even though One Energy received 

detailed discovery responses from AEP Ohio that identified the nature of the information AEP Ohio 

has marked as confidential.  Nor has One Energy ever claimed that AEP Ohio has incorrectly 
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marked any discovery response as confidential.  Therefore, One Energy’s argument that AEP Ohio 

“is an electric distribution utility” is a red herring.  This dispute is not about whether AEP Ohio 

possesses competitively sensitive information (it does, and One Energy has never challenged any 

confidentiality designations) or whether AEP Ohio has fulfilled its discovery obligations.  The 

dispute is about whether Mr. Kent should have access to competitively sensitive information.  Due 

to his intimate involvement with CRES activities (shown from One Energy’s own statements 

outlined above), he should not have access to any information that he could use to gain a 

competitive advantage. 

D. One Energy May Still Submit Testimony from Internal Witnesses Such as Mr. 

Kent, and Indeed It Has Already Done So. 

As it did in its Motion, One Energy again argues (at 6) that the “practical result” of the Entry 

is that “intervening parties are forced to hire third parties” to serve as witnesses.  That is simply 

false.  AEP Ohio’s proposed protective order, which was endorsed by the Entry, does permit parties 

to use internal witnesses, as evidenced by the fact that Mr. Kent is One Energy’s witnesses and has 

already filed testimony.  Moreover, AEP Ohio’s proposed protective order even allows an internal 

witness to view competitively sensitive information, so long as the internal witness is not involved 

in “CRES-related activities.”  This is a reasonable distinction, as the Entry correctly found (¶ 16), 

because competitive information is, by definition, information that an entity could use to gain an 

unfair competitive advantage.  A CRES provider (or, here, a corporate parent that admittedly 

“manages” the CRES provider) should not be able to make an end-round on reasonable protections 

against disclosing competitively sensitive information simply by naming one of its employees as a 

witness.  Moreover, AEP Ohio already agreed to permit in-house counsel to review the highest level 

of confidential information – RESTRICTED ACCESS CONFIDENTIAL. 
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E. The Attorney Examiner Considered One Energy’s Reply, Which in Any Event 

Raised No New Arguments Worth Noting. 

One Energy argues (at 6-7) that the “attorney examiner failed to adequately take into 

consideration One Energy’s Reply” because the “Entry was docketed just thirty-one (31) minutes 

after One Energy’s Reply.”  This argument can be dismissed out of hand.  Contrary to One Energy’s 

claims, its reply offered no new arguments, and the supposed “factual inaccuracies” concerning Mr. 

Kent’s role in CRES activities were, in fact, entirely baseless.  (As described in detail above, by 

their own admission, One Energy Enterprises and Mr. Kent are deeply involved in competitive 

activities, and so there was no “factual inaccuracy.”)  The Attorney Examiner is under no obligation 

to affirmatively state that it reviewed the reply prior to issuing the order, and One Energy’s contrary 

claim is speculative and baseless. 

F. One Energy’s Appeal Ignores Two Grounds on Which the Entry Was Based – 

Namely, that All Other Competitive Intervenors Agreed to the Protective Order 

and that Mr. Kent Has Already Filed His Testimony. 

Remarkably, One Energy ignored two grounds on which the Entry was based, either one of 

which is sufficient to reject One Energy’s interlocutory appeal.  First, the Entry (¶ 16) stated that the 

“attorney examiner finds AEP Ohio’s representation that all other competitive intervenors have 

agreed to these provisions to be telling.”  One Energy’s interlocutory appeal did not challenge that 

statement or provide any reason to distinguish itself from the other competitive intervenors.   

Second, the Entry (¶ 16) keyed in on the fact that “Mr. Kent has already prefiled his direct 

testimony in this case.”  As AEP Ohio explained in its Memorandum Contra One Energy’s Motion, 

Mr. Kent was able to make all his points without the use of confidential material, and One Energy 

still has made no effort to explain how access to confidential material at this late date would 

somehow change Mr. Kent’s testimony.  One Energy baldly claims that it needs Mr. Kent to access 

confidential material because “counsel must work with its experts in preparing for hearing and 
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engaging in cross-examination,” but it offers no detail to support this claim.  It does not say what 

confidential information it is referring to or how Mr. Kent accessing this material would aid counsel 

in preparing for cross-examination.  The Attorney Examiner correctly recognized (Entry ¶ 16) that 

“[t]o the extent that review of the protected documents is needed for cross-examination purposes, 

AEP Ohio’s revised agreement allows for counsel, whether in-house or outside, to view all levels of 

confidential information.” 

III. Conclusion 

For the foregoing reasons, One Energy’s appeal should be dismissed because One Energy 

does not satisfy any of the grounds for an “immediate” interlocutory appeal under OAC 4901-1-

15(A).  Alternatively, the appeal should be denied because One Energy states no grounds on which 

to overturn the Attorney Examiner’s Entry. 

 

      Respectfully submitted, 

/s/ Steven T. Nourse 

Steven T. Nourse (0046705)  

Counsel of Record 

Michael J. Schuler (0082390)       

American Electric Power Service Corporation 

1 Riverside Plaza, 29th Floor 

Columbus, Ohio 43215-2373       

Telephone: (614) 716-1608 (Nourse)       

Telephone: (614) 716-2928 (Schuler) 

Facsimile: (614) 716-2950  

stnourse@aep.com   

mjschuler@aep.com      

 

Eric B. Gallon (0071465)  

Porter Wright Morris & Arthur  

Huntington Center  

41 S. High Street Columbus, Ohio 43215  

Telephone: (614) 227-2190   

egallon@porterwright.com   

 

 



12 

 

Christopher L. Miller 

Ice Miller LLP   

250 West Street   

Columbus, Ohio 43215   

Telephone: (614) 462-2339   

Fax: (614) 222-4707    

christopher.miller@icemiller.com    

 

Matthew S. McKenzie (0091875)   

M.S. McKenzie Ltd.   

P.O. Box 12075   

Columbus, Ohio 43212   

Telephone: (614) 592-6425  

matthew@msmckenzieltd.com   

 

 

 

 

CERTIFICATE OF SERVICE 

 In accordance with Rule 4901-1-05, Ohio Administrative Code, the PUCO’s e-filing system 

will electronically serve notice of the filing of this document upon the following parties. In 

addition, I hereby certify that a service copy was sent by, or on behalf of, the undersigned counsel 

to the following parties of record this 28th day of August 2023, via e-mail:  

         

/s/ Steven T. Nourse___  
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio  ) 

Power Company for Authority to Establish a  ) 

Standard Service Offer Pursuant to Section  )  Case No. 23-23-EL-SSO 

4928.143, Revised Code, in the Form of an  ) 

Electric Security Plan ) 

 

In the Matter of the Application of Ohio  ) 

Power Company for Approval of Certain  )  Case No. 23-24-EL-AAM 

Accounting Authority ) 

 

 

AEP OHIO’S MEMORANDUM CONTRA  

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL’S INTERLOCUTORY 

APPEAL 

 

 

 Under Ohio Administrative Code (“OAC”) 4901-1-15, Ohio Power Company (“AEP 

Ohio”) submits this Memorandum Contra the August 21, 2023 Interlocutory Appeal of the Office 

of the Ohio Consumers’ Counsel (“OCC”), which seeks certification of an interlocutory appeal 

of the Attorney Examiner’s August 16, 2023 Entry (“Entry”) insofar as it set forth a procedural 

schedule.  For the following reasons, OCC’s interlocutory appeal should be dismissed or denied. 

I. OCC’s Should be Dismissed or Denied Because it is Unreasonable and Failed to 

Establish that the Attorney Examiner Departed from Past Precedent. 

The Commission should deny OCC’s interlocutory appeal because it is neither a 

departure from past precedent nor prejudicial and the very arguments that OCC raises to support 

its interlocutory appeal justify the dismissal and/or denial.  Citing In Re Suvon, L.L.C., OCC 

repeatedly argues that the Entry “den[ied] OCC’s (and parties’) discovery rights if a settlement is 

filed,” (OCC Appeal at 2-4) and that “any party opposing a settlement has a mere seven days to 

prepare testimony in opposition” which it deems to be “highly prejudicial.”  (OCC Appeal at 2-
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3)1.  Notably, although OCC alleges in its sub-heading that this presents a new or novel question 

of interpretation, law, or policy (OCC Appeal at 2), OCC never goes on to specifically identify 

how or why this is a new or novel issue; therefore, that assertion should be deemed abandoned 

and ignored.  To support its request for an interlocutory appeal that the Entry “departs from past 

precedent” OCC relies, largely in part, upon the entry issued in the most recent electric security 

plan case of AES Ohio.  Specifically, OCC argues that “[i]n AES Ohio’s recent application to 

establish an electric security plan, parties were permitted to conduct discovery until one week 

after a settlement was filed.”  (OCC Appeal at 3, citing Case No. 22-900-EL-SSO, Entry (April 

3, 2023) (“AES Ohio Scheduling Entry”) at 4).  But the Attorney Examiner has provided a 

similar, if not more generous procedural schedule in this matter, which by OCC’s own 

description of the AES Ohio case, creates sufficient due process rights.   

In AES Ohio Scheduling Entry, the Attorney Examiner set a specific discovery deadline 

of April 17, which turned out to be one week after the filing of the Stipulation (the specific filing 

date of the Stipulation was not known at the time of the Entry).  (Id. at ¶ 13.)  The AES Ohio 

Scheduling Entry also established a supporting testimony deadline of April 10 (the same day the 

stipulation was filed) and an opposing testimony deadline of April 17 (only seven calendar days 

from the time the stipulation was filed).  (Id.)  Interestingly, OCC did not file an interlocutory 

appeal of the AES Ohio scheduling entry; in fact, OCC cites it as a schedule that “allowed 

parties to investigate the settlement that differed from AES Ohio’s application.”  (OCC Appeal 

at 3) (emphasis added).  OCC did later file an expedited motion for extension of time to file 

testimony in opposition to the stipulation and a shortened discovery response deadline.  Citing to 

the fact that “parties had been in settlement negotiations for some time,” and only after 

 
1 “OCC Appeal” refers to the “Interlocutory Appeal, Request for Certification to the PUCO Commissioners and 

Application for Review by Office of the Ohio Consumers’ Counsel” filed in this docket on August 21 2023. 
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concession by AES Ohio, the Attorney Examiner extended the opposing testimony date to April 

21 (only ten calendar days from the time the stipulation was filed).  (See Case No. 22-900-EL-

SSO, Entry at ¶ 17 (April 17, 2023) (“AES Rescheduling Entry”)). 

In this case, however, the Attorney Examiner did nothing to abridge the standard 

discovery rights that “discovery must be completed prior to the commence of the hearing.”  Ohio 

Adm. Code 4901-1-17(A).  Thus, OCC’s cite to In Re Suvon, L.L.C. is inapposite and the 

discovery rights in this matter are even more robust than the discovery rights that were explicitly 

limited to one week after the filing of the stipulation in the AES Ohio case.  Moreover, any 

opposing parties will be afforded more time to file testimony than in the AES Ohio case; 

whereby, supporting testimony is not due until three business days after the settlement is filed 

and opposing testimony is not due until ten business days after supporting testimony.  (Entry at ¶ 

21).  Thus, while OCC argues that it only has one week to prepare testimony in opposition 

(despite contradictorily arguing that this is not enough time while citing the same amount of time 

as sufficient in the AES case), opposing parties would in fact get up to two weeks to prepare 

opposing testimony.  This is hardly prejudicial or a departure from past precedent that is merely a 

couple months old.   

Moreover, much like the AES Ohio case, the parties have been engaged in settlement 

negotiations for quite some time – nearly three months, with over 10 “all parties” meetings that 

have systematically refined the issues in settlement.  In fact, as OCC pointed out, Staff 

represented as far back as August 9 that, “substantial progress has been made on most of the 

significant issues in the case.”  Thus, any party that opposes the stipulation (to the extent any 

parties end up opposing) will not be surprised or prejudiced as they have all been a part of a 

transparent and organic process and cannot “demonstrate a lack of due process or sufficient time 
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to present a case against the reasonableness of the Stipulation.”  (AES Rescheduling Entry at ¶ 

17).  For these reasons the Commission should deny OCC’s interlocutory appeal.   

To the extent the legal director, deputy legal director, attorney examiner, or presiding 

hearing officer is inclined to certify and/or the Commission is inclined grant OCC’s interlocutory 

appeal, the relief sought by OCC is unnecessary and prejudicial.  OCC requests: (1) discovery 

until 14 days after the filing of testimony in support of settlement, (2) a discovery response time 

of five calendar days, and (3) testimony in opposition due five weeks after the filing of the 

settlement.  (OCC Appeal at 3.)  Not only is this timeline inconsistent with past precedent (and 

the reason why this interlocutory appeal should not be granted in the first place) it is an 

unreasonable amount of time.  As an initial matter, OCC’s first request (for a discovery cutoff of 

14 days prior to the hearing) is not inconsistent with the Entry and AEP Ohio supports this 

suggestion for clarity.  However, a five-calendar-day turnaround time for discovery (when OCC 

is known for issuing large sets of discovery) could prove to be exceptionally burdensome and 

even turn into a three-business-day turnaround if served on a Friday.  This is unnecessary when 

the hearing is not until mid-October.  With a discovery cutoff of 14 days prior to the hearing, a 

10-calendar-day turn around would be sufficient to ensure that OCC had any discovery in 

advance of the hearing.  Moreover, a five-week deadline for testimony in opposition to the 

stipulation is unreasonably long under the circumstances and would likely unnecessarily delay 

the hearing in this case.  OCC has cited no recent precedent to support such leisurely and 

prolonged deadline for opposing testimony.  To the contrary, as previously discussed, the AES 

Ohio procedural schedule afforded the same or less time for opposing testimony. 

II. Conclusion 

For the foregoing reasons, OCC’s interlocutory appeal should not be certified or granted 

because it states no grounds on which to overturn the Attorney Examiner’s Entry.  
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      Respectfully submitted, 

/s/ Steven T. Nourse 

Steven T. Nourse (0046705)  

 Counsel of Record 

Michael J. Schuler (0082390)       

American Electric Power Service Corporation 

1 Riverside Plaza, 29th Floor 

Columbus, Ohio 43215-2373       

Telephone: (614) 716-1608 (Nourse)       

Telephone: (614) 716-2928 (Schuler) 

Facsimile: (614) 716-2950  

stnourse@aep.com   

mjschuler@aep.com      

 

Eric B. Gallon (0071465)  

Porter Wright Morris & Arthur  

Huntington Center  

41 S. High Street Columbus, Ohio 43215 

Telephone: (614) 227-2190  

egallon@porterwright.com   

 

Christopher L. Miller 

Ice Miller LLP   

250 West Street   

Columbus, Ohio 43215   

Telephone: (614) 462-2339   

Fax: (614) 222-4707    

christopher.miller@icemiller.com    

 

Matthew S. McKenzie (0091875)   

M.S. McKenzie Ltd.   

P.O. Box 12075   

Columbus, Ohio 43212   

Telephone: (614) 592-6425  

matthew@msmckenzieltd.com   
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