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On February 24, 2023, Dynegy Marketing & Trade, LLC (“Dynegy”) filed a motion for 

leave to file objections to Staff’s February 21, 2023 Review and Recommendation in this matter.  

On March 7, 2023, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a motion for leave 

to file a memorandum contra should the Commission allow Dynegy to file its objections.  In its 

motion, OCC wrote, “If the PUCO grants Dynegy’s Motion for leave to file objections, the PUCO 

should allow OCC the opportunity to respond, per O.A.C. 4901-1-12 and due process.”  (Motion 

at p. 1, emphasis in original).   

In its March 8, 2023 Finding and Order, the Commission declined Dynegy’s request to 

grant leave to file objections to the Staff Review and Recommendation.  (Finding and Order at 

¶ 45.)  Accordingly, since the Commission denied Dynegy’s motion for leave to file objections, 

OCC’s motion to file a memorandum contra to those objections should be denied as moot. 

In its motion, OCC also included a request that the Commission “open an investigation and 

require Vistra/Dynegy to show cause why its acquisition of Energy Harbor will not adversely 

affect the Ohio retail electric market, especially including the governmental aggregation market 

and the consumers served by it.”  (Motion at p. 2.)  This request should be denied as well.  The 

proposed Energy Harbor acquisition is not at issue in this certification proceeding, the 

Commission’s September 7, 2022 Show Cause Order, or the Staff Review and Recommendation.  
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As such, OCC’s request is nothing more than an improper collateral attack on an intervening party 

that raised legitimate regulatory and legal concerns with NOPEC’s “unprecedented” conduct in 

dropping over 500,000 of its customers to the standard service offer.  (See March 8, 2023 Finding 

and Order at ¶ 85.)   

The Commission found in this case that NOPEC failed “to provide 90-day notice to its 

member communities” of its sudden drop of over 500,000 customers to SSO, and the Commission 

disagreed with NOPEC and Staff on the application of the 90-day notice provision in NOPEC’s 

Operations and Governance Plan (“OG Plan”).  (Id. at ¶ 84.)  While the Commission found that 

NOPEC had violated its OG Plan, the Commission decided to “defer to the local governments to 

analyze the record in this proceeding and determine if they wish to continue to work with NOPEC.”  

(Id.)  Thus, the Commission should not condone OCC’s collateral attack on a market participant 

that raised legitimate concerns regarding NOPEC’s conduct. 

Accordingly, OCC’s motion should be denied as moot and improper. 
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