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l. INTRODUCTION

The Retail Energy Supply Association (“RESA”)! and Interstate Gas Supply, Inc. (“IGS”)
jointly respond to two arguments separately raised in the Initial Briefs of the Citizens’ Utility
Board of Ohio (“CUB”) and Ohio Partners for Affordable Energy (“OPAE”). CUB and OPAE
not only attack the proposed Stipulation and Recommendation (“Stipulation”) in these

proceedings, but their two arguments—if approved—also would negatively impact the way in

! The comments expressed in this filing represent the position of RESA as an organization but may not represent the
views of any particular member of the Association. Founded in 1990, RESA is a broad and diverse group of retail
energy suppliers dedicated to promoting efficient, sustainable and customer-oriented competitive retail energy
markets. RESA members operate throughout the United States delivering value-added electricity and natural gas
service at retail to residential, commercial and industrial energy customers. More information on RESA can be found
at www.resausa.org.



which parties can resolve issues in any case before the Public Utilities Commission of Ohio
(“Commission™).

CUB and OPAE claim, respectively, that the proposed Stipulation does not satisfy the
Commission’s three-part test? because not every Signatory Party “signed on” to every provision in
the Stipulation and because not every proposal in the application was resolved substantively (some
would be withdrawn if the Stipulation is approved). Neither CUB nor OPAE present arguments
sufficient to upend longstanding Commission precedent regarding the reasonableness of
negotiated agreements. For the reasons described below, CUB and OPAE’s arguments should be
rejected.

First, although there are provisions in the Stipulation to which certain Signatory Parties did
not join, credible evidence in the record demonstrates that serious bargaining took place and
resulted in the proposed Stipulation. Second, the Commission has found serious bargaining took
place in its review of other stipulations where not every signatory party “signed on” to every term
in the Stipulation. Third, there are current and future benefits to RESA, its members, IGS and
others from the stipulated withdrawal of the Carbon Reduction Rider proposal. Many of those

same benefits result from the stipulated withdrawal of other rider proposals too. Fourth, a finding

2 The standard of review for considering the reasonableness of a stipulation has been discussed in numerous
Commission proceedings. See, e.g., Cincinnati Gas & Electric Co., Case No. 91-410-EL-AIR (April 14, 1994);
Western Reserve Telephone Co., Case No. 93-230-TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-
EL-FOR, et al. (December 30, 1993); Cleveland Electric Illum. Co., Case No. 88-170-EL-AIR (January 30, 1989);
Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26, 1985). In
considering the reasonableness of a stipulation, the Commission has used the following criteria:

1) Is the settlement a product of serious bargaining among capable, knowledgeable parties?
@) Does the settlement, as a package, benefit ratepayers and the public interest?
3) Does the settlement package violate any important regulatory principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these criteria to resolve issues in a manner
economical to ratepayers and public utilities. Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm.
(1994), 68 Ohio St.3d 559 (citing Consumers' Counsel v. Pub. Util. Comm. (1992), 64 Ohio St.3d 123, 126).



that there are no benefits from the stipulated withdrawal of multiple rider proposals would wrongly
require parties to resolve every part of an application substantively (preventing stipulated
withdrawals), create unnecessary delay and litigation expense, and generally frustrate the
bargaining process. The Commission should not impede negotiations and settlements in such a
manner.

The Stipulation in these proceedings should be accepted by the Commission without
modification. As explained in the RESA/IGS Joint Initial Brief, the exit-the-merchant-function
taskforce provision (Section I1.E) is consistent with the policies set forth in R.C. § 4929.02 and
will further the development of the competitive retail natural gas service (“CRNGS”) market in
Ohio, the withdrawal of the Carbon Reduction Rider proposal (and no implementation of the
Staff’s alternative) (Section 11.B.1) is similarly beneficial to the CRNGS market and its participants
in that it adheres to Ohio law and policy, and the on-line option related to the eligible customer list
(Section 11.J) is reasonable.

1. ARGUMENT

A. Not every Signatory Party has to “sign on” to every term in the Stipulation in
order for serious bargaining to have taken place.

CUB claims that the footnotes in the Stipulation, pursuant to which certain parties did not
agree with certain provisions, make it “difficult” to conclude that there was serious bargaining or
are somehow evidence that there was not serious bargaining. CUB Initial Brief at 10-11. CUB is
incorrect for several reasons. First and foremost, the footnotes in the Stipulation demonstrate that
multiple parties seriously considered the terms in the Stipulation and ultimately concluded that

they could not join in certain terms but could join in the vast majority of the Stipulation. Second,



other undisputed evidence in the record establishes that the parties — including those Signatory
Parties listed in the footnotes — extensively discussed and bargained for settlement:

e The negotiations occurred over many months — five and one-half months.
Columbia Ex. 35 at 3; Tr. 76-77, 78.

e There were numerous settlement meetings held. Tr. 44, 65.
e All parties were invited to the numerous settlement meetings. Tr. 79.

Third, the Stipulation presents a recommended negotiated resolution of numerous complex
regulatory issues, with many resolutions differing from the positions that parties presented earlier
in the proceedings. Fourth, Commission precedent contradicts CUB’s allegation that there was no
serious bargaining since the Signatory Parties do not join all terms of the Stipulation. Indeed, the
Commission has previously found stipulations satisfied the serious bargaining element of the
Commission’s test and were reasonable even when signatory parties did not join in every term in
the stipulation. Below are only a few recent examples:

e In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase
in Electric Distribution Rates, etc., Case Nos. 21-887-EL-AIR et al.,
Opinion and Order (December 14, 2022). In this case, the Commission
found serious bargaining took place and accepted the stipulation even
though the Ohio Manufacturers’ Association Energy Group (“OMAEG”)
and The Kroger Co. did not join the distribution capital investment rider
provisions (stipulation page 7-9).

e Inthe Matter of the Application of Ohio Power Company for an Increase in
Electric Distribution Rates, etc., Case Nos. 20-585-EL-AIR et al., Opinion
and Order (November 17, 2021). In this case, the Commission found
serious bargaining took place and accepted the stipulation even though Staff
did not join the shadow billing provision (stipulation page 11); Ohio
Consumers’ Counsel (“OCC”) did not join the electric vehicle pilot
provision (stipulation page 12); and OCC did not join the basic transmission
cost recovery rider pilot provision (stipulation page 17-18).

e In the Matter of the Motion to Modify the Exemption Granted to The East
Ohio Gas Company d/b/a Dominion Energy Ohio, Case No. 18-1419-GA-
EXM, Opinion and Order (February 26, 2020). In this case, the
Commission found serious bargaining took place and accepted the



stipulation even though OCC did not join the standard choice offer and
monthly retail rate provisions (stipulation page 2-10).

e Inthe Matter of the Application of Duke Energy Ohio, Inc., for an Increase
in Electric Distribution Rates, etc., Case Nos. 17-32-EL-AIR et al., Opinion
and Order (December 19, 2018). In this case, the Commission found serious
bargaining took place and accepted the stipulation even though OMAEG,
Industrial Energy Users-Ohio (“IEU”) and The Kroger Co. did not join in
the price stabilization rider provision (stipulation page 18-20).

e In the Matter of the Application of Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant to R.C. 4928.143, in the Form
of an Electric Security Plan, etc., Case Nos. 16-1852-EL-SSO et al.,
Opinion and Order (April 25, 2018). In this case, the Commission found
serious bargaining took place and accepted the stipulation even though the
Environmental Law & Policy Center, IEU and OMAEG took no position
on the renewable generation rider provision (stipulation page 4); and the
Environmental Defense Fund, Ohio Environmental Council, IGS, IEU and
OMAEG did not join the OVEC cost recovery provision (stipulation page
9).

In sum, the record in this case clearly reflects that the stipulated resolutions before the
Commission today were reached after extensive effort and time involving serious bargaining from
the parties. In addition, it is telling that CUB did not cite to any Commission precedent to support
its argument that there must be unanimous support by the Stipulating Parties for all settlement
terms. CUB’s inability to provide evidentiary support for its argument, along with the above-noted
facts and precedent, establish that the Commission should reject CUB’s argument.

B. Columbia’s agreement to withdraw certain proposals in its application is a
benefit of the Stipulation.

OPAE argued on brief that Columbia’s agreement to withdraw certain proposals is not a
benefit of the Stipulation because it is not appropriate to compare the Stipulation against the
application. OPAE Initial Brief at 7. RESA and IGS disagree. As reflected in their Joint Initial

Brief at 5-7 relative to the withdrawal of the Carbon Reduction Rider proposal, RESA and IGS



pointed out the real and tangible benefits to RESA, its members, and I1GS of the Stipulation’s
provision that eliminates the Carbon Reduction Rider proposal specifically:

e Avoids utility engagement in the CRNGS market by offering a CRNGS
product to customers.

e Avoids violating the State policy as to natural gas services and goods.
e Saves litigation time and expense.

e Saves the Commission and its Examiners the time and effort of evaluating
the Carbon Reduction Rider proposal.

Real benefits from the withdrawn proposals have already occurred. For example, the
hearing was originally anticipated to be more than a week in length, but ultimately it lasted only a
few hours on November 16, 2022, because there were fewer issues addressed by the parties. Only
a few witnesses testified, and other time and expenses were avoided relative to those withdrawn
proposals through avoided hearing preparation, witness preparation, and witness costs.® In
addition, Columbia agreed to not propose a similar Carbon Reduction Rider proposal or others
until it files for its next base distribution rate case. Jt. Ex. 1 at 8. The debate with those rider
proposals will, therefore, be avoided for potentially many years, particularly if Columbia waits
until September 2027 to file its next base rate application.* These are concrete benefits that should
not be ignored. The Commission should reject OPAE’s argument.

Widespread, negative repercussions would occur, and the bargaining process would be
frustrated if OPAE’s argument was accepted. A finding, here, that there are no benefits from the

stipulated withdrawal of multiple rider proposals would establish a precedent requiring parties to

3 The Commission even recently recognized that resolving issues through a stipulation package narrows the focus and
streamlines the proceedings, stating that it is” an efficient and cost-effective means of bringing the issues before the
Commission, while also avoiding considerable time and expense associated with the litigation of a fully contested
case.” In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Electric Distribution Rates, etc.,
Case Nos. 21-887-EL-AIR et al., Opinion and Order at 151 (December 14, 2022).

4 Under the Stipulation, Columbia agreed to file its next base rate case by September 1, 2027. Joint Ex. 1 at 18.



resolve every part of an application substantively because a stipulation with withdrawals would,
as OPAE contends, not pass the Commission’s three-part test. The Commission should not impede
negotiations and settlement terms by adopting such a narrow interpretation of its three-part test.
This is an additional reason why OPAE’s argument should be rejected.
I11.  CONCLUSION

The record in this case clearly reflects that the supplier-related provisions in Sections
I1.B.1, IL.E and I1.J of the Stipulation resulted from serious bargaining. The Stipulation itself, the
other evidence in the record and Commission precedent also demonstrate that a decision to not
join a specific provision in the Stipulation does not reflect a lack of serious bargaining by RESA,
IGS, or any other Signatory Party. CUB’s claim should be rejected. In addition, the withdrawal
of the Carbon Reduction Rider proposal is a benefit of the Stipulation for RESA, its members and
IGS. More generally, the proposal rider withdrawals in the Stipulation are beneficial. The scope
of the issues, the evidentiary hearing, and the briefs were already streamlined. Litigation about
the proposed riders was avoided and will be avoided in the future — potentially for years — if the
Stipulation is approved. Importantly, the withdrawal of the Carbon Reduction Rider proposal
avoids the possibility of unlawful activity (utility engagement in the CRNGS market) and violation
of the State of Ohio natural gas policy. The Stipulation’s supplier-related provisions are reasonable

and fair outcomes that further develop the CRNGS market in Ohio, prevent implementation of a



new tariff in conflict with Ohio law, and implement a new process for customers. RESA and IGS

respectfully request that the Commission approve the Stipulation without modification.
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