THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE COMMISSION’S
REVIEW OF THE RULES IN OHIO

ADM.CODE CHAPTER 4901:1-39. CasENo. 22-869-EL-ORD

FINDING AND ORDER
Entered in the Journal on November 30, 2022

I. SUMMARY

{91} The Commission rescinds the rules in Ohio Adm.Code Chapter 4901:1-39, as
determined in and attached to this Finding and Order.

IL DI1SCUSSION
A. Applicable Law

{92} R.C.121.951(A)(1), effective June 8, 2022, requires the Commission to amend
or rescind rules identified in its base inventory — using the criteria listed in R.C. 106.03(A) —
as necessary to reduce the total number of regulatory restrictions by thirty percent over the

course of three years. The Commission opened this docket to review the energy efficiency

rules in Ohio Adm.Code Chapter 4901:1-39.

{93} Inperforming the above review, R.C. 106.03(A) requires the Commission to
determine, among other things, whether the rule should be amended or rescinded
(including for the purpose of accomplishing the requirements of R.C. 121.951) because it
exceeds or conflicts with the purpose, scope, or intent of the statute(s) under which the rule
was adopted; creates a compliance or oversight burden that is greater than the burden that
would be created if the agency accomplished the intended purpose of the restriction by other
means; is no longer useful or beneficial; or duplicates, overlaps with, or conflicts with a

federal or state law or rule.
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{94 Additionally, in accordance with R.C. 121.82, in the course of developing
draft rules, the Commission must evaluate the rules against the business impact analysis
(BIA). If there will be an adverse impact on businesses, as defined in R.C. 107.52, the agency
is to incorporate features into the draft rules to eliminate or adequately reduce any adverse
impact. Furthermore, the Commission is required, pursuant to R.C. 121.82, to provide the

Common Sense Initiative office the draft rules and the BIA.

{95} Pursuant to R.C. 121.95(F), a state agency may not adopt a new regulatory
restriction unless it simultaneously removes two or more other existing regulatory
restrictions. In accordance with R.C. 121.95, and prior to January 1, 2020, the Commission
identified rules having one or more regulatory restrictions that require or prohibit an action,
prepared a base inventory of these restrictions in the existing rules, and submitted this base
inventory to JCARR, as well as posted this inventory on the Commission’s website at

https:/ /puco.ohio.cov/wps/portal / gov/puco/documents-and-rules/resources/

restrictions. With regard to the rule recissions discussed in this Finding and Order with
respect to Ohio Adm.Code Chapter 4901:1-39, the Commission has both considered and
satisfied the requirements in R.C. 121.95(F).

B. Procedural History

{6] R.C. 4928.66(G) terminated Ohio’s annual energy efficiency savings
requirements on December 31, 2020, and reduced the total cumulative savings requirement

to a statewide collective benchmark of 17.5 percent.

{97} Pursuant to R.C. 4928.66, on February 26, 2020, the Commission determined
that the termination of all energy efficiency/peak demand reduction (EE/PDR) portfolio
plans must occur no later than December 31, 2020, and ordered a wind-down of the
statutorily required EE/PDR programs to commence on September 30, 2020. In re the
Application of Ohio Power Co. for Approval of its Energy Efficiency and Peak Demand Reduction
Program Portfolio Plan for 2017 through 2020, Case No. 16-574-EL-POR, et al. (Portfolio Plan
Cases), Finding and Order (Feb. 26, 2020) at § 44. Further, to the extent necessary, the


https://puco.ohio.gov/wps/portal/gov/puco/documents-and-rules/resources/%20restrictions
https://puco.ohio.gov/wps/portal/gov/puco/documents-and-rules/resources/%20restrictions
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Commission waived all provisions of Ohio Adm.Code Chapter 4901:1-39 which were
inconsistent with the newly enacted statute or the directives set forth in its orders. Portfolio

Plan Cases, Entry (June 14, 2021) at § 13.

{98  The Commission and Staff evaluated the rules contained in Ohio Adm.Code
Chapter 4901:1-39. As a result of Staff and the Commission’s review and the Commission’s
orders in the Portfolio Plan Cases, Statf proposed recission of the rules where the recent
legislation noted above eliminated the energy efficiency savings and programs the rules

were meant to regulate.

{9 9} By Entry issued on September 21, 2022, the Commission requested
comments and reply comments on Staft’s proposed recission of the rules contained in Ohio
Adm.Code Chapters 4901:1-39, and ordered that comments should be filed by October 26,
2022.

{910} The Commission received written comments from the Ohio Environmental
Council (OEC), Ohio Partners for Affordable Energy (OPAE), and Duke Energy Ohio
(Duke). OEC opines that the energy efficiency programs remain relevant under the
requirements of the Public Utility Regulatory Policies Act (PURPA) as modified by the
Infrastructure Investment and Jobs Act, so the Commission could issue guidance that does
not contain regulatory restrictions for voluntary demand response programs. OEC states
that these programs remain relevant to both the PURPA requirements for demand response
and for overall grid stability. OPAE meanwhile offers that the Commission should indicate
in this Order that the recission of these rules is solely the result of the underlying statutes
being eliminated. Finally, Duke comments that, while these rules would require substantial

amendments, they are still pertinent and reasonable and should not be fully rescinded.
III.  CONCLUSION

{11} In making its rules, an agency is required by R.C. 106.03(A) to consider the

continued need for the rules, the nature of any complaints or comments received concerning
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the rules, and any relevant factors that have changed in the subject matter area affected by
the rules. Further, R.C. 121.951(A)(1) requires state agencies to reduce their total number of

regulatory restrictions.

{912} Importantly, the Commission recognizes that R.C. 4928.66(G) terminated
Ohio's annual energy efficiency savings requirements as of December 31, 2020, and reduced
the total cumulative energy savings requirement to a statewide collective benchmark of 17.5
percent, at which point full compliance with the energy efficiency program required by the
statute would be considered achieved. On February 26, 2020, the Commission determined,
pursuant to R.C. 4928.66, that the termination of all EE/PDR programs must occur by
December 31, 2020, and ordered a wind-down of the statutorily required EE/PDR programs
to commence on September 30, 2020. Portfolio Plan Cases, Finding and Order (Feb. 26, 2020)
at § 44. On February 24, 2021, the Commission confirmed that the statewide collective
benchmark of 17.5 percent had been met with approximately 19.8 percent cumulative
energy savings by the EDUs, collectively, and terminated the EE/PDR cost recovery riders
in accordance with R.C. 4928.66. However, the Commission also noted that, with the
termination of the energy efficiency mandates, it was still appropriate to solicit the views of
stakeholders on whether cost-effective energy efficiency programs would be an appropriate
tool to manage electric generation costs in this state and this region and announced a series
of workshops that would be held for interested stakeholders to present their views on the
nature and scope of energy efficiency programs going forward. Portfolio Plan Cases, Finding
and Order (Feb. 24, 2021) at 9 12-13. While the commentary provided during those
workshops was greatly appreciated, including comments regarding the extent to which
such programs could potentially be authorized on a voluntary basis, the Commission agrees
with Staff that rescission of this rule chapter is appropriate where the legislation noted above
eliminated the mandatory energy efficiency savings and programs these rules were meant
to regulate and assists the Commission in its compliance with R.C. 121.951(A)(1). The
Commission has evaluated Ohio Adm.Code Chapter 4901:1-39 and has determined the rules

should be rescinded, as demonstrated in the attachment to this Finding and Order.
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{913} Anagency must also demonstrate that it has evaluated the impact of the rule
on businesses, pursuant to R.C. 106.03(A)(6) and 121.82(A). Moreover, pursuant to R.C.
121.95(F), the agency must remove two or more existing regulatory restrictions for every
new regulatory restriction added. The Commission has included stakeholders in the
development of these rules, has considered the impact of the rules on businesses, and has

adhered to the requirement regarding the removal of regulatory restrictions.

{914} Accordingly, at this time, the Commission finds that the recission of Ohio
Adm.Code Chapter 4901:1-39 as described in the attachment to this Finding and Order,
should be adopted and filed with JCARR, the Secretary of State, and the Legislative Service
Commission (LSC).

{915} The rules are posted on the Commission’s Docketing Information System
website at http://dis.puc.state.oh.us. To minimize the expense of this proceeding, the
Commission will serve a paper copy of this Finding and Order only. All interested persons
are directed to input case number 22-869 into the Case Lookup box to view this Finding and

Order, as well as the rules, or to contact the Commission’s Docketing Division to request a

paper copy.
IV.  ORDER
{916} It is, therefore,

{917} ORDERED, That rules throughout Ohio Adm. Code Chapter 4901:1-39, be

rescinded. Itis, further,

{918} ORDERED, That the rescinded rules be filed with JCARR, the Secretary of
State, and LSC, in accordance with divisions (D) and (E) of R.C. 111.15. It is, further,

{919} ORDERED, That the rules be rescinded, effective on the earliest date
permitted by law. It is, further,
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{920} ORDERED, That a copy of this Finding and Order, with the rescinded rules
and BIA, Dbe served upon the Common  Sense  Initiative  at

CSIPublicComments@governor.ohio.gov. It is, further,

{921} ORDERED, That a copy of this Finding and Order be served upon all
investor-owned electric utilities and certified competitive retail electric service providers in
the state of Ohio, the electric listserve, as well as all commenters and interested persons of

record in Case Nos. 12-2156-EL-ORD, 13-651-EL-ORD, and 13-652-EL-ORD.

COMMISSIONERS:
Approving:
Jenifer French, Chair
M. Beth Trombold
Lawrence K. Friedeman
Daniel R. Conway
Dennis P. Deters

JMD/dmh
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- Common Sense
Ohlo Initiative

Mike DeWine, Governor Joseph Baker, Director
Jon Husted, Lt. Governor

Business Impact Analysis
RESCINDED RULES

This form is intended for rules that are being permanently rescinded and not replaced by a
new rule. New, Amended, No Change, and Rescind/New rules must use the standard BIA.

Agency, Board, or Commission Name: __ Public Utilities Commission of Ohio

Rule Contact Name and Contact Information: __ Jeffrey Jones, Senior Utility Examiner, Email:
Jeffrey.jones@puco.ohio.gov, Phone: 614-466-0463, Fax 614-728-8373

Regulation/Package Title (a general description of the rules’ substantive content):
__Energy Efficiency Programs

Rule Number(s): Ohio Adm.Code 4901:1-39-01; 4901:1-39-02; 4901:1-39-03, 4901:1-39-
04; 4901:1-39-05; 4901:1-39-06; and 4901:1-39-07

Date of Submission for CSI Review: November 30, 2022

Public Comment Period End Date: December 12, 2022

Rule Type/Number of Rules:

v" Rescinded/ rules (FYR? _ )

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and
duplicative rules and regulations that stand in the way of job creation. Under the Common
Sense Initiative, agencies must balance the critical objectives of regulations that have an
adverse impact on business with the costs of compliance by the regulated parties. Agencies
should promote transparency, responsiveness, predictabhjility, and flexibility while
developing regulations that are fair and easy to follow. Agencies should prioritize compliance
over punishment, and to that end, should utilize plain language in the development of
regulations.

77 South High Street | 30t Floor | Columbus, Ohio 43215-6117

CSIPublicComments@governor.ohio.gov
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Reason for Submission

1. R.C.106.03 and 106.031 require agencies, when reviewing a rule, to determine whether
the rule has an adverse impact on businesses as defined by R.C. 107.52. If the agency
determines that it does, it must complete a business impact analysis and submit the
rule for CSI review.

Which adverse impact(s) to businesses has the agency determined the rule(s) create?

The rule(s):

a. [1 Requires a license, permit, or any other prior authorization to engage in or
operate a line of business.

b. [0 Imposes a criminal penalty, a civil penalty, or another sanction, or creates a
cause of action for failure to comply with its terms.

c. Requires specific expenditures or the report of information as a condition of
compliance.

d. [0 TIslikely to directly reduce the revenue or increase the expenses of the lines of
business to which it will apply or applies.

Regulatory Intent

2. Please describe in plain language the regulation that is being rescinded.
These rules govern the Commission’s policies and procedures regarding the implementation
of mandatory energy efficiency and peak demand reduction programs, pursuant to the
statutory provisions adopted by the General Assembly in R.C. 4928.66.

3. Why is the regulation being rescinded?
Please be specific (ORC change, request of stakeholders, etc.)
R.C. 4928.66(G) terminated Ohio's mandatory annual energy efficiency savings requirements
as of December 31, 2020.

4. Please describe in general terms the adverse impacts to business, including currently
impacted industries, in the existing rule(s).
Ohio Adm.Code 4901:1-39-02(A) identifies that parties affected by the rules in Ohio
Adm.Code Chapter 4901:1-39 include all Ohio electric utilities, which are required to
implement energy efficiency programs pursuant to R.C. 4928.66. Among the rules being
rescinded, are requirements that utilities undertake assessments of potential energy savings
and peak demand reduction in their service territories and file portfolio plans, in a manner
prescribed in the rule, with the Commission to achieve the statutory benchmarks for energy

77 South High Street | 30t Floor | Columbus, Ohio 43215-6117

CSIPublicComments@governor.ohio.gov
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efficiency and peak demand reduction in a cost-effective manner. Ultilities would also be
required to file an annual performance verification report addressing the performance of its
portfolio plan over the previous calendar year. Along with the filing of its program portfolio
plan, the utility would be required to file a proposed rate adjustment mechanism for the
recovery of costs incurred in implementing its energy efficiency, peak demand reduction, and
demand response programs.

. Are there other regulations (either existing or to be created) which will replace the
regulation being rescinded or which will now apply because this regulation is being
rescinded? This can include rules, statute, federal regulations, agency policies, or
industry standards etc.

No, not at this time.

. Does the rescission of this regulation eliminate flexibility or create more adverse impacts
for stakeholders? If yes, please describe stakeholder outreach and justify the impacts.

No, although mandatory energy efficiency and peak demand reduction programs are no
longer required, utilities remain free to file applications with the Commission for voluntary
programs.

77 South High Street | 30t Floor | Columbus, Ohio 43215-6117

CSIPublicComments@governor.ohio.gov
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This foregoing document was electronically filed with the Public Utilities
Commission of Ohio Docketing Information System on

11/30/2022 3:54:28 PM

in

Case No(s). 22-0869-EL-ORD

Summary: Finding & Order rescinding the rules in Ohio Adm.Code Chapter 4901:1-

39, as determined in and attached to this Finding and Order electronically filed by
Heather A. Chilcote on behalf of Public Utilities Commission of Ohio
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