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The Office of the Ohio Consumers' Counsel ("OCC") moves for a subpoena of 

American Electric Power Company, Inc. (“AEP Inc.”). AEP Inc. is the parent company 

of the Ohio Power Company (“AEP Ohio”), the electric distribution utility serving more 

than a million Ohioans. For this subpoena, OCC is seeking certain documents (and not 

deposition testimony), per our broad rights to discovery under Ohio law (R.C. 4903.082) 

and rule (O.A.C. 4901-1-16(B)) and per a state subpoena rule in O.A.C. 4901-1-25.  

According to AEP Inc.’s most recent Form 10-Q that it filed at the U.S. Securities 

and Exchange Commission (“U.S. SEC”), the U.S. SEC issued two subpoenas to AEP 

Inc. AEP Inc. disclosed in the Form 10-Q that the U.S. SEC’s subpoenas relate to AEP 

Inc.’s efforts to support the passage of House Bill 6.1 This OCC subpoena will require 

AEP Inc. to provide the U.S. SEC’s subpoenas to OCC. 

This case is an investigation of subsidies (at consumer expense) received by AEP 

Ohio in 2020, per House Bill 6, for the coal power plants of the Ohio Valley Electric 

Corporation (“OVEC”). These coal plants are owned in part by Ohio electric distribution 

 
1 AEP, Inc. Form 10-Q at 182 (October 27, 2022). 
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utilities, including AEP Ohio. House Bill 6 authorized the consumer-funded subsidies for 

AEP Ohio, AES and Duke that are at issue in this case. Obtaining the U.S. SEC’s 

subpoenas about AEP Inc. and House Bill 6 is reasonably calculated to lead to the 

discovery of admissible evidence.  

This motion should be granted. It is more fully explained in the attached 

memorandum in support. 

Respectfully submitted, 

 

Bruce Weston (0016973) 

Ohio Consumers’ Counsel 

 

/s/ John Finnigan 

John Finnigan (0018689) 

Counsel of Record 

William J. Michael (0070921) 

Assistant Consumers’ Counsel 

 

Office of the Ohio Consumers’ Counsel 

65 East State Street, Suite 700 

Columbus, Ohio 43215 

Telephone [Finnigan] (614) 466-9585 

Telephone [Michael]: (614) 466-1291 

john.finnigan@occ.ohio.gov 

william.michael@occ.ohio.gov 

(willing to accept service by e-mail) 
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MEMORANDUM IN SUPPORT 

 

 

I. INTRODUCTION 

 AEP Inc. disclosed in an October 27, 2022 filing at the U.S. SEC2 that it received 

two subpoenas from the U.S. SEC related to its investigation of House Bill 6:  

In May 2021, AEP received a subpoena from the SEC’s 

Division of Enforcement seeking various documents, 

including documents relating to the passage of HB 6 and 

documents relating to AEP’s policies and financial 

processes and controls. In August 2022, AEP received a 

second subpoena from the SEC seeking various additional 

documents relating to its ongoing inquiry. AEP is 

cooperating fully with the SEC’s investigation. Although 

the outcome of the SEC’s investigation cannot be 

predicted, management does not believe the results of this 

inquiry will have a material impact on financial condition, 

results of operations or cash flows.3 

 

 Under O.A.C. 4901-1-25, OCC seeks, by this subpoena duces tecum, the two 

subpoenas that AEP Inc. received from the U.S. SEC pertaining to its investigation of 

House Bill 6. Specifically, OCC requests that the Public Utilities Commission of Ohio 

(“PUCO”) issue the attached subpoena for AEP Inc. to produce to OCC the following 

documents: 

 
2 The relevant page is attached to this pleading.  

3 Id. 
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1.  Copies of the May 2021 and August 2022 subpoenas that AEP Inc. 

received from the U.S. SEC as referenced in AEP, Inc.’s Form 10-Q dated 

October 27, 2022, at page 182 and 

 

2. Copies of all subpoenas that AEP Inc. (and any other AEP entity) received 

regarding Ohio House Bill 6 (as enacted in 2019). 

 

 

II. ARGUMENT 

A. The PUCO Attorney Examiner should grant OCC’s motion and sign 

the subpoena per O.A.C. 4901-1-25.  

The PUCO Attorney Examiner should grant OCC’s motion and sign the 

subpoena. OCC satisfies the requirements of O.A.C. 4901-1-25 for granting its motion 

for subpoena. The Attorney Examiner should promptly provide the signed subpoena to 

OCC, as allowed under O.A.C. 4901-1-25(A)(1).  

The signing of subpoenas should be performed as a ministerial act.4 After that, 

O.A.C. 4901-1-25 provides an opposing party the opportunity to file a motion to quash 

the signed subpoena. A subpoena may be quashed if it is unreasonable or oppressive 

under O.A.C. 4901-1-25(C), neither of which is applicable here. 

The PUCO’s subpoena power, among other things, facilitates parties’ ability to 

conduct discovery per Ohio law and rules. Attorney examiners have authority to approve 

a request for a subpoena under R.C. 4901.18. Under O.A.C. 4901-1-25:  

A party may *** in a subpoena name a corporation, 

partnership, association, government agency, or municipal 

corporation and designate with reasonable particularity the 

matters on which examination is requested”5 and “[a] 

subpoena may require a person, other than a member of the 

commission staff, to attend and give testimony at a 

deposition, and to produce designated books, papers, 

 
4 See, e.g., State v. Warner (1990), 55 Ohio St.3d 31, 34, 564 N.E.2d 18; State, ex rel. Dawson v. Roberts 

(1956), 165 Ohio St. 341, 341, 135 N.E.2d 409.  

5 O.A.C. 4901-1-21(F). 
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documents, or other tangible things within the scope of 

discovery set forth in rule 4901-1-16 of the Administrative 

Code. 

 

The PUCO therefore has legal authority to issue the subpoena that OCC requests.  

B. The PUCO Attorney Examiner should grant OCC’s motion and sign 

the subpoena because OCC has the right to obtain the subpoenaed 

information as within OCC’s broad rights of discovery under R.C. 

4903.082 and rule. 

O.A.C. 4901-1-16(B) provides for the scope of discovery:  

any party to a commission proceeding may obtain 

discovery of any matter, not privileged, which is relevant to 

the subject matter of the proceeding. It is not a ground for 

objection that the information sought would be 

inadmissible at the hearing if the information sought 

appears reasonably calculated to lead to the discovery of 

admissible evidence.6  

 

The PUCO’s rule is similar to Ohio Civ. R. 26 (B)(1), which governs the scope of 

discovery in civil cases. Civ. R. 26(B) has been liberally construed to allow for broad 

discovery of any unprivileged matter relevant to the subject matter of the pending 

proceeding.7  

The PUCO has ruled that the “The policy of discovery is to allow the parties to 

prepare cases and to encourage them to prepare thoroughly without taking undue 

advantage of the other side’s industry or efforts.”8 The PUCO’s rules on discovery “do 

not create an additional field of combat to delay trials or to appropriate the Commission’s 

time and resources; they are designed to confine discovery procedures to counsel and to 

 
6 R.C. 4901-1-16(B). 

7 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, citing to Moskovitz 

v. Mt. Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 661 and Disciplinary Counsel v. O’Neill (1996), 75 Ohio 

St.3d 1479. 

8 In the Matter of the Investigation into the Perry Nuclear Power Plant, Case No. 85-521-EL-COI, Entry at 

23 (March 17, 1987). 
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expedite the administration of the Commission proceedings.”9 The rules are also intended 

to "minimize commission intervention in the discovery process."10 These rules are 

intended to facilitate full and reasonable discovery, consistent with the statutory 

discovery rights parties are afforded under R.C. 4903.082.  

R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample 

rights of discovery.”11 The discovery statute was effective in 1983 as part of a regulatory 

reform. R.C. 4903.082 protects discovery rights for parties in PUCO cases. 

In In re FirstEnergy Advisors, the Supreme Court of Ohio recently re-affirmed a 

party’s broad right to discovery in PUCO cases: “[I]ntervening parties in proceedings 

before PUCO also have a statutory right to discovery under R.C. 4903.082. And we have 

construed these provisions as allowing broad discovery of nonprivileged matters.”12  

Requests for production may elicit documents within the possession, custody, or control, 

of the party upon whom the discovery is served, under O.A.C. 4901-1-20. 

Under this standard, OCC’s motion is grounded in law and rule and should be 

granted. The documents OCC seeks relate to AEP Inc.’s efforts to pass House Bill 6, 

which authorizes AEP Ohio to collect from consumers the OVEC subsidy costs that are 

at issue in this case. The subpoenas are reasonably calculated to lead to the discovery of 

 
9 Id., citing Penn Central Transportation Co. v. Armco Steel Corp. (C.P. 1971), 27 Ohio Misc. 76 

(emphasis added). 

10 O.A.C. 4901-1-16(A). 

11 R.C. 4903.082. See OCC v. PUC, 111 Ohio St.3d 300, 2006-Ohio-5789. 

12 In re Application of FirstEnergy Advisors for Certification as a Competitive Retail Elec. Serv. Power 

Broker & Aggregator, 166 Ohio St.3d 519, 529, 2021-Ohio-3630 at 15. 
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admissible evidence, per O.A.C. 4901-1-16(B), This OCC subpoena directed to AEP Inc. 

is necessary to obtain the information that was referenced in AEP Inc.’s Form 10-Q.13 

 

III. CONCLUSION 

The PUCO should grant OCC’s motion seeking to subpoena information from 

AEP Inc. The motion is consistent with the subpoena rule and OCC’s lawful rights to 

discovery.  

Respectfully submitted, 

 

Bruce Weston (0016973) 

Ohio Consumers’ Counsel 

 

/s/ John Finnigan 

John Finnigan (0018689) 

Counsel of Record 

William J. Michael (0070921) 

Assistant Consumers’ Counsel 

 

Office of the Ohio Consumers’ Counsel 

65 East State Street, Suite 700 

Columbus, Ohio 43215 

Telephone [Finnigan] (614) 466-9585 

Telephone [Michael]: (614) 466-1291 

john.finnigan@occ.ohio.gov 

william.michael@occ.ohio.gov 

(willing to accept service by e-mail) 

  

 
13 In re FirstEnergy Corp. Securities Litigation, Case No. 2:20-cv-03785 (S.D. Ohio), Order Granting Lead 

Plaintiff’s Motion to Partially Lift the PSLRA Discovery Stay at 7 (2021), quoting In re Bank of Am. Corp. 

Sec., Derivative, & ERISA Litig., 2009 WL 4796169, at *2 (S.D.N.Y. November 16, 2009). 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of this Motion was served on the persons stated below 

via electric transmission this 14th day of November 2022. 

      /s/ John Finnigan 

      John Finnigan 

      Assistant Consumers’ Counsel 

 

The PUCO’s e-filing system will electronically serve notice of the filing of this document 

on the following parties: 

 

SERVICE LIST 

 

kyle.kern@ohioAGO.gov 

sarah.feldkamp@ohioAGO.gov 

thomas.lindgren@ohioAGO.gov 

Rocco.dascenzo@duke-energy.com 

Jeanne.kingery@duke-energy.com 

Larisa.vaysman@duke-energy.com 

elyse.akhbari@duke-energy.com 

 

Attorney Examiners: 

jesse.davis@puco.ohio.gov 

michael.williams@puco.ohio.gov 

 

 

 

 

 

 

 

rdove@keglerbrown.com 

stnourse@aep.com 

trent@hubaydougherty.com 

talexander@beneschlaw.com 

Bojko@carpenterlipps.com 

Paul@carpenterlipps.com 

randall.griffin@aes.com 

ctavenor@theoec.org 
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STATE OF OHIO 

PUBLIC UTILITIES COMMISSION 

180 E. EAST BROAD STREET 

COLUMBUS OHIO 43266-0573 

Michael DeWine     

GOVERNOR  

 
 

PUBLIC UTILITIES COMMISSION OF OHIO 

SUBPOENA DUCES TECUM 

 

 

TO: American Electric Power Company, Inc. 

 c/o CT Corporation System 

4400 Easton Commons Way 

Suite 125 

Columbus, OH 43219 

 

Under O.A.C. 4901-1-25 and upon application of the Office of the Ohio 

Consumers' Counsel (“OCC”), American Electric Power Company, Inc. is hereby 

required to produce by December 5, 2022, the following documents at the offices of the 

Ohio Consumers’ Counsel, 65 East State Street, Suite 700, Columbus, Ohio 43215: 

1.  Copies of the May 2021 and August 2022 subpoenas that AEP Inc. 

received from the U.S. SEC as referenced in AEP, Inc.’s Form 10-Q dated 

October 27, 2022, at page 182 and 

 

2. Copies of all subpoenas that AEP Inc. (and any other AEP entity) received 

regarding Ohio House Bill 6 (as enacted in 2019). 

 

The documents relate to the proceeding entitled "In the Matter of the OVEC 

Generation Purchase Rider Audits Required by R.C. 4928.148 for Duke Energy Ohio, 

Inc., the Dayton Power and Light Company and AEP Ohio, Case No. 21-477-EL-RDR.” 

Dated at Columbus, Ohio, this _______ day of November 2022. 

 

 



 

2 

     _______________________________________ 

     Attorney Examiner 

 

NOTICE: If you are not a party or an officer, agent, or employee of a party to this 

proceeding, then witness fees for attending under this subpoena are to be 

paid by the party at whose request the witness is summoned. Every copy 

of this subpoena for the witness must contain this notice. 
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