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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

Ohio Power Company 

Complainant, 

) 
) 
) 
) 

          v. ) Case No. 21-990-EL-CSS 
) 

Nationwide Energy Partners, LLC,  

Respondent. 

) 
) 
) 

INTERLOCUTORY APPEAL OF NATIONWIDE ENERGY PARTNERS, LLC 

Pursuant to Ohio Adm.Code 4901-1-15(B), Nationwide Energy Partners, LLC (“NEP”) 

requests that this interlocutory appeal be certified to the Commission with regard to two errors 

committed in the October 19, 2022 Entry (the “October 19 Entry”; attached hereto as Ex. A).  

Specifically, the October 19 Entry erred by denying NEP’s Motion to Compel regarding:  (1) 

documents relevant to the Ohio Power Company’s (“AEP Ohio”) disparate treatment of NEP; and 

(2) documents that were improperly withheld regarding legislative and governmental issues.  

Accordingly, the October 19 Entry should certified so the Commission may reverse the Attorney 

Examiner’s decision on these points.     

Respectfully submitted, 

/s/Michael J. Settineri
Michael J. Settineri (0073369), Counsel of Record 
Anna Sanyal (0089269) 
Andrew P. Guran (0090649) 
Thomas J. Whaling (00096430) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, Ohio 43215 
614-464-5462 
mjsettineri@vorys.com 
aasanyal@vorys.com  
apguran@vorys.com
tjwhaling@vorys.com 
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Drew B. Romig (0088519)  
230 West St., Suite 150  
Columbus, OH 43215  
330-418-6606 
dromig@nationwideenergypartners.com 

Attorneys for Nationwide Energy Partners, LLC 
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MEMORANDUM IN SUPPORT 

I. Introduction 

On October 19, 2022, the Attorney Examiner issued an omnibus decision on several 

discovery-related motions.  NEP now files this interlocutory appeal regarding two rulings in that 

October 19 Entry.  Specifically, the Attorney Examiner denied NEP’s September 16, 2022 Motion 

to Compel which sought, inter alia:  (1) information regarding the Northtowne apartment 

complexes; and (2) documents related to governmental and legislative information regarding 

submetering.  As set forth below, this was error.  Accordingly, the October 19 Entry on each of 

these categories of documents should be reversed.  In addition, the October 19 Entry departed from 

past precedent and erroneously decided a new or novel issue.  These errors will cause undue 

prejudice to NEP because NEP will be required to present its case at the October 24, 2022 hearing 

without the benefit of this discoverable information.  Accordingly, this interlocutory appeal should 

be certified for immediate review and the October 19 Entry should be reversed on these points.  

II. Standard of Review 

Ohio Adm. Code 4901-1-16(B) provides that an interlocutory appeal may be certified to the 

Commission if “the appeal presents a new or novel question of interpretation, law, or policy, or is 

taken from a ruling which represents a departure from past precedent and an immediate 

determination by the commission is needed to prevent the likelihood of undue prejudice or expense 

to one or more of the parties, should the commission ultimately reverse the ruling in question.”   

Here, the October 19 Entry departed from past precedent with regard to both rulings 

because it refused to permit discovery of relevant and responsive information.  The October 19 

Entry also raises new or novel issues with respect to both rulings.  That is, AEP Ohio’s 
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abandonment at the Northtowne apartments is the first of its kind related to submetering, thus, the 

scope of discovery regarding this topic is a new or novel issue.  Likewise, AEP Ohio asserted a 

novel “protected commercial speech and legislative issues” privilege.  However, that is not an 

established privilege under Ohio law, therefore, this is a new or novel question.  

An immediate appeal is necessary because the October 19 Entry will cause undue prejudice 

to NEP since NEP will be forced to present its case at the October 24, 2022 hearing without the 

aid of this discoverable information.  Accordingly, this appeal should be certified for immediate 

interlocutory review.   

III. Argument 

The October 19 Entry erred by denying NEP’s Motion to Compel regarding:  (1) 

documents relevant to NEP’s disparate treatment of NEP; and (2) documents that were improperly 

withheld regarding legislative and governmental issues.  Immediate interlocutory review of these 

errors is necessary and appropriate because the October 19 Entry departed from past precedent and 

raises new or novel questions.   

A. The October 19 Entry erred by denying NEP’s Motion to Compel regarding 
AEP Ohio’s disparate treatment of NEP at the Northtowne Apartments. 

NEP asserted counterclaims against AEP Ohio founded upon AEP Ohio’s disparate 

treatment of NEP compared to others.  Therefore, disparate treatment between NEP and those 

similarly situated is plainly relevant to NEP’s counterclaims and also NEP’s defenses.  For 

example, the Northtowne apartment complex contacted AEP and requested to convert to the same 

type of master-metering that is at issue in this case (the “Northtowne Conversion Request”).  

Accordingly, NEP issued discovery requests to AEP Ohio regarding the Northtowne Conversion 
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Request.  (See NEP-RPD-15-005; NEP-INT-16-069; NEP-RPD-16-001; NEP-RPD-16-002; NEP-

RPD-16-025; and NEP-RPD-16-026 (collectively, “Northtowne Discovery Requests.”)1

Despite the direct connection to NEP’s counterclaims, AEP Ohio refused to respond to the 

Northtowne Discovery Requests, arguing that the Northtowne Conversion Request did not occur 

until after the NEP’s counterclaims were filed and were therefore overly broad, unduly 

burdensome, and irrelevant.  The Attorney Examiner conducted an in-camera review of these 

documents, but ultimately denied NEP’s Motion to Compel.  However, the fact that AEP Ohio 

treated NEP differently in the past, and continues to do so, is the exact harm of which NEP 

complains in its counterclaims.  Accordingly, this information goes to the crux of NEP’s 

counterclaims.  

In addition, the Northtowne Conversion Request is further relevant to NEP’s counterclaims 

because it shows that AEP Ohio is retaliating against NEP.  That is, on Friday, July 8, 2022, AEP 

Ohio emailed Northtowne apartments (and cc’ed NEP) stating that AEP Ohio unilaterally 

determined that it would provide “a single point of primary service to the property line” and that 

“[t]he conversion to master meter service causes AEP Ohio to abandon service to its existing 

customers and to abandon some facilities on the property.”2  On the following Monday, July 11, 

2022, AEP Ohio filed an abandonment application.  AEP Ohio’s application for abandonment 

refers to this case no less than 11 times, and requests that the Commission rule on its application 

“upon deciding the merits of the Complaint Case [(i.e., the AEP v. NEP case)].”  See In re 

Application of Ohio Power Company for Authority to Abandon Electric Service Lines, Case No. 

22-0693-EL-ABN, Application (July 11, 2022) at 6.   

1 These discovery requests are attached as Ex. C to NEP’s September 16, 2022 Motion to Compel. 
2 This email is available at NEP’s September 16, 2022 Motion to Compel at 9. 
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AEP Ohio’s unilateral decision to file an application for abandonment at the Northtowne 

apartments is the first of its kind related to submetering, and shows AEP Ohio’s retaliatory intent.  

For example, AEP Ohio has already stated that with regard to two other similarly situated 

facilities—The Heights at Worthington Place and The Oak Creek at Polaris—AEP Ohio did not 

file an application for abandonment.  (See NEP’s September 16, 2022 Motion to Compel at 10 

discussing AEP Ohio’s responses to NEP-INT-16-011; NEP-INT-16-022.)  And, that “[t]he 

complaint filed in this case and the application filed in PUCO Case No. 22-693-EL-ABN are the 

only two abandonment proceedings that the Company has filed that relate to submetering.”  

(Id. at 10 discussing AEP Ohio’s Ltr. dated Sept. 15, 2022 at p. 4-5 (emphasis added).)  

Accordingly, AEP Ohio’s abandonment of certain projects, but not others, speaks directly to 

NEP’s disparate treatment theories. 

Finally, if the above was not enough, AEP Ohio itself opened the door regarding the 

Northtowne Conversion Request.  For example, on May 27, 2022, in this case, AEP Ohio filed a 

letter to the Commission in which AEP Ohio identified the Northtowne Conversion Request and 

used it as a basis for requesting an urgent ruling on AEP Ohio’s January 3, 2022 interlocutory 

appeal of the Attorney Examiner’s December 28, 2021 Entry granting NEP’s motion for a stay:  
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(Corresp. Letter dated May 27, 2022 at p. 2.3) 

In sum, prior to and throughout these proceedings, AEP Ohio has violated R.C. 4905.26 

(Count One) and R.C. 4905.35 (Count Two) as to NEP.  NEP has a right to discover information 

and documents relevant to these counterclaims.  This necessarily includes discovery surrounding 

AEP Ohio’s recent decision to file an abandonment application in association with (and expressly 

referencing) its complaint and arguments in this action.  Thus, the Commission should reverse the 

October 19 Entry and compel AEP Ohio to respond in full to the Northtowne Discovery Requests 

(NEP-RPD-15-005; NEP-INT-16-069; NEP-RPD-16-001; NEP-RPD-16-002; NEP-RPD-16-025; 

and NEP-RPD-16-026).  This information is central to NEP’s presentation of its case.  

Accordingly, this appeal should be certified by the Commission and the October 19 Entry should 

be overturned on these points.  

3 This email is available at NEP’s September 16, 2022 Motion to Compel at 9.
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B. The October 19 Entry erred by denying NEP’s Motion to Compel documents 
related to legislative proposals.   

AEP Ohio improperly withheld responsive documents that are within its possession and 

control.  That is, NEP issued tailored discovery requests regarding submetering regulation and 

legislation, as well as regarding submetering related to NEP.  In response, AEP Ohio refused to 

produce responsive documents arguing that the requests were “related to the Company’s protected 

commercial speech and legislative issues [that] are beyond the scope of discovery in this 

proceeding.”4  (See AEP Ohio’s response to NEP-RPD-14-008.)  The October 19 Entry 

erroneously denied NEP’s Motion to Compel.   

Indeed, the Commission’s rules freely allow the discovery of non-privileged information 

if it is reasonably calculated to lead to admissible evidence.  See Ohio Adm.Code 4901-1-16(B).  

AEP Ohio’s correspondence and documents regarding AEP Ohio’s views on both proposed and 

current laws on submetering would be relevant to the determination of whether AEP Ohio sought 

to amend the law to add or revise legislation (other than those it now asserts are applicable to NEP) 

for submetering companies.  These documents may also shed light on what AEP Ohio’s view of 

the law was, including its view of the Wingo decision.  Likewise, AEP Ohio’s attempts to change 

legislation or other communications with the legislature may provide insight into AEP Ohio’s true 

goals of this litigation.  These withheld documents may also show that AEP Ohio only resorted to 

4 AEP responses are attached as Exhibit E to NEP’s September 16, 2022 Motion to Compel.  AEP Ohio inappropriately 
withheld documents under this asserted privilege in the following requests:  NEP-RPD-01-009; NEP-RPD-01-011; 
NEP-RPD-01-014; NEP-RPD-01-016; NEP-RPD-01-017; NEP-RPD-01-026; NEP-RPD-01-027; NEP-RPD-03-001; 
NEP-RPD-03-002; NEP-RPD-03-007; NEP-RPD-03-008; NEP-RPD-06-001; NEP-RPD-07-001; NEP-RPD-07-011; 
NEP-RPD-07-012; NEP-RPD-08-001; NEP-RPD-08-002; NEP-RPD-08-004; NEP-RPD-08-006; NEP-RPD-08-007; 
NEP-RPD-08-008; NEP-RPD-08-009; NEP-RPD-08-010; NEP-RPD-08-011; NEP-RPD-08-012; NEP-RPD-08-013; 
NEP-RPD-08-014; NEP-RPD-08-015; NEP-RPD-08-016; NEP-RPD-09-003; NEP-RPD-09-005; NEP-RPD-14-008; 
NEP-RPD-14-009; NEP-RPD-15-004; NEP-RPD-16-014; NEP-RPD-16-015; NEP-RPD-16-016; NEP-RPD-16-017.  
For the first time on September 12, 2022, AEP Ohio informed NEP that not only did AEP Ohio object on the basis of 
“protected commercial speech” privilege, AEP Ohio considered certain documents “as non-responsive and were 
excluded” from its productions.  AEP Ohio did not previously inform NEP that it was withholding any documents 
based upon this asserted privilege. 
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filing a complaint in this proceeding after failing at the legislature, and contain internal and external 

communications that would be relevant in addressing NEP, AEP Ohio’s tariff, and the Wingo 

decision.  Accordingly, the information sought is within the scope of discovery.      

Furthermore, there is no basis in Ohio law to support AEP Ohio’s assertion of a “protected 

commercial speech” privilege.  Indeed, despite multiple requests for the legal and factual basis for 

the assertion of that privilege, AEP Ohio has provided no basis.  Instead, AEP Ohio continues to 

pound the table asserting the conclusory assertion that these documents are protected by this 

alleged privilege.  However, Ohio law provides no such “protected commercial speech” privilege 

to prevent the production of responsive documents.  Thus, the Commission should require AEP 

Ohio to supplement its responses and produce any documents it previously withheld under the 

“protected commercial speech” privilege.  

IV. Conclusion  

The October 19 Entry erred by denying NEP’s Motion to Compel regarding:  (1) 

documents relevant to AEP Ohio’s disparate treatment of NEP; and (2) documents that were 

improperly withheld regarding legislative issues.  Accordingly, this appeal should be certified by 

the Commission and that entry should be reversed on these points.     

Respectfully submitted, 

/s/ Michael J. Settineri
Michael J. Settineri (0073369), Counsel of Record 
Anna Sanyal (0089269) 
Andrew P. Guran (0090649) 
Thomas J. Whaling (00096430) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, Ohio 43215 
614-464-5462 
mjsettineri@vorys.com 
aasanyal@vorys.com  
apguran@vorys.com
tjwhaling@vorys.com 
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Drew B. Romig (0088519)  
230 West St., Suite 150  
Columbus, OH 43215  
330-418-6606 
dromig@nationwideenergypartners.com 
Attorneys for Nationwide Energy Partners, LLC 
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CERTIFICATE OF SERVICE 

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket card who 

have electronically subscribed to the case.  In addition, the undersigned certifies that a courtesy 

copy of the foregoing document is also being served (via electronic mail) on October 24, 2022 

upon all persons listed below: 

Steven T. Nourse 
American Electric Power Service Corporation 
stnourse@aep.com 

Michael J. Schuler 
American Electric Power Service Corporation 
mjschuler@aep.com 

Matthew S. McKenzie 
M.S. McKenzie Ltd. 
matthew@msmckenzieltd.com  

/s/Anna Sanyal
Anna Sanyal (0089269) 
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