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I. INTRODUCTION 1 

 2 

Q1. PLEASE STATE YOUR NAME, ADDRESS AND POSITION. 3 

A1. My name is Robert B. Fortney. My business address is 65 East State Street, Suite 4 

700, Columbus, Ohio 43215. I am a Rate Design and Cost of Service Analyst for 5 

the Office of the Ohio Consumers ’Counsel (“OCC”). 6 

 7 

Q2. ARE YOU THE SAME ROBERT B. FORTNEY WHO SUBMITTED DIRECT 8 
TESTIMONY IN THESE PROCEEDINGS ON SEPTEMBER 2, 2022? 9 

 10 
A2. Yes, I am. As such, my educational background, professional experience as it 11 

relates to utility regulation, and my previously submitted testimony before the 12 

PUCO remain the same as in that direct testimony. 13 

 14 

Q3.  DO YOU ADOPT YOUR DIRECT TESTIMONY AS PART OF YOUR 15 
SETTLEMENT OPPOSING SUPPLEMENTAL TESTIMONY? 16 

 17 
A3.  Yes. I fully incorporate the entirety of my direct testimony into my Settlement 18 

opposing supplemental testimony as if it were attached hereto.  19 

 20 

Q4.  WHY DO YOU INCORPORATE YOUR DIRECT TESTIMONY INTO YOUR 21 
SETTLEMENT OPPOSING SUPPLEMENTAL TESTIMONY? 22 

 23 
A4.  This needs to be done for two reasons. First, my direct testimony provides 24 

extensive background and explanations for my recommendations, and it would be 25 

inefficient to repeat this discussion again. Second, my direct testimony is part of 26 

OCC’s original litigation position. The PUCO (and a reviewing court) needs to 27 
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know OCC’s original litigation position in order to decide whether serious 1 

bargaining occurred, whether the Settlement is in consumers’ interest and the 2 

public interest and whether the Settlement violates any important principle or 3 

practice. 4 

 5 

Q5. PLEASE BRIEFLY DESCRIBE THE DIRECT TESTIMONY YOU FILED 6 
ON SEPTEMBER 2, 2022? 7 

 8 
A5. The purpose of my direct testimony is to explain and support OCC’s position 9 

protecting residential consumers in this proceeding. Specifically, it will explain 10 

OCC’s Objections to the Staff Report related to the distribution of any revenue 11 

increase to the different consumer classes, the fixed delivery charge for the 12 

residential consumers, and various tariff provisions. The analysis and conclusions 13 

of my direct testimony are closely related to my review analysis, and conclusions 14 

regarding the proposed Settlement. It is attached here as Exhibit RBF-1.  15 

 16 

II. PURPOSE OF TESTIMONY 17 

 18 

Q6. WHAT IS THE PURPOSE OF YOUR SUPPLEMENTAL TESTIMONY 19 
FILED TODAY? 20 

 21 
A6. The purpose of this supplemental testimony is to explain and support OCC’s 22 

position and recommendations protecting residential consumers as it relates to the 23 
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Joint Stipulation and Recommendation (“Settlement”) filed in these proceedings 1 

on September 19, 2022.1 2 

 3 

Those recommendations are related to the distribution of the revenue increase to 4 

the Residential rate class and the fixed delivery charge for Residential consumers. 5 

 6 

Q7.  WHAT CRITERIA DOES THE PUCO RELY UPON FOR CONSIDERING 7 
WHETHER TO ADOPT A SETTLEMENT?  8 

 9 
A7.  It is my understanding that the PUCO will adopt a settlement only if it meets all 10 

of the three criteria delineated below. The PUCO must analyze the Settlement and 11 

decide the following: 1. Is the settlement a product of serious bargaining among 12 

capable, knowledgeable parties? 2. Does the settlement, as a package, benefit 13 

customers and the public interest? 3. Does the settlement package violate any 14 

important regulatory principle or practice? 15 

 16 

Q8.  DOES THE SETTLEMENT FILED IN THIS PROCEEDING MEET ALL 17 
THREE CRITERIA?  18 

 19 
A8. No. However, the focus of my testimony regarding the revenue distribution and 20 

fixed customer charge related to Criteria Number 2: Does the settlement, as a 21 

package, benefit consumers and the public interest? And also Criteria Number 3: 22 

Does the settlement package violate any important regulatory principle or 23 

 
1 Joint Stipulation and Recommendation, filed and corrected on September 19, 2022 in Case No. 21-887-
EL-AIR, et al. 



Supplemental Testimony in Opposition to the Settlement of Robert B. Fortney 

On Behalf of the Office of the Ohio Consumers’ Counsel 

PUCO Case No. 21-887-EL-AIR, et al. 

�

4 

practice? Other OCC witnesses will address the criteria as it relates to other 1 

provisions in the Settlement. 2 

 3 

III. OCC RECOMMENDATIONS 4 

 5 

Q9.  WHAT PERCENT OF THE INCREASE TO BASE DISTRIBUTION RATES 6 
DOES THE JOINT STIPULATION ALLOCATE TO RESIDENTIAL 7 
CONSUMERS? 8 

 9 
A9. Of the overall increase in base distribution revenues of $23.095 million, 10 

residential consumers are allocated an increase of $21.351 million, or 92.45%.2 11 

See Table 1. All other rate classes combined are allocated less than 8% of the 12 

overall increase in base distribution revenue.  13 

 
2 Exhibit RBF-1. 
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Table 1 
Duke's distribution of the stipulated revenue and increase under allocation in the Settlement 

 Current Revenues 
Proposed Revenues 
under Stipulation 

Revenue Increase 
under Stipulation 

Revenue 
Increase 

% 

 $ 
% of 
Total $ 

% of 
Total $ 

% of 
Total  

Rate RS 340,689,533 62.79% 362,041,019 64.00% 21,351,486 92.45% 6.27% 

Rate DS 130,821,757 24.11% 132,235,604 23.38% 1,413,847 6.12% 1.08% 

Rate EH 1,489,417 0.27% 1,509,393 0.27% 19,976 0.09% 1.34% 

Rate DM 34,019,576 6.27% 34,167,022 6.04% 147,446 0.64% 0.43% 

Rate 
GSFL 795,482 0.15% 806,026 0.14% 10,544 0.05% 1.33% 

Rate DP 24,977,696 4.60% 25,184,015 4.45% 206,319 0.89% 0.83% 

Rate TS 118,850 0.02% 117,660 0.02% -1,190 -0.01% -1.00% 

Lighting 9,681,091 1.78% 9,628,354 1.70% -52,737 -0.23% -0.54% 

Total 542,593,403 100.00% 565,689,093 100.00% 23,095,690 100.00% 4.26% 

  

Q10. WHAT PERCENT OF THE TOTAL PROPOSED BASE 1 
DISTRIBUTIONREVENUE DOES THE SETTLEMENT ALLOCATE TO 2 
RESIDENTIAL CONSUMERS? 3 

 4 
A10.  Of the overall proposed base distribution revenues of $565.689 million, 5 

residential consumers are allocated $362.041 million, or 64.00%.3 6 

 7 

Q11.  WHAT PERCENT OF THE BASE RATE INCREASE IS ALLOCATED TO 8 
RESIDENTIAL CONSUMERS BY THE SETTLEMENT?  9 

 
3 Id. 
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A11.  The joint stipulation allocates a 6.27% increase in base distribution rates to 1 

residential consumers. The overall increase is 4.26%. Thus, Residential 2 

consumers are allocated an increase which is 147.18% of the average overall 3 

increase.4 4 

 5 

Q12.  WHAT PERCENT OF INCREASE IS ALLOCATED TO OTHER RATE 6 
CLASSES BY THE SETTLEMENT? 7 

 8 
A12.  The joint stipulation allocates a 1.08% increase in base distribution rates to the DS 9 

Rate Class, 1.34% to the EH Rate Class and less than 1.33% increase to other rate 10 

classes. The percentage increase for Residential Rate Class is several times higher 11 

than any other rate classes.  12 

 13 

Q13.  HOW DO THESE PROVISIONS OF THE SETTLEMENT VIOLATE 14 
CRITERA NO. 2 OF THE 3-PRONG TEST? 15 

 16 
A13.  It is my professional opinion that allocating 92.45% of the overall increase to the 17 

residential class and allocating an increase to Residential consumers which is 18 

147.18% of the overall increase is simply a bad policy: it does not benefit 19 

consumers and is not in the public interest. Residential consumers have been 20 

economically ravished by the financial hardships caused by the 3-headed monster 21 

of COVID, high inflation, and escalating generation prices. Public policy should 22 

recognize those hardships in allocating increased revenues. The revenue 23 

distribution proposed in the Settlement violates Criteria No. 2. 24 

 
4 Id. 
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Q14.  HOW DOES OCC RECOMMEND THE REVENUE INCREASE SHOULD 1 
BE ALLOCATED? 2 

 3 
A14.  OCC recommends using the Applicant’s proposed base distribution (allocation) of 4 

the proposed revenue, or 63.06%,5 which gradually moves the rates of return of 5 

each class towards the cost of service. The allocation of the revenue increase to 6 

the Residential Class under that proposal and utilizing the revenue increase as 7 

proposed in the Settlement of $23.10 million should be no more than 69.42%6, or 8 

$16.03 million. This increase would gradually move the Residential Class closer 9 

to the cost of service while adhering to a public policy of recognizing the 10 

economic hardships of the class. OCC’s recommendation benefits consumers and 11 

is in the public interest. 12 

 13 

Q15.  DOES THE PROPOSED SETTLEMENT BENEFIT CONSUMERS OR THE 14 
PUBLIC INTEREST BY ALLOCATING MORE THEN $5.32 MILLION 15 
ANNUAL BASE DISTRIBUTION REVENUE TO RESIDENTIAL CLASS 16 
CUSTOMERS? 17 

 18 
A15.  No. According to Duke’s witness, Sarah E. Lawler, Duke's rates have not been set 19 

solely based upon the cost to serve as determined by a cost-of-service study.7 20 

Also, the existing base distribution rates, as approved by the PUCO, are presumed 21 

to be just and reasonable under an allocation of 62.79% to residential class. An 22 

increase to the allocation to 63.06%, as originally proposed by Duke, already 23 

reflects an adequate and sufficient movement toward cost of service. There is no 24 

 
5 Staff Report of Investigation (May 19, 2022), Case No. 21-887-EL-AIR, et al., at 28, Table 3. 

6 Exhibit RBF-1. 

7 Lawler’s testimony at 17. 
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need or justification to further increase the share of the revenue increase to the 1 

Residential Class from $16.03 million to $21.351 million.  2 

  3 

Q16. WHAT IS THE PROPOSED FIXED CUSTOMER CHARGE FOR THE 4 
RESIDENTIAL CLASS IN THE SETTLEMENT? 5 

 6 
A16.  The Settlement calls for a Residential Customer charge of $8.00. The current 7 

Residential customer charge is $6.00. 8 

 9 

Q17. DOES A RESIDENTIAL CUSTOMER CHARGE OF $8.00 VIOLATE 10 
CRITERIA 2 OF THE 3-PRONG TEST? 11 

 12 
A17.  Yes. An increase of 33.33% to the customer charge does not benefit consumers 13 

and is not in the public interest. In fact, high customer charges are contrary to the 14 

public interest because they negatively impact low use consumers and are a 15 

disincentive for conservation. 16 

 17 

Q18.  WHAT CUSTOMER CHARGE FOR RESIDENTIAL CONSUMERS DID 18 
THE STAFF RECOMMEND IN THE STAFF REORT? 19 

 20 
A18.  Staff utilized a minimally compensatory formula to recommend a Residential 21 

customer charge of $7.328 22 

 23 

Q19.  WHAT CUSTOMER CHARGE FOR RESIDENTIAL CONSUMERS DOES 24 
OCC RECOMMEND?  25 

 
8 Exhibit RBF-2. 
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A19.  OCC recommends a Residential customer charge of $5.669. This reflects Staff’s 1 

calculation less the carrying costs on-line transformers.  2 

 3 

Q20.  DO YOU AGREE WITH THE ASSERTION BY STAFF WITNESS, DAVID 4 
LIPTHRATT, THAT A KEY BENEFIT OF THE SETTLEMENT IS 5 
“ESTABLISHING A $8.00 CUSTOMER CHARGE FOR DUKE'S 6 
RESIDENTIAL CUSTOMERS, WHICH IS LOWER THAN THE $12.00 7 
CUSTOMER CHARGE REQUESTED IN DUKE’S APPLICATION”? 8 

  9 
A20.  No. I do not consider a customer charge that is lower than that proposed in the 10 

Application as a benefit to consumers. As noted above, Staff’s own analysis does 11 

not support a $8.00 monthly customer charge for residential consumers.  12 

 13 

 Also, there should be no presumption that what is proposed in the Application is 14 

reasonable and justified. If this definition of ratepayer benefit used by Staff 15 

witness is adopted, it will render any review and regulation by the PUCO 16 

meaningless. 17 

 18 

Q21.  DOES THE SETTLEMENT PACKAGE VIOLATE ANY IMPORTANT 19 
REGULATORY PRINCIPLE OR PRACTICE? (CRITERIA 3) 20 

 21 
A21. Yes. The Settlement Package violates the important regulatory principle and 22 

practice of gradualism.  23 

 
9 Id. 
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Q22. WHAT IS GRADUALISM? 1 

A22. Gradualism refers to the principle and practice that rates should increase gradually 2 

over time, so they don’t case “rate-shock” to consumers. A gradual increase to 3 

rates protects consumers for sudden high bills that are unaffordable. 4 

 5 

Q23. HOW DOES THE SETTLEMENT VIOLATE THE PRINCIPLE OF 6 
GRADUALISM? 7 

 8 
A23. By allocating 92.45% of the overall increase to the residential class and allocating 9 

an increase to Residential consumers which is 147.18% of the overall increase 10 

violates the regulatory principle of gradualism. Public policy should recognize 11 

those hardships in allocating increased revenues. The Settlement fails to moderate 12 

the level and change of Duke’s base rates in a way which will prevent undue 13 

financial burden on residential consumers. For this reason, the revenue 14 

distribution proposed in the Settlement violates Criteria No. 3. 15 

 16 

Q24. WHAT CHANGES TO THE SETTLMENT WOULD RESULT IN 17 
COMPLIANCE WITH THE PRINCIPLE OF GRADUALISM? 18 

 19 
A24. OCC recommends using the Applicant’s proposed base distribution (allocation) of 20 

the proposed revenue, or 63.06%,10 which gradually moves the rates of return of 21 

each class towards the cost of service. The allocation of the revenue increase to 22 

the Residential Class under that proposal and utilizing the revenue increase as 23 

 
10 Staff Report of Investigation (May 19, 2022), Case No. 21-887-EL-AIR, et al., at 28, Table 3. 
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proposed in the Settlement of $23.10 million should be no more than 69.42%11, or 1 

$16.03 million. This increase would gradually move the Residential Class closer 2 

to the cost of service while adhering to a public policy of gradualism. 3 

 4 

Q25. DOES THE SETTLEMENT VIOLATE ANY OTHER REGULATORY 5 
PRINCIPLES? 6 

 7 
A25. Yes, the regulatory principle of practicality is violated by the Settlement.  8 

 9 

Q26. WHAT IS THE REGULATORY PRINCIPLE OF PRACTICALITY? 10 

A26.  The regulatory principle of Practicality means that a rate should be simple, 11 

understandable, acceptable to the public, and feasibly applied.12  12 

 13 

Q27. HOW IS THIS REGULATORY PRINCIPLE VIOLATED BY THIS 14 
SETTLEMENT? 15 

 16 
A27. The significant increase to the residential class will be neither understandable nor 17 

acceptable to the residential class that is being asked to pay 92.45 % of the 18 

proposed rate increase. Furthermore, the principle of Practicality is violated 19 

because the rate increase is not being feasibly applied to the residential class of 20 

consumers.  21 

 
11 Exhibit RBF-1. 

12 James C. Bonbright, Principles of Public Utilities, 291 (Columbia University Press, 1st ed. 1961).  



Supplemental Testimony in Opposition to the Settlement of Robert B. Fortney 

On Behalf of the Office of the Ohio Consumers’ Counsel 

PUCO Case No. 21-887-EL-AIR, et al. 

�

12 

IV. CONCLUSION 1 

 2 

Q28.  DOES THIS CONCLUDE YOUR TESTIMONY? 3 
 4 
A28.  Yes. However, I reserve the right to incorporate new information that may 5 

subsequently become available. I also reserve the right to supplement my 6 

testimony in the event Duke, the PUCO Staff, or other parties submit new or 7 

corrected information in connection with this proceeding.  8 
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on
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in

Case No(s). 21-0887-EL-AIR, 21-0888-EL-ATA, 21-0889-EL-AAM

Summary: Testimony Supplemental Testimony in Opposition to the Settlement of
Robert B. Fortney on Behalf of Office of the Ohio Consumers’ Counsel
electronically filed by Ms. Alana M. Noward on behalf of Wilson, Ambrosia E.


	

