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The PUCO Commissioners should modify1 the September 20th ruling of Attorney 

Examiner Walstra, which denies a fair and due process for the Office of the Ohio 

Consumers’ Counsel (“OCC”), on behalf of Duke’s 640,000 residential electric 

consumers, to contest the non-unanimous settlement filed by Duke, the PUCO Staff and 

others. The settlement, if adopted by the PUCO, will result in a $23.1 million electric rate 

increase for consumers.2 OCC’s recommendation is for a $1.5 million rate decrease.3  

The Attorney Examiner’s ruling denies OCC adequate time for case preparation 

(including discovery and testimony) to oppose the settlement and to recommend an 

 
1 O.A.C. 4901-1-15. 

2 Case No. 21-887-EL-AIR, et al. Entry (September 20, 2022) at 7 (See attachment).  

3 See Direct Testimony of John Defever, CPA on behalf of the Ohio Consumers’ Counsel (September 2, 
2022) at 6-7. 
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appropriate result for consumers. The lack of time is exacerbated by the PUCO’s use of a 

standard for judging settlements that OCC considers to unfairly favor utilities.  

At the non-transcribed pre-hearing, OCC sought a schedule for more preparation 

time. For testimony opposing the settlement, OCC sought a deadline of 30 days (October 

28, 2022) after the filing of testimony by those supporting the settlement (including 

PUCO Staff-meaning they should not get an additional opportunity to provide testimony 

in response to any objections as permitted by the Entry).4  

OCC will be severely prejudiced under the schedule the Attorney Examiner has 

adopted. OCC will have only one week to review, analyze, and possibly conduct 

discovery and present testimony and evidence opposing the Settlement following the 

filing of testimony in support of the Settlement. An adequate and sufficient time for OCC 

to prepare its testimony is especially important in this case. That’s because the settlement 

parties have favored business customers by proposing that residential consumers should 

pay over 90% of Duke’s revenue increase.  

An immediate determination is needed, per O.A.C. 4901-1-15(B), to avoid undue 

prejudice to OCC, residential consumers, and to the public. The Attorney Examiner’s 

ruling greatly and unduly prejudices OCC’s rights to full and ample discovery in PUCO 

proceedings under R.C. 4903.082 and case preparation under O.A.C. 4901-1-16 et seq. 

And the Attorney Examiner’s ruling greatly and unduly prejudices the public’s interest in 

a full investigation of whether the proposed settlement is just and reasonable under the 

PUCO’s three-prong settlement standard (a standard that we consider unfair).  

  

 
4 Case No. 21-887-EL-AIR, et al. Entry (September 20, 2022) at 7 (See attachment). 
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Per O.A.C. 4901-1-15, OCC asks that the legal director, deputy legal director, 

attorney examiner, or presiding hearing officer certify this appeal to the PUCO. Upon 

consideration of the interlocutory appeal the PUCO should reverse or modify the 

Attorney Examiner’s September 20, 2022 ruling on an expedited basis. Intervenor 

testimony in opposition of the settlement is otherwise due this week on September 29, 

2022. (See attached.) 

The reasons for granting this interlocutory appeal are more fully stated in the 

following memorandum in support. 
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MEMORANDUM IN SUPPORT 

 

 

I. INTRODUCTION 

This appeal should be certified to the Commission. The PUCO should reverse or 

modify the Attorney Examiner’s proposed procedural schedule ruling to allow OCC an 

adequate amount of time to prepare testimony for the hearing. Granting this interlocutory 

appeal would be consistent with Ohio law and rules for discovery and case preparation, 

as well as the PUCO rules and precedent. Granting this appeal would also be protective 

of the consumers who will be asked to pay over 90% of the charges Duke is requesting 

for its rate increase  

 
II. STANDARD OF REVIEW 

The PUCO will review an attorney examiner’s ruling if the attorney examiner (or 

other authorized PUCO personnel) certifies the appeal.5 The standard applicable to 

certifying an appeal is that “the appeal presents a new or novel question of  interpretation, 

 
5 O.A.C. 4901-1-15(B). 
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law, or policy, or is taken from a ruling which represents a departure from past precedent 

and an immediate determination by the commission is needed to prevent the likelihood of 

undue prejudice or expense to one or more of the parties, should the commission 

ultimately reverse the ruling in question.”6 Upon consideration of an appeal, the PUCO 

may affirm, reverse, or modify the ruling or dismiss the appeal.7 

 
III. REQUEST FOR CERTIFICATION  

A. The Attorney Examiner’s ruling is a departure from past precedent 

and an “…immediate determination by the PUCO is needed to 

prevent the likliehood of undue prejudice or expense to one or more of 

the parties, should the Commission ultimately reverse the ruling in 

question...”. 

This appeal should be certified by the legal director, deputy legal director, 

attorney examiner, or presiding hearing officer, per O.A.C. 4901-1-15(B). The Attorney 

Examiner improperly ordered an expedited procedural schedule that prejudices OCC and 

the residential consumers it represents. Allowing a mere nine days to (from the date of 

the September 20, 2022 Entry) prepare intervenor testimony opposing the proposed 

settlement is highly prejudicial against OCC and the affected residential consumers.8 

And aggravating this problem is that discovery responses are due a mere five days 

from receiving the discovery request. Even though OCC was able to send additional 

discovery requests on September 20, 2022–when the Entry was issued, the responses 

were not due back to OCC until September 26, 2022 (today). That leaves three days for 

 
6 Id. 

7 O.A.C. 4901-1-15(E). 

8 Entry at 7. 
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OCC to review the discovery (and assuming useful answers are provided), and to use the 

discovery responses to finalize testimony. 

This ruling is a departure from the procedural schedule granted in Duke’s last 

base rate case (a departure from past precedent). In Duke’s last rate case, the PUCO Staff 

requested an extension to the procedural schedule—but only for signatories and non-

opposing parties.9 OCC and others argued that Staff’s proposed schedule would prejudice 

the non-settling parties. Fortunately for consumers, the attorney examiner in that case 

adopted a schedule which accepted the non-settling parties’ request to extend the 

procedural schedule for non-settling parties by five days as well (which results in a total 

of 19 days for non-settling parties to provide testimony opposing the settlement).10  

OCC on behalf of consumers is entitled to a more reasonable extension in this 

case. Specifically, OCC’s opposing testimony should not be due until 19 days after 

testimony supporting the settlement is filed, at the earliest, to be consistent with the 

previous rate case. But optimally, OCC seeks a procedural schedule that gives parties 

opposing the settlement at least 28 days to provide opposing testimony (as OCC 

requested in the pre-hearing). Doing otherwise is a departure from past precedent. And 

permitting the ruling to stand would establish a limitation on parties’ statutory right under 

R.C. 4903.082 to full and ample discovery in PUCO proceedings. It could then force the 

PUCO to reach a conclusion in this proceeding based upon a potentially incomplete 

record.  

 
9 Case No. 17-32-EL-AIR, Entry (May 23, 2018) at 4. 

10 Id. 
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Therefore, the criteria in O.A.C. 4901-1-15(B) are met for finding a departure 

from past precedent.  

B. An immediate determination is needed to prevent undue prejudice. 

This appeal should be certified to the PUCO. An “immediate determination” by 

the PUCO is needed to prevent undue prejudice11 to OCC, Ohio consumers, and the 

public at large. Prejudice would occur because parties opposing the settlement would 

only have three days to review additional discovery responses before opponent testimony 

is due. This is an insufficient amount of time to prepare testimony. Accordingly, even if 

the PUCO ultimately reverses the Attorney Examiner’s rulings after this matter is heard 

and briefed, OCC and consumers will be greatly prejudiced because the relief requested 

(for a longer procedural schedule) will be moot. OCC will have suffered the denial of (1) 

their ample discovery rights under R.C. 4903.082 and O.A.C. 4901-1-16 et seq. And (2) 

they will not have sufficient time to receive and review discovery, and prepare testimony 

as explained above. 

 
IV. APPLICATION FOR REVIEW 

A pre-hearing was held remotely on September 20, 2022.12 During this pre-

hearing, OCC requested a procedural schedule that would allow it reasonable and 

sufficient time to request and receive discovery responses (on an expedited five-day 

schedule); would allow OCC reasonable time to prepare testimony in opposition of the 

proposed settlement (filed on September 19, 2022); and would allow reasonable time to 

prepare for the hearing. OCC requested that the schedule be as follows: 

 
11 O.A.C. 4901-1-15(B). 

12 See Entry (September 19, 2022). 
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1. Testimony in support of the proposed settlement (including PUCO Staff): 

September 30, 2022; 

2. Testimony in opposition to the proposed settlement: October 28, 2022; 

and 

3. The hearing commences: November 14, 2022. 

 Unfortunately, the Attorney Examiner denied OCC’s request and set the 

following unreasonable and prejudicial procedural schedule: 

1. Testimony in support of the proposed settlement (including PUCO Staff): 

September 22, 2022; 

2. Testimony in opposition to the proposed settlement: September 29, 2022; 

3. PUCO Staff testimony on objections: October 2, 2022; and 

4. The hearing: October 4, 2022.  

OCC is further concerned by the fact that PUCO Staff is being given a “second 

bite of the apple,” because Staff is permitted to provide testimony in support of the 

settlement and then an additional testimony opportunity (to apparently address 

objections). This is in effect would permit Staff an improper rebuttal opportunity. 

The PUCO Commissioners should reverse this ruling by the PUCO’s Attorney 

Examiner, per O.A.C. 4901-1-15 (B). The Examiner incorrectly precluded or will 

preclude OCC’s ample discovery rights with the procedural schedule issued by the 

Examiner. Justice is being denied for OCC, residential consumers, and the public. 

The problem for justice with the Attorney Examiner’s ruling is that it fails to give 

adequate weight to OCC’s need to discover underlying facts that form the basis for the 

PUCO’s review of the proposed settlement.  
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OCC should be able to explore the underlying facts involving the proposed 

settlement, which OCC is not a party to. But under the schedule established by the 

Attorney Examiner, OCC’s case preparation will be cut short. That is unreasonable, and 

unlawful as inconsistent with the ample discovery rights that are afforded to all parties in 

PUCO proceedings.13  

 
V. CONCLUSION 

OCC’s interlocutory appeal of the PUCO Examiner’s September 20, 2022 ruling 

meets the legal standards for certification and for reversing the rulings. For millions of 

Ohio consumers who deserve energy justice and just and reasonable rates, the PUCO 

should promptly reverse the Attorney Examiner’s ruling and thereby protect due process. 

The PUCO should allow OCC reasonable time for full and complete discovery for fact-

finding to continue. The PUCO should permit OCC to have sufficient time to submit 

further discovery, receive discovery responses, and finalize testimony in light of the 

discovery responses.  

 
13 See R.C. 4903.082 and O.A.C. 4901-1-16 et seq. 
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