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1

1 BE FORE THE PUBL I C UTILITIES
2 COMMISSION OF OHIO

3 V
4 IN THE MATTER OF

5 THE COMPLAINT OF
6 ENRON ENERGY SERVICES,

7 INC . ,

8 Complainant,

9 N o .Caseand
01-393-EL-CSS10 FIRST ENERGY CORP.,

11 al.,e t
12 Respondents.

13
CONFIDENTIAL14

15
deposition of DENISEConfidential16

under theexamination17 called forD I N I E ,
Julie A .18 taken beforestatute. m e ,

a Notary Public i n and for the19 H a s c h e r ,
o fat the offices V o r y s ,20 Ohio,o fState

2100 One21 and Pease,S a t e r , Seymour
OhioCleveland,22 Cleveland Center, r0 n

at 12:0023 April 17, 2 0 0 1 ,Tuesday,

24 o'clock p.m.

25

CEFARAHI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Investigabons and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.cefgroup.com



2
1 APPEARANCES :

2
3 behalf of the Complainant:0 n
4 S a t e r , SeymourV o r y s ,

5 LLP, by& Pease,
6 BENITA KAHN, ESQ.
7 DAVID HAR DYM ON, ESQ .
Q 52 East Gay Street

Ohio 43216-10089 Columbus,

10 4 6 4 - 6 4 0 0(614)

11
the Witness:12 behalf ofO n

b yi Flory,13 HineThompson,

14 LESNY FLEMING, ESQ.JENNIFER A.
15 3 9 0 0 Key Center

16 127 Public Square
44114-1216Ohio17 Cleveland,

5 8 4 018 5 6 6 -(216)
19
20 the Respondents:behalf o fO n
21 ReavisDay,Jones,
22 ESQ.RUX I N,PAUL T.

23 Lakeside Avenue9 0 1

24 Ohio 44114Cleveland,

25 586-3939(216)
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1 A P P EARAN C E S, Continued
2
3 On behalf of the Respondents:
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5 ARTHUR E. KORKOS Z, ESQ.

6 76 South Main Street
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7 Akron, Ohio 44308

8 ( 3 3 0) 384-5849
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A

1 of lawfulDEN ISE DINIE, age.
2 called provided byexamination.for a s
3 of Civilthe Ohio Rules Procedure, being

4 by me first duly as hereinaftersworn.

deposed6 c e r t i f i e d , and said follows:a s
6 EXAMINATION OF DENISE DINIE

7 B Y-MS .KAHN:

8 Could you please state yourQ .
9 name?

10 D i n i e .Denise ReneeA .
11 D i n i e , counselAnd Ms.Q . m

12 Energy Services andfor Enron
Energy and I'm here with13 MidAmerican

a proceeding that has been14 t orespect
Public Utilities Commission15 filed at the

16 of Ohio related to Enron versus

17 and I know ChatFirstEnergy Corporation

18 deposed in another pendingyou have been
19 City of Cleveland backthe case,case.
20 related andthey arein March. While
21 s i m i 1 a r issues, believesomewhathave w e

22 additional depositionthat wasa n
23 necessary.
24 If you do understandnot

25 and I willany questions, please say s o

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland. Ohio 44114.2650 
www.eefsroup.com
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5
1 otherwise that you've understoodassume
2 asked unless you'requestion that Ithe
3 asking. okay?
4 Thank you.A ,
5 off with j u s tLet's startQ .
6 background. Could you tellbasicsome»
7 educational background, please .me your
8 from Mount UnionI graduatedA .
9 1992 with a bachelor'sCollege in

10 degree.
11 And did you furtherQ .
12 from there?
13 i n school.NotA . n o .
14 And what training doQ . you
15 employed by?have who are you
16 I’m employed by ArthurA .
17 Andersen, LLP .
18 And could tell me yourQ • you
19 position with Arthur Andersen?
20 I ' m auditA . assurancea n
21 advisorybusiness manager .
22 what thatCould you explainQ .
23 responsibilities are?what yourmeans.

for24 engagementsIA . oversee
25 anything that relates toclients.

. CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services tor legal ProfessionaJs

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2850 
www.cefgroup.com
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6
1 and business advisory typeassurance
2 and I m the go-betweenengagements t

3 between the and staffseniors
4 individuals which are siteo n
5 daily basis part duringthe mostfor
6 the partnerat clients, andengagements
7 whowould be my superiorwho
8 responsible forhe isreport t o ,

9 overseeing the daily activit i e s and then
10 and consulting with thereporting
11 partner .

12 explain whatCan you t oQ . m e

13 of engagement is?assurance typea n
14 consideredwould beAuditsA .
15 reviews,engagements,assurance type
16 individuals would beanything that
17 sort of responseslooking for o rsome
18 whetherinformation notfrom o ru s ,

19 opinion, whether that'sthat audita n
20 thatopinion, whether Ireview somesa
21 procedureso f agreed upon reportsort a n
22 o r summary.
23 of theseoversiteIn yourQ .
24 I • magreements, sorry.assurance
25 d oof engagements,typesassurance you

FAX 216.687.09739 800.694.4787

Court Reporting, investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
WWW,cefgroup.com
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7
1 interact da i1 y with the client?
2 depends the typeA . o fI t o n
3 engagement.
4 11Q - T e you have yourd om e ,

5 CPA?
6 exam-qUalifieda n
7 candidate .
8 WhichQ . means?
9 passed the exam.A . I need

10 the ethics portion.taket o
11 How long have you beenQ .
12 employed by Arthur Andersen?
13 Since the fall of 19 9 2.A .
14 first jobQ . And that was your
15 out of col 1 it?I takee g e ,
16 First professional job.A .
17 correct .
18 in getting ready forQ . Now,
19 deposition, review?this what did you
20 The documents thatA . were
21 produced, of thecomplaint and somethe
22 on theinformation that'sother out

23 PUCO's web site. That I can

24 recall.

25 transcriptsreviewedQ . Have you

CEFARATTI FAX 216.687.0973« 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 34th Floor, Cleveland, Ohio 44114-2650 
wwrw.cefgroup.com
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8
1 depositions?o f other

2 I haveA . not.

3 reviewAnd did any ofQ . you

4 the complaint?the attachments t o
5 specifically.recallI donA ,

go back and review6 Did youQ .
7 entered intostipulation thatthe a swas
8 of the transition forresult casea
9 FirstEnergy Corporation?

10 I did not.A .

11 to thereferAnd when IQ .
12 stipulation. thatawareareyou

13 involved in a proceedingFirstEnergy was
Utilities Commission i n14 the Publica t

15 comply with statutoryorder t o
16 deregulation o frequirements for
17 stipulatielectricity and that the o n was

18 result of those cases?a
there i s19 thatA . aawarem

20 and aout theretransition plan
21 havethere . notstipulation Iout
22 i n detailreviewed either o f those o r

23 sentences here andtotal .i n seen

24 there, briefly.but very
25 And what have reviewedQ . you

FAX 216.687.09739 800.694.4787

Court Reporting, (nvcstgations and Comprehensive Services for Legaf Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com
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9
1 in the stipulation?
2 A . I don recalleven
3 specifically because literally hasi t
4 been just a and there.sentence here
5 withAnd is thatQ . also true
6 the transition?
7 That isA . true.
8 At thisMR . RUXIN :
9 point transcriptthat thew e

10 be noted confidential appears thatas it
11 w e * r e now going moving intob et o the
12 specific o f the work that Ms.nature
13 Dinie performed this matter.i n
14
15 Deposition(Thereupon,
16 Exh ib i t- Di n i e 1 was
17 marked for purposes
18 of identification.)
19
20 m goingDinie, to handQ . M s .
21 marked as Dinieyou what has been
22 Exhibit 1. recognize thisDo you
23 document?

24 A . I do .

25 tell me what thatCould youQ .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services lor Legal Professionals

600 Superior Avenue East, Bank One Center. 24th Floor, Cleveland, Ohio 44114-2850 
wvvw.cef0rDup.com
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1 document is?
2 This documentA . i s our
3 with Firsletter t E n e r q yengagement
4 regarding proceduresthe agreed upon
5 that perform i n connect iont ow e were
6 with the market generationsupport

7 program.

8 And it indicates that it hasQ .
9 executed by I believe that is Mr.been

10 i s that correct?Blank,
11 t isThaA , correct .

12 Blank the person a tQ . Was M r .

13 w i th whom you hadFirstEnergy
related preparing this14 conversations t o

15 letter?engagement
individuals,16 of theA . One yes.

17 else?And whoQ .
18 individualsfewThereA . were a

19 that from timeBlankwithin Mr. I groups

20 1 v e d ini n v o thesetimet o were
21 discus s i o n s .
22 would that be?And whoQ .
23 whoHeadings,I believe DaveA .

24 individual that to Mr.reportswas a n
25 Mark Vaccaro,Blank, and I believe and

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services fbr Legal Professionais

€00 Superior Avenue East, Bank One Center, 24(h Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com
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1 I who Markm not reports to.sure may
2 have been involved i n the discussions
3 regarding this particular 1 and thee t t e r
4 procedures themselves.
5 And Mr. what doesQ . Vaccaro,
6 he do with FirstEnergy?
7 A . I don't know his exact
8 responsibilities.
9 Q . know the types o f

10 responsibilities he has?
11 A . I know he is i n
12 conjunction at least with the MSG
13 h e involved with 0 fprogram, was s o m e
14 the programming i tand forth a ss o
15 relates thethe web but that'st o site,
16 o f my knowledge.extent
17 Okay. go back for aQ . Let
18 moment because mentioned the MSGyou
19 let's clarify mean bywhat youprogram.
20 MSG program.
21 As it relatesA . t o m y
22 regardingprocedures, the MSG program
23 o fmy reviewclaims that submitted,were
24 FirstEnergy carryingclaims and thenthe

25 actually go throughout the remainder t o

CEFARA'rn FAX 216.687.09739 800.694.4787 GROUP
Court Reportirtg. Investigations end Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.corn
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1 approvala n process.

2 And the MSG stands forQ .
3 market support generation. is that your
4 understanding?

5 That is my understanding.A .
6 understandingAnd it’sQ . your

7 of thethat the MSG result
8 stipulation?
9 t r a n s i t i o n , I • mOr theA . not

10 which, but yes.sure
11 the MSG i s b eAnd that t oQ .
12 what purpose, do youmade avai labie for

13 know?
14 order to spark theA . 1 n
15 in Ohio t owill, hereif youmarket.
16 or brokersmarketersallow other o r

17 i n and to be ableaggregators t o come

18 Ohio.competitively price i nt o energy

19 aboutAnd how didQ . you come

20 understanding?that
21 i o u s discussionsThroughA . V a r

22 withletter hereand the engagement

23 letterof thepreparationi n engagement

24 here with FirstEnergy.

25 would have beenthoseQ . S o

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
wwrw.cefgroup.com
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13
1 discussions with Mr. Blank, is that
2 correct?
3 And othersA . at the
4 FirstEnergy organization.
5 Okay. So itQ . correctwas
6 that some with Mr. Blank?were
7 ThatA . correct, yes.
8 Who prepared the engagementQ .
9 letter?

10 engagement letter isTheA .
11 actually prepared off o f a template
12 that’s provided by the firm and the
13 information tailored to beis then
14 specific to the exact engagement that
15 we're The template wouldworking o n .
16 b e for agreed upon proceduresa n
17 what thiswhich wasengagement
18 and it tailored.engagement was. s
19 And my understanding i s0 . you
20 d o this b econsider engagement t onot
21 is thataudit, correct?a n
22 i sThat correct .A .
23 consider i tWhat d o t oQ . you
24 be?
25 agreed uponIt'sA . a n

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reportrng. Investigations and Cofnprehensivs Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
WMrw.cefgroup.cotn
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14
1 procedures engagement .
2 And could elaborateQ . you o n
3 th a t i n of what you mean by that?terms
4 specific proceduresThereA . are
5 that Arthur Anderson asked towas
6 Those procedures thatperform. theare

7 performed in connection this withw e
8 engagement .
9 the proceduresAnd thoseQ . are

10 exhibit to thisthat attached a nare a s

11 is thatletterengagement correct ?/
12 That’sA . c o r r e c t ,

13 to thewith respectNow,Q .
first page i t14 theletterengagement o nz

understanding15 i t is thethatindicates
16 objective i sultimate t othat the
17 suppliers’validity ofdetermine the

18 with the protocolaccordanceclaims in
19 for theoutlined by FirstEnergy Corp.

second paragraph in20 suppliers. in the
21 the second sentence?
22 see that.A , I
23 understandingWhatQ . yourwas

24 withsuppliersof who the respectwere

25 supp 1 i e rs ’ claims?t o

CEFARATTl FAX 216.687.0973IT 800.694.4787
GROUP suV&P»y

Court Reporting. Investigations and Comprehensive Services lor Legal Professionals

600 Superior Avenue East, Bank One Center, 24lh Floor, Cleveland, Ohio 44114-2650 
www.cefgroup.com
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1 My understanding of who theA .
2 suppliers i s any entity thatwere was
3 defined el i g i b1G in thesuppliera s a n
4 protocol.
5 Okay. And let's forQ . a
6 we'll go back to that.moment I
7 will hand you what's been marked as
8 Exhibit A. Who needs a copy of the
9 protocol?

10 MS . FLEMING: Sure.
11 Thank you.
12 engagement letter inIn yourQ .
13 referringthat sentence t oweresame w G

14 i t validity suppliers’of thesays
15 claims protocol .i n accordance with the
16 protocolExhibit A theI s
17 that you believe was being referred to?
18 to be theA . I t appears
19 identicalprotocol. I say it'sI tcan
20 to be.for certain, but it does appear
21 I will tell thatOkay.Q . you
22 us by FirstEnergyr o V i d e dthis t owas p
23 actually by counselif that he ips. o r
24 for FirstEnergy.

25 You had mentioned a moment

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and ComprehensivB Services fw Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
vmww.cefg roup.com
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1 the eligible i e rs u p p 1 and that's whoago
2 b e 1 i e V e the suppli i nyou e r was your
3 engagement le and i f you’llt t e r turn t o
4 3 o f the protocol, please. sectionpage
5 is it understanding that this4 , your
6 ligible suppliersis how e were
7 determined?
8 It’s my understanding base’dA .

9 definitionthe o f eligible0 n a n
10 supplier, yes.
11 And if you look 4 .i nQ .
12 marketers.refers brokerst o o r
13 Ohioaffiliated with thenotaggregators
14 owned utility. knowinvestor Do you
15 distinctionswhat the betweenare
16 brokers andmarketers. aggregators?

17 I know bits and pieces o fA .
18 couldinformation. don’t know thatI I
19 define each and of them.every one
20 What understanding o fQ . your
21 is?what k e t e ra mar
22 entity or a company thatA . An
23 enter the territory inwished ordert o
24 market electricity tot o customers .

25 And market in whatQ . way? How

CEFARATTI FAX 216.687.0973W 800.694.4787 GROUP
Court Reporting. Investgatons and Comprehensive Services for legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland. Ohio 44114*2650 
www.cefgroup.com
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17
1 ing the term market?you usare

2 sell electricity.ToA .
3 WhatOkay. i sQ . your
4 understanding of what is?aggregatora n
6 An entity or a company thatA .
6 would have with residentsagreements

I

7 entitiesand/or other and companies
8 electricwhere they would aggregate the
9 loads for those residents/ for those

10 c o m p a n.i e s , i n order then servicet o
11 those individuals in connection with
12 electricity.
13 And what do you mean byQ .
14 service the individuals. what would be
15 understanding?your
16 sellA . A contract t o
17 individuals,electricity to those a n
18 sell electricity to thoseagreement t o
19 individua 1 s .
20 any discussionsDid you haveQ .
21 fromwith FirstEnergy o r anyone
22 FirstEnergy with respect thet o
23 marketers anddistinctions between
24 aggregators?
25 i t relates to theA . Not as

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services tor Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com
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1 definitions of what the individual
2 marketers really means.aggregatorso r
3 what discussions did youQ . S o
4 have?

5 ThereA . some discussionswere
6 i n to determine the procedures Iorder

7 perform in conj unctionneeded to with a n
8 aggregation program, instance/for for a

9 municipal , where you hadaggregator a n

10 actual writtenopt out versus a n

11 agreement with the individuals that were
12 take partgoing in that aggregationt o
13 program.

14 a nonmunicipalQ . For
conversations did15 whataggregator, you

16 have?
17 any specificdidn't haveA . W e

18 conversations related a nonmunicipalt o

19 aggregator.

20 Could you readKAHN:MS .
21 last otherback the part of the answer?

22 (Record read. )

23 Let me go back a momentQ . t o

24 would actualWhen there bethat. a n
25 written agreement 9

CEFARATTI FAX 216.687.0973V 800.694.4787
GROUP tVSJAoSop..,

Court Reporting, Investigations and Comprehensive Services for Legal Professionals

800 Superior Avenue East, Bank One Center, 24th Fleer, Cleveland, Ohio 44114-2650 
www.cefgroup.com
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1 My understanding of theA . two
2 responsible forthings that w e were
3 looking connection with the actuali na t
4 either haveengagement is that a nyou
5 individuals don’twhereopt out program
6 a written agreementnecessarily have
7 thisentity that inwith the
8 be making a claim for MSG on their
9 they go throughbehalf/ opt outbut a n

10 kind ofwhich would beprogram a

11 i f willconfirmation.negative you z

12 t i o npositive confirraaactualversus a n
13 do haveI’ll call it where you aa s
14 thatagreement wherephysical written
15 withsignedindividual has actually o n
16 claimking athenentity that Ia n o nm as
17 behalf .their
18 supposed to beAndQ . you were
19 signedthatreviewing contracts were
20 what type o fbetween andthe end user
21 supplierseligiblein theentities
22 a c t u a 1 1entity thatTheA . y
23 claim for MSG.made the
24 what was yourAndQ .

a claim25 of who could makeunderstanding

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP ®gS.p.o,
Court Reporting, Invesbgations and Comprehensive Services tor Legal Professionals

600 Superior Avenue East, Bank Oite Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.cefgroup.com
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1 for MSG?

2 My understandingA . i nwas
3 accordance with the protocol that
4 could make aeligible claimsuppliers
5 for MSG.

6 any discussionshaveDid youQ .
1 with FirstEnergy specifically theo n
8 i t relatedreview process t oa 5

9 marketers 7aggregators versus
10 Could youTHE WITNESS:

11 repeat that?
12 (Record read.)
13 it related to municipalA sA .
14 differentthereaggregators, yes,
15 identified forb ethat had toprocess
16 compared tomunicipal aggregators a s
17 assuming youI ’ mwhatmarketers areo r
18 referring cus tomer aggregator,t o
19 utilizedbecause aggregatorsmunicipal
2Q and that processthe opt out process
21 reviewed the thecould not be same a 5

22 other processes .
23 When youOkay.Q . are

24 aggregator.referring to customer you

25 section 4.d of thelooking a twere

FAX 216.687.09739 800.694.4787

Court Rcportng. Inwestgations end Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2660 
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1 is thatprotocol, correct?
2 That isA . correct .
3 referringQ . Actually I t owas
4 and was theresection 4. aggregators.a ,

5 a discussion with respect toever
6 distinctions i n betweenreview processes
7 marketers, brokers and aggregators
8 within section 4.a?
9 proceduresA . None of our were

10 split up between which section i t
11 withactually related to in connection

12 the discussion of the procedures that w e
13 perform with FirstEnergy.needed t o
14 protocolLet's stay with theQ .
15 Section 5 isa little bit longer.
16 titled first served process,firstcome
17 initial queues.
18 procedure that youtheWas
19 performing pursuantsupposed to bewere
20 did itletter.to your engagement
21 sectionanything with t oi n V o 1 V e respect
22 5 ?
23 Would youTHE WITNESS:
24 question.repeat the

25 (Record read. )

CEFARATTI FAX2ie.687.0973•a 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services (or legal Professionals

600 Superior Avenue East. Bank One Center, 24th Floor, Cleveland. Ohio 44114-2650 
www.cefgroup.com
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1 A . procedures would haveOur
2 reviewed of the information that'ssome
3 discussed 5 .sectioni n
4 And what would thatQ .
5 information be?
6 reviewedwould haveA . W e some

7 5 . d ininformation i n connectionof the

8 with engagement .our

9 with youryou doneQ . Are
10 interrupt.d i d nanswer? I t ot wantI
11 giveA . I * m not m esure. a
12 minute .

13 Q . Okay.
14 s it.A .
15 in 5 . d wouldQ . And what you
16 have reviewed?
17 theA . Based scopeso n

by FirstEnergy18 identified i nfor u s
19 connect ion wouldwith engagement, w eour
20 have looked o f thea t customers.names
21 so-called i fservice agreement. you
22 will; that ‘numbers for customerscount
23 fell within thethat scope. same a s
24 limited extent the capacitynames;

25 being claimed; limited extentt o a

CEFARA'm9 800.694.4787 FAX 216.687.0973
GROUP Su»o“n.p..y 
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23
1 whether not the capacity claimedo r was
2 claimed followingo n o r a
3 capacity factor basis and the time
4 period for which the claim was made.
5 Q . Let me step back a moment.
6 serv i'C ereferred to theYou agreement.
7 meaning say isI what you t oassume are
6 the generation service it'sagreement a s
9 i n the protocol?stated

10 That is whatA . t o ,

11 I haven I t went back and read thebut
12 servicedefinition of the generation
13 that wouldknow ifso I don'tagreement
14 lookingwhatequate to a t .w e were
15 What understandingQ . was your
16 of the generation service agreement?
17 would say theI way theA .
18 i s definedgeneration service agreement
19 in the protocol i s accuratea n
20 description o f understanding.the
21 indicated thatQ . And youyou
22 had reviewed the stipulation . Do you
23 referredremember in the stipulation i t
24 a committed capacity sale?t o
25 indicated thatA . I not

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP s.p%fep.o,

Court Reporting. Investigations and Comprehensive Services for Legal Professionals

SOO Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
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24
1 review the stipulation. only lookedV e

2 small isections o f t ina t o fsentences
3 the stipulat ion.

4 that • sI correct,Q . sorry,

5 said you reviewed a coupleyou
6 seeingrecal 1Do you thesentences.
7 committed capacity salephrase
8 I doA .

9 for MSG?Q .
10 do recall seeing thatIA .
11 phrase.
12 that phraseAnd wasQ .
13 you by anyone?explained t o
14 r e c a 1 1 havingI donA .
15 discussions exactly what ao fspecific

would have been16 committed capacity sale
general17 but based thedefined a s , o n

V e had with18 discussions that

19 from FirstEnergy throughoutindividuals
would20 say thatengagement, Ithe entire

21 would bea committed capacity sale close

22 service 'generationthat thethet o way
23 defined here in thei sagreement
24 protocol.

25 And how would it differ i fQ .

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP S.p^’S‘‘c’o“n.p..y

Court Reporting, investigations and Comprehensive Services for Legal Professionals
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25
1 close to?

2 wouldA . I don I t know that i t
3 differ.

4 So in your view whatQ .
5 committed capacity sale?
6 A . A committed capacity sale

7 would be the commitment of
8 within the FirstEnergy territory, within
9 FirstEnergy home service territorythe

10 lookingor base load territory that was
11 willing to purchase itst 0 o r
12 supp 1 i e r,electricity from or through a
13 I would defineI say supplier,and when

14 theeligible withinit as suppliera n
15 protocol .
16 of your taskQ . Wasn’t part
17 confirmthat you performing t owere
18 a committed capacity salewhether noto r
19 existed?
20 of my task was t oA . Part
21 committed capacityif therereview

22 makesale did notbut weagreement. any

23 legal determinations intype of
24 conjunction with that review.

25 And who determined theQ .
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1 c o mm i t ted
2 capacity sale existed?agreement
3 A . I wouldn’t say that there
4 set of criteria, leasta t t onotwas a

5 knowledge. W e at Arthur Andersenm y

6 responsible for identifying whetherwere
7 not there f anwas someo r
8 agreement that would equate t o a

9 committed capacity sale and looking a t
provisions10 and within thatthe the terms

11 i n order i ft o thereagreement see
anything that would12 a scause u s concern

whether not that binding13 t o o r was a

legal document.14
also looked15 W e then ta

specifics16 within thatthe agreement a s
that17 relates the service locationsi t t o
and18 agreement supposed tothat was cover

hadinformation what19 of the a s w esome
discussed in section 5 under20 5 . d here

makeorder21 just a few moments t oago 1 n

22 that claims that submitted an'dweresure
information23 underlying claimsthosethe
then supported by the information24 were

lookingagreements that25 in these w e were

CEFARATTI FAX 216.687.0973tr 800.694.4787 GROUP
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1 a t .
2 And how did you know whatQ . t o
3 look for with whether thererespect to
4 it being a bindingwithwere concerns
5 agreement?
6 procedures outlinedA . Our are
7 in the work program that’s attached to
8 which is in D i n i eengagement letter,our

9 Exhibit 1.
10 IWhy donOkay. t we t oturnQ .
11 that for When youmoment. say youra
12 laid out there, whatprocedures areare
13 referring with respectt o t oyou

14 capacitycommittedspecifically what a
15 sale would be?
16 On Exhibit 1 ,A . page one,
17 n u mb e r it discusses t otwo. aaccess
18 related signed contract betweenwritten
19 the and thensupplier and the customer
20 it also i nrefers that stepcontractt o
21 thatand then it again refersthree t o
22 o fi n four twostepcontract on page
23 theexhibit i t relatesthat t oa ssame

24 information.specific customer

25 Let’s go back to numberQ .
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1 three that on the firstreferred t oyou
2 of Exhibit 1 t o engagementpage your
3 letter . indicates thatI t t oyou are
4 alertb e for provisions that may
5 indicate that the customer contracts are
6 legal bindingnot commitments, and then
7 in parentheses. committed capacitya
8 sale. then gives instances .I t some
9 explain whatCan youyou

10 believed provisions wouldexecutory
11 mean?
12 describeA . wouldI executory
13 provisions contingency typea 5
14 provisions something had happent o
15 legalbefore this appeared to be a
16 binding commitment.
17 as describedFor instance,
18 if it was lettersimply a o fhere.
19 intent but the customer hadn't actually

20 s upp 1 i ecommitted that particulart o
21 i f i t optionthe t ocustomergave a n a s
22 whether not they wanted to c o m m i t t o ■ro
23 i c u 1 a r supplier versus themthat part
24 actually committing to the supplier.

25 What of thingsQ . other types

CEFARATTI9 800.694.4787 FAX 216.687.0973
GROUP
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1 did you look for with t orespect
2 whether i t a bindingnoto r was
3 contract?
4 These examplesA . of thewere
5 of provisions would be lookingtypes VJ €

6 for. reading thei n contracts. i fs o
7 there anything else that struckwas m e
8 as being a potential t oconcern a s
9 a bindingwhether not it waso r

10 instrument would haveI taken o fnotet

11 that.
12 And then what would you do?Q .
13 That informat ion then wouldA .
14 with FirstEnergy.been discussedhave
15 Would you then get backQ . t o
16 the claimant?
17 depends.A , I t
18 What did it dependQ . on?
19 W h e t h e not 1 was askedA .
20 by FirstEnergy get b a c k with thet o
21 additionalo b t aclaimant i n order t o 1 n
22 gaindocumentation t o furthero r a
23 understanding of what that particular
24 provision was.
25 And who would you discussQ .
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1 this with at FirstEnergy?
2 For the most part itA . was
3 David Blank. There at otherwere
4 t i m e s , it was discussed with individuals
5 within his group and there a twere
6 least at leastthere was one
7 instance, maybe wheretwo, art costcore
8 in the well.was room a s
9 second page o fQ . On the

10 Exhibit 1 engagement letter downto your
11 this readstowards the bottom, t o m e a s

12 review youthe of the werescope
13 thati ssupposed to perform. correct,
14 11 review.I wherehow many contracts you
15 within thecontractsi t starts customer
16 reviewed?have beenfol lowing scopes

17 was the thatThatA . scope w e

18 work,utilized performing our yes.1 n

19 explain that t oQ . Can you
20 say thelittle bit? When you scope /
21 meaning?just what exactly are you
22 asked to reviewA , W e were
23 thesethat metcontractscustomer
24 criteria.

25 recall doingAnd do youQ . a

CEFARATTI FAX 216.687.09739 800.694.4787
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1 review of Industrial Energy Users?
2 A . I do.
3 Q . tellCan you me your
4 understanding of who Industrial Energy
5 i s ,Users understanding?your
6 A . My understanding is that
7 Industrial Energy Users i s a member
8 organization that's acting a s a n
g aggregator on behalf of its members o r

10 its customers .
11 you making a distinctionQ . Are

12 between members and there?customers
13 A . I would equate a member
14 customer as it relates to my procedures.
15 Q . And do recall whichyou
16 category I EU fell within in o fterms
17 the scope of review?your
18 * mA . I understandnot Isure
19 what mean by which category.you
20 Did theyQ . fit within customer
21 withcontracts capacity claims equal or
22 greater to 1,000 kilowatts thats o you
23 reviewed all their contracts?
24 A . i thout lookingW a t my notes

25 forI can certain, but

CEFARATTI FAX 216.687.09739 800.694.4787
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1 Industrial Energy Users would have had
2 customers that fell within all of these
3 categories. They would have had some
4 that fell within thecustomer contracts

5 first b u 1 let point, they would have had
6 thefell withinthat second andsome
1 fell withinsome that the third. That
8 the for suppl iers .mostwas case
9 And when you would outQ . g o

10 and review their then how wouldclaims

11 make the determinat o f howionyou many

12 review?t ocontracts

13 The determinationA . was
made based14 actually these scopes ,o n

information given15 WhatQ . was
claims16 how did you know whatt o you o r

17 reviewingb e when you wentwouldyou

18 a supplier?out t o

19 say that IA . was

claim.actually reviewing a particular20
21 say that I s reviewing thewouldI w a

22 information that underlying thewas

23 claim. i n instancesbecause many a

24 claim had many i nparticular customers

25 actually looking at thewas

CEFARATTI FAX 216.687.0973® 800.694.4787 GROUP
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1 would havecustomer contracts that
2 supported the claim made on behalf o f
3 those customers .

4 to better understandQ . S o when
5 say IEU had customers who fellyou
6 within all the categories, did lEU have
7 multiple contracts with each customer o r

8 each member?

9 my knowledge. I EUA . Not to
10 had one contract with each cus tome r o r
11 member.each
12 how many membersDo you knowQ .
13 I E U has?
14 I don I t know how manyA .
15 members i n total .
16 you know i f all membersQ . Do
17 had with lEU for MSG?contracts
18 I don’t knowA . that
19 information, either .
20 hearingwhat think I ’ mQ . S o I
21 thati f I ’ mcorrect wrong/say.you m e
22 I EU fell intow h i the1 e forcustomers
23 all these categories. each customer

24 really only had one contract with lEU,

25 reality you reviewed all thes o 1 n

CEFARATTI FAX 216.687.09739 800.694.4787
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1 customer for each customer?contracts
2 all of theI did reviewA .
3 customer contracts that I EU presented to
4 my visitI mademe that day that t o
5 them. c o u p 1 eIn addition.
6 contracts thao f tother customer were

7 time. but Ilaterprovided to a t am e
8 all of theirdon know if those were
9 enough toIt wascontracts.customer

10 I needed to do insuffice the work that

11 butwith these thereconnection scopes,

12 there thatcould be contracts outother
13 I didn’t look a t .

know how14 If you didn’tQ . many
how would you15 out therecontracts were

compliance with16 i nknow that wereyou
17 the scope?
18 my visit toPrior t oA . any

19 FirstEnergy provided me with asupplier,
20 valid claimslisting which was
21 describedlisting and is defined a to r

22 of Exhibit 1 ,least at the top page
23 one.

24 listing containedThat

25 individualof thatclaimsnumerous

CEFARATTI FAX 21fi.687.09739 800.694.4787 GROUP
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1 supplier and showed the detailed
2 accounts that underneath any givenwere
3 claim. S o each claim could have, i ta s
4 says in the protocol, up to 10,000
5 underneatha c c o u n t-s i t . The report
6 FirstEnergy gave was thent o sortedm e
7 a descendingi n order by capacity
8 claimed and that’s how my selections
9 would have been made then i n accordance

10 with these scopes .
11 So I had report thata
12 showed me in descending order each
13 account number that claimed by thewas
14 capacity that they claiming forwere
15 particularthat number.account Any
16 account numbers that would have fell
17 within the capacity claim being equalo f
18 greater than 1 ,000 k i Iowat ts,t o Io r
19 would have asked lookt o a t every
20 single contract related thatt o
21 particular account numbe r .
22 beenThose a 1 1 could have
23 probably wouldfor customer where Ione
24 have only reviewed contract or itone
25 could have been for customersnumerous

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 where I would have to have looked a t
2 each of those numbersaccounts whichone
3 would of thoseequate each onet o
4 customers.
5 would have beenthenThere
6 to lookselection at 3 3a systematic
1 equalof the t opercent customers o r
8 200 but less 1,000thanthangreater
9 selection forand a systematic ten

10 that hadpercent of the customers

11 than 200.capacity claims less

12 say systematicWhenQ . you

13 selection do you mean?whatt

14 third account number.A . Every
i t just15 numberevery tenth account was/

would16 and werecordbased on the count

17 let select thisthree.two.out one «
18 select thissix,fivefour, oneone. z

19 a 33 percentorder to geti n o r every

20 orderi n to get atenth customer ten

21 percent.

22 littleI ' mI thinkQ . a

23 11 clarify.maybe youconfused C .'is o
24 having diffi cultyMaybe I’m
25 the distinction betweenunderstanding
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1 and the claim becausecontractscustomer

2 when you one.say you
3 three. four. five. six. w e r e n ’ ttwo.
4 claims?those
5 those accountA . No , were
6 thosenumbers, customer accountwere
7 numbers, of which could havesome
8 resided within the claim or somesame
9 could have been spreadof which cross

10 claims .numerous
11 Fi rstEnergyIn the report

12 claimsprovided all theto me. were

13 it was sortedand thenmixed together
14 a descending by capaci tyordero n
15 it actually containedclaimed. and s o
16 numbers o f every singlethe account
17 claimedaccount that beenwould have
18 claimswithin a 1 1 that had been

19 that thesubmitted o f the datea s
20 report had been a day twoo r o rrun
21 before tha t .
22 saying accountWhen IQ . you r e

23 meaning the accountnumber, are you
24 of the customer?number end user
25 A . Correct.

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 Q . equatingSo you’re account
2 numbers with whencontractscustomer
3 re figuring i s thatout youryou scope,
4 correct?
5 That w o.u Id beA . correct.
6 that's i t .f a i r way of stata 1 n g
7 said earlier thatQ . You you
8 had limited i n theinvolvement capacity
9 claimed involvement?and what was yourt

10 I think that back when you werewas
11 discuss the protocol.1 n g
12 Originally my understandingA ,
13 i s that at Arthur Andersen werew e
14 capacity claimedasked t o look at the
15 i nb e h a 1 accountf o f customero n a
16 order certain that the suppliert o make
17 capacity.had a that I nforcontract
18 o o k i n gother words, they 1 a tare
19 requirementsi n g d ff u 1 1 loadthecover
20 that particu 1 a r customer .
21 After performing reviewm y
22 T determined ’for locations,twoone o r
23 and thethat of themost contracts way
24 they written don’t designate athat were

25 i f i e d < t give youcapacity. They donspec
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1 a number. really would say if itI t
2 a full requirements contractwas o r a n
3 interruptible contract somethingo r
4 along those lines, but did not give a
5 specific to the actualn umb e r related
6 kilowatt capacity being claimed, and a s
7 ablea result. wasn't test thatI t o
8 information that FirstEnergy had
9 provided to me in the reports that I

10 at in order lookwas looking a tt o
11 discussed thatand Icustomer contracts.

12 with FirstEnergy and was
13 didn't actually test that n u m b e rneed to
14 because FirstEnergy had the ability to
15 that that number reasonableensure was
16 with within itsits systems.
17 therefore you longerSoQ . n o
18 capacitytested whether the i n the

19 committed capacity sale agreement was
20 consistent with the claim?

21 ThatA . correct .

22 limitedAnd what wasQ . your

23 loadinvolvement with capacity factor o r

24 following?

25 To theA .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 indicated that a suppliercontract was
2 load followingclaimgoing t o
3 i sfactor bas for thatcapacity
4 then I would takeparticular customer.
5 and make that that’sof thatnote sure
6 the they truly claimed, but in mostway
7 instances there wasn't an indication.

8
9 Deposition(Thereupon,

10 Exhibi t-Dinie2 was

11 marked for purposes

12 identification.)o f

13
14 D i n i e 2 .think we I a tQ . I r e
15 handingwill help. I ’ mI ’ m thishoping

redacted16 h aDinie Exhibit 2 and I V eyou
17 and thetheon here cus tome r name

18 wanted to a betterbut getsupplier, I
19 of what thi document isunderstanding s

of this type20 o fmadeand how you use

21 thatdocument review procedurein the
t22 involved with.you were

23 document to beThisA . appears

24 generated bythatr e.p o r t wasa n error
25 would have doneFirstEnergy and I very
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1 little with this particular document
2 with the exception of to deliver i t o n
3 b e h a 1 f of FirstEnergy to the suppliers
4 visitedthat I and explain them thet o
5 o ftypes and handed to themerrors
6 their action steps that FirstEnergy had

1

7 prepared for then to tel 1 then how they
8 needed to correct those errors .
9 Q . As we ( going across ther e

10 do you knowtop , what the different
11 headings this report?mean o n
12 A . I may ideahave of whata n
13 of them mean. but I may not knowsome
14 what all of then mean .
15 Claim,Q . do you know what that
16 means?
17 A . That 1 claimthe a c t u a
18 number that that particular account was
19 submitted i n .
20 i tQ . S o number created bya
21 FirstEnergy c 1 a i n , i si m s thata s came
22 correct?
23 A . I don it wasknow how
24 created by FirstEnergy, it'sbut yes, a

25 number created by FirstEnergy.
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1 WhenQ . you get to original
2 wouldwhat b eaccount number, your
3 understanding o f that?
4 My understanding of that i sA .
5 the account number that actuallywas
6 claim for thatsubmitted in the
7 particular customer .
8 And what would convertedQ .
9 account number be?

10 My understanding of thatA .
11 created byagain this
12 the questionsFirstEnergy, probablyare

13 FirstEnergy,better directed butt o m y
14 understanding of that would be because
15 throughFirstEnergy had went a
16 changeover in their customer account
17 the originaltakethey had t onumbers.
18 and then convert them tonumbersaccount
19 the number to theaccountcustomernew
20 submittedsupplier theextent that the
21 old account number becausecustomer
22 now mostly ttheir systems were
23 n u mb e roff o f t h e customer accountnew

24 would be the convertedso that newo r
25 account number for thatcustomer

FAX 216.687.0973O 800.694.4787
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1 particular service location.
2 Q . And the contract start date.
3 do you know what that related to?
4 That wasA . I believe the first
5 date for which MSG being claimedwas
6 for that particular the startcustomer,
7 date of the MSG claim for that
8 customer.
9 or howQ . Do you have any idea

10 did you explain the column becauseerror
11 you indicated you explained what their
12 problems were?
13 There of standardA . setwas a
14 definitions that attached to thewere
15 letter that this would have been
16 the by myself onsupplied to supplier
17 behalf F io f rstEnergy and those errors
18 actually explained in that standardwere
19 definitions page .
20 And do recall i fQ . youyou
21 ended sheetup having givet o a n error
22 I E U ?t o
23 I don'tWithoutA . my notes
24 it was highlyrecall spec i f i cal 1 buty /
25 unusual for any supplier to havenot
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1 reactionany my gut would beerrors. s o
2 is they probably did receive one.
3 Q . And you said that there were
4 standard definitions of the i serrors,
5 that correct?
6 A . There standardwere
7 definitions that FirstEnergy had
8 provided letterswith these that t owere
9 be delivered to the suppliers. yes.

10 Q . And did you always provide
11 just those standard definitions with the
12 reports?error
13 my initial round o fA . I n
14 reviews. believe that i t thoseI was
15 standard definitions that would have
16 suppliers and Ibeen presented thet o
17 believe identical forthat they were
18 each although I didn't sit andsupplier,
19 of them.each and everycompare one
20 suppliers had wentOnce
21 through reviewsround o f andone
22 additional continued to be madeclaims
23 that reviewed, i nneeded to be some
24 instances the definitions notwereerror
25 provided because the suppliers had

CEFARATTI FAX 216.687.0973V 800.694.4787
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1 already seen them before. The errors
2 showing up the FirstEnergywere now o n
3 web site where they had realtime
4 interaction and didn't need one big
5 cleanup process at the if youend ,
6 will. And so in all theyinstances may

I

7 not have been provided each and every
8 time had a supplierI contact with
9 regarding review.a

10 you didnQ . But anysee
11 variance in the definitions that were
12 provided?
13 A . I didn specifically pay
14 attention to whether not there wereo r
15 variances.any
16 Okay. step back aQ . Let’s
17 moment because referenced inyou have
18 the first phase think thatI don
19 said, somethingwhat called ityou you
20 firstelse, review processthe
21 The original round .A .
22 Those words .Q . Canwere your
23 you j walk me through whatu s t your
24 periodduring this reviewwasprocess
25 and when it started and what the rounds
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1 were?
2 recall specificA .
3 dates i tto when started. Ouras
4 invo1Vem ent thisi n startedengagement

5 October, Thereback i n late few
6 of administrativeweeks contacts between
7 myself and FirstEnergy in order to get

8 in place and tothe engagement letter
9 procedures thati d e n t i fy the FirstEnergy

10 wanted us perform . Theret o somewere

11 withadministrative o fcontacts numerous
12 included in thatthatthe suppliers were

13 round of reviews, andoriginal
14 for eachFirstEnergy then reportsran

15 included insuppliers thatof theone
16 and thoseoriginal round of r e V 1 e w s

17 o fthe typewould be reportsreports
18 top of Exhibit 1outlined at the o n

D i n i e Ex h i b i t 1,19 very first pagethe
valid20 talks about therethat was a

21 r listing andlisting, there e r r owas a n
22 a duplicate i n g ,list Ithere was
23 believe .

24 And those listings andQ . error

25 listing and duplicate listingsvalid
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1 provided to you, i s that whatwere

2 you’re indicating?
3 TheA . error listings and the
4 valid listing and I believe the
5 duplicate listing provided to me towere
6 deliver thet o suppliers. The duplicate

I

7 and the error listing and the valid
6 listing was the listing that I utilized
9 then perform my procedures.t o

10 And onceQ . received thoseyou
11 FirstEnergy what did you do?reports.
12 A . Over half ortwoa
13 three week period, I don't recall
14 specifically what the time frame was.
15 but it was sometime mid to late
16 November, visited withI all of the
17 suppliers included in that original
18 round.
19 delivered to themI o n
20 behalf of FirstEnergy the reportserror
21 duplicateand the and explainedreports
22 to them the package that contained those
23 and then I utilized the validreports
24 listing to perform my procedures i n
25 accordance with the talkedscope w e

CEFARATTI FAX 216.687.09739 800.694.4787
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1 about here minute and reviewt oagoa
2 the i n conjunct!agreements with those0 n

3 procedures.
it determined4 Q . whatHow was

5 suppliers going to be in the firstwere
6 round?
7 thatI didn't makeA .
8 That determinationdetermination. was

9 and I believe thatby FirstEnergymade
10 that had submittedsuppliers claimsall
11 certain date when this processo fa s a

12 included in that originalstarted were
13 can't say that forround, but I

14 certain .
15 back engagementNow , a tQ . your
16 on theletter again for moment,a

17 letter itof thesecond page engagement

18 working What o freferences typepapers .

19 created resultworking papers were

20 o f engagement?your
21 suppliereach t ha tFor IA ,
22 information’kept a f o Ider o fvisited. I
23 wouldthat supplier. Thatrelated to
24 from visit. i tinclude notesm y m y

25 would include of the informationsome
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1 that FirstEnergy provided to i n mostm e ,

2 a copy of the reportcases error
3 copy of the duplicate report that was
4 delivered to the supplier. a copy of
5 valid listingthe I worked off o fthat
6 show thet o contracts that selectedwere
7 or the account numbers that were
8 lected for informationreview, contacts e
9 la ted to that supplier. businessr e

10 r d s , just about anything that relatedc a

11 to my review of that particular suppl ier
12 would be included in those folders .
13 was thenThat information
14 all utilized to a summary ofprepare m y
15 review for the individual suppliers and
16 that information thasummary was the t
17 then shared FirstEnergywith t owas
18 discuss my review of the suppliers. a t
19 least for the original round.
20 workingThe papers
21 themse Ives when this project is complete
22 will probably all of thatnot contain
23 information. but being that this has

24 ongoing since November,been projecta n

25 togetherthey haven't actually been put
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1 i n a filing format.
2 you said that leastQ . When a t
3 originalfor the round. meaningwere you
4 that you only prepared a forsummary
5 originalthe round? quiteI w a s n
6 referringsure what to there.you were
7 many instances that 1I n s theA .

8 originalthe round,because aftercase.

9 things pieceraealed becausei n i tcame s o
10 wasn't that six eight hourI did one o r

11 individual supplier andreview a t a n
12 s umma rize that.then was able I tt o

13 took 15 minutesmight have been
14 day and looked45 minutes a to r one
15 and two days laterthis piece I
16 piece that supportedreceived another
17 looked at it,account and Ianother s o

18 reported toof thingsthose types were
19 realtime basis.FirstEnergy more o n a

20 verbalAnd thatQ . was a
21 report?
22 actually puttingA . Yes, versus

23 them in written format .a

24 How would you note that youQ .
25 verbal report?had made that
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1 I don't know thatA . I would
2 have noted anywhere that I had actually
3 made that verbal other than forreport
4 the most part they done in pieces,were
5 that there certain dates or timeswere
6 that sat down and I went throughw e
7 everything that 1 had been through t o
8 date matter what supplier that i tn o
9 related to.

10 When youQ . at certainsay
11 times sat down, who i we?w e
12 A . For the part itmost was
13 m y s e 1 f and David Blank. a lesserTo
14 extent, some individuals within his
15 department, I would sit with them
16 some times and summarize the information
17 and they would then i t to Dave.r e p o r t
18 of those piecesSome would be documented
19 by individuals at FirstEnergy.
20 Sometimes they had put together
21 of the discussions that we hadsummaries
22 had and forth.s o
23 have theif you d i d nQ . S o
24 discussion with Dave Blank, then you may
25 it with someonehave who wouldelse
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1 make meeting or summarizeof yournotes
2 the that what youmeeting. i s justwere
3 saying in of document?terms
4 think the individuals thatA . I

5 recalltalked with, i f I correctlI y.

6 had documented some information a s w e
7 thatdiscussing they could thenwere s o
8 information Blank.relay that Davet o

9 remember who thoseQ . Do you
10 been?Id havepeople wou

only individual11 The 1A . can

12 David Headings.for i srecall sure
13 may haveMark VaccarotimeFrom time t o
14 therebuti nbeen the was never aroom,

15 I reported directly to Markpoint that
David16 David Headingswithout either o r

17 recall.Blank being present that I can

impression I i s18 the gotQ * Now,
had specific dates that19 that youyou

Blank and you20 with Dave wentsat down
21 had donethat youail the reviewsover

22 that point?up to
23 I wouIdnA .
24 convenientdates . I would say
25 might have been,thattime. whenever w e
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1 andsat down through everythingwent

2 I h a d n Ithat butt previously reported
3 I had completed mythat review o n up
4 leastu n t i 1 that particular point a to r

5 him an update wheret o weregave a s w e

6 conjunction with my review.i na t

7 Did you provide him th aw iQ .
8 written summary?
9 For the original reviews, IA .

10 whichproduced to him a written summary.

11 o freturned to at the endhe then m e

12 i n order ithat review tt o a nuse a s
13 discussion.outline for that
14 pointSubsequent thatt o
15 specificallyI don’t recallin time
16 providing to him written summaries,

17 from timealthough there could have been
18 andtime things that I pointed t ot o
19 read.had him
20 would bring documentsQ . S o you
21 would takemay look butthat he a t , you

22 back with you, that correct?i sthose
because these23 That correct,A .
and the24 reviewsall in processwere

would25 intention that the documentswas
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1 continue to be added to.
2 intentionthere a tQ . Was a n
3 the end there would be
4 that would summarize eachsummary
5 supplier?
6 working papers,A , For yes,our
7 there summary thatwill be w r i t tena
6 will summarize each supplier.
9 that be provided toAnd willQ .

10 FirstEnergy?

11 s optionThat's FirstEnergy IA .
12 tabli shed init’s the engagementa 5 e s

13 letter.

14 I believe you'rewhatS oQ .
15 thefirst page,i s thereferring t o o n
16 paragraph under Andersenfirst
17 limitations. theandresponsibilities
18 i t t e nlast if you e q u e s t asentence. w rr

19 w r i report youthati s the t t e nreport.
20 couldthat theyreferring t owere
21 the end?request a t
22 That (A .
23 willAnd without thatQ . you

24 writing with them?leave nothing in
25 request specifictheyUnlessA .
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1 pieces in writing.

2 Q . Have you provided any
3 written to FirstEnergy withreport
4 I EU ?respect to
5 I E U written report wouldA .
6 have been shared with FirstEnergy at the
7 time that o fwe discussed the results
8 my initial round of review of all fo
9 the suppliers, but that would have been

10 the reports that Davidgiven t owere
11 Blank to outline for ouruse

12 discussion that he returned tothen m e

13 discussion.at the end of that
14 Do you know with respect t o
15 lEU if you had conversations with others
16 at Firs tEnergy who documented those
17 discussions?
18 f i c a 1 1 yI don spedA , r e c a 1 1
19 i f lEU would have been included i n any
20 o f those conversations Inot. mayo r
21 to betterb e able determine i f I
22 looking all I dono f buta t my n o t e s z
23 recall specifical ly if they were.

24 There's a possibility they could have

25 been.
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1 indicated that thisQ . Now, you
2 engagement letter i s sort of
3 letter of Arthur Andersen's that you
4 then the particular client.adjust for
5 is that correct?
6 A . That correct.
7 is the whatAnd whatQ .
8 would you to be theconsider normal
9 call these tellprocedure ayou

10 again the phrase.m e
11 agreed upon procedureA . A n

12 t .engageraen
13 going write that' m t oQ ■ I
14 down. agreed upon procedureI n a n
15 strike that. Basedengagement o n
16 indicated tothat youthe descript ion m e
17 at the beginning of your
18 with Arthur Anderesponsibilities Ir s e n !

19 regularly involved i nassume you are
20 i sprocedureagreed engagementsupon r

21 that correct?
22 twouldI don't know how youA .
23 define I've performedregularly.

24 1 agreed upon procedures i n m ysevere
25 butin various circumstances.career
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1 it’s not agreed upon procedures
2 usually recuringnot normalare
3 procedures.
4 Q . And how many would you say
5 involved in?you've been
6 I would say somewhere in theA .
7 to 12ten range .
8 Is it your experience withQ -
9 other agreed upon procedurethose

10 engagements that written reports were
11 provided?not
12 writtenA . I n some cases
13 othersprovided and i nreports notwere
14 they were.
15 When it’sM S . FLEMING:
16 convenient for I would suggestyou ,

17 a five minute break.maybe
18 MS . KAHN Now
19 had.)(Recess
20 BY MS. KAHN :
21 again going0 . Ms . D i n i e , once
22 determiningyour limited role i nback to
23 and load following. whatcapacity factor

You may have answered that.24 that?was
25 I just don't remember what your answer
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1 rolewhat yourt owas w aa s s .
2 1 did answer i t . AreA . you
3 referring t o
4 indicated in theYouQ .
5 5 , that you hadprotocol, section some

6 limited in your proceduresinvolvement
7 load following and capacityon the
8 Could you tell me whatfactor issue.

9 that involvement was?

10 A . Yes.
11 a p o 1 o g iAnd IQ . z e ,

12 that any ofTo the extentA .
13 looking a tthe agreements was

a supplier14 reference thatspecificmade
15 b e h a 1 f of aclaim customert o o no nwas

cap a c i t y16 following basisload o r aa
17 I would take of thatnotebasis,factor

with18 informationand exchange that
19 sure that the claimmadeFirstEnergy o r
20 particular basis. butmade on thatwas
21 w a s n * tpart therefor the most a

22 majority of the’thedistinguishment 1 n

23 looked a t .contracts
24 really justSo itQ . was

25 contract betweenwhether thefocusing o n
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1 the supplier and the end user referenced
2 load following capacity factor and ifo r
3 it did, you would is thatthat ,note
4 correct 7

5 ThatA . correct .
6 And do if anyQ . you recall o f
7 the IEU indicated capacitycontracts
8 factor load following?o r
9 I don recall .A .

10 When you preparing toQ . were

11 do these reviews, what didgo out and
12 you look Did you look at theat?
13 stipulation?
14 A . N o .
15 Did you look theQ . a t
16 supplemental materials thet o
17 stipulation?
18 I don't know what thoseA .
19 wouldmaterials b e , probably not.but
20 That 's probably a DidQ . n o .
21 thelook Ohio Revised Codea tyou
22 N o .A .
23 withQ . t orespect
24 electrical Did you lookderegulation?

25 Commission'sat the Public Utilities
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1 rules?

2 A . No .
3 Did you lookQ . a t any
4 information provided by F i rstEnergy
5 explaining the protocol?
6 recall specificallyI don'tA .
7 explained thei f the informationany of
8 I did look at theprotocol , but
9 lookedprotocol itself and also a t

10 several presentations that my
11 prepared byunderstanding was

12 and shared with theFirstEnergy
13 meetings thatsuppliers variousa t
14 suppliersFirstEnergy had with the

15 July of 2000dating back possiblyt o o r
16 s o .
17 presentations thatAnd thoseQ •
18 get backdid you thenreviewed, t oyou

19 Firs tEnergy with questions 9

20 I hadbelieveIA .
21 on them.t i o n sq u e s
22 remembe r what thoseDo youQ .
23 related to?t i o n sq u e s
24 recall specifically.I don'tA .
25 involvementyou haveDidQ . any
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1 i n let go back. Strike that.m e
2 *11 pul I 'out yourIf you
3 protocol again, that would beonce
4 Exhibit A.. If you would turn t o
5 section 6, approve 1 process, willand I
6 limit this to 6 . a for the moment .
7 Would you please tell specificwhatm e
8 sections of 6.a your procedure was
9 involved with?

10 THE WITNESS: May I have
11 the question reread, please .
12 read.(Record )
13 I would have hadA . some
14 involvement underwith the itemsecond
15 6.a with two little identifyingi ns
16 whether whethernot not noto r o r
17 the and thecustomer customeraccounts
18 matched. thebut whether notnames o r
19 name that submitted i ncustomer was
20 accordance with the claim matched the
21 customer that of theoutcame
22 FirstEnergy informationcustomer system.
23
24 And I would have had some

25 involvement with little little V,I
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1 which i s fourththe step under there i n
2 reading the that the suppliercontract
3 had with the retail and lookingcustomer
4 at the duration make sure thet o
5 duration in that contract matched the
6 duration claimthat the made for.was
7 all?Is thatQ .
8 i t .A . That • s
9 you hadThereforeQ . n o

10 registrationinvolvement with respect t o

11 u t i with the utility.of the lity, o r
12 sorry.m
13 That ’ s correct .A .

that the14 verificationQ . 0 r
15 suppl ier was

16 That IA .

17 electricC e r t i f i e d retailQ .
saying wittiAnd you 118 supplier, r esorry.

19 small Roman numeral 4,6 . a ,t orespect
would have been20 only thing that youthe

21 duration I h eo flooking at was the

22 saying you reviewcontract you rareo r
23 alsoactually broader, y 'J uwasprocess

24 committedmaking there was asurewere
25 capacity sale?
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1 A . My review process was
2 broader than that in accordance with the
3 agreed upon procedures. readingI was
4 those to identify whethercontracts o r
5 not there were in thereany provision
6 that would t ocause concern a sm e
7 whether there a legal bindingwas
8 Document.
9 small Roman numeral 4Q . I n 6 . a

10 i sthere also parenthetical that saysa
11 alternative form of verification.o r a n
12 explain understandingwhatCan you your
13 of that was?
14 A . I don I t have a n
15 u n d e r s t my opinionending o f that. I n
16 , there wasn't alternativeof antypeany
17 form of verification that came upever
18 that I needed to look a t .
19 sectionOkay.Q . L e t ' s t omove
20 6 . b of the againand onceprotocol f

21 please whichwould you 1 metel
22 6.b your proceduresprovisions o f were

23 involved with and how?
24 would haveproceduresA . My

25 contained limited involvement in number
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1 3 under 6 . b , in looking at theagain
2 submitted by thename thatcustomer was
3 supplier within claim and comparing i ta
4 name thatto the out ofcustomer came
5 the FirstEnergy informationcustomer
6 spoke with theand I would havesystem,
7 regarding thosesuppliers makethen t o
8 sure that they knew theywho were

9 on behalf butactually claiming o f ,

10 involvementotherhad anywould not have
11 number.that particularunder
12 I would have looked a t
13 duration under little Bthe contract
14 underlittle 1 6 . b .which is II I ,

15 r m i n e d i fhave dete therewould not was
16 though, I wouldbutactual contract,a n

17 t attentionhave brought FirstEnergyt o s

18 any provisions causedif there thatwere
19 m e concern.
20 know who wouldOkay. Do youQ .
21 determinationhave whethermade o r

22 contract?not there
23 tEnergy would have madeFirsA .
24 that determinat ion.

25 specificallyknow whoQ . Do you
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1 at FirstEnergy?

2 A . I believe David Blank would
3 have made that determination initially,
4 but I don ’ t know who all he would have
5 consulted with. I do know instanceone
6 he definitely consulted with somebody
7 else FirstEnergy.a t
8 Q . Do you know who that other
9 was?person

10 A . In this particular instance
11 that I ’ m o f it was ila Vespoli.L eaware
12 that hadAnd do i fQ . you know
13 do witht o I EU ?
14 It didA . not have do witht o
15 I EU .
16 w h e t h eQ . know notr o r
17 Blank needed to a determinationM r . make
18 whether contract existednoto n o r a
19 with respect t o I EU ’ s claims?
20 A , There items that hadIwere
21 discussed with Mr. Blank that resulted
22 from my review in connection with IEU
23 that I had brought to his attention,
24 and what kind of determinations he
25 actually made from that point, I don't
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1 know.
2 And what the items thatQ . were

3 you discussed wi Blankth Mr. with
4 I EU?respect to
5 recall themI don ’ tA .
6 havespecifical ly. would need toI m y
1 i n front o fnotes m e .
8 theOkay. Going back t oQ ■

9 i tmoment whereprotocol for says 1 na
10 small Romannumeral 1 , e .small Roman b ,
11 indicates8 of 10,numeral 7, i tpage
12 o fif FE determines that the timea t
13 supplier dideligible notapplication a n
14 assume that youhave a contract. I were

15 well/ i sinvolved with that aspect a s
16 that correct?
17 assuming myWhatA , youare

18 would be?involvement
Determining whether19 notQ . o r

not there20 whetherthere not o rawas
21 but whether notcontract/ o rwas a
22 of thethere contracta concernwas
23 of application.timeexisting at the
24 would have beenYes, IA .
25 discussing with FirstEnergyinvolved in
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1 if there whethert 0concern a s o r
2 contract existed .
3 what doesAndQ . the time ofa t
4 application you?mean to
5 A . My understanding o n
6 information thatthe FirstEnergy gave m e
7 in giving me directions is that at the
8 applicationtime would haveo f a tmeant
g the time that the particular claim was

10 submitted for that or thatcustomer
11 customer account .
12 And do youQ . recall whether
13 there raised with respectwere concerns
14 having aI EU not at thet o contract
15 time of application?
16 A . I don't V e 1 y
17 havingw i t h o u t o fin frontm y m e .
18 Okay . handQ . want toI you
19 Dinie Exhibit 3 .
20
21 (Thereupon, Deposition
22 Exhibit-Dinie3 was

23 marked for purposes
24 of identification.)

25
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1 it'sQ . know very redacted.I
2 but does this i form thatas
3 1 o o k s f a m i liar t o you?

4 It does.
5 And how did make o fQ . you use
6 this form?
7 of this form onlyA . My use was
8 suppliersto give o f whatideam e a n
9 reviewed and whatneeded to be next

10 suppliers needed to beclaims of those
11 This is a documentreviewed next.
12 by FirstEnergy that Ithat s preparedI

13 had limitedonly t o .access
14 not the documentThis i sQ .
15 referring whent othat youyou were
16 claimssaid you would get all the and

17 would count down?w h athat I t yous
18 i tA . N o ,
19 And when you said youOkay.Q .
20 determine whatwould this t ouse
21 needed to review, howsuppliers you
22 that determinationwould you make from '
23 this document?
24 should preface that byAnd IA .

25 saying that this after the originalwas
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1 round of my reviews. originalThe
2 o fround my reviews were done
3 first first served basis. Thecome
4 suppliers all contacted bywere
5 FirstEnergy and told that FirstEnergy
6 was implementing its right t o move
7 forward with this t h a t theyprocess,
6 needed to get in touch with andm e
9 schedule a date with withinm e a

10 specified period of time and those
11 suppliers were then scheduled by
12 contacting a first firstm e o n come
13 served basis.
14 that initialAfter
15 scheduling was done and the particular
16 claims looked withi n connectiontwere a
17 that original used thisround. I then
18 give me an idea o f whot o up nextwas
19 i n the so-called queue referredi ta s
20 determine who needt o t o going t owas
21 looked i nb e conjunctiont o a t next
22 with FirstEnergy.
23 i n of theQ . other words,So
24 left after you did theMSG that was
25 who may be potentially infirst round.
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1 line receive that MSG , is thatt o
2 correct 9

3 A . That is correct.
4 used thisAnd so youQ • t o
5 going down in thatdecide order who t o
6 reviews?do the reviewnext o r
7 The decisionA . w a s n ' tYes.

8 used thisall mine / but we a s a

9 discussion point need to dot o say we

10 supplier and this supplierthis next
11 next.
12 say the discussion.When youQ •
13 those discussions with?who did you have
14 myself andA . Between
15 primarily David Blank.FirstEnergy,
16 column that'theAnd underQ . s

17 do youcodelisted as recallstatus /

18 what would be column?i n that

A .19 seeing whatWithout I s
20 don't 1 1actually i n column, Ithat r e c a
21 what that for.stands

22 done with thatIQ . W e r e one.
23
24 ion(Thereupon, Deposit
25 Exh ib i t-Dini e4 was
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1 narked for purposes

2 of identification.)

3

4 1*11 hand you what's markedQ .
5 Dini e Exhibit 4. recallDo youa s
6 seeing this letter?
7 I do recall seeing thisA ,
8 letter.
9 And can you explain what youQ .

10 believe o f this letterthe purpose was?
11 thatMy understandingA . 1 s
12 this letter sent out thet owas
13 in my originalsuppliers that roundwere
14 reviews i n make themo f order t o aware
15 of the process that FirstEnergy was
16 implementing.
17 And in the second paragraphQ .
18 at the end of the paragraph i t
19 references review of the retaila
20 that MSG claim.contracts support your
21 committed capacityassume-that's theI
22 view?sale in yourcontract
23 would beThatA . Icorrect,
24 believe .
25 And once again would beQ . i t

CEFARATTI FAX 216.C87.09739 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East. Bank One Center, 24th Floor, Cleveland, Ohio 44114.2650 
www.cefgrDup.com



72
1 1that those r e t a iunderstandingyour

2 executed betweenwould becontracts a

3 s thatand seller of MSG, ibuyer a
4 correct?
5 i sMy understanding thatA .

6 would be executedthose contracts
7 claimed the MSGbetween the entity that
8 end user.and its customer o r
9 had to designateAnd if youQ >

how would you10 and seller,buyerthem a s
11 entities?twodo that thoset

12 thathad to makeI’veA , never

13 end user would beignation. but thedes
14 and then you’vebuyer gotthe a

15 i m a n t .c 1 a
16 Who in your mind would beQ .
17 seller?the

may not be the18 A . May o r

19 had to make thatseller. I've never

20 determinat ion.
hesitating with21 Q . Why are you

22 may not?the may or
23 certain claimantsThereA . are

24 established athat have customer

25 of whetherI * mrelationship that unaware
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1 actually the.not they* re quote,o r
2 seller calling i t .you’re I guess Ia s

3 would need for you to define for m e
4 what you mean by seller.
5 Could you readKAHN :M S .
6 that answer back.
7 read. )(Record
8 Q . Let just ask you. whenm e
9 say claimants have establishedyou a

10 relationship, what type o fcustomer
11 relationships i ndid youcustomer see

12 review?your
13 got aggregationA . You’ve
14 relationships, you • vecustomer got
15 relationships .direct contract customer
16 Those are the 1 y two I recall .cano n
17 Q . What do you mean by direct
18 relationship?contract
19 A . I s a positiveThat there
20 confirmation beforereferred i tt oIa s
21 there's actual writtenwhere a n
22 f theagreement between the claimant o
23 MSG and the customer.
24 ring toreferQ . And when you’re
25 aggregation, againyou onceare
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1 municipalreferring the opt outt o
2 that we had discussedaggregation
3 earlier?

4 are otherand thereYes ,A .
5 entities that aggregating that haveare
6 claims that they wouldn’t necessarilyi n
7 with an optaggregationhave to have a n
8 my understanding inbasedforout o n

9 claim.to make thatorder
10 And you see thatQ . a s a

11 relationship than adifferent customer

12 direct contract?
13 That's probably a fairA ,
14 statement.
IS see theAnd where doQ . you

16 distinction?
17 m u n i c i p a 1instanceA . For az

18 behalfcould make claimaggregator o na

19 city load and thereitso f own

20 obviously wouldn I t be an opt out process
21 municipal aggregatorthatbecause was

22 entity that made theindividualthe
23 claim.

24 Uh-huh.Q .
25 And the decision would haveA .
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1 been based on budgetary o rreasons
2 whatever their but they’rereasons were,
3 not going to have through ato go
4 contracting stage with its own city
5 load.
6 What about nonmunicipaiQ .
7 aggregators?
8 NonmunicipalA . aggregators
9 would have had to have had something,

10 whether that be through opt outa n
11 which I’m of any,not awareprocess.
12 but it would have had to have had
13 something in an format withagreement
14 its say thatcustomers. not t o
15 i t couldn’t be through opt outa n
16 process .
17 Would theQ . aggregator
18 seller take title to the MSG, d o you
19 know?
20 A . know.don’t

21 indicated thatOkay.Q . You
22 there second round and I want t owas a
23 hand you Dinie 5 .
24

25 Deposition(Thereupon,
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1 Exhibit-DinieS was
2 marked for purposes
3 identification. )o f
4
5 again redactedQ . I haveOnce
6 information.this k eto t a out customer
7 Is this letter that you sent out t oa

8 claimants 7

9 letter thatThisA . went
10 claimant.out to yes.one
11 if youknow sentQ . Do you
12 formatthis outthese t oout same

13 Obviously theclaimant s ?numerous
14 would beat the bottomcustomers
15 first fourthedifferent, but
16 paragraphs 9

17 partthe mostA . For
18 first fourrecollect. theyes.can
19 very similarwould have beenparagraphs
20 it wentsituations where out.all1 n

21 claimants.did go toi tbut numerous
22 the first round'forQ . This was
23 recall?or the second round. d o you
24 first round .not theA . I t was
25 second roundIt would have the andbeen
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1 potentially even the third fourtho r

2 round to the I donextent necessary .

3 recall specifically which round o r
4 it definitely wasrounds, but not the
5 first.

6 Going to the thirdQ .
7 addressing theparagraph, when you are
8 that you’re going review.t ocontracts
9 specifica lly stated that d oyou’ V e you

10 redact the paragraphnot want them to

11 correct?headers. i s that
12 That I correct.A . s
13 And IQ . assume you mean

14 tell what youwell, why Idon t you m e

15 meant by that.
16 would beA paragraph headerA ,
17 similar if you go backa description t o

18 i t section 1 ,protocol andto the says
19 theso it would beof document.purpose
20 what's going b edescription o f t o
21 beneath that particularcontained
22 beneath that particularprovision o r

23 section.
24 the contracts thatAnd wereQ .

did25 second round,reviewed in thisyou
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1 they have headers i n all cases?
2 I don recall specifically.A .
3 What provisQ . ions were you
4 with thoselooking for headers?
5 Since I had through theA . been
6 round or the initialoriginal round of
7 my reviews and I had reviewed contracts
8 for the part in unredacted formmost a t
9 i n time connection withpoint i nsome

10 that initi a 1 really lookinground, I was

11 c o n s i s all thefor i ft e n c y t o see
12 similar the thatcontracts t 0 oneswere
13 had reviewed before if thereI wereo r
14 provisions that Iadditional may now

15 take i n connectionneed to a t
16 second round thirdwith the theo r

17 round or the fourth round.
18 And were those provisionsQ .
19 concerned about those thatthat wereyou

20 i n contingencies?might cont a
21 would have been concernedIA .

22 ions could impactp r o V iwith thats again

23 could bear upon the of whetherfacto r
24 not there a legal bindingwaso r

25 document.
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1 And what of provisionsQ . type
2 would in thathave focused onyou
3 regard ?
4 Anything that would haveA .
5 caused to whether notconcern o ra s
6 a legal binding document.
7 r e c a 1 1 specificDo youQ .
8 heading titles that concerned you?
9 can’t formulate aA . No , I

10 specific title contract .from a
11 recall whether notQ . Do you o r

12 contingencies in thethere I EUwere
13 reviewed?contracts that you
14 recall considerwhat I t oA . I
15 b e contingency in the lEU contract .one
16 That’s say that may notnot t o may o r
17 have been the but i tonly one.
18 specifically my mind.t ocomes
19 was that?WhatQ .
20 contract betweenWithin theA .
21 thereI EU and its customers,
22 provision that indicated that another
23 executed inagreement had to be
24 draftthesubstantially the form a ssame

25 attached to that contractthat was
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1 between lEU and its customers.
2 go back a minute .Q . Let m e
3 when looking the IE Ua tyou were
4 theircontract between lEU and
5 customers, formthere contractwas one
6 that all their members forused forwas
7 MSG?
8 best that ITheA . can
9 recoil there form.Oct was oneyes.

10 this was the c o n t r a c tAnd soQ .
11 the reviewed had aform that you

12 if I’m hearing youcontingency.
13 said you also havecorrectly, t othat
14 attached tothat’sexecute the agreement
15 this form i s that correct?contract.
16 but itIt didn’tA . say you,
17 said that agreement had toattachedthe
18 recall who hadb e executed and I don’t
19 t o i t .execute
20 recall what theAnd do youQ .
21 attached agreement was?
22 The attached agreementA . was
23 lEU and FirstEnergyagreement betweena n

24 Services.

25 title?Q .
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1 A . I have ronym for it anda n a c
2 •I don t know if this i s the exact
3 title, b e 1 i e V e thei t masterwas
4 services e r V i c e smaster agreements o r
5 something along those lines.
6 Q . Okay. FirstEnergy Services,
7 could you explain that is?who
8 A . FirstEnergy Services i s a
9 subsidiary of FirstEnergy Corporation.

10 Q . And what does FirstEnergy
11 Services do?
12 A . Based other knowledge o fo n
13 the FirstEnergy Servicescompany.

14 based 6 n my other knowledge of the
15 FirstEne Services i s thecompany. r g y o n
16 nonregul ated side o f the corporation and
17 is kind of the parent company for many
18 of the nonregul ated activities that
19 FirstEnergy is i n .involved
20 Q . Did thereview masteryou
21 services agreement?
22 I did read theA . master
23 services agreement.
24 I think youMS . FLEMING :

25 need to listen to the question. I • m
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1 understood t heshe question, i fnot sure
2 it back.readcouldyou
3 (Record read.
4 MS . FLEMING:
5 interject here
6 read the draft of theINo ,A .
7 agreement thatservicesmaster was
8 betweenattached to o f the contractsone
9 I EU and its customer.

10 U h - h u h .Q .
11 But I did not reviewA . a n
12 of the master servicesexecuted copy
13 agreement.
14 Did you inquire with IEUQ . a s
15 servicesnot the masterwhethert o o r
16 executed by the customer?agreement was
17 that inquiry.did makeA . I
18 And?Q .
19 And I’ll preface that byA .
20 recall who thesaying masterI don
21 services t had to be executedagreemen
22 if it was by theb y . knowI don’t
23 recall that, but II doncustomer.
24 did make the inquiry whethert oa s o r

25 finalizedi t had been and executednot
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1 and the it had not a tanswer was n o ,

2 that p o i n t in time.
3 And were you later advisedQ ‘

4 that i t had been?
5 A . No .
6 And did you point out thisQ .
1 contingency to FirstEnergy?
8 I did.A .
9 Did you advisealsoQ .

10 FirstEnergy that you unable towere
11 confirm if i t had executed?ever been
12 the time that IAt reportedA .
13 FirstEnergy, said tot o Imy summary

14 the best of my knowledge there notwas

15 executed document there.outa n yes.
16 Did you request that I EU getQ .
17 back supplement whetherto you t o o r
18 not it was executed?ever
19 I did not.A .
20 Did you review theQ .
21 unexecuted servicesthe draft master
22 in your initial round?agreement
23 I did .A .
24 part of yourAnd was thatQ .
25 with I EU?summary report t orespect
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1 A . believe itI was.

2 specifically withoutdon't recall seeing

3 my summary report.
4 Q . Was your summary report
5 it handwritten?typed generally o r was
6 initialFor the round theA .
7 typed.summary report was
8 you recallOkay. DoQ .
9 discussing the servicesmaster agreement

10 with Mr. Blank?
discussing11 recall theA . I

12 had regarding thet h a t Iconcerns
13 hadn't beeni t executedcontingency that

14 i tstill in draft form andit wasand
15 tEnergy Services withstill with Firswas

know that16 Blank. I don’t IM r .
17 specifically discussed any provisions

services18 within the agreementmaster

19 with him.

20 recall what Mr.Q • Do you
21 Blank's reaction was?

22 recall specifically;A . I don

23 if Mr,recall BlankQ . Do you
24 instructions withyou furthergave

25 servicesrespect to the master
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1 agreement?

2 A . I r e c a 1 1 two items being
3 raised that he had asked me to follow
4 but I don recall if thereup on, were
5 actua 1 1 y any additional instructions
6 other than those follow-up items .two
7 And whatQ . were those
6 follow-up items?
9 I may not recall theseA .

10 but one was to determine theverbatim.
11 exact wording within the contract
12 relatedbetween lEU and its customers t o
13 and thethe services agreement.
14 actually a follow-upsecond item was
15 think FirstEnergy had made forthat I
16 itself Blank had made for itselfor Mr.
17 i n connection with along thesomething
18 lines of customer credit arrangements.

19 (Record read. )
20 Okay. With theQ . respect t o
21 wording, follow updid youexact o n
22 that?
23 I did.A .

24 And can you elaborateQ . o n

25 that?
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1 asked to fol low upA . I was o n
2 something along the lines o f whether o r
3 betweennot the contract and itsI E U
4 worded that thecustomers masterwere
5 services agreement had executedto be o r
6 i nif it had to be executed
7 substantially the form thesame a s
8 attach e d draft .
9 And what was the It ofQ . r e s u

10 that?
11 wording was that it hadTheA .
12 substantiallyi n theto be executed same

13 form.
14 there any otherQ . Was
15 follow-upwithinstruction respect t o o n

16 wording?
17 any others.I don’t recallA .
18 . Did Mr. Blank explain to youQ .
19 dis tinction betweenthe relevance or the
20 those phrases?two
21 A . N o .
22 significant t o'why it was0 rQ .

23 him?

24 No .A .

26 With theQ . respect t o customer
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1 credit 1 • TO i t er rangemen t s, not q ua sure
2 I u n d e r s t a n d what that i s . Can you
3 explain that more?
4 A . donI recall speci f i c a 1 1 y
5 what i t without either.my noteswas
6 Okay .Q . What cus tomer youare
7 referring to. the customer of
8 FirstEnergy or the end user customer,
9 the retail know?customer, do you

10 A . What referringIcustomer a m
11 t o

12 c r e d iQ . For the tcustomer
13 I ’ marrangement, sorry.
14 I ’ mMR . RUXIN: sorry,
15 could you read the question back? I
16 just lost the thread.
17 (Record read. }

18 A . I don’t know what customer
19 it would have been.
20 you do follow-upDid theQ . o n
21 creditcustomer arrangement?
22 I did not. ThatA . was a
23 follow-up point made forFirstEnergy had

24 itself.

25 it would be yourQ . S o
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1 only contingency intestimony that the
2 the reviewed forIEU contract that you
3 committed capacity sale thewas
4 thewith masterrequirement respect t o
5 is that correct?services agreement.
6 Would youTHE WITNESS:
7 question. please?reread that
8 read.)(Record

9 only contingencyThat's theA .
i n10 that recall without my notesI can

11 front of me.
12 indicated with respectYouQ .
13 formExhibit 5 that thisD i n i et o

first round14 theafterletter went out
15 Letof reviews. i s that correct? m e

for the16 Did notrephrase that. outgo

17 thati sfirst round of reviews, correct?

18 correct .ThatA .
preparing to19 WhenQ . wereyou

20 reviews,round o ffirstout for yourgo
21 suppliers whohow did y o ii advise those
22 review what yougoing toyou were
23 looking at?wanted to be

primarily24 suppliersTheA . were

25 advised through the letter that came
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1 from Mr. Blank that you've given to m e
2 in Dinie Exhibit 4 that they t owere
3 get in with mecontact order to1 n
4 schedule this review and that wouldw e
5 lookingb e for the written agreements o r
6 the contracts between the claimants and

I

7 their customers.
8 When you got in touchQ . with
9 them. did you give them more detail a s

10 what yout o wanted t o see?
11 A . I d i d n a
12 prepared speech to give them. but i f
13 questions asked, tried toIwere answer
14 them.
15 Did discussionsQ . you have
16 with I EU as what going tot o wereyou
17 review?t owant
18 recall .A . Not that I can
19 And during reviewQ . a tyour
20 who did youI EU , with on behalf o fwork
21 I E U ?
22 There two individualsA . were
23 I primarily worked with and therethat
24 third individual that assisted
25 with taking and gatheringmy coat some
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1 information collecting documentso r o r
2 making copies whatever.o r
3 Q . Who were those people?

4 The two that primarilyA . I
5 worked with Randazzo and Kevin,Samwas
6 I think it I s Murray.
7 doing betterIQ . Okay. You r e
8 both Mr.than would do.I Were
9 Randazzo and Mr. Murray present a t your

10 review in initial round?the
11 points timevarious i nA . A t
12 were bothduring review they present.m y
13 ask questionsAnd did you o fQ .
14 both of them?
15 specificallyrecallA . I don
16 both of them thati f it was Io rone
17 asked questions o f .
18 ask questions withDid youQ .
19 servicesrespect to the master

20 agreement?
21 withdid inquireA . respect1
22 the services agreement t ot o master a s
23 it had been executed andwhether n c> to r
24 finalized.
25 other questionsDid you haveQ .
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1 with the master servicesrespect t o
2 agreement 7

3 I don't recall withoutA . m y

4 notes.
5 indicate in this formatQ . You
6 letter. Dinie Exhibit 5, that you ' re
7 pricing .going to review Whatwant to
8 review withit that you needed towas

9 respect to pricing arrangements?
10 A .

I11 say in here that I'm goingspecifically
12 i treview pricing. I thinkt o want to
13 that all attachmentsto besays sure
14 are included.
15 identified specificsThat theQ .
16 the locationso f the contract such a s
17 covered and/or the pricing arrangements.
18 looking to makeRight. I ' mA .
19 includedthat ail attachmentssure are
20 information that I s providedi n the t o m e

21 follow-upso that I don I t have the
22 and ask forquestion to have to go back
23 attachments.
24 But if you wanted to makeQ .
25 pricingthe attachments for weresure
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1 included, goingassume you were
2 lookt o the pricing,a t i s that
3 correct?
4 that ’ sA . No , not correct . I
5 could less what they I pricing thecare r e
6 electricity be honest.t oa t f

7 So then why were youQ .
8 concerned that the attachment with
9 to pricing there?respect was

10 i nA . thereBecause some cases

11 certain s u p p 1 iers that the waywere
12 writtentheir that thecontract was was

13 contract until thecontract was
14 signed byattachments had beenpricing
15 needed to makeandthe customers I sure
16 signedattachments i n formatthoseI saw

17 you’vebefore I could say that yes,

18 nothing here thatthere ' s causes anym e
19 concern
20 if therer e c a 1 1Q . Do you

21 pricing th respect t o I EU ?concern w 1

22 Since i n t e r e s tedI i riA . w a s n

23 pricing,the I don ' t know I would s a y
24 a pricingthat there Iconcern.was

25 any pricingdon’t recall that I EU had
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1 attachments .

2 recall if IEU’sQ . Do you
3 redacted?contract was
4 itselfI EU • s betweenA . contract

5 redacted.itsand t o m e r s notwerec u s

6 recall i f the I EUQ . Do you
7 gave the customer the right tocontracts
8 terminate 7

9 recall posit i V e 1 yI don'tA .
10 without notes.m y
11 makemany visits did youHowQ .
12 t o I EU ?
13 physical visit them.One t oA .

14 recall how longAnd do youQ .
15 approximately?were thereyou
16 sixSomewhere in the fiveA . o r
17 hour mayberange seven.
18 recall howAnd do you0 . many

19 reviewed approximately?contracts you
20 closeProbably somewhere t oA .
21 2 0 .
22 correct that you0 . m

23 testified that all theprevious ly
thati s24 however,thecontract were sames

25 of theof the formi ncorrect, terms
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1 contract between lEU and its members?
2 A , That's correct ,
3 Q . So when you're saying 20
4 contracts that would be between lEU and/

5 individual member of IEU, correct?a n

6 Yes.A .

1 I just clarify thatQ . t owant
8 of those 20each eachcontract
9 wouldcontracts reflect agreementa n

10 I EU andbetween o f its members?one
11 A . Yes,
12 Okay. the preparationQ . o fI n
13 did allow thereports,your summary you
14 review thoseclaimants t o summary

15 reports?
16 did not p e r m i t theA . I
17 claimants review thoset o summary

18 reports unless I obtained permission

19 from FirstEnergy.
20 And how would thatQ . come
21 theabout, permission?
22 A . Because Arthur Andersen was’
23 engaged by FirstEnergy i sand this a n
24 agreed upon procedures engagement, our
25 review and summary information goes t o
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1 FirstEnergy because they I re the
2 individuals that have engaged t ou s
3 perforin this work. report tow es o
4 FirstEnergy with firmaccordanceand i n
5 I’m not permitted tostandards report
6 that information to else exceptanyone
7 for FirstEnergy I haveunless
8 FirstEnergy’s permission to do s o .
9 assume there foreAnd IQ .

10 t and youclaimants did make the r e q u e s
11 thathad requested permission, i s
12 correct?
13 made theclaimantsA , Some
14 request.
15 Did lEU?Q .
16 They didA . not.
17 KAHN :M S .
18 three minute break.
19 (Recess had.)
20
21 Deposition(Thereupon,
22 Exhibi t-Di nie6 was
23 marked for purposes
24 of identification.)
25
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1 marked DinieI have Exhibit
2 6 and for the record we now goingare
3 through the documents that producedwere
4 Dinieby Ms. of her subpoenaparta 5

5 and theseduces produced thistecum were
6 m o r n i t o u s .n g
7 I have marked Exhibita s
8 that6 documents Bates stampedwere one
9 through 12 if it would help, and first

10 explain me what this is?t oyoucan
11 This i sA . a document that was
12 prepared by FirstEnergy and m y

13 understanding is that it summary

14 of all of the claims that FirstEnergy

15 approved o f certain dates.had a s
16 And why was i t providedQ . t o
17 you?
18 my information.A . For
19 Did you . in confirmQ . any way
20 approved claimsthat these were
21 withconsistent belief thatyour your

had22 been completed claim?review for a
23 A . I did not take this document
24 i.t had been provided to andafter m e

25 look at the claims that it andwere o n
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1 whether reviewt 0 notcompare o r m ysee
2 was completed. n o .
3 But prior to this document
4 being knowcreated. I do that there
5 were discussions that took place between
6 myself and Mr. Blank regarding numerous
7 claims .
8 (Record read.)
9 And when you indicatingIQ . r e

10 i sprior to this document being created.
11 you knew what goingthat because t owas
12 go into the document so you were
13 claims?specificconcerned about
14 claimswhat we hadA .
15 talked about. I didn't know what was
16 going the document or howgo intot o
17 i tsummarizethey going t owere
18 internally. n o .
19 havingreference t oQ . So your
20 with Mr. Blankionsconversatnumerous
21 claims, thatwith respect i st o a
22 summaries thatthereference to you
23 would provide Blank?to Mr.
24 only the s umm a r i e s thatA . Not
25 but alsoBlank,I would provide to Mr.
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1 t I had had withother conversations tha
2 him i nvarious times ordera t t o
3 discus and wheres the process w e were
4 I had completed and soanda t what
5 last time thatforth we hadfrom the
6 had c u s s i o n .dis
7 would to Mr.Q . S o reportyou
8 Blank, far I • m concerned mya s a s
9 completed of these c 1 a i m s ,review i s

10 claims. i s thatlisting specific
11 correct?
12 I nI nA . cases. yes.some
13 inquiry thatit wasother wasa ncases.
14 andto looking at the queuemade a s
15 Blanklooking a tat Mr. someoneo r

looking16 FirstEnergy would be thea t

17 looking at the nextwould beandqueue

18 ask have youline andclaims i n m e ,
where19 looked a tthisa t are w eone.

20 with t hi s one.
21 o fsomewhatit wasS oQ . a n

22 wouldthatinformal report ’youprocess
23 f your review?conclusionyour o

24 the initial round.AfterA .

25 that correct .
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1 Okay. I thinkQ .
2 understand thebetter initial round .
3 initialBecause the roundA .
4 all took-place within short timea
5 period and that's basically all
6 doing jumping from one supplier t owas
7 makeanother to my visits and to
8 perform my reviews, all of that
9 information summari zed and discussedwas

10 with Mr. Blank in sitting.one
11 Okay.Q -
12 Subsequent i nto t h aA . t point
13 time/ information ted andr e q u e s waswas
14 a piecemealgathered more basiso n
15 I didn't and t h i r dbecause make second
16 visits lot f the suppli and i tt o a o e r s
17 just as-needed basis thatwas o n a n
18 information requested from them andwas
19 i t provided then basedto mewas o n
20 their schedules and result m y/
21 discussions with Mr. Blank morewere
22 I had completed something orsporadic a s

23 had inquired about something .as he

24 All m trying t o0 .
25 understand this.distinguish Is o can
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1 the first round from what I’m

2 understanding you would consider when

3 each supplier's locationwent out toyou
4 and you did a report on all those
5 visits . The second round may include
6 follow-up information that resulted from
7 would youfirst round or includethe
8 firstthat o f round?part youra s
9 t could be both. I don’tA . I

10 f i c a 11 y whetherrecall speci my contacts
11 relates follow-upi tmade t owere a s
12 the firstfrom round .information
13 it mightI n some cases
14 inquiries thatthat thehave been
15 first round thatresulted from m y
16 askedFirstEnergy then backt om e g o
17 i on a 1 follow-upsand do a d d i t o n were
18 suppliersprovided the a t thet o same
19 listing fortheir theirtime that second
20 provided. and in otherround was
21 s i t u a t may have that thereions it been
22 communication that took'interimwas a n
23 place.
24 you had this meetingWhenQ .
25 allwith Mr. Blank to go theover
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1 results of the first it didn’tround/
2 necessarily mean that you had concluded

3 review of thoseo fyour every one
4 claims, is that correct?
5 thereThat becauseA . correct,
6 follow-up points that o foutwere came

I

7 that.
8 If you would turnQ . to page.
9 what’ s Bates stamped doyou knowas 3 ,

10 what the numbers mean with respect t o

11 70 and the 6.4 i n gthe 1 across?I EU , go

12 I do not.A .
13 Okay. Could you turn toQ .
14 6 .page
15 (Witness complies. )A .
16 The line I EU thatforQ . across
17 with 170. understand7 , do youstarts
18 what the losses column at the top
19 means?
20 This prepared byA . was
21 It’s probably a questionFirstEnergy.
22 better directed to them.
23 recall whetherOkay.Q . Do you

24 out by operatingnot this brokenwaso r

25 company?
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1 A . but Iwas,
2 i t i ve .not p o s
3 Okay .Q . number 7,Bates
4 please. I again thisassume once
5 FirstEnergy prepared document. i s Chat
6 correct?
7 That iA . correct .s
8 There is downQ . at the bo t t o m ,
9 to FirstEnergyapproval subject

10 registration, questionFES mark.
11 know what that means?
12 I don t t know positively.A ,
13 you have any idea?Q . Do
14 The approval subjectA ,
15 registration I guessing i s that
16 FirstEnergy needed to make sure that I E 0

17 registeredhad with them.

18 My understanding is that
19 FirstEnergy required a separate
20 r e g i s tration process in order for
21 i e r s submit claimss u p p 1 and It o
22 i n g that that's what thatguess means .
23 FES is acronym that i sa n
24 used for FirstEnergy Services, but why
25 it has the question marks and why it's
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1 not positive.there, I ’ ra
2 Going where itQ . over says
3 subject auditorsubsequent claims t o
4 review, values subject t omegawatt
6 review. you know those two phrasesd o
6 mean?
7 I don’t knowA . Again,
8 I do knowpositively. but that a t
9 various when they put togethertimes

10 the claims thatthese summaries, were
11 being listed here approval w e r e n ’ tfor
12 only claims thatnecessarily the any
13 supplier had in at that givenparticular
14 only thepoint in time. but they were
15 claims that I had been through m y
16 and FirstEnergy had been throughprocess
17 all of its processes and plus thoseo n
18 the only claims that theywere were
19 understandingis my a tready to approve
20 point time. So therethat i n were
21 that would havesubsequent claims come
22 I needed to go throughin that m y
23 and that FirstEnergyprocess o n
24 needed to go throughpotentially maybe
25 their process o n .
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1 And their process would be0 •

2 the approval process?

3 Their process more thanA . was
4 just the approval process and I don't
5 know what in theirentailedall was
6 but their process started a tprocess,
1 the i nvery beginning looking t o make
8 customers that submittedsure that were
9 within actually aclaim wasa

10 FirstEnergy that i tcustomer/ was

11 submitted within under a

12 FirstEnergy company tha serviced thatt

13 validthat it wascustomer. customera
14 i t activenumber, thataccount was a n
15 capacity thattheaccount.customer was
16 in theirclaimed matched what they had
17 reasonable amount foras being asystem
18 that claimed,capacity tha whethert was
19 any duplicates.not thereo r were
20 was kind o f ongoingI t a n
21 from beginningall the t oprocess way
22 end. additional reviewtheir afterS o
23 they had to takeI performed mine,

24 if thereadditional maket osteps sure

25 that they needed tofollow-upswere any
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1 take care of and additionalany
2 administrative items that needed to be
3 taken beforeo f they approvedcare
4 claims. That understanding o fwas my
5 how they went about it.
6 any ideaQ . you have whatDo
7 the 8.933 remains in queue due t o
8 megawatt limit means?
9 I could guess whatA . that

10 but positively.I don’t knowmeans.
11 Q . would yourWhat guess be?
12 A . My guess would be that after
13 of these claims. and I guessingone
14 i t would be the OE since it standsone
15 i t , after that claimnext t o was
16 approved, that that the amount thatw a s
17 remaining in the queue at thatwas
18 point i n time based figurestheseo n
19 due to the fact that there was a
20 limitation that eachthe megawattso n
21 subsidiary company of FirstEnergy was
22 offering with thei n conjunction
23 transition stipulation.o r

24 Okay. I knowMS . KAHN :

25 this is somewhat out of order. i tbut
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1 is Bates stamped number 90 through 101.
2
3 (Thereupon/ Deposition
4 Exhibit’Dinie? was
5 marked for purposes
6 o f identification.)
7
8 KAHN ;MS . For your
9 irecords. s D i n i e 7No . now.

10 do youQ . M s . D i n i € recallt

11 receiving this email from Mr. Blank?
12 There ' sA . couple of them.a
13 and yes. receiving them.I recall
14 although I where' m how 1 0 0not sure o r
15 and 101 fit i n .
16 might be betterOkay.Q . W e
17 off if we broke this for 90 and 91u p ,
18 be Dinie Exhibit 7 , stamp 90Batest o

19 and 91.

20 thismake easier.Just t o
21 is it your understanding that Bates
22 together’.number 92 through 99 gostamps
23 that that the attachment thet owas
24 email?

25 I believe that's theA . case.
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1 yes.

2 Why don’t we mark thatQ . a s
3 D i n i e e r stamps 92 through 9 9 .Bates
4
5 Deposition(Thereupon,
6 Exhibit-8 was
7 rked for purposesm a
8 identification. )o f
9

10 D i n i e 7 . i tWith respectQ . t o
11 is dated December 21st iof 2000,

12 correct?
13 That’s correct .A .

14 And this had an attachmentQ .
15 showing MSG that had beenclaims
16 approved. understanding?is that your
17 A . subject approval basedt 00 r
18 on the email .
19 subjectAnd where i t t oQ . says
20 PUCO certification/FEapprove 1 pending
21 would be yourregistration. what
22 those requirements?understanding of
23 Probably better addressed toA .
24 I don't know whatFirstEnergy because
25 looking withspecifically they were

CEFARATTI FAX 216.687.08739 800.694.4787
GROUP

Court Repotting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2850 
www.cefgroup.com

s that



108
1 there. looking at there.o r

2 Q . it yourI s understanding
3 that something showed up on theonce
4 attached table that would be a n
6 indication that review process hadyour
6 completed?been

7 I don't know thatA . I saycan

8 certain because I didthat for not see

9 time thatthese attachments prior thet o
they were distributed.10

11 recall if youQ . Do you were
12 still involved in withreview processa

13 lEU at the time that this approved

14 attachment provided, o fclaim was s o a s

15 December 21st?
16 completedA . m y
17 initial o f o fround of review I E Um y a s

18 this date. at least I believe that I

19 would have. There could have been
20 thirdsecond or rounds tha t may o r may
21 don'tnot have been completed, recallI

22 specific timing, and don't knowthe I

23 thawhat claims specifically t these

24 particular lists would e n t a i 1 for I EU

25 and whether not they includedo r were
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1 my first second round.i n o r
2 recall that youQ . Do you
3 two follow-up itemsmentioned there were
4 raised with the lEU contract? Had
5 resolved by December 21stthose been
6 Ithat you of?r e aware

t

7 which wouldThe first item.A .
8 item that askedhave been the I was t o
9 resolved.follow up would have beeno n ,

10 certain becauseThe second item I’m not
11 believe that a FirstEnergyI was
12 follow-up.
13 firstOn D i n i e 6 theQ . very
14 page
15 BatesFLEMING:MS . one
16 through 1 2 .
17 top it indicatesat theQ .
18 claims with CEI, claimlEU approved
19 1 7 5 6 .number
20 BatesWhen t oturnyou
21 that indicate thestamp number 2 , does
22 17 5 6 i nlEU claim numbero famount
23 know?o f d oterms megawatts. you
24 t know thatII donA .
25 prepare this.I didn’tpositively.
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1 Okay. turn back toQ . Can you
2 7 again, the Bates stamp?page

3 (Witness complies.)A .

4 And you’ll note that that’sQ .
5 numbers 55,claim 61 and 68 for I EU .

6 reflect that there otherWould that are

7 within there such as 1756, d 0claims

8 know?you

9 Other where?claims withinA .

10 Within those claim numbers.Q .
11 tai for instance.That the t o megawatts.

12 i s 3 0 .0 5 5 , yet the megawattsfor CEI o n
I EU and13 of the Bates for1 stamppage
those14 .7 6 2. know how twoi s Do youC E I

15 work together by chance?numbers any

16 don't know and I don'tA . I

17 they do work together.know that

18 know ifyou donOkay.Q . S o

19 incorporated within the. 7 6 i sthese

20 30.055?
21 I don know.A .

22 stamp numberOkay.Q . Bates

23 10 1.

24
25 Deposition(Thereupon,
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1 Exhibit-9 was
2 marked fo
3 f ication . )i d e n t io f
4
5 the top itUp atQ . says
6 review with Denisesummary of claim
7 would have toDinie 11/1 1/2001 One

8 a typo?assume tha t ' s

9 This isRUX I N :MR .

10 Bates stamp
11 10 1.KAHN :MS

12 And itRUX I N:MR

13 Dinie No. 9 ?
14 Eight.KAHN :MS
15 Isn’t it 9 ?FLEMING;M S
16 i s 9 ,KAHN : I tMS sorry.

17 why thisrecallQ . Do you

18 provided to you?document was
19 forguess that i tA . I wascan
20 information.m y

21 2 0 0 1 ,And the November 1 1 ,Q .
r e V i22 hadrecall if youdo you a e w

2 0 0 0 ?23 11th ofNovembermeeting
24 would haveI doubt thereA .

11th of25 meeting Novemberreviewbeen a
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1 2000 because recall thati f correctly,I
2 before any of my visitsbeenwould have
3 taken place.would have even
4 And this would have beenQ •
5 provided to you for what do youreason,
6 remember?
7 information.A . For m y

8 i t .FirstEnergy provided w a s n ’ tI t

9 I don’tasked for.something that I

10 know why they would have.

11 i t all i nDid you a tQ . use

12 review process?your
13 A . N o .

filei t i n the14 Did you putQ .
15 the c 1 iman t ?for a
16 would have containedA . I t
17 it justand no,claimants,numerous

my general file.18 went inwould have
19 Okay.
20 had a hardI f IA . copy.even
21 saved injust beenIt might have a n

22 email.
23
24 Deposition(Thereupon,

25 Exhibit-DinielO was
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1 marked for purposes

2 of identification.)

3

4 Dinie ExhibitQ . Let markm e a s
5 10 Bates stamps number 112 through 117.
6 you identify what these documentsCan
7 are?
8 I believe these documentsA .
9 copies of the ASC I I thatfilesare were

10 uploaded into the FirstEnergy web site,
11 but I don I which i e r .t recall for s u p p 1
12 And these filesQ . were ASCII
13 that you obtained when you outwere

14 doing the review, i s that correct?
15 That • sA . correct .
16 Q . S o w h a would the numberst
17 designate thiso n
18 A . I don' t know th at
19 positively. would be it’s theMy guess
20 capacity claimed.
21
22 (Thereupon, Deposition
23 Exhibit-Diniell was

24 marked for purposes
25 of identification.)
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1
2 Dinie Exhibit 11 which isQ . t

3 118,Bates do youstamped number recall
4 how this document provided to you?was
5 IsoThis a documentA . was a
6 I b e 1 i e V eprepared by FirstEnergy. I
7 email thatcopied conta inedwas o n a n
8 this document.
9 indicates problemsAnd itQ .

10 identified during audit . Would those be
11 identified in yourproblems that you
12 review process?
13 wouldThat b eA . correct,
14 i talthough I t know that would bedon I

15 a 1 1limited that, if I t ot o were see
16 unredacted information all of thethe o r
17 information.redacted
18 b eelse could on here?WhatQ .
19 remember.I donA .
20 backLet stepOkay.Q . m e a
21 redacting, whatWhenmoment. you were
22 withfocusing t orespectwere o nyou
23 redaction?your
24 FLEMING: IM S . can
25 interject and that redacted otherw esay
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1 suppliers and and accountcustomer names
2 numbers.
3 Okay.KAHN : S oMS .
4 anything having to do with IEU notwas
5 redacted/ is that correct?
6 FLEMING:MS . Correct.
7 Q . And this indicates that lEU
8 i s clean but subject to the FES MESA.
9 Would you believe that is the MSA that

10 referring earlier?t oyou were

11 ThatA . was the acronym that I

12 used thefor servicesmaster agreement.
13 don't rememberand I if thereyes, a
14 word that stands for the E.
15 But you actually used MESA?0 .
16 A . I think I used MS A .
17 Okay. you have aQ . And did
18 discussion with Mr. withBlank respect
19 this identified problemt o once you
20 received this document?
21 This and thisA , I believe, 1 s

22 all o f forout butcontext Im e ,
23 believe this document actual lywas
24 I had a discussion withaftercreated

25 at FirstEnergy. recallI don'tsomeone
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1 if that with Mr. Blank if thatwas o r
2 with Mr. Headings . I havewas a
3 feeling that with Mr.it was Headings
4 who then summarized it in order t o
5 i t Blank,to Mr. but becausepresent
6 it's taken out of context and I don't
7 it and whatknow what before aftercame
8 positively.i t , don I know thatI t
9 That's okay. We don'tQ .

10 either.

11 (Discussion off record. )
Headings, tell12 Q . M r . can you

13 with your reviewwhat his role wasm e
14 process?

p r"i m a r i 1 y15 HeadingsA . M r . was

16 running the variousresponsible for
17 I required i n orderthat t oreports
18 which would becomplete my reviews. the

19 listing and thevalid claims error

20 suppliersdeliver t o andreports t o s o
21 forth and so o n .
22 inquiriesa 1 so made o f ’1
23 Headings to timef t u- mM r . time o n
24 If I hadmatches.numberaccount a n

25 old customer number fromaccount
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1 FirstEnergy I provideds system that was
2 me by the suppliert o and result I
3 couldn’t identify that i t thewas
4 correct account number for that
5 particular location. would inquire o fI
6 him and he inquiry throughcould run a n
7 the match for thesystem to get them e
8 number that relatedcustomer accountnew

9 to that same location.
10 From time to time Mr.
11 Blank asked me and discusssitt o m y
12 results would thenwith Mr. H e a d i whon g s
13 summarize them for Blank. M r .M r .
14 Headings involved i n various otherwas
15 discussions front end i ttheo n a s
16 related to the o f that Itypes reports
17 would be i n g theand the o fu s scope
18 and forth and I donengagement s o
19 recall what else. involvementotherwhat
20 h e may have had.
21 recall whetherQ . Do you noto r
22 the MSAwith respect t oyour concern
23 addressed ratherHeadingswith Mr.was
24 Blank?than Mr.

25 I believe that myA . concerns
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1 discussed with both of them a twere
2 various times .
3 severalyou hadQ . S o
4 with respect to the MSA,conversations
5 is that correct?
6 had severalA .
7 claimsconversations based when cameo n
8 review.f oup m yr
9 followedII'm notQ . sure

10 that.
11 theAnd I t oA . answerg u e s s

12 that therequestion i s veryyes,your
13 and I d ocould have beenwell
14 least1 y recall twospecifical a t

1 ated to my15 i tconversati r eo n s a s
then16 Therereview of IEU.initial

onal conversations17 a d d i t iwould have been

18 for reviewadditional claims came upa 5
initial19 included in thethat notwere

would have20 round that Ioriginalor the
21 conversationsthen had additional o n .

22 Speci ficallyQ .
23 the MSA?
24 look at myt oA .

25 believe thatt i V e 1 y ,notes posi
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1 that's that each time thattrue, I
2 would have discussed a claim with them,
3 I probably would have brought it back
4 theirt o attention knowing i tthatup
5 itemunresolved hadwas a n

6 brought up to their attention
I

7 previously, at least 1 V e d fromo r u n r e s o
8 my knowledge.
9 Q . Before mark theseI i f you/

10 could look numbers 71 throughat Bates
11 Do these all together7 6 . g o o r are
12 would appearthese separate? I t there

13 two differentare

14 thereA . It appears a 5 were
15 actually three different emails there .
16
17 (Thereupon, Deposition
18 Exhibit-Diniel2 was

19 marked for purposes
20 of identification.)
21
22 This1 2 is Bates numberQ . 7 1 .

23 an October email from youi s 3 0th t o

24 Blank, i s that correct?M r .
25 A . That i s correct .
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1 Q . In the second paragraph you

2 i n d i c a t that others become availablee a 5

3 auditing's documentssuch i n t e r n a 1a s
4 thatlists those companiesand your o f
5 along withhave requested serves,r e your

6 them toforwardplease m e s oconcerns/

1 i m e .prepared atmay be tanyw e
tell8 me what i sCan you

9 expecting from internalwhat were you
10 s documentation?auditing I

11 My understanding thatA . was

web site went 112 i V e ,the day that the
middle o f13 in thesomewhe rewhich was
specific date.14 know theI donOctober,

15 had one twothat Firs t E n e r g y o r
r n a 116 from the i r i n t erepresentatives

actual17 auditing department that 1 y were

18 the webin the wheresetting there room

whatever19 being from,site yourunwas

20 andto describe it as,want were
21 took placet h ai n g the tdocument process

22 time it wentpoint i n thatfrom the
23 know how longand I don thatlive • t

24 continued for.a t i o ndocument

25 a copy ofWhy did you wantQ .

CEFARATTI FAX 216.687.09739 800.694.4787
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1 that documentation?

2 A . My understanding thatwas
3 there several difficulties thatwere
4 took place that day and I don't know
5 all of the difficulties, but my
6 understanding is the web site went down
7 a periodfor and not beingand forths o
8 and knowing exactly whatpresent not
9 thought that it might behappened, I

10 helpful for internalto getu s

11 auditing's documentation and gain a n

12 understanding they saw thingsof how
13 determine whatprogressing in order t o
14 to be. Thisinvolvement goingour was
15 on the very front end of ourwas
16 to the time thatinvolvement prior a n
17 engagement letter procedures wereouro r
18 even drafted.
19 Did you get thatQ .
20 documentation internal auditing?from
21 receivedI did not, IA . never
22 i t .
23 And why not?Q .
24 forwarded to meA . It was never

25 had beenby FirstEnergy and after w e

FAX 216.687.09739 800.694.4787
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1 through the discussions and gained a
2 further understanding, I don know that
3 it would have been for t onecessary m e
4 perform the procedures at FirstEnergy
5 wanted perform.t om e
6
7 Deposition(Thereupon,
8 Exhibit-Diniel3 was
9 marked for purposes

10 identification. )o f
11
12 Exhibit 1 3 , BatesDineQ .
13 Davidemail fromnumber 12. This i s a n

that14 indicatesBlank to which heyou in
timing15 informationh e has o nsome more

16 ideas ,
17 giveCould you m e a

18 what hedetail i nlittle bit more was

19 discus sing with respect t o more

20 information?
recall that this21 I doA .

previous'22 to thei n responsemessage was
23 Exhibitemail markedIthat now a sV ew e

specifically24 1 11 2 , I don tN o . but r e c a

25 informationwhat that was.more

FAX 216.687.09739 800.694.4787
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1 Okay. And timing d oQ . ideas,
2 what thatrecall referred to?you

3 I don know specifically.A .
4 My question is that timing of whenthe
5 they were hoping my goingreviews were
6 to take place.

I

7
8 (Thereupon, Deposit! o n
9 Exhibit-DinieH a s

10 marked for purposes
11 of identification.)

12
13 Dinie Exhibit and thatQ . 1 4
14 would be Bates through 76.1 3stamps
15 75 Bates is thatAt page yourpage,
16 handwriting up at the top?
17 That is.A .
18 read all of it,Q . I almostcan
19 I s beginning o f auditDave a n
20 A . Work program .
21 Thank you. thethisQ . Was
22 beginning of what going b et o yourwas
23 o f work?scope

24 I think this i s DavewhatA .

25 gainedoriginally had in mind until w e

CEFARATTI FAX216.e87.0973•a 800.694.4787
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1 a further understanding of what
2 FirstEnergy' s actually able
3 to do and how FirstEnergy wanted to
4 with my scope ofproceed in connection
5 work.

6 this documentSo thisQ . was
7 in yourrevised as reflectedwas
8 engagement letter?
9 s probably a questionII tA .

10 think againbetter asked to Dave. I
had in11 this document mindi s what he

12 initially until had furtherw e

13 and then itconversations i t waso n
14 of thisaildetermined that mayo rsome
15 not Work.
16 Did youOkay. acceptQ . any

17 affidavits suppliers?from
18 I did not.A .
19 reviewing this,i nQ . S o you
20 7 5 andwould i n reviewing pagesnot
21 would7 6 i n notparticular, sayyou
22 criteria for y o u' rthat this reflects the
23 engagement?
24 TheAbsolutely not.A .
25 criteria reflectedof my engagement are

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, investigations and Comprehensive Services for Legal Professionals
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1 in the engagement letter and the
2 letter thatattachments to that shows
3 the agreed upon procedures.
4
5 Deposition(Thereupon,
6 Exhibit-DinielS was

I

7 marked for purposes
8 of identification.)
9

10 Exhibitmark D i n i eCanQ . w e a s
11 1 5 , number 14this will be Bates stamps
12 through 70. does thisD i n i eM s .
13 providedreflect the thatdocuments were
14 explainway of helping toto you
15 the protocol?
16 wouldI don't know that IA .
17 all provided tosay these documents were
18 help explain the protocol , butt om e
19 to helpthey 1 provided to mea 1were
20 and Iexplain the entire MSG program
21 o fprotocol is actually onebelieve the
22 these documents
23 reviewAnd did youQ .
24 o fexceptionwith theA .
25 number 70.Bates

FAX 216.687.03739 800.694.4787
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1 And whatQ . i s the exception
2 with number 7 0?
3 A . I don't know for whysure
4 number 7 0 provided onlyThet owas m e .
5 thing tha I can think o f i st that
6 had numerous withbecause I contacts
7 suppliers suppliers would sometimes ask/

8 questions of me that probably morew e r e

9 appropria tely directed FirstEnergy,t o
fficulty finding10 suppliers had diand if

site because the name had11 webthe
Ichanged. that s maybe of the12 one

coming myquestions that would have been13
14 I think FirstEnergyS oway . w a s

I could help field15 anticipating that
16 if I knew where the site hadthat

provided well17 changed to. b u t that was
o f18 understandingthe fact o fafter m y

19 the MSG proces s .

20 ( s right, i tOkay. ThatQ .
21 Did you review all theseJanuary.

E X h i b i’t22 part of Diniethatdocuments are

23 1 5 ?

24 read all these documents.A . I

25 reviewedI don I t know that would haveI

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 them in detail.
2 of theDid you contactQ . some
3 documents askauthors of these t o
4 follow-up questions?
5 Any follow-up questions thatA .
6 went to Mr.
7 Blank at that time.
8 you recall follow-upQ . Do
9 had?questions that you

10 I believeA .
11 couple questions .o f
12 recall what thoseQ . Do you
13 are?
14 recall what thoseI don'tA .
15 are.
16 that theythereQ . I s reasona
17 provided informat ion theto you on
18 registration process?
19 t know of a specificdon IA . I
20 for t o gainother than a nm ereason
21 ire MSG program.understanding of the ent
22 theWould that beQ . same
23 schedulingwith respect toanswer
24 information?
25 That would be correct .A .

CEFARATTI FAX Z16.687.0973tr 800.694.4787 GROUP
Court Reporting, investigations and Comprehensive Services for Legal Professionals
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1 you haveMS . FLEMING: Do
2 idea to how much longer Ia n a s you r e
3 going to be?
4 Hopefully halfMS . KAHN :
5 hour.a n
6 FLEMING :MS .
7 backa quick I’ll bemake just call.
8 minute.in just a
9 (Recess had.)

10
11 Deposition(Thereupon,

12 Exhibit-Dinieie was

13 marked for purposes
14 identification.)o f

15
Exhibit16 D i n i emarked asQ . I t ’ s
through17 7 7it w i 1 1 be numbersBates1 6 ,

18 8 0 .

19 couldD i n i e ,Ms . you

20 Noel is?explain who Mr
experienced21 Noel isM r ,A . a n

22 i n Andersen I s bus 1 n e s smanager
23 consulting practice.

24 And why did you want him toQ .

25 review the of work?scope

CEFARATTI FAX 216.687.0973•a 800.694.4787 GROUP
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1 Noel has been involvedA . M r .

2 in the entire FirstEnergy customer
3 and because MSG i nchoice process was

4 a portion o fshape or formsome w a y ,

5 customer choice and the entire

6 Fi rstEnergy wanted tosettlement, w e

1 Imake sure that there w e r e n
8 thoughts that Mr. Noel mightconcerns o r
9 conjunctionprovide i nbe able to ust 0

10 were beingwith the thatprocedures w e

11 asked to perform.

12 any input,Did he give youQ
13 he being Noel?M r .
14 inquirieshad thanA He more
15 that recall .input to the best I can

16 recall if you revisedQ Do you
17 Noel'sbased on Mr.the procedures
18 input?

19 I don't believe theA .
20 revised based hisprocedures o nwere
21 input, n o .
22 Could you turn to BatesQ .
23 Number 4 t o7 9?stamp number appears

24 what actuallybe different than was

25 Dinie ExhibitThat would beexecuted.

FAX 216.687.0973tr 800.694.4767
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1 1 .

2 correct that it isAm I
3 different actuallythan what was
4 executed?
5 correct .ThatA .
6 r e c a 1 1 why itQ . Do you was
7 changed?
8 recall positivelyI donA .
9 although thechanged,why it was copy

10 provided tolookingthat you I a t wasr e
11 I believe is priorNoel priorMr , t o
12 withfinal discussionst o our

13 it’s very possible thatFirstEnergy, s o
14 revisionsbeencould havethere some

15 finalizing the document.i nmade
16 For 'example, the quantity o fQ .
17 been deleted i nclaimedgeneration has

18 executedfinal agreement. Do youthe
19 know why?
20 recall positively.I don'tA .
21 n o .
22 Noel give any inputDid Mr.Q .
23 section 3 with t orespect youro n
24 review o f contracts 9customer

25 I don’t recall specificallyA .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 any input to that.if he gave I do

that he2 id that the types o fknow s a

3 that we ( ve listed here underthings
4 not there's any executorywhether o r

5 of p r o V i s i o n s were things that hetypes
6 had also heard that FirstEnergy was
7 concerned with.

Did8 h e additionalQ . suggest

9 examples?

10 Not recall .A . can
Dinie number 17,11 Q . Bates

12 s t a mp ed number 8 5 . Strike that. w e
already discussed this.13

14
15 (Thereupon, Deposition
16 Exhibit-Diniel7 was

17 marked for purposes

o f identification. )18
19
20 going DinieNow we'reQ . to do

Exhibit 17 which21 would be Bates n umb e r

22 There's exhibitphrase this12 2. a o n
that al23 1 of these pendingstating are
for the choice24 o f a supplier.wait i n g

25 on that.focus

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 but first let ask you, the claimsm e
2 pending mind i ssay T O L . thatIn your
3 Toledo?
4 My understanding that's theA .

5 supplier code for Toledo.

6 for theAnd that would beQ .
7 City of Toledo?
8 That's my understanding.A .

9 recall if this i sAnd do youQ .
10 nonresidential 9

11 confident it'sA . I pretty

12 I don't believenonresidential b e c a u s e

13 submittedToledo hasthat to dateeven
I don t know14 residential claims. butany

15 positively.that
16 know whatOkay. And do0 . you

17 pendingphrase all of thesethe are

18 of a supplier, whatchoicewaiting the

19 that means?

20 I do not know this. ThisA .
21 prepared by me.documentnot awas
22 of whetherQ . Are you aware

23 told they haveToledo was
24 supplier in place get MSG claims?t o
25 I don't know that.A .

CEFARATTI FAX 2ie.687.09739 800.694.4787
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1
2 Deposition(Thereupon,
3 Exhibit-DinielS was

4 marked f o
5 fication. )of identi
6
7 is BatesExhibit leD i n i eQ .
8 D i n i e , this i sstamped number 124. M s .
9 Kevin Murray.I believe,email from.a n

10
11 Would that be Kevin Murray

12 top as far you're aware?at the a s
13 that is KevinI believeA .
14 I to bebut it d o e s n t appearMurray,
15 from him.
16 it’s him fromt oQ . I sorry.
17 FirstEnergy?Vaccaro a tM r .
18 That to be correct.A . appears
19 if there i sknowQ . Do you a
20 whatreceived thiswhy o ryoureason
21 the was?reason
22 no idea why II haveA . was

23 this.copied on
24 recall claim numberDo youQ .

25 5 5?

CEFARATTI FAX 216.687.0973tr 800.694.4787 GROUP
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1 A . specifically,Not I cou1dn ’ t
2 you the detailsgive of what customers
3 under that claim whatwere o r even
4 company that claim was made under.
5 Q . Do you claimrecall number
6 2652 having to be revised?
7 Again, specifically.A . not
8 Q . know whatDo you a partial
9 adjustment situation is?power

10 A . I do not.

11 Did this creation of claimQ .
12 issue result from your review2 6 5 2 o f
13 I EU?
14 A . N o .

15
16 { Thereupon, Deposition

17 Exhib i t- Di nie 1 9 was

18 marked fo r purposes
19 o f i d e n t i fication. )

20
21 D i n i e i sExhibit 1 9Q . Bates
22 stamped 1 2 5 through D i n i e ,12 8. M s .

23 i n copiedcarbona g a you were o nonce
24 i 1this from Mr. Vaccaro to Mr.e m a

25 Th i email indicates thatBlank. s

CEFARATTI9 800.694.4787 FAX 216.687.0973
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1 Kevin Murray'spursuant to Mr.
2 instructions, Vaccaro hasM r .

3 successfully removed the suggested
4 a previously approved lEUfromcustomers
5 claim.
6 Was this discussedever
1 with you, o f t o m e r s ?the c u s
8 Not to my knowledge.A .
9 were droppedQ . When customers

10 from a claim. asked to go outwere you
11 and do an additional review?
12 claim that theyNot on theA .
13 could havewere being dropped from. I t
14 capacity that thenprovided additional
15 available thatwould have become I
16 asked to reviewprobably would have been
17 in line.for whoever nextwas
18 Were you asked toOkay.Q .
19 for droppingassist in a process
20 claim, in developing afromcustomers a
21 process?
22 A . No .
23

Deposition24 (Thereupon,
25 Exhibit-Dini e2 0 was
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1 marked f o r purposes
2 o f i d e n t i f i cat ion . )
3

4 D i n i e Exhibit 20,Q . Bates
5 numbers 1 3 1 through 133.stamp Ms .
6 D i n i e correct that this is a n/

1 email from Kevin Murray?t oyou
8 A . That's correct .
9 indicate emailQ . You in your

10 voice mailthat his and fax concerning
11 the beingsecond round claims reviewed
12 needed.exactly whatwas you
13 Do remember what thatyou
14 mail and fax indicated?voice
15 would haveA . I to have m y
16 notes in front o f say forme to sure,

17 i tI ' m related thebut t osure

18 additional claims that forwere up
19 in the beingreview second round and

20 review the andable t o agreements s o
21 forth for those claims .
22 you indicating thatQ . Sc are
23 had faxed you theh e agreements?
24 That’sA . correct .
25 And do you recall if thatQ .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 was the agreement that you hadsame
2 reviewed in the first round for I EU
3 with lEU?customers
4 appeared to be theA . I t same
5 template, I s what you’reif that
6 referring t o .
7 Did it also have the MSAQ .
8 attached to it?
9 did not.A . I t

10 there requirementS oQ . was n o
11 in the round of contracts forsecond
12 i s thatexecution of the MSA, correct?
13 to whetheri nqu i redA . I o ra s
14 MSA had changed.not the of thestatus
15 meaning actually beenhad it executed,
16 and the andwas n o a sresponse
17 there reason for havet o t owas m en o
18 review to have anotheranother copy or
19 copy Sent to m e
20 contract that wastheButQ .
21 still make referencesent to did t oyou
22 the MSA, correct?is that
23 IThatA .
24 still requiredAnd itOkay.Q .

25 of the MSA?execution

CEFARATTl FAX 216.687.09739 800.694.4787 GROUP
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1 A . substantially the sameI n
2 form I recall,a s yes.
3 issue thatQ . And was that a n
4 again pointedwould have outonceyou
5 FirstEnergy?t o
6 go backA . I would have t o and
7 look would havea t butmy notes, t oI
8 beenb e 1 i e v e that would havethatyes,
9 something pointedI would have out

10 again.

11
12 Deposition(Thereupon,
13 Exhibit-Dinie21 was

14 marked for purposes
15 o f identification. )

16
17 I believe,Dine 21, is BatesQ .
18 D i n i e ,134 through 140. Ms .stamps a t

19 stamp 135 you havetop ofthe Bates a
20 handwritten that ' snote. I assume your

21 handwriting?
22 A . It is.

23 0 . Anything before November 18th
24 i sneed to get files. thatASCII

25 correct?

CEFARATTIV 800.694.4787 FAX 216.687.0973
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1 That ‘ s correct .A .

18th?2 And why NovemberQ .

3 was thatMy understandingA .

4 glitch inreason therefor was asome
5 claims thatthatthe FirstEnergy systems

6 submitted prior November 16th,t owere

7 chance thatthere not everywas a
that would have8 account numbersingle

9 pickeduploaded for that claimbeen was

10 andup by the FirstEnergy thatsystem

11 November 18th.fixedglitch wasthat o n

12
13 FirAnd so stEnergy

files14 I get therequested that ASCII

15 submitted priorclaimsfor all t o
could then do16 so they18thNovember a

17 thatfiles theo f the ASCIIcomparison
submitting into18 said theysupplier were

19 what FirstEnergytheweb sitethe t oa s
make20 and toactually pickedsystem up

any discrepancies21 if there weresure
22 they got them corrected.that

file23 forThe ASCI IQ .
actuallywas what24 clarification was

i smade ,• 25 submitted when was

CEFARATTI FAX 216.687.0973V 800.694.4787
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1 that correct?
2 That's my understanding.A . I t
3 actual data information thatthewas was
4 uploaded into the web site by the
5 suppli e rs .
6 attached todocumentsQ . The
7 email at 135 through 140,coveryour
8 list that youreflect thewould this
9 about earliertalking to howa swere

10 in theidentified what claims scopeyou

11 review?of your

12 off. the documentsFirstA .
1 3 413 email Bates numberattached to the

14 leastnot these documents. a to rare
15 I don'tthese documents.should not be
16 i s t h a t ' sdocumentwhere theknow

should be17 actually attached to o r

18 although I know Iattached to 134, saw

19 elsewhere.herea copy of it in

20 second round letterIt's theQ .
earlier,21 talking about Ithat w e were

22 1believe?

23 That's correct .A .

24 All right.Q .
25 But the t oA . answer your

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Invesboations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.cefgroupxom



141
1 question is the documents that are Bates
2 numbers through not the13 5 14 0 are
3 list that referringI to ,w as n o .
4 What are theseQ . 7

5 This a list that IA . i s
6 prepared and to FirstEnergysent
7 request for them ists thatrun the 1t o
8 I neededI working off of and thatwas

9 to give to the claimsuppliers for the
10 numbers that for thein linewere up
11 the third reviews .second and rounds o f
12 thisAnd how did youQ - prepare
13 list?
14 reviewingbasedIt wasA . o n
15 I had in mythe thatmost recent queue
16 hand, that we’vewhich was the document
17 marked Dinie Exhibit 3 ,Exhibita s
18 i nt o what the claimsnextsee were
19 line.
20 thati sFirst first out,i n XQ .
21 Dinie Exhibit 3?
22 Yes, that ’ s correct.A ,
23
24 Deposition(Thereupon,
25 Exhibit-Dinie22 was

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 rked for purposesm a
2 identification.)o f
3

4 mark as Dinie 22 BatesLet’sQ .

5 through 144.stamps Do you14 2 know i f
6 the that isinformation request
7 referenced top ofat the 14 2 i spage

8 the information requested 14 4?at page
9 i s .A . I t

10 it indicates14 4, thatPageQ .
11 there withissues contractare some
12 recall how thatdates. Do you was

13 resolved?
14 I recall, providedIA . A s was

15 would haveinformation supportedthat
16 informationthe fact that the contract

17 to the date of theplace priori nwas

18 claim.
19 of informationAnd what typeQ .
20 in t halooking forwould you b e t
21 regard?
22 1 whatr eca 1don’tA . I was
23 ly provided to thesespecifica 1 m e 1 n
24 cases .
25 could pull outIf you BatesQ .
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1 number 47 through 153. Beforestamps 1
2 get it backI mark it. when if youyou
3 could just me if these alltell go
4 together .

5 I don't believe these goA .
6 together . I believe the f i r s t two
7 pages do, but the attachments theo n
8 second page attachmentsare
9 They give errornever open .

10 computer.on my
11 explainOkay.Q . Can you t o m e

12 mark thisdon really need tow e
13 revalidated?why claims would need to be
14 positively whyI don't knowA .

15 c 1 a i m s would revalidatedneed to be
16 other than if submitted that1 a i m sc were
17 an invalidhad an i f it waserror.
18 account number an ineligible customero r
19 that kicked from thestatus out
20 supplierFirstEnergy when thesystem
21 they madei fi n that.went correctt o
22 corrections. my understandingthe was

23 that the web i t e would nots

24 corrections inautomatical! make thosey
25 that i t had to goFi rstEnergy I system.s
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1 through a process beforevalidation
2 s system would beFirstEnergy 1 able t o
3 that wouldproduce properties actually
4 corrections.show those M y
5 validationunderstanding thati s process
6 in time started to takepointa t some
7 place nightly basis.
8 you know why all of IEU’sQ . Do
9 revalidated?to beclaims would have

10 11 positivelyI don’tA . r e c a
would have11 why all claimsof IEU•s t o

12 revalidated.b e
13 think I doAnd IQ . want t o
14 D i n i e Exhibit 23.mark 147 and 148 a s
15
16 Deposition(Thereupon,

17 Exhibit-Dinie23 was

18 marked for purposes

19 identification.}o f
20
21 in the secondsays downQ . I t
22 email thatparagraph this i s you got’a n
23 thatfrom Mr. correct?Vaccaro# 1 s
24 A . That correct.

25 inherentThat due to theQ .
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1 o f the application, the suppliernature
2 would be able to modify anynot
3 cancelled contract . know whatDo you
4 that means?

5 A . Based on my reading of the
6 provided here,context i t i fappears a s
7 i t that after the five-daymeans
8 correction period expired for individual
9 suppliers to go in and correct errors,

10 whether invalidit be accounts o r
11 inactive customer that thosestatuses.
12 account numbers if they notwere
13 corrected after that five-day period
14 would be cancelled. and due to the
15 inherent of the application, thenature
16 supplier would ablenot be i n andto go
17 modi fy any cancelled just theaccounts,

18 that that happenedones were errorsnew
19 a f t e r that cancellation process took
20 place.
21 Q . would your view be thatS o
22 the inability modify cancelledt o
23 would be good?contracts
24 If my understandingA . of that

26 it'sbecausecorrect,1 s yes. once

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP t'iSsS'Sn.p..,
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1 that thecancelled/ it means five-day
2 expired and the supplierperiod has
3 failed correct it appropriatelyt o s o
4 want them to be ablew o u 1 d n ' t to goyou
5 again.back in touch i tand to
6 And is there a reason whyQ .
7 o f thediscussion I EUthere a

8 at therevalidated claims same time
9 discussion of the cancelledi sthere a

10 9contracts
I don’t know.11 ThatA .

If you12 Okay.MS . KAHN ;

13 i twas because noti tredacted, was

14 correct?I EU , i s that

15 Toledo.FLEM ING: OrM S .

16 it wasTHE WITNESS: 0 r

17 accounts .customer o rnames
Right .18 FLEMING:MS ,

19 KAHN : For I E UM S .

20 possibly?
Toledo .21 WITNESS : OrTHE

22 doingWhen youQ . yourV/ c r e

23 copies of thecol 1 e c tdid youreview,
24 relied for thethat youcontracts upon

25 committed capacity sale?

FAX 216.687.0973800.694.4787
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1 A . I did not do that for m y
2 initial round of reviews.
3 And did youQ . for later
4 reviews?
5 A . Only as needed in order t o
6 facilitate the because the hopesprocess

I

7 make tripswas that would not have toI
8 all of thet o suppliers again and that
9 the review would be done by way of

10 email, mailfax. , overnight delivery.
11 whatever i e s t .was e a s
12 would you do0 . And what with
13 those reviewedcontracts you hadonce
14 them?
15 For the most o fA . part, most
16 those with thecontracts still haveI
17 intention of destroying upon thethem
18 completion of this engagement .
19 asked youAnd if a claimantQ .
20 them, thatdestroy would you dot o a s
21 or didyou had reviewed themsoon a s
22 hold them for while?you a
23 I did not do it asA . soon
24 questionsreviewed them for thatfear
25 I would needwould come back or that t o

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP Sapp’SS'gS.p.ay
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1 refer back to them. c o m p 1 o fUpon e t i o n
2 the usually whenengagement is we purge
3 files.our
4 Q . marked BatesCan s tampsw e
5 16 4 16 5 number 24.t o a s
6
7 Deposition(Thereupon,
8 Exhibit-Dinie24 was
9 rked for purposesm a

10 o f identification,)
11
12 I’ll directQ . Okay. your
13 paragraph,attention firstt o the sorry
14 thisresponding.the delay i si nfor
15 1 1from Mr. Do youMurray t o r e c ayou.
16 being provided?which cont r a c t was
17 A . which customer? No , IFor
18 don't.
19 11 whetherQ . notDo you r e c a o r
20 des that contract?you’ve t r o y e d
21 I have.b e 1 i e V eA . I don' It
22 copies .b e 1 i e V e I still have
23 And would this be the0 .
24 sort of thecontract that standardwas
25 contract with the MSAlEU member

CEFARATTI FAX 216.687.0973tT 800.694.4787 GROUP
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1 attached?

2 This would be theA . contract
3 is thethat standard lEU contract
4 between itself and its but thecustomer.

5 MSA would not have been attached because
6 I didn’t request second time.
7
8 (Thereupon Deposition
9 Exhibit-25 was

10 marked for purposes
11 o f identification.)

12
13 D i n i eQ . Bates stamp 184. Ms .
14 could you explain the handwritten notes
15 the bottom of the page witha t respect
16 Toledo? haveSpecifical thet o 1 y you
17 Is therecomment, contract.even a

18 recall the firstA . A s I two!

19 there, and fax and i sitems do by phone
20 based onthere even awere
21 discussion that between Mr. Blank and

22 claim thatmyself had regarding the the

23 that point i nCity of Toledo had in a t
24 claims. whichtime, which was0 r

26 actually for the City of Toledo'swere

CEFARATTI FAX 216.687.09739 800.694.4787 • GROUP
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1 question was beingcity loads and the
2 behalf ofthat they claimingI o na s r e
3 going to bethemselves is there even
4 contract there.o fany type a
5 And was there discussionQ . any
6 needwith respect the fort o a
7 supplier?
8 discussionA . There notwas any
9 need forwith therespect t o a

10 supplier.
11 they had ai fknowDo youQ .
12 supplier?

they had13 know ifI don’tA . a
14 supplier .
15

Deposition16 {Thereupon,
17 Exhibit-Dinie26 was
18 marked fo
19 fication.)of identi
20

stamp 187, number 26.21 Q . Bates
22 to handwrittenb e n o t e s’.These t oappear
23 Are these notes?your
24 TheyA . are.
25 discussingAnd youQ . r e

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investgations and Comprehensive Services tor Legal Professionals

600 Superior Avenue East. Bank One Center, 24th Floor. Cleveland, Ohio 44114-2650 
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1 contingencies. FirstEnergycontract
2 Services involvement. thatWas
3 specifically with to I EU ?respect
4 Those two itemsA . were
5 specifically with respect t o I EU , yes.
6 And what those notesQ - were

I

1 reflecting?

8 These m y s e 1 fA . t onoteswere
9 bringitems needed too f to Mr.

10 followingattention the morningBlank’s

11 my visit to IEU.

12 dateSo do you remember theQ .
13 of this?
14 Without knowing the dateA .
15 visited I EU , n o .
16 And availability o fOkay.Q .
17 provisions, legal bindingcontract r e :
18 document. letter sent. what doeswasa
19 that note mean?
20 actually refers t oThatA . note
21 and that's whya different supplier
22 left asoff toredaction thethere a
23 one below it.does the

24 mind,Bates 191.Q . Never

25 throughchanged my mind. 19 3Okay.

CEFARATTI FAX 216.687.0973V 800.694.4787 GROUP
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1 19 4, this is number 27.
2
3 (Thereupon, Deposition
4 Exhibit-Dinie27 was
5 marked for purposes
6 identification. )o f

1

8 D i n i e , datedMs . this isQ .
November 1 and it Blank belows t D .says

10 that. that an indication thisWas was
11 conversationa phone o r some
12 ion with Mr. Blank?conversat
13 with him,conversationA . Some
14 yes.

15 i tremember whetherDo youQ .
16 i n person?was

17 I don't recall posit i V e 1 y .A .
18 Okay. And theseQ . yourare

19 that conversation?fromnotes

20 That'sA . correct.
21 About halfway down iQ .
22 1Industrie Users-Columbus.Energy Do

23 what theknow conversation withyou was

24 Industrialrespect to ?Energy Users

25 recallI f I correctly. DaveA .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Rcportno, investgations and Comprehensive Services for Legal Professionals
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1 giving suppl iersthe that het owas m e
2 had claims out thereof thatwas aware
3 included in thethat b e initialwould
4 lookinground that a t and hewerew e
5 locationswas giving f wherethe om e
6 would probablythose reviews have to
7 take place I could get idea o fa ns o
8 what kind of travel going to bewas
9 involved to set my schedule.

10 to be andQ . There seems a one
11 a circle. know what that i sDo you
12 recall .I donA .
13 On the next page i tOkay.Q .

14 will result inExpect this asays,
15 rememberlegal process. whatDo you
16 withthe conversation respect t owas
17 that note?
18 I don’t recall positively.A .
19
20 Deposition(Thereupon,
21 Exhibit-Dinie28 was
22 marked for purposes
23 of identification.)

24

25 numb er 201, this isBatesQ .
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1 your handwritten2 8 . theseAre notes?
2 TheyA . are.
3 recall when you madeQ . Do you
4 them?
5 t recall the specificI don'A .
6 date.
7 recall if thisQ . Do you
8 visit I EU ?result o f t oyour
9 Based on the thatnotesA . are

10 I would say that i afterhere, t was m y

11 visit with IEU.
12 thatYou indicate needQ . you

13 credit acheck on the rrangementst o

14 FirstEnergy i sServices,between lEU and
15 that correct?
16 • sThatA . correct .

17 explain t oAnd can youQ . m e

18 trying to check?what you were
19 recallI don’t positively.A .

20 recall what it wasDo youQ .

21 reviewed that made writethat youyou
22 that note? I

23 I think i t result o fA . was a

24 that I had withdiscussionsthe
25 my entire initialFirstEnergy after

CEFARAHI FAX 216.687.0973a* 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services for Legal Professionals
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1 round was completed when I said there
2 was kind of one day where we discussed
3 that was in the initialeverything
4 round.
5 And this creditQ . arrangement
6 came up in that discussion?
7 I believe that’s theA . case.
8 And here you indicate it'sQ . a
9 credit arrangement between lEU and

10 FirstEnergy Services. thereI s a reason
11 why you believe that's creditwho the
12 arrangement was between?
13 I don't recall positively.A
14 The next line AndQ . says /
15 t o m e r in accordance with MSA. Whoc u s
16 referring witht o respect t oare you
17 the customer there?
18 I think that linewholeA . goes
19 together because I think that's a 1 1
20 under the first dash.
21 Okay.Q .
22 should say the firstA . I two
23 lines go together.
24 check theneeded toQ - So you
25 customer in with the MSA,accordance o r

GEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporthg, Investigations and Comptehenaive Sendees for Legal Professionals
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1 i s crediti t betweenarrangements
2 lEU/FirstEnergy Services and the
3 Customer?
4 that’sI think the it'sA . way
5 b e .meant t o
6 And who do you referQ . t o a s

1 there?Customer
8 recallI don't W e tai k e dA ,
9 the beginningabout this and I don'ta t

10 i s withoutrecall what the customer

11 through thebackgoing agreements .
12
13 Deposition(Thereupon,
14 Exhibit-Dinie29 was
15 marked fo purposesr
16 fication.)i d e n t io f
17
18 203 throughstampsBatesQ .
19 i snumber 29. M s . D i n i e ,2 3 3 , i sthis
20 on the left o fhandwritingthat your
21 2 0 3Bates ?
22 i s .I tA .
23 And I believe thatQ . says o n
24 that 21?1 2 i s
25 Correct.A .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 2 6?Q . 0 r

2 I thinkA .

3 You indicated that it wasQ .
4 s u b j e c t FirstEnergy Services MSAt o
5 which has not been finalized, and was
6 that with respect to all the I EU
7 claims?
8 All the lEU claims that IA .
9 had looked time .a t of that point ina s

10 And you also notQ . say some
11 subject initial thatt o Doesprocess.
12 indicate that I EU claimsof thesome
13 i n this list?the second roundwere 0 n
14 That would indicate thatA .
15 specificthere accountcustomerwere
16 numbers within these I EU claims, this i s
17 all claim as you'll for theone see
18 claimfirst three pages i s a 1 1 the same
19 but therenumber, certain accountwere
20 numbers that because o f thethe way
21 selectionand thesetscopes were
22 thatmade. those accountprocess was
23 numbers would not have been subject to

24 my testing, if you will.
25 So this i s whereQ . gotyou

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Investigations arvt Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24(h Floor, Cleveland, Ohio 44114*2650 
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1 into the would only do 33 percent?you
2 That ’ sA . correct .
3 Q . This i s the list that you
4 would have been looking at to make that
5 determination?
6 that’sNo notA . correct .z

7 going to get thattWeQ . r e
8 list.
9 s in there.IA . I t

10 s probably I d i d nIQ . I t one

11 indicatei fcheck . S o you o n a page
12 fort’s subject the FES MSA,i t othat
13 allyou're saying forinstance page 2 13,
14 number 61, i s thati nclaimsthe
15 correct?
16 saying for all of theI ’ mA .
17 theyn umb er 61 thati n claimaccounts
18 would be subject that. a tt o o ryes,

19 claims thatleast all of the were

20 To the extentsubject t o my process.
21 s u b j e cof them wasn t tothat m yone
22 I obviously w o u 1 d n haveprocess.
23 looked at that.
24 subjectWhen t osay notQ . you

25 goes to the issue o fthatyour process,

CEFARATTI FAX 216.687.09739 800.694.4787
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1 scope of what you reviewed again?the
2 That'sA . correct .
3
4 (Thereupon, Deposition

5 Exhibit-Dinie30 was
6 marked for purposes
7 of identification.)

8
9 Dinie Exhibit 30 and it isQ .

10 Bates 311. Dinie, this doesM s . not
11 indicate who from.the email Dowas

12 have idea?anyyou
13 believe that thatA . I
14 information has redactedactually been
16 it's from o f I EU ' sbecause customersone
16 and it had identi fyingcustomer

17 information in it.

18 And IFLEM I NG :MS . can

19 confirm that that was the case.
20 know what thisQ . Do you
21 FirstEnergy IEU pool load data logo

22 for by any chance?stands

23 I believe that theA . namewas

24 attached file.of the

25 Do you know why you had thisQ .

CEFARATTI FAX 216.687.0973V 800.694.4787
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1 i n your files?
2 performingA . I n a tm y review
3 the contracts betweenI EU , lEU and its
4 referred tocustomerscustomer o r
5 that indicated whatattachments service
6 covered underlocations to be thatwere
7 were the documentsand thesecontract
8 thepresented with asthat
9 order to identify whichattachments i n

10 be covered.service locations t owere
11 in the thirdi t • sThe 5410,Q .
12 thew i t h updateline. attachment o nsee
13 5 4 10.
14 U m“h mm .A .
15 what the 5 4 10knowQ . Do you
16 refers to?
17 know what it refersI don'tA .
18 t o .
19 claim n u m b e r ?it aQ . I s
20 I donthat, butI doubtA .
21 positively.know that
22 And why do you doubt that?Q .
23 the date o fbasedJustA , o n

24 I don’t thinkparticular document.this
25 claim that high.numbersthat there were

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations and Comprehenswe Services for Legal Professionals
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1 Q . again thisAnd once was
2 provided to with the attachment?you
3 A . I believe And theys o .
4 don't i n order,to be but Iappear
5 believe s o .
6 of it beingQ . And the purpose
7 provided to you confirm thet owas
8 locations for a particular claim?
9 confirm the locationsA . forTo

10 a particular customer.
11 Q . So this a document thatwas
12 review materials whenpart of thewas
13 visited lEU provided toyou o r you
14 later?
15 A . I don't recall specifically,
16 but based on the date of this. this was
17 probably part of the review materials o n
18 my initial collectedreview that I a t
19 the end of the day because they were
20 trying t o of there beforeoutget me
21 rush hour embarrassed tohit, almostI

22 say.

23 Q . It’s a good thing i n

24 Columbus. also mark 312Okay. Let me

25 why mark 311don't and 312a s w e

CEFARAHl FAX 216.687.0973V 800.694.47B7 GROUP
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1 both number 3 0 . woulda s
2 easier.b e I think they’re similar.
3 explain why youCan you
4 this particularhave email?
5 It’sA . the thesame a s one
6 that just discussed.w e

1 And so the purposeQ . t owas

8 explainhelp the locations for a
9 particular customer?

10 The purpose for me to beA . was

11 identify locations theable to what
12 particular wanted covered undercustomer
13 that it had thethe contract o r
14 it had with lEU.agreement tha t

15 number 302BatesQ . t oL e
16 through 307. This 3 1 .i s
17
18 {Thereupon, Deposition

19 Exhibi t-Dini e31 was

20 marked for purposes
21 o f identification.)
22
23 Why don't you takeQ . momenta
24 look through all of these if yout o

25 would because I have generalsome

CEFARATTI FAX 216.687.09739 800.694.4787
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1 questions .
2 D i n i e , would theseM s .
3 reflect your on the masternotes
4 services agreement

5 theseSome of would reflectA .
6 serviceson the masternotes agreement.

I

7 And are these withnotesQ ■

8 review claimof IEU’srespect to your
9 the initial round?i n

10 I believe they I allA . r e
11 the initial round,related t o yes.
12 actualAnd thisQ . was your
13 visit I E U ?t o
14 That'sA . correct.
15 Okay. page 302 you haveAtQ •
16 number What othernote#a one,
17 anticipated between theagreements are
18 explainCould you whatmember and IE U.
19 that means?
20 recallI f I correctly. IA . a s
21 going through the agreement betweenwas
22 therelEU and its member. was a
23 provision in there that said other

24 executed andmay have to beagreements
25 of otherto what typesinquiredI a s

CEFARATri FAX 216.687.0973800.694.4787 GROUP
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1 agreements they were i n g to beexpect
2 executed .
3 And this was the formQ .
4 agreement that we’ve discus sed earlier

5 had a reference other thatt o agreements

6 would have to be executed?

7 agreements thatOtherA . may

8 that’sto be executed.have correct.

9 i s the form template.This
10 And what other agreementsQ .
11 designated?were

12 inquiry f theA . Upon o
lEU and I don't13 representingindividuals

i t1 y spokes p e c i f i c a 1 t o ,14 remember who I

15 R a n d aeither Mr. or Mr. Murray,z 2 owas
16 theyindicated that notthey were

17 to bes p e c i f i cintending agreementsany
services18 executed other than the master

just kind19 and that thisagreement was
case they had missed20 catch-all ino f a

21 something .

22 And numberOkay. two youQ .
23 all members claimedindicate that not

mark.24 and I think that's

25 A . Correct .

CEFARATTI FAX 216.687.0973•a 800.694.4787 GROUP
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1 And then you haveQ . not true,
2 disconnect could you'explain that?/
3 reviewing theA . I n contracts
4 that lEU had presented It o m e , was
5 unable to find in the listings that
6 FirstEnergy had provided to me names o r
7 at least I thought I was unable findt o
8 related to those customers thatnames
g i n that contract in instances.were some

10
11 curiousAnd I was t oa s
12 decision makeI EU had made not t oa
13 claims certainon behalf o f customers

14 and that’s what my question i tandwas
15 explained that'st o notwas m e n o ,
16 glitch in theand that how thetrue,
17 FirstEnergy was discovered,system
18 because when I reported that back t o
19 FirstEnergy and said. hey. I’ve seen
20 sayingout here that they'recontracts
21 seeing thosethey claimed and I’mI notV e
22 that's when itlistings. waso n m y
23 glitch inthere was thediscovered that
24 needed to get theand Ithe system
25 that FirstEnergy couldfilesASCII s o
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1 that check to they pickedmakerun sure
up everything that2 had been claimed.

3 Q . And this the Novemberwas

4 that we discussedissue earlier,18th
that while5 askingyou were

November 18th,6 A . that

7 correct, yes.
S o r e s u 1 t of this8 Q . a s a

it is testimony that lEU9 inquiry. your
claiming for all its i so f members,10 was
correct?11 that

w o u 1 d n * t say all of its12 IA .
I don't know if itsmembers because13

i smembership extensive than the14 more
that looked butI it was15 contracts a t ,

all of thefor for16 claiming customers
reviewed17 which I contracts .

Okay. And once again you18 Q .
about 20, is that19 said that was

20 correct?
About 2 0 2 021 contracts.A .

22 customers y e S'.t

And number four. can't23 IQ .
what that24 quite read note 1 s .

Time period indicated by25 A .

CEFARATTI FAX 216.687.0973« 800.694.4787 GROUP Support Compaoy 
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1 some members.

2 Could you explain what youQ .
3 meant by that?
4 of the attachmentsA . On some
5 service locationsthat identified the
6 that the members wanted covered under

7 they had indicatedthe a timeagreement.
8 tryingperiod on there and I t owas
9 decipher that meant and thatwhat was

10 my inquiry.
11 And what did it mean?0 •
12 again withmy discussionsA . I n
13 and/or Mr.either Mr, Randazzo Murray,

14 that that wasthey indicated to m e
15 period for which thatactually the
16 listed itsparticular hadcustomer

load for17 historic capacity or his t o r i c
particular18 that account .

19 Could you readKAHN :MS .
20 that again .back
21 {Record read. }

22 303 you indicateQ . On Bates
23 must be executed.other agreement swhat
24 you hadreferencethis theI s a ssame
25 3 0 2 ?o n
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1 i s .I tA .
2 And notOkay . allQ . customers
3 listed attachments claimed, is thato n
4 already discussed?what we’ve
5 A . Y e s -
6 And you have again theQ . once
7 time periods and question mark. Ia s
8 time periods that jthis the u s twerew e
9 discussing 7

10 Yes.A .
11 time period forAnd you haveQ .
12 Electric, and I'mOhio, notGGC sure

13 i t . explaino fabout the Can yourest
14 and what i twritten therewhat you I v e
15 means?
16 I believe that thereA .
17 period indicated under like thattime
18 that particularparticular column o r row

19 that referenced Ohio GGC Electric. I

20 last word is,what thatdon I termt know
21 don’t know forbuty b e , Iteamo r m a
22 just ai t I twhat means . wassure
23 to be to identifyablereference for m e
24 so that could showwhere that Ia twas
25 and ask them what this timeto themi t
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1 period meant.

2 a particular claimForQ .
3 ForA .
4 customer?Q . o r
5 a particularForA . customer o r
6 maybe than I don'tcustomer.more one
7 recall specifically.
8 And you have thatQ . contracts
9 but claimed.found Cannotwere you

10 explain that?
11 a couple o fTheA . r e were
12 a couple o for therecontracts were
13 listingthe thataccounts that I o nsaw
14 FirstEnergy had provided to me that I
15 could identify a for uponcontractnot
16 my initial review.
17 And how was that resolved?Q .
18 I had inquired about thatA .
19 provided toand the contracts were m e .
20 provided actually thatthinkI one was
21 they had just mistakenly leftday that
22 think anotherit out and sentI one was
23 t o m e .
24 And Bates stamp 304 , do youQ .

25 parties t'h ethe t orecall who were
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1 i s it inservicemaster agreement o r
2 anywhere?notesyour
3 believe theA . masterI
4 agreement basedservices my noteso n was
5 between FES I don't recalland IE U. i f
6 parties .there any otherwere
7 recall whatAnd do you0 .
8 services offering providingFES i s o r
9 servicestheunder agreement?master

10 recall positively.I don'tA .

11 you look through yourCanQ .
12 if that can beandnotes see
13 determined?
14 I t determine basedIA . o ncan
15 would beservicesray notes what
16 provided.
17 do youDo you know recallQ . I

18 procurement?if it powerwas
19 remember positively.I don'tA .

20 supplying?S c h e d u 1 i n g orQ .
21 recall .II don tA .
22 you do recallButOkay.Q .
23 going t oServicesthat FirstEnergy was

24 f those services?be the supplier o
25 recall that, either .I don* tA .
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1 I don services they were.
2 Okay. You have inQ . your
3 assurednotes that t o
4 pricing pooled recallDo youenergy.
5 what the assured pricing pooled energy
6 is?
7 I don't recall offhand whatA .

6 that i how it was defined.
9 And your notes don reflectQ .

10 than saying it's definitionother number

11 four, 2 0 0 0 know whatmegawatts . Do you

12 that means?
13 I would guess thatA .
14 assuredfinition number four i s whered e
15 icing pooled either foundP r energy was
16 defined and I don recallwaso r
17 specifically what the 200 megawatts
18 relates t o .
19 receive theI t IE U mustQ . says
20 assured pricing pooled D oenergy. you
21 what that means in yourknow notes?
22 Again, I don’t rememberA .
23 positively. I think, i f I recall

24 statedcorrectly, that lED, exactly as

25 here. had to receive this assured
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1 pricing pooled energy and I don't know
2 for relatessure what that thought o o r
3 why they had to receive that.
4 do you know who theyQ . And
5 receiving it from?were
6 I don't know what theA .

7 assured pricing pooled energy is, s o n o ,

8 t know who it was beingI don received

9 from.

10 how theknow assuredQ . Do you

11 relatedpricing pooled energy is to the
12 MSG?
13 know that.I don’tA .

14 recall whoDo you knowQ . o r

15 billinghandling thewas
16 recall .I don’tA ,
17 under the MSA?Q .
18 t recall that, either .II donA .

19 appears that youI tQ . Okay.
20 in yourindicated term notes .t e n - yeara
21 know that commitmentwhatDo you was
22 for ten yea r s ?
23 I be 1 i e V e that was theA .

24 duration 6f the MSA.
25 And what was t 0Q . occur
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1 what the for those tencorami tmentwas
2 years?
3 Ob je c t i o n,MS , FLEMING:
4 asked and answered.
5 still answer.Q « You can
6 servicesI don know whatA .
7 provided under the MSA.were

8 Okay. note hereYou haveQ - a
9 with if FirstEnergy Servicesrespect to

10 price fora t lowercan source a a
11 calendar willthen FES and lEUyear.
12 take efforts maximize resalet o revenue
13 of MSG.
14 do youknow,Do you
15 recall what that about?was
16 I believe that thatA . was a
17 provision from the Whethercontract.
18 it's a direct quote whether it waso r
19 revised into my I don't know.notes,
20 recall if theyDo youQ . were
21 going to be reselling the MSG that lEU
22 obtaining?was
23 writtenOther than what'sA ,
24 here. I don any a d d i t i o n a 1

25 pieces information that would haveo f
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1 surrounded that.
2 recall anything withQ . Do you

3 how FES is goingrespect to t o source

4 price?a t
5 I don’t.A . No /
6 anything withthereWasQ .

would be delive ring the7 whorespect to
a lower price?8 a tsource

I don’t know.9 A .
10 lines down haveA coupleQ . you

and then will negotiate/ the11 price set
12/31/05.from 1/1/01 to12 price i s set
i s that'swhat price that13 knowDo you

14 being set?
industrials a price for15 I tA .
That's what16 and commercial customers .

17 a n d s for.the s tI & C
generation?18 forA priceQ .

recall .19 I don'tA .
b e20 s going toAnd i t IQ . a

throughfrom 0 6price21 negotiated market
i srecall what that ice22 Do youten. P r

23 being set for?
same price24 theIt relates t oA .

subbullet. but25 i tabove because aa s
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1 I don recall what it was for.
2 IEU isnote thatYou haveQ . a
3 eligible o ffor five to 20 percent
4 explainsavings t o Can youcustomer.a
6 that?
6 I don 1 1 theA . r e c a
7 specifics .
8 who theDo you r e c a 1 1Q .
9 customer is there?

10 I don't know.A .
11 is the IOkay. What SSA?Q .
12 believe i t I top of 304.at thes
13 service andThat'sA . the
14 supply agreement.
15 that?And whatQ . was
16 Those would be theA .

17 between lEU and its customersagreements
18 and members.
19 referredOkay. t o0 . S o it was
20 andthe services and supply agreementa s
21 that's what the attached to, i sMSA was
22 that correct?
23 ThatA . I correct.s
24 Okay far0 . And as as you

25 executedknow. the MSA has not been
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1 yet?
2 To the best o f my knowledge,A .
3 but I haven't made that inquiry anytime
4 recently.
S reviewing thisI nOkay.Q .
6 MSA, of what thecould you get a sense
7 FirstEnergy Services would be?role o f
8 I might have at that time,A .
9 but recall now.don 'I t

10 have down hereOkay. YouQ * a
11 liability clauselimitation o fnote o n
12 FAS 133,think it's i thatand then I s

13 right?
14 That's r e c t .A . cor
15 does thatWhat mean?Q *
16 There must have beenA . some
17 of 1i a b i 1 i t y clausesort of limitation
18 MSA that limited the 1 iabil ityi n the
19 kind ofof FES t oand that was notea

20 if that any FASmyself createt o see
21 FirstEnergy.13 3 issues for
22 complain FAS 13 3?'Could youQ .
23 AccountingFinancialA .
24 whichBoard 133, relates toStandards
25 derivative and hedging activities.
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1 And did you check furtherQ ■

2 into that?
3 withI n conjunction my workA .
4 on the FirstEnergy audit.
5 And whatQ . was your
6 conclusion?
7 recall specifically.I donA .
8 auditSo this is for yourQ .
9 versus thi review procedure?s

10 Yes / i t forA . separatea
11 engagement .
12 And that's why you wroteQ .
13 that note because concernedyou were
14 with respect to your other engagement?
15 I wanted make that IA . t o sure
16 understood being that this was a
17 contract that FirstEnergy Services had
18 out there, I thatwanted to make Isure
19 had understood fwhat that
20 liability i n conjunction with FASwas
21 13 3.
22 withDid you discuss thatQ .
23 anyone?
24 I don t believe I did.I IA .

25 recall positively. thinkdon't No,' I X
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1 had question of of theone
2 individuals at FirstEnergy that was
3 for the FASresponsible 13 3
4 or maybeimplementation, responsible
5 but kindisn’t a good word, o fwas

6 spearheading the 133 implementation and
7 w h e t h einquiredI think t oI a s

8 ServicesFirstEnergy and thelooked a t
9 that it had.contracts

10 And who that?Q . was

11 a couple pointThere ' s o fA .
12 and I don't recall specificallypersons
13 who it was.

And do you recall what their14 Q .
15 whether not theyt o o ra sanswer was

FirstEnergy Services16 had reviewed that
17 contracts?

18 do know that they hadIA .
19 FirstEnergy Serviceslooked thea t
20 contracts .
21 couple pointtheAnd whoQ . are

22 persons?
23 individual byIOh , thereA . s a n
24 of John Sommers Sommer.the o rname

25 individual by the o fThere name
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1 E 1 ke , I think it's Becker .

2 an individual by the of Jeffname
3 K a 1 a t a .
4 indicating thatAre youQ .
5 whoever it spoke respondedt owas you
6 they had reviewed the MSA?by stating
7 I don’t know that IA .
8 specifically asked about the MS A . I
9 think I asked in general , because

10 FirstEnergy have otherServices does
11 to whethercontracts out there. o ra s
12 not appropriate individuals were
13 FirstEnergy Servicesinvolved a tover
14 and at FirstEnergyif the contracts over
15 had been reviewed.Services
16 any otherWere thereQ .
17 FirstEnergy Servicesagreements between
18 and lEU members out doingwhen you were
19 review that recall?your you
20 o f .Not thatA . m aware
21 about two-thirds3 0 5 ,0 . Page
22 of the needs.capacitydown, youway
23 indicate load following. that a n
24 lain and thenindication that the IE U c
25 option claim strike.you have
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1 reference t o capacityYour
2 and optionload following claim,needs.
3 could explain tha me?t t oyou
4 correctlyr e c a 1 1 IA . z

6 s p e c i fied in thethat itbelieve SSA
6 claims would be madeagreements that o n

a load following basi7 s .
And what i option claims the8 Q .

9 reference?
load10 theThat they choseA .

capacity11 option thefollowing versus
12 factor.

have i nthat13 BelowQ . you
that theunderstandsMember14 quotes.

of the IEU-OH15 structureexact
controlledprogram will be16 aggregation

that shall be17 by definitive agreements
Services, I E U18 executed by FirstEnergy

19 ((and member.
part of the SSA?Was that20

i tI believe21 A . was.
And do you know what22 Q .

executed bygoing to b e23 agreements were
Services?24 FirstEnergy

recall correctly. the25 I f IA .
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1 only that was brought to myone
2 attention by Mr. Randazzo and Mr. Murray
3 was the fact that the MSA had not been
4 actually executed.
5 So the MSA was goingQ . t o
6 control the i saggregation program, that
7 correct?
8 That to beA . correctappears
9 based this statement.o n

10 And it's goingQ . to be
11 executed by the members well a sa s
12 FirstEnergy Services and IE U, i s that
13 correct from what you're stating?
14 That also to beA . appears
15 correct based on this statement.
16 Did you question anybodyQ .
17 about that?
18 regarding what?QuestionA .
19 Who would be executing i t .Q .
20 Who would be executingA .
21 The definitiveQ . agreement.
22 know thatI don’t theA .
23 defined term.definitive agreement

24 s just definitiveI think i t • agreements

25 I specificallyand I don't know that
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1 asked who would be executing the
2 definitive agreements.
3 I believe youQ . But just
4 testified when asked about theyou
5 definitive agreements you toldwere was
6 the MSA, is that correct?
7 Only as it relates to theA .
8 document be executed betweenthat t owas
9 ThisFirstEnergy Services and IE U. I

10 believe i f I recall correctly, this
11 that droveactually the quote m ywas
12 talked about backfirst question that w e

13 whatwhichBates number 302, sayso n
14 anticipated.other agreements are
15 inqui red o fAnd when I
16 from theasidetold thatthat, I was
17 t any specificIthat thereMSA, w e r e n

18 but that thatthey had in mind,that
19 others thatcatch-all forwas kind o f a

potentially could need20 needed to be o r
21 thei n future .b e executedt 0

22 a question righthaveYou0 .
23 lEU allocate the assuredbelow that. Can
24 pricing pooled energy among customers.

25 answered?questionDid you get that
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1 A . I believe I did.Yes,
2 And what theQ . answer?was
3 I believe thatA . answer
4 actually from FirstEnergy. I thinkcame
5 I inquired of FirstEnergy of tha t answer
6 and the essentia 1 1 y theyanswer was yes,
7 allocate.can
8 you mean byQ . What do
9 allocate?

10 A . differentAm o n g s t customers.
11 The i f I recall correctlycontext
12 the context of this question is i fthat

13 there's within the SSA agreementnot

14 a provision thatthink that saidI was
15 if there's sufficeenough MSG tonot
16 entire lEU claim claimsthe whicho r
17 contained customer accountsnumerous
18 from various then IE U couldcustomers.
19 theallocate the assuredamounts.
20 pricing pooled energy amongst those
21 customers.
22 saying thewhatQ . S o are you
23 assured pricing pooled energy is?
24 would believe it's theA . I

25 positivelyknow thatbut I don'tMSG,
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1 because I don't recall the definition o f
2 i t ,

3 shouldFLEMING; IMS .
4 point that I havetell you at this got
5 leave in minutes.1 5t o
6 OkaKAHN:MS . y •
7 3 0 4Q . notes a tS o your0 n
8 where receive assuredIEU musti t says

200 megawatts.9 pricing pooled rgy ,e n e
10 again MSG?that would be once

11 know thatI donA .
12 That would be my belief,positively.

13 that p o s i t i V e 1 y .but I don’t know
you said that you14 WhenQ .

allocation,15 checked with Firs t E n e r g y o n

16 with?who did you check

17 forI don’A .
I think I probably would18 either .sure,

19 discussed that with Dave Blank.have
referringSo you’re20 t oQ .
FirstEnergy21 FirstEnergy Corp. o r

22 Services?
23 FirstEnergy Corp,A .

24 On page 306 you indicateQ .
25 the I thinkmidway down, MS A ,about
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1 that lEU-Ohiomay be between and
2 FirstEnergy is into i nentered
3 substantially the form the draftsame a s
4 document contained in appendix A .
5 A . That I correct .s
6 entered ii s I sQ . You n t o .say
7 that your understanding what was
8 explained to you?
9 believe this i sA . N o / I a

10 direct direct couldIquote o r a s a s
11 possibly straight outwrite it of the
12 SSA agreement.
13 the language withThis i sQ .
14 the MSA has b erespect to that t 0

15 entered substantially theinto in s a me
16 form the draft?a s
17 A . That’s correct .
18 very b o tAnd at theQ . tom you
19 have. but in MSA forNo p r hereices
20 pooled explain that?Can youcustomers.
21 thererecall correctly,A .
22 stated in the SSApriceswere n o
23 pricings inbut thereagreements, were
24 whatever pooledthe MSA for customers

25 i s .
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1 (Recess had.)
2 KAHN : I ’ mMS . not sure
3 that we're going to be able t o
4 I would likeconclude, i t1 et os o a V e
5 open theand then leave ssibilityopen P ?
6 of concluding later i f need t o .w e

1 we’ll do isWhat I have a
8 ask thatfew questions I hopet omore
9 will maybe get a point wheret o w eu s

10 come back,won’t actually have but It o

11 look at these documentsdo need to more

12 we've coveredthoroughly and make sure
13 in here previously.the issues that were
14 but I would like toI think we have
15 transcript and makei t thet ocompare

and let you16 back to youand getsure
17 know.
18 w o u 1 d n ' tFLEMING: W eMS .
19 Iagain sincebackt owant w e V ecome
20 over five hours. I falready been here
21 cur t a i led perhapscan bethat o r even
22 are herthat these notesw e agreecan
23 would beyou know. whatever, w eo r
24 in writing.happy to do that
25 We might beKAHN ;MS .
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1 able to do that. might beW e able t o
2 d o of it with interrogatories.some
3 11 try figureW e I something. butt o out
4 I do have a few questionsmore
5 BY MS. KAHN :
6 D i n i e i n let ter thatQ . Ms . a!

7 I received from your counsel i i st
8 indicated that you had copies of I EU
9 icipationmember contingent part

10 and that not goingagreement you were
11 produce that document. thet o I s
12 member participationcontingent
13 related to the MSA?agreement
14 A . N o .
15 it theI s SSA?Q .
16 i s .I tA .
17 is the Okay, AndI t SSA?Q .
18 i sthat the criteria that you looked a t
19 ke the determinationt o not t om a

20 make the determination; adviset o
21 issuesFirstEnergy whether there were
22 capacitywith respect
23 sale. is that correct?
24 correct.A .
25 the templateAnd this i 5Q .
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1 document that I ve been discussing aw e
2 fair for the lastamount several hours?
3 A . Between IEU and its member
4 customers correct .

5 Did you discuss the SSA withQ .
6 Blank?M r .

1 I would have discussed myA .

Q with the SSA with Mr. Blank .concerns

9 BlankDid you provide Mr.Q . a

10 it?copy of

11 1 didA . not.
12 provide Mr.Okay. Did youQ .
13 Blank copy of the MSA?a

14 copy of theA . I never had a

15 butreviewed f the MSA,MSA. I copy oa
the MSA in my16 had a copy ofI’ve never

17 possession

18 Thank XMS . KAHN : you.
t.h eclose19 least nota tbelieve canw e

20 deposition , but put it on

21 MS . FLEMI NG : I can go

22 if you have aanother
23 couple more questions.

R u X i n24 HARDYMON:MR . M r .

25 being.left out of this discussion.i s
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1 Is that Paul?okay with you ,

2 i t i s .RUXIN :MR . Yes,

3 1 encourage i t .
4 BY MS . KAHN :
5 do one item,Q . Let morem e
6 Dinie Exhibit 32, 377 and I believe i t
7 to 385.goes
8

9 (Thereupon, Deposition
10 Exhibit-Dini e32 was

11 marked for purposes
12 of identification.)
13
14 have that document i nDoQ . you
15 correct this isI allfront of you? Am
16 one document?
17 ThatA . not correct -
18 correct thatQ * Am I one
19 of 377 through 379?document consists
20 That’s correct .A .
21 do that,Okay. Why don’tQ . w e

22 identify this document,first . Can you
23 please?
24 This is my writtenA . summary

25 Industrialof my review related to
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1 Energy Users.

2 And did you provide thisQ .
3 written Blank?summary to Mr.
4 I provided i t to himA . readt o

5 and review with me paragraphwenta s w e

6 items that I hadby paragraph with the
7 returnedthen he i t thenoted, but a t
8 that day.conversationend of that
9 left sidetheAnd onQ . you

10 Thosehandwritten notes.have aresome
items that you’ve discussed11 the two

12 earlier with r e s p e c

13 Id beThat w o u correct.A .
understanding14 And it’sQ . your

15 the lEU members?that MSG is flowing t o
my understanding that16 It’sA .

17 beha 1 f of theclaimed I E UMSG was o n
i m a t e 1 y be thewould u118 they tmembers s o

19 recipients yes.z

know i f the20 DoQ . r eyou

21 receiving MSG yet?actually
t know that22 I don IA .

23 positively.
37 8 have24 Okay. At pageQ . you

25 determineare unablethat you t onotea
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1 that had agreedthe to thecustomers
2 locations covered becauseto be the
3 did not sign the attachments.customers
4 How that resolved?was
5 very lastThe sentence thereA .
6 however, a 1 1 instances ablei n I t owas
7 o fverify at least piece customerone
8 information.
9 verify thatable toWereQ . you

10 they had designated their locat ions
11 prior 19th?Octobert o
12 believe that would be theA . I
13 correctly.i f recall I wouldIcase.
14 have to beback my notesto go t o sure.
15 but if I correctly. therecall
16 information tha provided didnIt was
17 issue .dateme fromconcern a
18 i n thehaveAnd youQ * next
19 Murray provided youparagraph that Mr.
20 and faxes fromwith emailscopies two
21 o f that becausethe customers. Was
22 there withonly two whichcustomerswere
23 you had concerns?

24 recall pos i t i V e 1 y .I donA .
25 go back to my notes.t o
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1 And you indicateQ . in your

2 summary that the customer sent
3 fax andinformation via email regarding
4 their Did you have proof o faccounts .
5 that?
6 think IA . I now understand.
7 to theThe attachments contracts i n some
8 that gavetimes spreadsheetswere m e n o
9 who had prepared themindication t oa s

10 information obtained andor how the was

11 inquiry of that, M r .forth, and upons o

12 me that i nindicated toMurray some
13 lEU had actually prepared thatcases
14 information that theinformation from

16 them piecemealcustomers had sent t o

16 forth.andthrough emails. faxes s o
a couple17 asked toI see

18 orderand faxes i nemails t oof those

19 verify that what heand tomake sure
20 truly situationthetelling wasm ewas
21 couple o fthat's thebelieveand I
22 that he had provided.emails and faxes

23 And you felt that reviewingQ .

24 reviewof thosetwo was

25 In findingA .

CEFARATTI FAX 216.667.09739 800.694.4787
GROUP SJjS&p..,
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1 sample?Q .
2 no discrepancies,findingA . I n

3 1 enough toI thought that was a t east

4 support his statement yes.

5 378 at theAnd also a t. Q .
6 thatbottom it references 14 contracts

7 reviewed and I believe I’ve seenyou
8 1 8elsewhere today that there were
9 think i nyou reviewed Ithatcontracts

10 Is thereyour handwritten notes. a

11 a discrepancy here?reason for
12 probably recallalsoA . As you
13 becauseearlier today,that you had seen
14 set for myof the that wasscope
15 it w a tprocedures. t necessarys n

15 every single contract thatreview was

17 It depended upon whichout there.
18 selected inspecific accounts were
19 laidscope thatwith theconjunction was

20 might have beenalthough thereout. s o
21 0 fthetotal ,i n1 8 contracts m yscope

22 only required memight haveprocedures
23 1 4 .look a tt o
24 while 18 contractsS oQ . were

25 sayingIi s what youpresented, your e
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1 14 of the 18only reviewed contracts?
2 I only looked 14 inA . a t
3 procedures thatconjunction with the
4 laid out t oWere m e .
5 KAHN : I think theMS .
6 into with abest do is go recessw e can
7 willbut we t t e mp tcontinuance, t oa
3 avoid that if we can.

9 FLEMING : AndOkaMS . y •
10 We'llsignature. wantdon't w a i V ew e
11 reviewt o i t .
12 (Deposition adjourned a t

13 5 : 18 p . m . )

14 waived.)(Signature not

15

16

17

18

19

20

21

22

23

24

25
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1 4 7 5 0CEFARATTI GROUP FILE NO.

2 ENRON ENERGY SERVICES X'S .CASE CAPTI ON:

3 FIRSTENERGY CORP., E T AL .

4 DENISE DINIEDEPONENT :
5 APRIL 17, 2 0 0 1DEPOSIT I ON DATE:
6 
7 (SIGN HERE)
8 The State of Ohio, )

9 County of Cuyahoga S S :)

10 Notary Public inBefore andam e ,
11 and State,for personallysaid County
12 DINIE who acknowledgedappeared DENISE
13 read his/her transcriptthat he/she did
14 listedi n the above-captioned natter.
15 any necessary corrections on the
16 and did signsheet,accompanying errata
17 statement and thatthe foregoing sworn
18 his/her and deed.the same is free act
19 IN TESTIMONY WHEREOF, I have
20 affixed and officialhereunto my name
21 seal this a t 
22 2 0 0 1.day of A . D .t

23
24  
25 Notary Public Commission Expires

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. Investigations end Comprehensive Services for Legal Professionals
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CERT I FI CATE
fState Ohioo

S S . :
County o f Cuyahoga )

I .
within

a

s o

I

o f

o fm y
t

Commission expires 3 2 0 0 4.November

CEFARATTI FAX 216.687.0973Q 800.694.4787

I

s s ; 
the

Notary
State

I 
attorney 
interested

this
and

i s 
the

a
State 

and 
the 
t o 

and
a f 0

a m 
for 

i n

the 
the 
was
pre

further 
was 

the

further
counsel
otherwise
action.

certify that 
o r

said
and

correct 
given by

certify 
the 

caption

V e
day

I do 
relative, 
party, 

event
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trans
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sworn 

truth 
cause 
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reduced
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Public
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truth,

truth
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IN WITNESS 
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that
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Applicant: An entity that has submitted a complete Application to enter into a2.03

Service Agreement under this Tariff.

Application: An application for service under this Tariff in the form attached hereto2.04

as Attachment A.

2.05 Authorized Representative: The person(s) designated in writing by the Parties to

enter into Transactions under their Service Agreement(s).

2.06 Book-Out: An agreement whereby the Parlies, and/or third parties, are relieved of

their respective obligations to deliver and receive Electric Service under Transaction(s) without

physical delivery of Electric Service.

Bulk Power Group: The organization within FirstEnergy that performs wholesale2.07

merchant function activities on behalf of the FirstEnergy Operating Companies.

2.08 Business Day: Any day on which Federal Reserve member banks in New York City

are open for business.

Buyer: The Party to a Transaction that is obligated to purchase Power during the2.09

Period of Delivery specified for that Transaction.

2.10 Capacity: The resource that produces electric energy, measured in megawatts.

Certificate of Concurrence: A certificate, in the form annexed to the Service2.11

Agreement appended hereto as Attachment B, executed by a Customer that wishes to engage in

exchange Transactions under this Tariff.

2.12 Confirmation Letter: A written notice setting forth the terms of a Transaction

substantially in the form annexed hereto as Attachment C or in Attachment E.
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2.29 Interest Rate: The lesser of Prime Rate plus two percent and the maximum lawful

rate permitted by applicable law.

2.30 Loss Free, Non-Market Support Generation: System-level generation made available

by FirstEnergy or third party suppliers for which FirstEnergy will supply losses during the months

of September through May for energy delivered to Ohio retail customers of The Cleveland Electric

Illuminating Company, Ohio Edison Company, and The Toledo Edison Company in accordance

with the Supplemental Settlement Materials approved by the Public Utilities Commission of Ohio

in its July 19,2000 Opinion and Order in Case No. 99-1212-EL-ETP, et

2,31 Market-Support Generation: System-level generation made available by FirstEnergy

pursuant to the terms of (1) the Stipulation and Recommendation and (2) the Supplemental

Settlement Materials filed with the Public Utilities Commission of Ohio on April 17, and May 9,

2000, respectively, in PUCO Case No. 99-1212-EL-ETP.

Month: All of the days in any calendar month, or if a reservation starts on any day2.32

other than the first day of the month, the number of days remaining in the month in which the

reservation commences.

NERC: The North American Electric Reliability Council, or its successor.2.33

2-34 Off-Peak: Unless otherwise agreed by the Parties, any hour not falling within the

On-Peak period.

On-Peak: Unless otherwise agreed by the Parties, any hour during the period2.35

starting 7:00 a.m. and ending 11:00 p.m. prevailing time in Akron, Ohio, of each day except all

hours on Saturday and Sunday and the days on which the following holidays are generally
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observed: New Year’s Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day

and Christmas Day.

2.36 Option Transaction: An agreement under which one Party (the “Holder”) acquires

for a purchase price (the “Premium”) the right (an “Option”), but not the obligation, to purchase

from or sell to the other Party (the “Grantor”) an agreed Contract Quantity for a specified price

(the “Strike Price”), duration, and Delivery Point, by exercising such right prior to a specified

time on an agreed date (the “Expiration Date”). An Option Transaction under which the Buyer

has the right to purchase Electric Service is a “Call Option.” An Option Transaction under which

the Buyer has the right to required Electric Service to be purchased is a “Put Option.” For

purposes of this Tariff, an Option Transaction that has been exercised shall be deemed to be a

Transaction.

2.37 Out-of-Pocket Costs (OPC): As it applies to Transactions under this Tariff, all

expenses incurred by FirstEnergy that would not otherwise have been incurred if the Transaction had

not been arranged. Such expenses include, but are not limited to, costs associated with fuel, variable

operation, variable maintenance, startup, shutdown, minimum run, taxes, minimum load, SO2, and

other emission allowances, transmission losses, charges for any Capacity and Energy purchased, or

charges of a similar or dissimilar nature, which are reasonably allocated by FirstEnergy to such a

Transaction. In no event shall such costs include charges for transmission services provided by

FirstEnergy.

Period of Delivery: The period of time measured from the date deliveries commence2.38

under a Transaction through the date deliveries are to terminate under a Transaction.
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Power: Either or both electric capacity and energy expressed in megawatts and2.39

megawatt hours.

2.40 Party or Parties: FirstEnergy and the Customer that has executed a Service

Agreement under this Tariff

Prime Rate: For any date, the per annum rate of interest announced from time to time2.41

by The Chase Manhattan Bank as its “prime” rate for commercial Ioans, effective for such date.

2.42 Schedule, Scheduled, or Scheduling: Communicating and confirming, with a Buyer,

transmitting utilities, and Seller, that a specified amount of Electric Service is to be made available.

delivered, or received and providing all such information, and satisfying all such requirements, as

may be necessary, to cause such Buyer, transmitting utilities, and Seller to recognize and confirm

the delivery or receipt of the Electric Service.

2.43 Seller: The Party to a Transaction that is obligated to sell Electric Service during the

Period of Delivery specified for that Transaction.

2.44

Attachments B and E to this Tariff, and any amendments or supplements thereto, entered into by

Customer and FirstEnergy for Transactions under the Tariff.

Tariff: This Market-Based Rate Wholesale Power Sales Tariff (MRT), including the2.45

Service Agreements and attachments appended hereto, as they may be amended from time to time.

Tolling Agreement: A Transaction under this Tariff where fuel is exchanged for2.46

Electric Service.

Transaction: Each separate arrangement for the supply of Electric Service by2.47
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FirstEnergy to a Customer under the rates, terms, and conditions of the Tariff, Service Agreement,

and Confirmation Letter between the Parlies. A Transaction shall not be deemed complete until the

Parties have satisfied their respective obligations and responsibilities related to the Transaction

arising under this Tariff.

Week: Unless otherwise agreed by the Parties, the seven day period commencing at2.48

12:00 midnight on Sunday.

2.49 Year: Any twelve month period ending at twelve o’clock midnight on the eve of the

one-year anniversary of its starling date.

ARTICLE m SERVICE AGREEMENTS

Prerequisite to Service. In order for a Customer to take Electric Service under this3.01

Tariff, a Service Agreement must be executed by FirstEnergy and the Customer and filed, as

required, with FERC. The Customer will cooperate with FirstEnergy and provide information

necessary for FirstEnergy to proceed with any such required filing. FirstEnergy will tender the

Service Agreement for filing with FERC, as required, in accordance with FERC rules and

requirements.

Effective Date. Electric Service provided under this Tariff shall become effective on3,02

the date specified in the Service Agreement, or on such other date as assigned by FERC.

Termination. A Service Agreement may be terminated by either Party upon thirty3.03

(30) days’ prior written notice, provided, however, that the Service Agreement will remain in effect

until all Transactions previously agreed upon or entered into are completed.

ARTICLE IV SERVICES TO BE RENDERED
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Electric Service. All Transactions between the Parties other than Transactions4.01

involving sales of Market Support Generation shall be at negotiated rates, subject to Service

Schedules A and B, between Buyer and Seller. Sales of Market-Support Generation shall be at rates

set forth in the Form of Confirmation Letter for Market Support Generation annexed hereto as

Attachment E. All Transactions shall be subject to the availability of Electric Service and of

transmission service necessary to complete the Transaction. Neither Party commits, by entering into

a Service Agreement, to enter into any individual Transaction with the other Party. No undertaking

by one Party to the other under any provision of this Tariff or Service Agreement shall be deemed

to constitute the dedication of its system or any portion thereof to the public or to the other Party,

and it is agreed that any undertaking to perform a Transaction by any Party shall cease upon

completion of the Transaction

4.02 Tolling Agreements. The Parties may agree to supply fuel in exchange for Electric

Service. At the time the Parties enter into a Transaction, FirstEnergy and the Customer will agree

on the value of the delivered fuel and a negotiated price for Electric Service. All such Tolling

Agreements will be documented in a Confirmation Letter.

4.03 Option Transactions. FirstEnergy and the Customer may agree to enter into an

Option Transaction. Before engaging in a particular Option Transaction, the Parties will agree

upon the Strike Price, the Premium, and the date on which it is paid (which, unless otherwise

agreed, will be three Business Days from the date on which the Parties enter into the Option

Transaction), the Expiration Date, and the terms of the underlying Transaction. All such Option

Transactions will documented in a Confirmation Letter. Upon exercise of an Option by the
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Holder, a Firm Transactions will occur between the Parties.
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4.04 Terms and Conditions. FirstEnergy will sell Electric Service under this Tariff when

FirstEnergy and a Customer have reached agreement on the rates, terms, and conditions, including

priority and firmness of service, for a specific Transaction. Such rates, terms, and conditions shall

be in conformance with any requirements of this Tariff and the Parties’ Service Agreement.

ARTICLE V ELIGIBILITY FOR SERVICE

5.01 Application. Before a Customer takes Electric Service under this Tariff, it must

enter into a Service Agreement with FirstEnergy. To apply for service, a Customer must

complete and submit an Application, in the form attached hereto as Attachment A, to the

following
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or such other person as may be designated in writing by FirstEnergy from time to time.

Creditworthiness and Security. To detennine the ability of the Customer to meet its5.02

obligations related to service hereunder, FirstEnergy may subject the Customer’s Application to

reasonable credit review procedures. In addition, FirstEnergy may require a Customer to provide

and maintain in effect during the term of the Service Agreement an unconditional and irrevocable

letter of credit, a parental guaranty, or an alternative form of security acceptable to FirstEnergy and

consistent with commercial practices that protects FirstEnergy against the risk of the Customer’s

non-payment. FirstEnergy reserves the right to request the Customer to submit to FirstEnergy

updated financial information to permit FirstEnergy to evaluate the Customer’s creditworthiness on

an on-going basis.

If the Customer fails to meet FirstEnergy’s credit review standards or provide one of the

payment guarantee options above, FirstEnergy may refuse to provide Electric Service or discontinue

Electric Service until such time as FirstEnergy is assured of the Customer’s ability to pay.

FirstEnergy may request any other information that it requires to evaluate the Customer’s

Application or continued eligibility for service.

Limitation. FirstEnergy is not required to enter into a Service Agreement with a5.03

potential customer and may suspend Electric Service hereunder if the Customer commits or

experiences an Event of Default as defined in Article XVII of this Tariff, provided, however, that

FirstEnergy may continue to provide Electric Service if the Customer pays for such Electric Service.
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ARTICLE VII AVAILABIUTYAND SALE OF CAPACITY AND/OR ENERGY

General. At any time during the tenn of an executed Service Agreement, Seller may7.01

notify Buyer that Electric Service is available for sale or exchange. The terms and conditions for

any Transaction shall be in accordance with this Tariff and as otherwise agreed to by the Parties in

advance of the Transaction,

7.02 Authorized Representatives. Each Party shall designate one or more Authorized

Representatives who shall be authorized to act on its behalf with respect to those matters set forth

herein which are the functions and responsibilities of the Authorized Representatives; within thirty

days after execution of a Service Agreement, each Party shall give written notice to the other Party

of its designation. All arrangements for Transactions shall be made between the Authorized

Representatives of the Seller and the Buyer. Authorized Representatives shall have no authority to

unilaterally modify any of the provisions of this Tariff, a Service Agreement, or a Confirmation

Letter.

Confirmation of Transaction Terms and Conditions. Except as set forth in Section7.03

7.04, the specific terms of a Transaction to be established by the Parties for each Transaction shall

be documented in a written Confirmation Letter, substantially in the form annexed hereto as

Attachment C or in Attachment E, as appropriate, executed by the Parties prior to commencement

of the Transaction. Seller shall document in a Confirmation Letter the terms and conditions of each

Transaction of more than one day in duration and telecopy it to the Buyer by the next business day

after reaching verbal agreement, and prior to the commencement of the Transaction. The

Confirmation Letter associated with each Transaction shall constitute an integral part of the Service
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Agreement and shall be read and construed as one with the Service Agreement and this Tariff.

Except with respect to sales of Market Support Generation, any conflict not reasonably capable of

reconciliation, among this Tariff, a Service Agreement, and a Confirmation Letter shall be resolved

in favor of the Tariff. Conflicts between this Tariff and an executed Service Agreement for Sales

of Market Support Generation and Loss Free, Non-Market Support Generation that is substantially

in the form annexed hereto in Attachment E shall be resolved in favor of the Service Agreement.

7.04 Short-Term Transactions. To meet the needs of the Parties, the Parties’ Authorized

Representatives may verbally agree on terms and conditions for Transactions which do not exceed

one day (twenty-four hours). The terms and conditions of such Transactions agreed to by the

authorized Representatives shall be those terms contained in a tape recording of the Authorized

Representatives in which they agree to said terms and conditions. Such Transactions shall promptly

be confirmed in writing by the Authorized Representatives if requested by either Party.

7.05 Recording. Each Parly consents to the recording of all telephone conversations

between its Authorized Representatives and agrees to obtain any necessary consent from, and give

notice of such recording to, its Authorized Representatives. Any properly authenticated recordings

of such telephone conversations may be introduced as evidence in any legal proceeding to establish

proof of any matter relating to a Transaction under this Tariff. The Parties agree not to contest or

assert any defense to the validity or enforceability of a Transaction established by properly

authenticated recordings of telephone conversations under laws relating to whether certain

agreements are to be in writing and signed by the Party to be bound thereby.
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l.i)6 Emergency Curtailment or Interruption. In the event of sudden or emergency

curtailment or interruption of Transactions hereunder, the Party experiencing or affected by such

interruption or curtailment shall so notify the other Party's schedulers or dispatchers, and any

third party involved with the delivery of Electric Service pursuant to a Transaction, in as timely a

manner as possible.
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the charges were incurred. Unless otherwise agreed by the Parties, bills will be electronically

transmitted to the Customer, to be followed by a mailed invoice.

12.02 Payment Pate. Unless otherwise agreed by the Parties, when prepayment is not

required, payment will be due and payable not later than the first business day following the nineteenth

day of the month (the “Payment Date”). Unless otherwise agreed in writing, all payments must be wire

transferred to an account designated in writing by FirstEnergy from time to lime.

12.03 Netting of Payments. Notwithstanding any provisions of the Service Agreement to the

contrary, if Electric Service is sold by a Party to the other Party in the same calendar month, then at

least three days prior to the Payment Date the Parties shall confer by telephone and compare and

confirm amounts owed to each other. Any difference resulting after offsetting the total amount each

Party owes to the other Party shall be paid by wire transfer to the Party owing the net amount. Each

Party shall in good faith calculate and use best efforts to agree upon the net amount of the monthly bill.

12.04 Failure to Pay. In the event the Customer fails to make full payment of a bill rendered

under the Tariff on or before the Payment Date, FirstEnergy will notify the Customer of the delinquency

(by mail, fax, or e-mail), and the Customer will have five (5) days from the date of receipt of such

notification to resolve its delinquency. If the Customer fails to make full payment of the delinquent

amount (including interest accrued at the Interest Rale) within this five (5) day period, FirstEnergy shall

have the following right: to suspend Electric Service under the Parlies* Service Agreement and this

Tariff; to terminate service pursuant to FERC regulations; and to pursue all available remedies for the

collection of unpaid amounts owed to FirstEnergy by the Customer.
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February 14,2001By e-mail

Dear Marketers;

exhibit

Bn

Also attached to this message is the numerical example requested by WPS to 
illustrate the annual minimum bill under Appendix A, Part B, Section 3e. Please call me 
if you have questions about this example. In response to Bricker & Eckler’s question as 
to whether a certified supplier may submit a single confirmation letter for batches of 
retail customers with the same rates and terms, the answer is yes.

Enclosed is the latest revision of the Form of Service Agreement for the Sale of 
Market Support Generation under the Market-Based Rate Tariff of FirstEnergy Corp. 
We have made some changes to incorporate your additional comments, and have also 
tried to clarify terminology used to refer to the SES Scheduling Website, Loss Free, 
nonMSG Power and nonMSG Power. We have also added language making it clear that 
the Certified Supplier is responsible for obtaining Point-to-Point Transmission Service 
necessary to sell MSG Power outside of the FirstEnergy control area. These changes are 
redlined from the previous draft.

While we have considered all the proposed changes, we do not believe that many 
of the changes are appropriate for the reasons previously stated. We intend to file the 
revised form of service agreement and any necessary tariff changes with FERC as soon as 
practical, and will request a waiver of FERC’s sixty day notice period to permit an earlier 
effective date for the MSG program. We will serve copies of this filing on each of you. 
Your support of this filing with the FERC would be appreciated.

David M. Blank
Manager, Rate Department
FirstEnergy Corp.
330-384-5451

8
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Confidential Draft of February 14, 2001

THIS SERVICE AGREEMENT, made and entered into this day of 

2001. by and between [Name of Customer] (hereinafter referred to as “Customer" or "Certified

Supplier"), a [Legal/Corporate Description of Customer], and FirstEnergy Corp., as Agent for Ohio

Edison Company. The Cleveland Electric illuminating Company, Pennsylvania Power Company, and

The Toledo Edison Company (hereinafter referred to as "FirstEnergy Operating Companies" or

). Customer and the FirstEnergy Operating Companies are sometimes hereinafter

referred to individually as "Party" and collectively as "Parties” where appropriate.

WITNESSETH:

WHEREAS, Customer is a description of Customer) and is a competitive retail electric

supplier certified by the Public Utilities Commission of Ohio ("Certified Supplier") that has qualified

for the purchase of Market Support Generation or Loss Free. Non-Market Support Generation under

the Ohio Retail Electric Program of the FirstEnergy Operating Companies;

WHEREAS, FirstEnergy Corp., an Ohio corporation, is acting as agent for the FirstEnergy

Operating Companies in administering Service Agreements pursuant to the FirstEnergy Operating

Companies FERC Electric Tariff. Origina) Volume No. Z Market-Based Rate Wholesale Power Sales

Tariff; (Tariff) and

WHEREAS, Customer and the FirstEnergy Operating Companies desire to establish terms

and conditions of Market-Based Rate Wholesale Power Sales Service upon which utility operations

may be conducted under the Tariff.

FIRSTENERGY CORP.
MARKET-BASED RATE WHOLESALE 

POWER SALES TARIFF (MRT)

FORM OF SERVICE AGREEMENT 
for

SALES OF MARKET SUPPORT GENERATION 
under

THE OHIO RETAIL ELECTRIC PROGRAM



NOW, THEREFORE, in consideration of the mutual covenants and agreements herein

contained, the Parties hereto covenant and agree as follows:

Availability * FirstEnergy Operating Companies agree to furnish Power to Customer1.1

Customer agrees to purchase and pay for such service subject to conditions of serviceand

outlined in the Tariff and this Service Agreement.

Rate Schedule » The terms and conditions on which the Market-Based Rate Wholesale1.2

Power Service is offered and accepted are pursuant to the Tariff or as the same may be amended

or superseded due to appropriate filings from time to time with the Federal Energy Regulatory

Commission (“FERC") or such other agency as may have jurisdiction. The Tariff in effect at any

time is hereby incorporated by this reference and made a part of this Service Agreement.

Capitalized terms shall have the meaning ascribed to them in the Tariff, unless otherwise defined in

this Service Agreement.

Schedules - Scheduling of Power under this Tariff shall be conducted pursuant to the2.1

terms of the Protocol for Market Support and Non-Market Support Generation Scheduling and

Billing attached hereto as Appendix A.

3.1 Agreement Term • This Service Agreement shall become effective upon the date of

its execution, or if necessary, approval by the FERC. or any successor regulatory agency having

jurisdiction. This initial term of this Service Agreement shall commence on 
2

ARTICLE 3 
TERM OF AGREEMENT

ARTICLE 1 
SCOPE OF SERVICE AGREEMENT

ARTICLE 2 
SCHEDULING

FirstEnergy Corp.
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and shall terminate on Thereafter, this Service Agreement shall continue for

successive annual terms until terminated by either Party giving the other Party written notice of

termination of this Service Agreement, but in no event shall the Service Agreement continue

beyond December 31. 2005. Such written notice of termination must be given at least 30 days

prior to the intended date of termination.

After Termination * The applicable provisions of this Service Agreement shall continue3.2

in effect after termination thereof to the extent necessary to provide for final billing, billing

adjustments and payments.

Payment of Bills - Billing and payments under this Tariff shall be conducted pursuant4.1

to the terms of Appendix 6, Certified Supplier Billing Terms and Conditions.

Customer Billing Address * All billings to the Customer shall be sent to:4.2

FirstEnergy Operating Companies Billing - All questions concerning the billings and

4.3

payments of invoices under this Service Agreement shall be directed to the following:

3
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BILLING AND PAYMENTS



Governing Law - The validity, interpretation and performance of this Service5.1

Agreement and each of its provisions shall be governed by the laws of the State of Ohio.

5.2 Notices Relating to Provisions of Service Agreement - Any notice, request, demand.

or statement which may be given to or made upon either Party by the other Party under any of the

provisions of this Service Agreement shall be in writing, unless specifically provided otherwise, and

shall be considered delivered when the same is either: (i) personally delivered to the representative

of the Party designated below; (ii) deposited in the United States mail, by certified mail, postage

prepaid; or (iii) sent by a nationally recognized overnight delivery service, such as, Federal Express

and properly addressed to the Party to be served as follows:

[Insert Customer Language Here]To Customer:

To FirstEnergy Operating Companies:

5,3 Notices of an Operating Nature • Any notice, request or demand pertaining to matters

of an operating nature, which matters do not include requests for additional transmission service or

modified transmission service under a FirstEnergy FERC transmission tariff, may be served in

person or by United States mail, messenger, telephone, telegraph, facsimile transmission or orally.

4

ARTICLE 5 
MISCELLANEOUS
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as circumstances dictate, to the person designated in writing by the Party as its representative for

such purposes; provided that should the notice not be written, confirmation thereof shall be made

in writing as soon as reasonably practicable thereafter, upon request of the Party being served.

5.4 Section Headings Not to Affect Meaning - The descriptive headings of the various

sections of this Service Agreement have been inserted for convenience of reference only and shall

in no way define, modify or restrict any of the terms and provisions thereof.

5.5 Further Assurances From time to time after the execution of this Service

Agreement, the Parties may execute such instruments, upon the request of the other, as may be

necessary or appropriate, to carry out the intent of this Service Agreement.

Execution Date of Agreement * The Execution Date of this Service Agreement shall5.6

be the date appearing at the beginning of this Service Agreement.

Amendments * This Service Agreement may be amended upon mutual agreement of5.7

the Parties, which amendment shall be reduced to writing and executed by both Parties.

5.8 Severabinty - In the event any of the terms, covenants or conditions of this Service

Agreement, or any amendment hereto, or the application of any such terms, covenants or

conditions shall be held invalid as to any Party or circumstance by any Court having jurisdiction, all

other terms, covenants and conditions of this Service Agreement or any amendment hereto and

their application shall not be affected thereby and shall remain in full force and effect.

Computation of Time - In computing any period of time prescribed or allowed by this5.9

Service Agreement, the day of the act. event or default from which the designated period of time

begins to run shall not be included. The last day of this period so computed shall be included

unless it is a Saturday. Sunday or legal holiday, in which event the period shall run until the end of

the next business day which is neither a Saturday, Sunday or legal holiday. For purposes of the

5
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administration of this Service Agreement, the prevailing time in effect is the prevailing time in

Akron. Ohio.

S.1O Limitation * This Service Agreement is not intended to and shall not create rights of

any character whatsoever in favor of any persons, corporation, associations, or entity other than

the Parties to this Service Agreement, and the obligations herein assumed are solely for the use and

benefit of the Parties to this Service Agreement, their successors in interest or assigns.

5.11 No Dedication of Facilities - Any undertaking by one Party to the other under any

provisions of this Service Agreement shall not constitute the dedication of the electric system, or

any portion thereof, of any Party to the public or to the other Party, and it is understood and agreed

that any such undertaking by any Party shall cease upon termination of this Service Agreement.

5.12 Interconnection with Other Systems - Nothing contained in this Service Agreement

shall restrict or limit either Party from establishing, altering or terminating interconnection points

with any entity not a party to this Service Agreement or amending or entering into such

agreements.

5.13 No Partnership - Notwithstanding any provisions of this Service Agreement to the

contrary, the Parties do not intend to create hereby a joint venture, partnership, association taxable

as a corporation, or other entity for the conduct of any business for profit, and any construction of

this Service Agreement to the contrary which has an adverse tax effect on either Party shall render

this Service Agreement null and void from its inception.

5.14 Waivers * Any waiver at any time by either Party of its rights with respect to a

default under this Service Agreement, or with respect to any other matter arising in connection

with this Service Agreement, shall not be deemed a waiver with respect to any other or subsequent

default or matter.
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5.15 Entire Agreement * The Tariff and this Service Agreement constitutes the entire

agreement between the Parties with respect to the subject matter hereof, and there are no other

understandings or agreements between the Parties with respect thereof. No previous or

contemporary representation or agreement made by an officer, agent or employee of the Customer.

or the FirstEnergy Operating Companies shall be binding upon either Party unless contained herein.

5.16 Representations and Warranties • On the Execution Date of this Service Agreement

and on the date of entering into each Transaction. Customer represents and warrants to the

FirstEnergy Operating Companies that: (a) it is duly organized, validly existing and in good standing

under the laws of the jurisdiction of its formation and is qualified by it; (b) it has all regulatory

authorizations necessary for it to legally perform its obligations under this Service Agreement and

any other documentation relating to this Service Agreement or such Transaction: (c) the execution.

delivery and performance of this Service Agreement and any other documentation relating to this

Service Agreement or such Transaction are within its powers, have been duly authorized by all

necessary action and do not violate any of the terms and conditions in its governing documents.

any contracts to which it is a party or any law. rule, regulation, order or similar provision applicable

to it: (d) this Service Agreement and each other document executed and delivered in accordance

with this Service Agreement constitutes its legally valid and binding obligations enforceable against

it in accordance with its terms: (e) there are no bankruptcy proceedings pending or being

contemplated by it or. to its knowledge, threatened against It: (f) there is not pending nor. to its

knowledge, threatened against it or any of its affiliates, any legal proceedings that could materially

which, with the giving of notice or lapse of time, or both, would constitute an Event of Default

with respect to it has occurred and is continuing and no such event or circumstance would occur

7

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
Service Agreement No. 

adversely affect its ability to perform its obligation under this Service Agreement or any other 

document relating to this Service Agreement to which it is a party; (g) no Event of Default or event



as a result of its entering into or performing its obligations under this Service Agreement or any

other document relating to this Service Agreement or any Transaction; and (h) it is acting for its

own account, has made its own independent decision to enter into each Transaction and as to

whether each such Transaction is appropriate or proper for it based upon its own judgment, is not

relying upon the advice or recommendations of the other Party in so doing, and is capable of

assessing the merits of and understanding and understands and accepts, the terms, conditions and

risks of each such Transaction.

IN WITNESS WHEREOF, the duty authorized representatives of Customer and the

FirstEnergy Operating Companies have executed this Agreement as of the date first above written.

FIRSTENERGY CORP.

Signature: 

NameZTitle:,

Date: 

CUSTOMER

Signature: 

NameZTitle:.

Date; 
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Appendix A

PART A - SCHEDULING

Section 1 - Load Following

1.a

l.b

Section 2 » Capacity Factor

2.a

2.b

2.C

9

If the approved MSG claim is for Load Following, it must be used to serve the Customer's 
entire load.

If the approved MSG claim is for Capacity Factor, it may be used to serve either the 
Customer's entire load or a portion of the Customer's load.

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No. 2 
Service Agreement No. 

Load Following will not require scheduling or load factor commitment with the Company 
and will be treated similar to the Company's native load.

All Certified Suppliers must maintain at least 12 monthly schedules on the power SES 
Scheduling Website in advance of capacity usage for each month that the Certified 
Supplier has an approved Capacity Factor claim. The intent of this requirement is to 
assist the Company in power supply planning. Therefore, the schedules submitted 
should reflect the projected hourly load levels of the retail customers being served as

MSG will not require the submittal of an Etag for scheduling within the Company's control area. 
However, an Etag will be required for a MSG Capacity Factor excess power transaction, 
scheduled to be sold outside the Company's control area and for Loss-Free, nonMSG (Lees* 
Free). Where MSG is sold outside of the Company's control area, the Certified Supplier is 
responsible for reserving and purchasing the Point-to-Point transmission service necessary to 
deliver MSG to the interconnection designated as the Point of Delivery.

PROTOCOL FOR MARKET SUPPORT AND NON-MARKET SUPPORT 
GENERATION SCHEDULING AND BILLING

The Certified Supplier must submit a separate schedule for Market Support Generation 
CMSG'), Loss-Free. nonMSG/(Loco Froo), and nonMSG Power, and Regular. Regular 
schoduling-shall bo for aU capacity-othor than cloimod MSG and nonMSG and chaH follow the 
eurront Open-Accooc Tranomisslen Tariffs All scheduling must alee be made through the 
FirstEnergy SES Scheduling Website, and is subject to the relevant provisions of the applicable 
Open Access Transmission Tariff.

All Certified Suppliers must submit a capacity election for the aggregate of its retail 
customers, by class, no later than the 25^^ of the month before scheduled use of the 
MSG capacity in the following month. This election shall be the basis for the minimum 
monthly and annual bills. Customer classes shall be defined as Residential, Commercial 
less than 30kW, All Other Commercial, and Industrial.



All schedules must be submitted on a 365-day by 24-hour aggregated schedule.2.d

2.e

2.f

2.9

2.h

1
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If the Certified Supplier decides to sell excess Power outside the Company control area, 
a sale schedule through the Company's SES Scheduling Website and an Etag must be 
submitted. The Certified Supplier is also responsible for reserving and purchasing the 
Point-to-Point transmission service necessary to deliver MSG to the interconnection 
designated as the Point of Delivery.

Schedules may be submitted to the tenth of a MW for each retail customer class: 
however, the Company will summarize the retail customer class schedules by Certified 
Supplier and round to the nearest whole MW for purposes of imbalance calculations.

The Certified Supplier will be required to schedule between 0 and 100% of the elected 
capacity by retail rate class.

A season shall be defined as follows in any given year: Summer - June, July, August: Fall - September, 
October, November: Winter- December. January. February: Spring - March, April. May

10

If Capacity Factor is elected for ail or a part of the retail customer's load, the Certified 
Supplier may resell the scheduled MW per hour if the retail customer does not take ail the 
Ppower. The Certified Supplier shall pay the same price for the MW per hour, whether 
taken by the retail customer or not.

closely as possible. The Company will audit the schedules submitted to ensure this 
intent is being fulfilled.

Section 3 -Loss-Free. NonMSG • keeeFfee
3.3 All scheduling of approved claims for Loss Free. nonMSG/fkeee-FFee) shall be made through the 

FirstEnergy SES Power Scheduling Website, and in accordance with the oompany'o applicable 
Open Access Transmission Tariff. An Etao must be submitted.

Section 4 - Company Approval of the Schedule
4.a MSG Schedules

The Company shall review the Certified Supplier's schedule for MSG and take the 
following actions if the schedule is not in compliance with this Service Agreement;
4.a. 1 If tho Cortifiod Supplier-does-not have-an approved MSG claim for any ono rotail 
customer, tho Certified Supplier’s entire cchodulo shall be deemed a‘Regular nonMSG 
soheduloj and an Etag sehodulo must bo submitted; In any one hour, if the Certified 
Supplier's monthly election and schedule exceeds the aggregated retail customers' 
historic peak load for any month in the same season from the historic year, the Company 
will not allow the schedule to be submitted.’ If there is no historic usage available for the 
retail customers that are included in the schedule, the Company shall proceed to the step 
below for approval.
4.a.2 In any one hour, if the Certified Supplier's monthly election and schedule exceeds 
the approved MSG claimed amount, the Company will not allow the schedule to be 
submitted.
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Loss Free, NonMSG Schedules - Loes Free4.b

PART B- SILLING

1.b

11

In the event that the original schedule for either period is zero, the change for that period must be equal to the 
incremental amount that was added to the alternate period. If the alternate period was adjusted downward, the 
zero period shad remain zero.
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The Company shall review the Certified Supplier's schedule for Loss Free, nonMSG and 
take the following actions if the schedule is not in compliance with this Service 
Agreement (Note: Etags must always be submitted).
4.b.i If the Certified Supplier does not have an approved Loss Free. nonMSG claim for 
any one retail customer, the Certified Supplier's entire schedule shall be deemed as a 
regwtef nonMSG schedule.
4.b.2 If the Certified Supplier's monthly schedule exceeds the approved Loss Free, 
nonMSG claim amount, the Company will not aliow the schedule to be submitted.

4.a.3 if, any one hour, the Certified Supplier's schedule exceeds that particular month's 
election then the Company will not allow the schedule to be submitted.

The Company shall review all schedule changes and not accept the changes if they do not 
comply with this Service Agreement as specified below:

4.a.4 The percentage change of capacity scheduled daily during off-peak periods must 
be the same percentage change of capacity scheduled daily during on-peak periods, 
except for increases in capacity for the off-peak period only.^ On and off-peak periods 
shall have the same definition as provided for in the applicable Open Access 
Transmission Tariff, which specifies that on-peak hours are 7am to 11pm Monday 
through Friday except legal holidays listed in the Open Access Transmission Tariff. Off- 
peak hours are all hours not designated as on-peak.
4.a.5 The hourly schedule may be changed on a day ahead basis, as long as the 
minimum and maximum capacity percentages are maintained.

Section 1 - Load Following
1.a The Company shall bill the Certified Supplier for all kWh measured at the meter and used 

by the Certified Supplier, at the MSG price up to the aggregated retail customer's historic 
annual peak load. For all usage above the aggregated retail customer's historic annual 
peak (aggregated by Certified Supplier), load following imbalances shall apply.
The Company shall bill the Certified Supplier in accordance with Appendix 0 of this 
Service Agreement.



Section 3 - Capacity Factor

3.a

3.b

3.C

3.d

3.e
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Summer months are defined as June, July, and August 
12

The Company shah bill the Certified Supplier for all scheduled MW per hour in 
accordance with its existing Certified Supplier billing practices and at (he MSG price. All 
imbalances shall apply for Power used in excess of or less than the scheduled MW per 
hour. Imbalances shall be billed in accordance with the relevant provisions of the 
applicable Open Access Transmission Tariff.

Section 2 - Loss Free, NonMSG - Loss Free
2.a The Ceompany shall bill the Certified Supplier for imbalances as specified in the 

Ceompany's applicable Open Access Transmission Tariff taking into account the 
treatment of losses for Loss Free, non-MSG as specified in this Service Agreement.

For Capacity Factor schedules that include more than one of the FirstEnergy Operating 
Companies, MW per hour shall be allocated to each FirstEnergy Operating Company at 
the same percentage as the Certified Supplier's allocation in its original claim.
The Certified Supplier shall be obligated to take or pay for at least the monthly minimum 
capacity factor and imputed annual usage specified below.
On a monthly basis, the schedule must be between the minimum and maximum capacity 
factor multiplied by the number of hours in the month (i.e. elected capacity x capacity 
factor between min and max x hours in the month). Minimum capacity factor shall be 
used to determine a minimum bill. Minimum MW per hour measured monthly shall be 
60% of the elected capacity for residential and small commercial customers, 70% for 
commercial customers, 80% for all other retail customers. Maximum MW per hour 
measured monthly shall be 100% of the elected capacity for any rate class.
Additionally, an annual minimum bill (broken down by rate class) shall be determined 
based on the following;
3.e.1 compare the peak hourly load elected in any summer month with the historic peak 
measured load in that same monlh;^

3.e.2 determine the MSG Percentage Factor by dividing the elected summer peak MW 
by the historic peak MW measured load for that same month;
3.e.3 this MSG Percentage Factor shall be multiplied by the monthly histeric peak 
recorded for retail customers enrolled and served by the Certified Supplier during that 
month. This Factor will only apply to those months in the year that the Certified Supplier 
is serving the retail customer to determine the imputed minimum peak MW for each 
month in the year. The imputed monthly minimum peak will not be retroactively 
increased for the months before a Supplier begins serving a retail customer;
3.e.4 the minimum capacity factor shall be applied to the monthly imputed minimum 
peak MW in order that a minimum monthly usage may be imputed and summarized for 
an annual minimum billed usage.
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Part C- Enrollment
Section 1 - Intent

1.a.

Part D - Environmental Disclosure

13

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
Service Agreement No..

On request of the marketer, the Company will provide (he marketer with information 
about MSG reasonably necessary for the marketer to meet its enyironmentai disclosure 
requirements under Ohio law.

The purpose of offering 1120 MW of MSG at fixed prices is to “jump start" the market for 
retail competition in Ohio. It is in the best interest of retail customers for Certified 
Suppliers to enroll them as soon as possible following approval of the MSG claim. 
Therefore, if a Certified Supplier fails to enroll a retail customer within sixty days of the 
start date of an approved claim or by March 1, 2001. whichever is later, the retail 
customer will be dropped from the claim. The power associated with retail customers 
dropped from the claim will be returned to the MSG queue for assignment to another 
claim within the same queue. The sixty day period may be extended by the Company for 
good cause shown.



Appendix B

Certified Supplier Billing Terms and Conditions

B. Certified Supplier Payment of Obligations to the Company

14
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If the Certified Supplier defaults on payments due the Company, and the 
Company is performing Consolidated Billing of retail customers for the Certified 
Supplier, the Company reserves the right to retain the payments collected from 
the retail customers and apply the payments to the amounts due the Company.

A. Netting of Customer Payment and Certified Supplier Charges Billed by the 
Company

2. Manner of Payment. The Certified Supplier shall make payments of funds 
payable to the Company by wire transfer to a bank designated in Section 3 
below.
The Company may require that a Certified Supplier that is not Creditworthy 
tender payment by means of a certified, cashier's, teller's, or bank check, or 
by wire transfer, or other immediately available funds. If disputes arise 
regarding a Certified Supplier bill, the Certified Supplier must pay the 
undisputed portion of
disputed bills under investigation.

1. Billing Procedure. Each month, the Company shall submit an invoice to the 
Certified Supplier for all Charges provided under this Tariff. Such invoice shall 
be submitted to the Certified Supplier not earlier than the fourth banking day 
following electronic or other submission of a pre-bill that contains the billing 
quantities and amounts anticipated by the Company to be included in the 
invoice. The invoice may be transmitted to the Certified Supplier by any 
reasonable method requested by the Certified Supplier. A Certified Supplier 
shall make payment for Charges incurred on or before the due date shown on 
the bill. The due date shall be determined by the Company and shall not be 
less than three (3) banking days from the date of transmittal of the bill. The 
Company may submit monthly bills for Load Following MSG on a cycle bill 
basis, but shall not submit such bills more frequently than once per week for 
any individual Certified Supplier.

A Certified Supplier shall pay all Charges it incurs hereunder in accordance with 
the following provisions:
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5. Certified Supplier's Failure to Pay. In the event the Certified Supplier fails, 
for any reason other than a billing dispute as described below, to make 
payment to the Company on or before the due date as described above, and 
such failure of
payment is not corrected within five (5) business days after the Company 
notifies the Certified Supplier to cure such failure, a breach by the Certified 
Supplier shall be deemed to exist. In the event of a billing dispute between 
the Company and the Certified Supplier, the Company will continue to provide 
service pursuant to this Tariff as long as the Certified Supplier continues to 
make all payments not in dispute.

6. Certified Supplier Offset, in the event a Certified Supplier is deemed to be 
in Default under Section 17.01 (a) of the Tariff, the Company, may at its sole 
discretion, reduce the reimbursement to the Certified Supplier for amounts 
collected by the Company by the amount owed to the Company that is not in 
dispute.

4. Late fee for Unpaid Balances. If payment is made to the Company after the 
due
date shown on the bill, accrued interest will be added to the unpaid balance at 
the Interest Rate until the entire bill is paid.

3. Wire Transfer. Payment to the Company by the Certified Supplier must be 
made
by electronic wire transfer or such other means as will cause payment to be 
available for the use of the Company on the due date. All payments shall be 
wire
transferred to the bank designated by the Company.



Form of Confirmation Letter

Market Support Generation and Non-Market Support Generation

Date of Transaction:,

Buyer: 

Seller: 

Price: See Attachment 1

Delivery Points: Network service

Delivery Period; 

Specific Terms:
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This transaction is being conducted pursuant to the terms of (1) the 
Stipulation and Recommendation and (2) the Supplemental Settlement 
Materials filed with the Public Utilities Commission of Ohio (PUCO) on

FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (MRT)

This letter shall confirm the terms and conditions of the Parties' agreed-upon Transaction under the 
Tariff as follows:

Quantity: ______________________________________
(Amount of Market Support Generation or Non-Markel Support Generation allotted to the buyers' claims, 
in Megawatts)

Type of Transaction _______
(Market Support Generation or Non-Market Support Generation)



FirstEnergy Corp.

NameZTitle:  

Address: 

Phone: 

Fax: 

Customer

Name/Title:  

Address:  

Phone: 

Fax: 

17
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This Transaction shall be governed by the Service Agreement entered into between the 
Parties, which Service Agreement is incorporated herein by reference.

April 17. and May 9. 2000. respectively, and as approved by the PUCO 
on July 19. 2000.

Please confirm that the foregoing correctly sets forth the terms of our agreement with 
respect to this Transaction by signing this confirmation and immediately returning a copy of 
the executed confirmation to: Administrator, Supplier Support Services at facsimile number 
(330) 437*1319. M you disagree with this confirmation, notify us by facsimile within two business 
days. Failure to notify us within this time period will constitute binding and conclusive evidence of 
the transaction. We look forward to receiving your prompt reply.



Form of Confirmation letter. Attachment 1

Pricing for Market Support Generation - $ per MWh

2003 200520042001 2002

200520042001 2002 2003

2002 2003 2004 20052001

The pricing stated above includes losses to the retail customer's meter.

Loss Free, Non>Market Support Generation

18

32.98
32.89
27.73

31.98
32.75
27.98

34.33
34.98
30.04

31.75
32.89
27.73

33.22
32.75
27.98

36.18
34.98
30.04
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FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (MRT)

Ohio Edison 
Residential 
Commercial 
Industrial

For Market Support Generation delivered under the Capacity Factor option, the provisions of 
Section B.3 of Appendix A. Protocol for Market Support and Non-Market Support Generation 
Scheduling and Billing also apply.

1.120 MW of non-Market Support Generation was made available on a first-come first- 
served basis. This capacity is measured at the retail customer's distribution meter during 
the months of September through May: that is. no distribution losses need be supplied for 
this capacity during the stated time. All appropriate losses shall apply to non-Market 
Support Generation during the months of June. July and August.

Toledo Edison 
Residential 
Commercial 
Industrial

30.03
30.83
26.23

33.46
32.89
27.73

33.70
32.75
27.98

38.24
37.19
31.88

31.19
30.83
26.23

35.66
34.98
30.04

36.28
37.19
31.88

37.69
37.19
31.88

31.64
30.83
26.23

Residential 
Commercial 
industrial
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1.

ANSWER; David M. Blank. (3/9/01)

2.

3.

ANSWER: See Response to Question 2. (3/9/01)

4.

ANSWER: See Response to Question 2. (3/9/01)

5.

ANSWER: See Response to Question 2. (3/9/01)

6.

1

QUESTIONS TO AND ANSWERS FROM FIRSTENERGY CORP. 
TO PREPARE STIPULATED FACTS

When claims were submitted for Market Support Generation (”MSG”) by 
the Industrial Energy Users ot Ohio ("lEU”) please describe what documents 
were reviewed by tbe Auditor to determine compliance with the terms of the 
Protocol.

Please set forth the specific instructions given to tbe Auditor to enable tbe 
Auditor to understand its role and function in tbe process specified in the 
Protocol and the Stipulation, (including, without limitation, specific 
instructions given to determine if the Stipulation requirement of “committed 
capacity sales*’ was met; e.g. tbe percentage of contracts the Auditor was to 
review to determine compliance with committed capacity sales).

Please identify who at FirstEnergy retained and directed the actions of the 
iodependent accounting firm ("Auditor”) to evaluate compliance with the 
Protocol and Stipulation.

Please set forth any guidelines or instruction or definition given to the 
Auditor with respect to dealing with a non-governmental aggregator as 
defined in Ohio Administrative Code §4901;l-21-03(A)(2).

ANSWER: The only instructions or guidelines given to the Auditor, other than in 
occasional conversations between the Auditor and Mr. Blank, which were not 
memorialized and the details of which Mr. Blank does not specifically recall, are in the 
November 9,2000 letter to David M. Blank, Attachment CLE-I-8 to the responses of 
FirstEnergy Corp, and CEI to the first set of discovery requests for the City of Cleveland 
and WPS Energy Services, Inc. (3/9/01)

Please set forth any guidelines or instruction or definition given to the 
Auditor with respect to dealing with a government aggregator as defined in 
tbe Revised Code Section 4928.01(A)(13).

Please set forth any guidelines or instruction or definition given to the
Auditor with respect to dealing with a power broker or power marketer or 
"CRES provider" as defined in the Ohio Administrative Code §4901:1- 
21(A)(10); 4901:l-21(A)(27) and 4901:l-2I(A)(29).

- OfiPOSITION 
EXHIBIT

la ;



1.

8.

ANSWER: Yes. (3/9/01)

If so, is it a contract for MSG?

ANSWER: No. (3/9/01)

9.

10.

ANSWER: lEU and the members of the aggregation group. (3/20/01)

n.

ANSWER: No. (3/9/01)

ANSWER: Yes, but not for MSG. (3/9/01)

2

ANSWER: The Auditor reviewed a document produced by FirstEnergy that verified the 
active accounts included in the claim, and the contracts between lEU and the members of 
the aggregation group. (3/20/01)

Who were the parties in the contract(s) the Auditor reviewed with respect to 
MSG approval and allocation to lEU and/or its members.

What documents or rationale supported a claim the lEU had ’’committed 
capacity sales" at the time of the audit?

Is there a contractual relationship for CRES (as defined in the Revised Code) 
services or services ancillary thereto between lEU and FirstEnergy Services?

Does lEU or any lEU member have a contract with any EDU affiliated with 
FirstEnergy?

Is there a contractual relationship for CRES (as defined in the Revised Code) 
services or services ancillary thereto between lEU and FirstEnergy?

Who is the supplier in the transaction for each lEU member? Is the supplier 
certified to provide Retail Electric Generation Service (as defined in the 
Commission's rules)? Was there a supplier agreement in place prior to lEU’s 
submission of its MSG reservation?

ANSWER: For purposes of applying the Protocol, lEU was considered to be the 
supplier. lEU was certified by the Commission as a Competitive Retail Electric Service 
Provider. Before submitting its claim for MSG, lEU had entered into contracts with the 
members of the aggregation group. (3/20/01)

ANSWER: The contracts between lEU and the members of the aggregation group. 
(3/20/01)
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ANSWER: No. (3/9/01)

12.

ANSWER: Yes, but not with respect to retail electric generation service. (3/20/01)

13.

ANSWER: No. (3/20/01)

14.

ANSWER: Yes. (3/20/01)

15.

16.

Which of these comments were implemented prior to the 10/19 version?

3

Is there a contractual relationship for CR£S (as defined in the Revised Code) 
services or services ancillary thereto between lEU and the EDUs?

If your answer to 14 above is **yes’\ please set forth specifically what service 
may be provided and what rate may be charged for that service, (as 
amended in letter dated 3/15/01).

ANSWER: The Utilities Services Unit may provide, al negotiated rates, unregulated 
"Special Customer Services," regulated services pursuant to special contracts, and 
services to the United States, to the State of Ohio, or to any political subdivision of the 
state. (3/20/01). Another service that may be provided by the Utilities Services Unit at 
other than tariffed rates is MSG, which may be provided at the rates set out in the 
Stipulation adopted by the Commission in Case Nos. 99-1212-EL-ETP, et al. (3/23/01),

ANSWER: Comments on the Protocol were made by various entities, in various forms. 
Some comments were made in writing -- by fax, e-mail, and surface mail — and some by 
telephone or in other personal communications. No record of the comments was 
prepared, although all comments were considered. The written comments retained by 
FirstEnergy are being provided to you. (3/21/01)

ANSWER: We assume the reference to the "10/19" version of the Protocol is to the 
version of the Protocol on the FirstEnergy website, which was operational as of October

Describe the comments with respect to the Protocol that were submitted to 
FirstEnergy by non-affiliated entities.

Does FirstEnergy Corp, assert that an EDU may provide competitive services 
directly to a non-governmental aggregator after 1/1/01? (as amended in 
letter dated 3/15/01).

Does FirstEnergy contend that providing MSG is a competitive service (as 
amended in letter dated 3/15/01)?

Please state whether or not FirstEnergy’s ‘‘utility services unit” may provide 
services at other than tariffed rates after 1/1/01. (as amended in letter dated 
3/15/01).



a.

b.

c.

d

e.

Footnote 11 was changed to 12 days to match the Supplier Tariff.£

h.

i.

j-

4

Section 4.b. has been implemented on a "relative basis," taking size into 
account as opposed to absolute numbers.

Section 5.e. was added to provide a two-step process for claiming 
residential MSG. The modification allowed suppliers additional time to 
provide account numbers, amount of capacity claimed for each customer, 
and identification of load following or capacity factor. The requirement to 
identify at the time of the claim customers with Generation Service 
Agreements and the claim duration continued.

Regarding Section b.b.vii, as Eligible Suppliers identified that they did not 
have a contract for the duration of the claim for 1 % or more customers (or

Concerns were raised that claims would be restricted to a single billing 
cycle. No limits were established regarding billing cycles on claims.

In section 6.a., specific identification of the approval process replaced 
"will take into account" language.

Section C.b.viii. was modified to include the 1% threshold levels for claim 
rejection, replacing specific numbers of contracts as the threshold.

The Supplemental Stipulation required relinquishment of FE afliliale 
claims in favor of other suppliers’ claims. Although this was not 
specifically included in the Protocol, in practice no MSG claims by FE 
affiliates were considered for processing.

Footnote 5 was modified to have peak demand based on (he most recent 
12 months. In response to concerns raised, Suppliers were given the 
opportunity, after the Protocol was issued, to use the highest recorded 
peak for the customer, as long as evidence could be shown. This 
opportunity was taken advantage of a number of times.

The need for "signed contracts" was expanded to include any agreement 
sufficient for CRES purposes.

19, 2000. The Protocol is actually dated October 5,2000. Because not all of the 
comments were recorded, the following list of modifications to the Protocol is based on 
the information available. It is not purported to be exhaustive. The list includes a 
description not only of changes made in the October 5 version from earlier versions, but 
also of how some of the sections have been implemented. A number of the concerns 
raised in the comments were addressed in (he Scheduling Protocol, issued for comment in 
2001, and included in the Service Agreement filed with FERC.
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17.

18.

5

Concerns were raised about Section 6.d. Although the section was not 
changed, the impact is alleviated by the ability to select Load Following, 
in which case the section has no meaning.

load), Eligible Suppliers were permitted to withdraw claims for such 
accounts so the need for the remedy was not triggered.

Concerns were raised regarding balancing and settlement issues. The 
Scheduling Protocol permits aggregation of all of supplier's MSG accounts 
for purposes of application of the balancing and settlement procedure.

A number of clerical and typographical adjustments were made in 
response to supplier comments.

To obtain approval of an MSG claim was a contract between a Commission- 
certified supplier of the MSG and the retail customer required? If so, when 
did such contract need to be in place?

Concerns were raised regarding the submission of individual claims for 
residential customers. Section 5.c. addresses this issue; up to 10,000 
accounts can be included on each claim. That limit was established to 
assure that data processing issues can be minimized.

ANSWER: We are aware of versions of the Protocol dated September 25 and October 5. 
The changes are shown on Exh. B.2.A from Mr. Blank’s March 7, 2001 deposition, 
except that Modification 4 shown on that page was not made. (3/9/01)

Pursuant to issues raised by suppliers, contracts with the condition 
precedent of MSG allocation to the supplier for that customer were 
permitted for a supplier to enter a claim and establish a place in the queue.

Concerns were raised about unnecessary disclosure of supplier-customer 
contract terms to FirstEnergy. That has been addressed by having the 
outside auditor enter into confidentiality agreements, allowing her to see 
what she needed for her fact-gathering, without disclosure to FirstEnergy 
of matters unrelated to the allocation of MSG.

In response to supplier concerns, FE did permit suppliers to test "sample 
claims" to assure that the claiming system worked as intended.

Describe the modifications to the Protocol from the 9/26 version to the 10/19 
version.
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19,

20.

ANSWER: Yes. (3/9/01)

Is the Supplier required to be registered?

ANSWER: Yes, as an Eligible Supplier. (3/9/01)

Identify the proper entity to which a claimant must submit its registration?

ANSWER: Supplier Services Department of FirstEnergy Corp. (3/9/01)

Identify the timing needed for approval.

ANSWER: Before approval of the claim. (3/9/01)

21.

22.

If so, when did lEU apply and when was lEU's registration finalized?

6

Is lEU registered with FirstEnergy to sell electricity in CEl, TE or OE 
service areas?

FirstEnergy has indicated that it hired the Auditor in part because of 
submitted “claims without associated committed capacity sales'*. Please 
provide the standards upon which FirstEnergy categorized a claim as being 
**witbout associated committed capacity sales”.

Under the Protocol, is the Eligible Supplier required to be registered with 
FirstEnergy?

ANSWER: A claim by or on behalf of a municipal aggregator is “without associated 
committed capacity sales” if the opt-out procedure has not been completed. For 
all other claims, there are no committed capacity sales if there is no commitment 
by retail customers to purchase generation from or through the claimant. (3/9/01)

ANSWER: Yes. In order to file a claim, a supplier has to have a commitment from retail 
customers to purchase generation from or through the supplier. (3/20/01)

Describe (he meaning of “supplier” and “Supplier” when used in the 
Protocol.

ANSWER: As indicated in Section 1 .b. of the Protocol, a ’’supplier" can be a marketer, 
broker, or aggregator, including a municipal aggregator. There is no separately defined 
"Supplier," only an "Eligible Supplier." (3/20/01)

ANSWER: No. lEU is, however, registered under the Protocol to be an Eligible 
Supplier in order to file a claim for MSG. (3/20/01)



23.

24.

ANSWER: We are not aware of any difTerences. (3/20/01)

If there is a difference, describe the difference in the requirements?

7

Other than the FirstEnergy website, bow else was information regarding 
registration with FirstEnergy made publicly available?

What certification status (e.g. marketer, broker, aggregator) did lEU have 
with the PVCO at the time its registration with FirstEnergy was submitted?

ANSWER: information regarding registration under the Protocol to be an Eligible 
Supplier was provided at the October 2,2000 MSG Protocol meeting. (3/20/01)

ANSWER: lEU registered with FirstEnergy under the Protocol to be an Eligible Supplier 
on October 10,2000; that registration was complete as filed. (3/20/01)

If there was another means to obtain information, did the registration 
requirements differ between the website requirements and this other means?

What certincation status (e.g. marketer, broker, aggregator) did lEU have 
with the PUCO at the time its registration with FirstEnergy was approved?

Please list all requirements to become registered with FirstEnergy as a 
supplier. Are there different categories of suppliers? If there are different 
categories of suppliers, please state what they are.

ANSWER: The minimum requirement for every supplier to be registered under the 
Protocol to be an Eligible Supplier in order to submit a claim for MSG is to submit a 
copy of its application to the Commission to be certified as a Certified Retail Electric 
Supplier. Aggregators and municipal aggregators have to meet only that minimum 
requirement. Marketers and brokers also have to file credit information. (3/20/01)

ANSWER: A registration under the Protocol to be an Eligible Supplier in order to file a 
claim for MSG is not "approved." lELfs CRES application for "certification as an 
aggregator” was pending on October 10,2000. (3/20/01)

**The answers provided to questions 22 and 23 are also designated as answers by 
FirstEnergy to the following questions posed on 3/14/0 J: When was lEU's registration 
finalized and approved?; What security was provided to FirstEnergy by lEU for its 
registration?; Were there different categories of registrants? If so, what are the 
categories?; How are the categories “differentiated in terms of authorization to obtain 
services from the operating companies?; For what category has lEU’s registration been 
approved?

ANSWER: It’s CRES application for "certification as an aggregator" was pending on 
October 10, 2000. (3/20/01)



ANSWER: N/A (3/20/01)

25.

ANSWER: No. (3/9/01)

26.

ANSWER: No. FirstEnergy Services, CEI, TE and OE had no MSG to release. (3/9/01)

27,

28.

Identify who submitted the MSG reservation ciaims on behalf of lEU.29.

ANSWER: Kevin Murray. (3/9/01)

30.

Have any special contracts been submitted for approval that include MSG?31.

ANSWER: No.

S

ANSWER: The document produced by FirstEnergy that verified the active accounts 
included in the claim, and the contracts between lEU and the members of the aggregation 
group. (3/20/01)

Are ICU members receiving MSG from CEI, TE or OE pursuant to a special 
contract approved by the Commission under R.C, 4905.31?

ANSWER: The materials reviewed were: a document produced by FirstEnergy that 
verified the active accounts included in the claim, lEU's CRES application to the 
Commission, and the certificate issued by the Commission. (3/20/01)

Describe the materials reviewed by FirstEnergy (including materials 
submitted by the Auditor) to demonstrate that lEU had complied with all 
provisions of the Stipulation and Protocol required for approval of a claim.

Set forth any specific instructions given to the Auditor with respect to her 
review of lEU’s compliance the Protocol and Stipulation (including 
instructions given prior to, during or after the review of lEU).

Describe the materials reviewed by the Auditor and described or provided to 
FirstEnergy that demonstrated lEU bad complied with the Stipulation 
requirement of a committed capacity sale.

Has FirstEnergy Services, CEI, TE or OE released MSG to unafliliated 
marketers or brokers since the MSG has been fully subscribed as a result of 
the Supplemental Settlement Materials, Section 1 requirements ?

ANSWER: No specific instructions were given to the Auditor with respect to lEU. 
(3/9/01)



32.

ANSWER: At the time of lEU’s application for MSG, none was needed. (3/9/01)

33. Have any of the lEU members been enrolled to receive MSG?

ANSWER: Yes. (3/20/01)

Has MSG begun to flow to any lEU member?

I

36.

ANSWER: A copy of the FERC-filed MSG contract has been sent to lEU for execution.

9
04/10/01 > 6631846

35. / Have confirmation notices (as described in 4901:1-10-29 Sec. (F)(1)) been
— - mailed to any lEU members who are to receive MSG? If yes, please state the 

supplier or Supplier that is listed in the notice?

ANSWER: Parties submitting MSG claims have been notified of non-compliances. 
Where non-compliance resulted from a mistake in the information submitted in making 
the MSG claim, claimants have been allowed to correct the mistake. The types of 
mistakes that have been corrected include: accidentally submitting a claim for the wrong 
company's MSG or for the wrong customer category; accidentally canceling a claim; and 
classifying a claim as "load following" that should have been "capacity factor." Where 
the non-compliance was a failure to comply with a requirement for approval of a claim 
under the Protocol, the non-compliance cannot be corrected. (3/20/01)

At the time of lEU’s application for MSG, who was the supplier certified to 
provide Retail Electric Generation Service that had a Generation Services 
Agreement with lEU or any lEU member?

Were any notices of non-compliance provided by the Auditor, FirstEnergy, 
CEl, TE or OE to parties submitting MSG claims? If so, were such parties 
given an opportunity to correct the non-compliance? If correction was 
allowed, what types of non-compliance were allowed to be corrected?

ANSWER: Confirmation notices have been mailed to lEU members who have been 
enrolled to receive MSG. Due to the processing error referenced in the response to 
question 34, FirstEnergy Services is incorrectly named in the notice as the supplier. 
(3/20/01)

Question raised in 3/14/01 letter:
Who is executing the FERC-filed MSG contract with the FirstEnergy operating 
companies on behalf of lEU?

ANSWER: Power is flowing to lEU members, as it did before January 1,2001, 
although, due to a processing error, the power is not currently characterized as MSG. 
This error will be corrected, and the power will be characterized as MSG retroactively. 
(3/20/01)



RrstEneigy,
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January 16, 2001

Dear Sally:

Your requests for action and the FirstEnergy responses are as follows;

Marketer request 1.:

Response:

Marketer request 2: To the Extent that there is MSG reserved by 
nongovernmental aggregators who have chosen FES 
as their supplier, FirstEnergy should release the MSG 
made available to those entities so that the next 
customers in line who are served by nonaffiliated 
marketers can have their claims approved.

This letter is in response to your letter of January 8. 2001, In which you have 
made a number of requests for action by FirstEnergy with respect to Market 
Support Generation.

Ms. Sally W. Bloomfield 
Bricker & Eckler
100 South Third Street 
Columbus, Ohio 43215-4291

David U BlafiK 
Manage/ Rare Department

Ascertain whether any of the MSG claimed by 
nongovernmental aggregators is being supplied by 
FES by the close of business on Wednesday, January 
10th. We believe that this is information that should 
either already be in your possession or be easily 
retrievable.
No MSG claimed by nongovernmental aggregators is 
being supplied, directly or indirectly, by FES. It is true 
that FirstEnergy affiliates are associated with three 
entities which presented claims for MSG—Parma, 
Industrial Energy Users, and National City Bank. In 
all three cases, however, none of the FirstEnergy 
affiliates, including FES, ever acquire any rights to the 
MSG power and none acts as a supplier. The Market 
Support Generation is delivered by the FirstEnergy 
utility to the MSG claimant or to the claimant's 
supplier.

76 Spylh Main Street 
Akron. Ohio aaSDB

: DEPOSITION
EXHIBIT 

IZu J
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Response:

Marketer request 3:

Response:

If you have questions regarding this information, please contact me.

Best regards,

Since no MSG has been reserved by
nongovernmental aggregators who have chosen FES 
as their supplier, there is no MSG to release.

A mechanism, such as posting the allocations on the 
web, should be promptly established in order to 
monitor the allocation of MSG to suppliers and their 
customers.
The staff of the Public Utilities Commission has been 
informed of the MSG allocations, including the name 
of the claimant and the amount of the claim allocated 
to the claimant. As you know, the MSG Reservation 
Protocol indicates that the names of the parties to 
which MSG allocations are made will not be publicly 
disclosed. Should alt suppliers consent to the 
disclosure, we would be willing to release the list.

David M. Blank
Manager, Rate Department

cc: Doug Maag 
Ed Hess 
Carl Evans 
Dan Johnson
Chris Kotting



EXHIBIT A

330-334.5^1

February 6, 2001

Dear Elizabeth:

You request that we verify that the several items recited in the letter accurately 
portray the facts as I represented them in the January 17 meeting. In addition 
you request that should there be anything in your recitals that is factually 
incorrect, you v^ant us to correct any inaccuracies.

Your letter appears to be an obvious attempt to set up litigation and short cut the 
normal procedure of legal discovery without going through the standard
procedure and without notification to all the parties in interest. Nevertheless, we 
will respond, and will docket this response and your letter in the restructuring 
case docket (99-1212-EL-ETP) at the PUCO.

In the material that follows, the ‘‘Recitals" reflect your characterization of the 
issues as stated in your letter. We do not necessarily agree with the 
characterization.

This letter is in response to your letter dated January 8, 2001, commenting both 
on my January 16, 2001, letter to Sally Bloomfield and on discussions at a 
meeting we attended on January 17, 2001, at the Public Utilities Commission of 
Ohio. I received your letter by e-mail after the close of regular business hours on 
January 29, 2001.

Ms. Elizabeth H. Watts, Esq. 
Bricker & Eckler
100 South Third Street 
Columbus, Ohio 43215-4291

Response to Recital No. 1 
We agree with the statement.

2 DEPOSITION I 
EXHIBIT 
 /JI

I,

76 South Main Street 
Akron. Ohio 44306

Recital No. 1
No MSG claimed by nongovernmental aggregators is being supplied, directly or 
indirectly, by FES.

Manager, ftato Department



Letter to Elizabeth Watts February 6. 2001

Response to Recital No. 3
We agree with the statement, again with the recognition that the Recital implicitly 
refers only to the non-EDU affiliates.

Recital No. 3
In all three cases identified in Recital No. 2, none of the FirstEnergy affiliates, 
including FES, ever acquire any rights to the MSG power and none acts as a 
supplier.

Response to Recital No. 4 
We agree with the statement.

Response to Recital No. 2
We agree with the statement, subject to the recognition that (1) the “association” 
is limited to a contract to provide services (2) the Recital implicitly refers only to 
the non-EDU affiliates, and (3) Recital No. 3 further elaborates on this issue.

Recital No. S
The utility’s generation assets have been transferred to FES which in turn has 
entered into an agreement with the electric distribution companies to sell power 
directly to them for distribution to their customers.

Recital No. 2
FirstEnergy affiliates are associated with three entities, which presented claims 
for MSG-Parma, Industrial Energy Users, and National City Bank.

Recital No. 4
The marketers questioned whether lEU was receiving power from FirstEnergy
Services (FES) and was told that FES was not supplying power to the lEU or its 
customers.

Response to Recital No. S
Control of the fossil generation plants has been transferred to FirstEnergy 
Generation Corp., an exempt wholesale generator and subsidiary of FES, via an 
operating lease. The nuclear plants are operated by FirstEnergy Nuclear 
Operating Company. Output of all FirstEnergy generation plants is sold to FES. 
FES supplies power to the EDU’s under a full requirements contract, which 
requirements include electric load of customers that have not chosen an 
alternative supplier, certain wholesale obligations and the Market Support 
Generation obligations. These transactions are undertaken pursuant to the 
Corporate Separation Plan approved by the Public Utilities Commission.



Letter to Elizabeth Watts February 6, 2001

Very truly yours,

cc:

David Blank
Manager, Rate Department 
FirstEnergy Corp.

Recital No. 7
Thus, it is the distribution company and not FES or the lEU as aggregator that is 
delivering the power.

Response to Recital No, 6
The power is being delivered from the electric distribution company directly to the 
individual lEU customers in the aggregation group.

Response to Recital No. 7 
See response to Recital No. 6.

Recital No, 6
With respect to the MSG allocated to lEU. that power is being delivered from the 
electric distribution company directly to the individual lEU customers in the 
aggregation group.

Christine Pirik, PUCO
Doug Maag
Dan Johnson
Chris Kotting
Ed Hess
Joe Buckley
P.U.C.O. Docketing Division



industrial energy users - OHIO

of the Master Service Agree,nenjy.

vWLThe Master Service Agreement draft contains the pricing terms.

CONFIDENTIAL
000377
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FIRSTENERGY CORP. 
MSG AUP 

NOVEMBER 2000

MILEAGE - Cleveland to Columbus - 290 miles tstart U43, end 1433) 
PARKING - Downtown Columbus - paid by lEU via ticket validation

I then discussed with the above individuals the review process for the "valid" claims. Upon completion 
of my explanation of the review process. lEU presented to me its contracts for my review. I began my 
review based upon the procedures agreed to by FirstEnergy, as outlined in Attachment A.

On November 15, 2000, at 11 00 a m. (until 5,30 p.m.), I met with Sam Randazzo and Kevin Murray of 
lEU in order to perform the MSG claims review process. I presented Mr. Randazzo and Mr. Murray with 
the Error Reports and explained to them the contents of the package containing those reports. I also 
explained to (hem that the 5 day ‘’correction" period, as outlined in the MSG Protocol provided by 
FirstEnergy, began as the following day, November 16. 2000.

The duration of the Master Service Agreement draft (MSA) covers the market support period. The 
MSA IS subject to early cancellation by FES but not before the end of the market support period. The 
MSA IS subject to cancellation by any given customer (which ^ould ultimately cancel the contract 
between lEU and the customer also) with twelve months written notice.

* As lEU is an aggregator. lEU entered into a draft Master Service Agreement with FirstEnergy 
Services (FES) on September 30. 2000, As of the date of my visit to lEU. this Master Service 
Agreement had not been finalized and executed. AU contracts between lEU and the customers are 
subject to the Master Service Agreement that had not been executed (i.e.. FES must accept the 
customers of lEU as parties to the Master Service Agreement and the customers of lEU must accept 
the terms

The duration of the contracts between lEU and the customers is for a period of time '*at least as long 
as the duration of lEU's MSG claim."

There were several items that I noted recurred throughout most of (he contracts that I reviewed. 
These items are as follows:

f- '•*
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■ I did not specifically note provisions in any of the contracts to permit lEU to claim non-MSG on 
behalf of the customers in (he event lEU does not receive a MSG allocation on behalf of the 
customers. The “valid” claims listing provided to me by FirstEnergy contains only MSG claims.

” The contracts between lEU and the customers are contingent upon the Master Service Agreement 
between lEU. FES and the customers being executed in substantially the same form as the draft.

Upon discussion of the above with Mr. Murray. I was informed that the attachments were primarily 
prepared by lEU from the information obtained from the customers. The customers sent information 
via facsimile and e-mail regarding their accounts. As this information was sent piecemeal, lEU 
summarized each customer's accounts into the spreadsheets that were used as the attachments to the 
contracts. Mr Murray provided me copies of the e-mails and facsimiles from two of the customers 
and I ensured that there were no accounts included in the attachments for these customer contracts 
that were not included in the information provided to lEV by these customers

Upon review of the individual contracts, 1 noted the following inconsistencies between the “valid” 
claims listing provided to me by FirstEnergy and the contracts and/or 1 noted the following notable 
items.

■ For the most part, 1 was unable to verify the date on which the customers signed the contracts, as the 
contracts were not manually dated, nor were there date fields to be completed by the customers' 
signatures. However, for the most part, I was able to identify dates via the customers’ facsimile 
headers on the signed contracts or via the date that was inserted into the contract as the date that the 
customers had provided their accost information to lEU Of the 14 contracts that 1 reviewed, I was 
unable to determine anv date foiQ^f the contracts. For the remainder of the contracts, the dates 

/phased on the above mentioned sources) were on or before October 19. 2000.

• The contracts between lEU and the customers specify that lEU will request MSG on a “load
following" basis. s ' , t 'oJX Lr

■ For the most port. I was unable to determine that the customers had agreed to the locations to be 
covered by the contracts, as the customer information (account number, etc.) regarding the locations 
covered was contained in an attachment to the contracts. A provision within the contracts referred to 
the fact that the locations to be covered by the contract were identified in the attachment to the 
contract. The attachments were in the form of spreadsheets. The customers did not sign the 
attachments. 1 was not able to verify all customer account information as provided to me by 
FirstEnergy in the '‘valid” claims listing, as all of the customer account information was not contained 
in these attachments. However, in all instances. I was able to verify at least one piece of the customer 
account information (either the account number, the customer name, or the service address).



J- Customer Name per Claim Customer Name per CISAccount Number

000379

• The following customer names as per the claims do not appear to be related to the customer names as 
per CIS, as listed on the ’‘valid” claims listing provided to me by FirstEnergy.
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Date: April 30, 2001 C-G File No: 4750

RE: IN THE MATTER OF THE COMPLAINT OF ENRON ENERGY SERVIES, 
INC., AND FIRST ENERGY CORP., ET AL.
DEPOSITION OF: DENISE DINIE

CciBENlT KAHN. ESQ.
DAVID W. HARDYMON, ESQ. 
PAUL T. RUXIN, ESQ. 
ARTHUR E. KORKOSZ. ESQ.

The attached transcriptts> is/are being sent to you ?cr filing with the 
Court, please return a time stamped copy of the enclosed title page in the 
enclosed self-addressed stamped envelope.

To: JENNIFER A. LESNY FLEMING, ESQ. 
127 PUBLIC SQUARE 
CLEVELAND, OHIO 44114-1216

LAKE COUNTY
38123 West Spauldtng 

Suite 201 
Willoughby. OH 44094 

«■ (440)942.237.3 
FAX(21(il 667.097

VMT’COUNTY ’ 
ith Mam Street 
tergy Bldg., Sle. tblO 
(JH 44308 

)0) 253.8119 
Kh 253-2250

^Signature of the Deponent is required and must be signed and notarized 
on the Certificate where indicated; the Errata sheet must be completed, if 
necessary, signed and returned, along with the original executed, notarized 
Certificate within 1 days 30 days from the date of this memorandum.
When returning the original errata sheet to C-G. please copy all counsel.

 Enclosed please find the transcript of your deposition. The Errata sheet 
must be completed, if necessary, signed and returned, alo.ig with the original 
executed, notarized Certificate within 7 days 30 days from receipt 
of this letter, or it may be filed without signature.

rl Reporting, Investigations and Comprehensive Services for Leeal P r o f e «< i n n a I s

A Litigation 
Support Company

f)00 Superior Avenue. East Bank One Center. 24ih Floor 
Cleveland, OH 44114

g (2U) 696.1161 FAX (2161 687-0973  
www.cefgroup.com

XXXX - Please contact our office to arrange a date and time for the 
Deponent to read and sign his/her deposition transcript here in our office. 
(WITHIN 30 DAYS OF RECEIPT OF THIS LETTER.)
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1 PUBLIC UTILITIESBEFORE THE

2 COMMISSION OF OHIO

3

4 IN THE MATTER OF THE

5 COMPLAINT OF ENRON

6 INC.,ENERGY SERVICES,
7 C o mplainant,
8 Case No.and
9 01-393-EL-CSSFIRST ENERGY CORP . ,

10 al..e t

11 Respondents,

12

13

14 Continued deposition of DAVID
15 examination under theBLANK, called for
16 Julie A.taken before me,statute.
17 a Notary Public in and for theH a s c h e, r ,
18 at the offices of V o r y s,Ohio,State of
19 2100 One& Pease,S a t e r , Seymour
20 Cleveland,Cleveland Center, Ohio, o n

21 Ap r i 1 2 5, 2 0 0 1 , at 10:00Wednesday,

22 o ’ clock a . m .

23

24 VOLUME II

25

CEFARATTI PAX 216.887.09739 800.694.4787
GROUP Sn^^nOMipany

Court Reportirrfl, Invsstleations and Cornprehenaive Services for LejaJ Protessioruls
BOD Superior Avenue Eaa^ Batik One Center 24Ui Floor, Cleveland, Ohio 44114*2650 

www.ee(Qroup.coin



53
1 APPEARANCES:

2
3 On behalf of the Complainant:
4 V o r y s , S e ymo u r &S a t e r ,

5 LLP ,Pease,
6 HARDYMON, ESQ.b y , DAVID W,
1 ESQ .BENITA KAHN,
8 52 East Gay Street
9 Ohio 43216-1008Columbus,

10 464-6400(614)
11
12 the Respondents:On behalf o f
13 Reavis i Pogue,Jones, Day ,

14 ESQ.RUX I N,b y , PAUL T,

15 901 Lakeside Avenue
16 Cleveland, Ohio 44114
17 (216) 586-3939
18 -and-
19 FirstEnergy,
20 b y , KORKOS Z, ESQ .ARTHUR E.
21 76 South Main Street
22 Akron, Ohio 4 4 3 0 8
23 (330) 384-5849
24
25

CEFARATTI FAX 216.687.Q9739 800.694.4787 GROUP s«Vfep..y
Court ReportinO, Invesdsations and Comprrtwnsive Sendees tor Legal Professionals

SOO Stfpertor Avenue EasL Bank One Center, 24th Fleer, Cleveland. OMe 44114*2550 
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1 This isMR . HARDYMON:
2 Blank's depositioncontinuation of Mr.a
3 which I believe was begun on the 17th
4 and counsel and Mr. Blank have been
5 kind enough to back today bycome
6 continueagreement to s o
7 and I ama n k isB 1 still under oathM r .
8 askingstill questions .
9 CONTINUED EXAMINATION OF

10 DAVID BLANK
11 BY-MR. HARDYMON:
12 you allQ . Are ready. M r .
13 Blank?
14 ready. sir.A . yes.
16 Blank, have you reviewedQ . Mr .
16 the transcript that we began on the
17 17th?
18 A . No .
19 you reviewed anythingQ . Have
20 preparation fori n today's session
21 between the 17th and today?
22 I haven't reviewed anything,A .
23 n o .
24 When lEU submittedOkay.Q .
25 application for MSG, did they alsoits

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Invwtigatlone and Comprehensive Services for Legal Professionals

600 Superior Avenue East. Bank One Center, 24th Fleer, Cleveland, Ohio 44114-2660 
www.cefBreup.com

I ' m

the deposition.
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1 submit a registration to be registered
2 with FirstEnergy?
3 rephrase that.Let me
4 submit an applicationDid they also t o
5 Firsb e registered with tEnergy?
6 firsthandI don’t haveA .
7 know that Mr.Iknowledge of that.
8 advised me.11 hasB u r n e

advice9 to youAnd hisQ . was
10 what?

That the registration11 A .
registration12 whatever ther e q u i r e m e n t s ,

taken o f .13 r e q u i were care
14 And I believe thatQ . w e
15 s e s s i o ni n our firstthistouched on

but it’s my understanding that16 together.
0 f any publication o f17 not awareyou are

requirements would18 what the registration
opposed to a19 forb e aggregator a sa n

20 is thatmarketer and broker, true?
21 I • m notA . aware.

you know who would know22 DoQ .

23 might find a description o fwhere w e
24 registrationthe
25 aggregator?
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1 I don't know if there’sA . one
2 written down, I just don’t know that .
3 Burnell be theWould Mr.Q .

person who would be best4 suited t o
5 answer that question?
6 I don’t know that.A .
7 Do you know who developedQ .
8 requirementregistrationthe separate
9 for aggregators?

10 I don’t understand what youA .
11 mean by separate registration
12 requirement.
13 s my understanding from1Q . 11
14 earlier session that theour
15 requirements to becomefor aggregatora n
16 theregistered with FirstEnergy notwere
17 same that they were for a marketer.
18 Did I understand your testimony
19 correctly?
20 a registrationThere i sA .

121 the retail supplierrequirement for
22 there’stariff and a registration a
23 protocol.registration issue in the The
24 is whatin the protocolregistration
25 registration in thedifferent than the
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1 retail t a r i fsupplier f .
2 o f the it'sAnd oneQ . ways
3 different that the registration ini 5

4 requiresthe retail tariffsupplier
5 information about credit worthiness#
6 i tdoes not?
7 it does.Yes ,A .
8 i tAnd is trueQ .
9 know theIA . Pardon me.

10 retail somethingsupplier tariff says
11 about creditworthiness.

12 And it is al true thatQ • s o
13 applying for registrationmarketers
14 to comply withprotocol hadunder the
15 i 5requirement,that creditworthiness
16 that true?a 1not s o
17 thatI believeA .

18 thati t i s alsoAnd trueQ .

19 other hand did nottheaggregator
20 with thathave to comply
21 creditworthiness?
22 never goingIf there t oA . was
23 thereb e a credit exposure, neverwas
24 going to be a credit requirement s o
25 that would have been unnecessarya n
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1 burden for involved, and ifeveryone
2 there is a credit exposure, then there
3 credit requirement.
4 And did you or members o fQ .
5 staff make a judgment as to whichyour
6 exposure
7 would not?and which aggregators
8 consulted onA . was
9 that. any of myI don whethert know

10 other staff memb e r s / by that I mean the
11 members of the I don'tdepartment,rate
12 know whether they were.
13 forWhat was theQ . process
14 making that inquiry?
15 recalldon't knowI that IA .
16 the process. ' t recall theI just can
17 M r . Hard ymo n .process,
18 Do you know who would haveQ .
19 been in charge of making the decision
20 with regard to whether the
21 creditworthiness aggregator oughto f a n
22 to be investigated?
23 if Mr.Well, know thatA . I

that he24 Burnell wasn t satisfied with
25 he wouldhad the authority to do s o ,
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1 to me and if I thought I needed tocome
2 I would haveto somebody, t ogo gone
3 someone.
4 identify anyQ . Can you
5 aggregators from whom FirstEnergy
6 required the submission 0 f credit
7 information?
8 I would have to consult Mr.A .
9 Burnell.

10 require theDid FirstEnergyQ .
11 information froms s i o n of credits u b m i
12 I E U ?
13 t believeI becauseI donA . s o ,

14 there was creditI don ’ t believe a
15 exposure.
16 And by that you I EUQ . mean
17 i t i o nwould not be in a pos of having t o
18 pay for MSG?
19 I EU would IA . owenever a s
20 owe theunderstood it, would never
21 FirstEnergy utilities any money.
22 CouldMR . RUX I N: w e
23 whenclarify all these past questions
24 you talked about aggregators. you were
25 talking about nonmunicipal aggregators?
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1 That'sHARDYMON:MR ,
2 Paul .Thank you,correct .
3 WITNESS: I had madeTHE
4 that assumption in becausemy responses
5 there municipalwere lots aggregatorso f
6 obviously.
1 I understand and I believe IQ .
6 I whensaid at the outset say
9 nonmunicipalI meanaggregator,

10 aggregators.
11 clarifying, IThank you forA .
12 assuming that.was
13 receiptWould lEU under itsQ .
14 of MSG ever be in a position of owing
15 the utilities any money?
16 A . was
17 of owing utilitiesever in the position
18 money and hence there creditwas n o
19 requirement.
20 AllQ . right . Excuse
21 moment.
22 (Discussion off record.)
23 ask you. would lEULetQ . m e
24 circumstances o f receiving MSGunder the

25 of owingever be i n a position
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1 FirstEnergy Services money?any
2 I don't k no w.A .
3 Q .
4 question?the answer
5 I expect there might beA .

FirstEnergy Services6 whoa tsomeone
whether they did or not, but7 knowwould

8 i t i s .t know whoI don'
g that?WhoQ .

Randazzo would10 Maybe Mr .
11 t t know.I donknow.

important12 that notWasQ . a n
know in connection13 thing for you t o

with making the decision about whether14
submit information about15 lEU ought to

before its MSG16 creditworthinessits
approved?17 application was
I knew is that lEU was18 WhatA .

a position where19 i ngoing to benot
u t i 1 i t imoney to the20 they would owe e s

a result there would be no21 and as
there22 requirement for lEU becausec r e d i t
all23 but that'scredit exposure,n 0was

to know24 I d i d n I t haveI had to know.
25 about that.anything else
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1 And you didn’t feel that youQ .
2 information abouthad to have any
3 whether IEU would be in a position o f
4 owing to FirstEnergy Services?money
5 A . I didn’t have to know
6 anything about whether lEU owed would
7 they FirstEnergymoney toever owe
e Services .
9 Why was thatQ .

10 consideration?
11 It had nothing to do withA ,

12 the admini tration of the MSGs program.
13 connection withQ . I n
14 considering lEU I s application for MSG,
15 did anyone review whether lEU had
16 completed EDI testing?
17 would haveA . You talk tot o
18 Burnell about that.Mr . He didn’t
19 bring any exceptions to my cognizance.
20 the person whoOkay. Was heQ .
21 would have been respons ible for insuring
22 that EDI testing complete by lEU?was
23 ass ump t i o nYou’re makingA . a n

24 there had to be EDI testing and if
25 situations wherewere
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1 didn't have to be EDI testing,there
2 situationWas IE U * sQ . one
3 required?where testingEDI notwas
4 I t know theI donA . t oanswer
5 that.
6 Would you give me exampleQ . a n
7 wouldtion wherei aggregatort u a a n
8 complete EDI testing?requirednot be t o
9 I knowA .

's a municipal10 situation where there
that itsel f didn't have11 to doaggregator

12 any EDI testing.
municipalide13 PuttingQ . a s

confine14 and letaggregators ours
just nonmunicipal15 discussion today to

such an16 can you give meaggregators.
17 example?

that there18 I don't knowA . were
There certainly19 examples .any other

20 could have been. There was n o
21 another aboutrestriction wayone o r
22 that.
23 s the purpose of EDIWhat IQ .

24 testing?
25 Again, Burnell couldMr .A .
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1 requirementsgive you the more precise
2 for that, make sure that inbut it t o
3 that whateververy general terms
4 scheduling arrangements had to be made
5 would be made electronically.
6 And lEU asQ . Okay. a n
7 applicantaggregator in line fora na s
8 to be in position toMSG would have a
9 would they not?make those arrangements !

10 recollect ion is thatA . M y
11 I EU • s for MSG was for loadrequest
12 and for load followingfollowing MSG
13 requirement.i s schedulingthere n o
14 Okay.Q .
15 answer is I don'tSo theA . n o ,

16 think there was to do
17 that.
18 That would be of everyQ .
19 aggregator who applied for MSG o n a
20 load following basis?
21 I think that would haveA .
22 of considerationsnumberdepended upon a
23 of them.and that would have been one
24 considerations?What otherQ .
25 would have to doI thinkA . one
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1 is there any possessory rightsever
2 that in the for theto the power
3 claimant.
4 And if thereQ . possessorywere
6 would be requiredrights. the claimant

if there6 through EDI testing andto go
7 notwere
8 talk toI would have to goA .
9 We’re farthat. tooBurnell aboutM r .

10 at this point.from my knowledge
t give11 IQ . So you u 5can any

12 others?
13 t give you aIIA . can
14 definitive answer .

Burnell15 Mr .All right.Q .
the one who had the16 would behowever

17 whether EDI testingdefinitive word o n
18 r e q u i red?were

If he would have had19 A .
would have20 h ei t /questions about
somebody else21 t obrought them to o rm e

22 in his department.
23 Did he bring such questionsQ .
24 to you?
25 t recall that thereII donA .
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1 any with respect witht owere
2 respect to this claimant.
3 Okay. Was there any mentionQ .
4 in the protocol about possible
5 exceptions to the requirement concerning
6 EDI testing?
7 I think that the protocolA .
6 the need for there to be EDIspeaks t o
9 approval, buttesting in fororder

10 obviously that only has to happen when
11 there has testing to make theto be EDI
12 program work to begin with else ito r
13 becomes a moot point.
14 look at the protocolQ . You can
15 if you like, but my recollection is
16 that there's specific discussion o fn o
17 any such exceptions. recallDo you
18 any?
19 RUXIN:MR .
20 the protocol is an exhibit,11 object.
21 i t what it says.says
22 HARDYMON: I tMR . says
23 It’s a point wellwhat it okay.says /

24 taken.

25 ask you this. YouQ .
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1 in Octoberattended sessions of 2000
2 where the explainedprotocol was t o
3 applicants for MSG,potential did you
4 not?
5 Y e s ♦A .
6 And you in factQ .
1 sessions?at thosepresenter
8 A . Yes .
9 Burnell?As was Mr.Q .

10 A . Yes.
11 During sessions didthoseQ .
12 Burnell explain to theor Mr.you
13 that there might beapplicantspotential
14 the requirement for EDIexceptions t o
15 testing?
16 whether thereI don 1A .
17 that discussion by Mr. Burnell . Iwas
18 said nothing about EDI testingknow I
19 another.one way or
20 about theHowAll right.Q .
21 exception to thepossible
22 requirement,creditworthiness did you
23 that to the applicantsexplain during
24
25 I had nothing to do withA .
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1 at thatrequirementsexplaining credit
2 meeting.
3 Burnell explainDid Mr.Q .
4 that?
5 I don’t recall whether heA .
6 did not.o r
7 did?if anyoneDo you knowQ .
8 don’t know.IA .
9 gather that the I EUIQ .

10 ultimatelyapplication for MSG was
11 approved. is that true?
12 it was.A . Yes,
13 it who gave theAnd who wasQ .
14 final application?approval to lEU’s
15 consulting with variousAfterA .
16 I did.people.
17
18 Deposition(Thereupon,
19 Exhibit-10 was marked
20 o ffor purposes
21 identification. )
22
23 let me hand you aBlank,M r .Q .
24 document that’s been marked as Blank
25 It bearsDeposition Exhibit No. 1 0 .
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1 the caption at the top of the page
2 FirstEnergy Corp. k e t based ratemar
3 sales tariff.Uzholesale Do youpower
4 have that document i n front o f you?
5 A , Yes, I do .
6 f a m i 1 i with thisQ . Are you a r
7 document?
8 recallI don’tA . a m
9 familiar with it.

10 i n itsa s s i s tQ . Did you
11 preparation?
12 but I don'tI may have.A .
13 at this point.recall i t
14 Are you called upon toQ .
15 fallactivities thatadminister any
16 of this tariff?purviewunder the
17 David, d oR U X I N ;MR .
18 minute lookyou want to take a t o
19 through this
20 I wouldWITNESS:THE
21 at this.like to look
22 Take allHARDYMON:MR .
23 the time you want.
24 Thank you.THE WITNESS:

25 glanced through i tI have now.
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1
2 Deposition(Thereupon,
3 markedExhibit-lOA was

4 0 ffor purposes

5 identification.)

6

7 it?You glanced through LetQ .

Blank8 markedI’vehand you what a sm e
9 time1 0A and take all theDeposition

10 well.look through that asyou want to
looked through it?11 You’ve

12 looked through there.A .
Exhibit lOA13 For the record,Q .

14 first pagei s a multi-page document. the
15 email datedof which appears
16 beginning dearFebruary 14, 2 0 0 1 ,
17 andand bearing yourmarketers name
18 is that true?title at the bottom.
19 That’s correct .A .

that email20 And attached toQ .

21 the headinga document which bearsi s
based rate22 FirstEnergy marketCorp.

tariff followed by23 saleswholesale power
o fsales24 agreement forform of service

the Ohiogeneration under25 market s uppo r t
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1 retail electric correct?program,
2 addition thattheWith a tA .
3 the the page it markedvery top of a s
4 a confidential draft of February 14,
5 2 0 0 1.
6 serviceThis formYes.Q .
1 transmitted with youragreement was
8 0 0 1,email of February 14, 2cover
9 is that rue?tgroup of marketers.

10 it wentI believe t oA .
11 Public Utilitieseveryone
12 involvedlist server whoCommi ssion was
13 with our company.

Would that include14 Q <

15 marketers?wellaggregators a s a 5

16 t oA . everyone

17 I fon the 1 i s t server, a s
1 t18 listf thethey server, yesr e o n

19 they're t ,n o n o .
they20 know whetherDo youQ .

21 not?were o r
22 N o .A .

I EU23 Do you know whetherQ .
24 email anda copy of yourreceived
25 agreement?serviceattached form
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1 I do not know withA .

2 exactitude.
3 Did you intend this formQ .
4 service agreement and your form cover
5 letter to be circulated only to
6 marketers under the MSG program?
7 I intended this to goA . out to
8 the list server that Mr.parties o n
9 with in sendingBurnell deals

10 forinformation for comment tot o
11 any parties who have an interest.
12 And this isQ . server
13 created and maintained by the Public
14 Utilities Commission o f Ohio?
15 I believe maybe I’mA .
16 misunderstanding . It’s something which
17 I know we have, and we being Mr.
18 this whoBurnell in with partiesc a s e ,

19 certified inbeen, I believe,have one
20 the Publicform byshapeway, o r
21 Utilities C o mm i s s i o n .
22 And this is server?Q .
23 pending certificateA . Or
24 pending certificationsthey might have
25 than approved certifications.rather
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1 And this is server that isQ . a
2 created and maintained in connection
3 is thatwith the t ransition cases true?,

4 I believe that * sA . true,
5 but
6 Okay.Q .
7 that's just a beliefA . a t
8 this point.

shouldn9 All right. ButQ . w e

10 from themeaningtake any particular
11 addressed toletter i sthat yourfact
12 dear marketers?
13 intendedThat's notA .

form of the14 in thetechnical term
15 definition.marketerstatutory
16 that could includeS oQ .
17 list includingthat serveranybody on
18 municipal aggregators,aggregators,
19 marketers,brokers. cetera?e t
20 Or parties that haveA .

the21 listto berequested server.o n
22 All right. ask youQ .
23 Is Exhibit 10Exhibit 1 0 .to look a t
24 wholesale powerbased ratethe market
25 tariff that is the subject of thesales
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attached1 agreement that isform service

2 i 1 February 14th?o fto your ema
3 • t know.donIA .
4 ask you tolet me turnWell,Q .
5 which i s3 of Exhibit 10,to Article

and if6 tariff.salesthe wholesale power
which is7 paragraph 3.01you look a t
service.6 captioned prerequisite thet o

9 requirementrefers tofirst sentence a
10 agreement must beservice
11 executed by FirstEnergy and the customer
12 and filed with the FERC. Do you see
13 that reference?
14 I do.Yes,A .

And was Exhibit lOA the form15 Q .
16 agreement that FirstEnergyservice

for17 submit to the FERCproposed to
18 theapproval in implementorder to

of thes of paragraph 3.0119 requirement
20 tariff?
21 I don't know.A .
22 ask you toLetQ . m e

the third full23 look at Exhibit lOA,
the frontparagraph this would24 b e o n
is■the email25 and thisBlank,Mr .page.
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1 that you the author o fsent areyou
2 this email 7

3 soleI’m not the author o fA .
4 emailthis

5 Q . It was sent over your name ,
6 though?
7 correct .A .
8 a d it and approvedAnd youQ . r e
9 with youroutit before it went name o n

10 i t , didn't you?
11 Yes .A .

ask12 Let t oOkay.Q . m e you
paragraph,13 secondthirdlook theat the

14 FirIt indicates that stEnergySentence .
15 revised form o fto file thisi s going
16 agreement with the FERCservice a s soon
17 it not?practical , doesa s
18 Yes.A ,

And this19 Q .
things, but20 Amo ng otherA . yes.

serviceAnd this21 okay.Yes,Q .
that FirstEnergy22 thei sagreement one

23 tariff before the FERC,filed with the
24 is that correct?
25 I object.MR . RUXIN:
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1 answered that question already.H e He
2 i d he didn * t k n o w .s a
3 A . recall that Exhibit 1 OAYou
4 i s draft?a
5 Q , Yes.
6 thatA . I believeAnd our
7 additionalattorneys made some
8 modifications to the February 14th
9 document before it was filed.

10 Q . Okay,
11 A , don't believe that thisSo I
12 is the filed.thatone was
13 saidSo when youQ . All right.
14 the recipients you intendt o that t o
15 file the revised form serviceo f
16 agreement and any necessary tariff
17 changes with FERC as practicalsoon a s
18 practical, in fact thata s soono r a s
19 didn't happen correct?/
20 I said, I believe thereA . A s
21 additional language changeswas some
22 subsequent this to this Februaryt o one.
23 14th document recall thebut I don
24 detail of the language changes.
25 Did you send another emailQ .

CEFARATTI FAX 216.687.09739 800.694.47B7 GROUP
Court Reporting. Investgation* and Comprehensive Servces for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.cofgrDup.coni

’ S

’ t



I

77
1 communication to the list o fo r
2 recipients advising them that what you
3 Isent them on February 14th wasn t the
4 s ubiti it togoing toagreement you were
5 beenthere had otherFERC and that
6 changes 7
7 I believe a copy ofsentA . w e
8 filed with FERC that listt owhat w e
9 I don’t know whether it wasserver .

10 explanatoryaccompanied by Imemo.a n
11 some discussion aboutrecall having
12 but I don’t know whether i tthat.
13 occurred or not.
14 I t know whetherAnd you do e s nQ .
15 circulated torevised versionthat was
16 prior to itsof recipientsthis list
17 FERC ?being submitted to
18 I don’t believe that itA . was
19 additionalfor commentsubmitted t 0

20 speaking about .if that’s what you r e
21 whichchangesthink that theI don
22 substance.of that Iwere made were
23 relatively minorbelieve they were
24 typographical types ofeditorial o r

25 things.
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1 Okay. Well, let me ask youQ •

2 this, Blank. The sale of MSG isM r .
3 wholesale transaction,
4 is that not true?
5 I don't know if that trueA .
6 not.o r
7 it isQ . Okay.
8 retail transaction?a
9 I believe it'sA . sale ofa

10 it betweenI don't categorizeMSG.
11 retail or wholesale.
12 withWell, wouldQ . agreeyou
13 me that the tariff evidently
14 characterizes it a wholesale powera s
15 sale, does i t not?
16 Can you pointA . t om e a
17 reference?
18 at the tariff.If you lookQ .
19 Exhibit 10, the tariff. the front page
20 identifiedof it. it's marketa s a
21 tariff,based wholesale power salesrate
22 is it not?
23 A , Yes.
24 And it further that0 . states
25 to implementit is sales of market
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1 support generation, correct?
2 but that doesn’tA . Yes ,
3 all marketnecessarily mean that support
4 provided under thisgeneration must be
5 It certainly can bedocument. if it's
6 wholesale and I just don't recall
7 regard that as wholesalewhether we o r
8 entirety .not in its
9 Can you giveQ . m e some

10 of market support generationexamples
11 provided on a nonwholesalethat is
12 basis?
13 A . No
14 instances with1 of theQ , Al
15 wholesalefamiliarwhich you areare
16 transact i correct?? n s f

17 haven't categorized themA . I
18 wholesale, I can'retail ts oo ra s
19 answer that.
20 receiving MSG, i sI EU isQ .

21 that not true?
22 allocationlEU receivedA . a n
23 back to thehave to goof MSG and I
24 in the protocol which I dodefinitions
25 front of me.not have in
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1 try to make this aQ . Let me

2 little more quickly.little go a
3
4 Deposition(Thereupon,
5 Exhibit-11 was marked
6 o ffor purposes
7 identification. )
8
9 I'll hand you aBlank,Mr .Q .

10 Deposition Exhibitmarked asdocument
11 capt ion,the1 1 . It bearsN o .
12 Questions and Answers FromTo
13 Prepare StipulatedFirstEnergy Corp. t o
14 all the time you likeTakeFacts. t o
15 look through that.
16 Blank, could IMr .
17 you just a moment ?interrupt
18 Of course.A .
19 intend toask you aboutQ . I
20 in thisof the questionsa couplejust
21 when It odocument, want you
22 questions, I wantask about those you
23 readtime you want totake all thet o
24 okay? But if Ithem and the responses.
25 a fewask youjustcanmay. w e
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1 questions generally about the document
2 at this point?
3 Certainly.A .
4 Did you assis in theQ . t
5 preparation of the r s thata n s w e are
6 given in this document?
7 At least of them.A . some yes.
8 Exhibit 11 you’re referring to?This is
9 IYes,Q . a m .

10 Yes.A .
11 lookask you t oQ . Let a tm e
12 question the bottomthe lastpage 9 , 0 n
13 9 .of page
14 WhichMR . RUXIN:
15 i s that?question number
16 Well,MR . HARDYMON: i t
17 unnumbered. Is itto beappears
18 the lastIt’s question inquestion 36?
19 the document.
20 Okay.MR . RUXIN :

21 I’ll read it for the record.Q .
22 raised March 14,i nQuestionI t says.
23 Who’s executing the2 0 0 1, letter;
24 FERC-filed MSG contract with the

25
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1 behalf of thatlEU . Do you see
2 Blank?question, Mr .
3 that question.I seeA .
4 in theDid you a s s i s tQ .

5 that’s givenformulation of the answer
6 here?
7 whetherrecall didII don'tA .
8 not.o r
9 And for theAll right.Q .

10 i s , begin quotes Atherecord, answer
11 hasthe FERC-filed MSG contracto fcopy
12 Did Iexecution.been lEU fort osent
13 correctly?read that
14 sir.A . Yes,
15 was thatBlank, whenQ . Mr .
16 IEU forFERC-filed sent toMSG contract
17 execution?
18 I don't know the answer toA .
19 that.
20 know who would haveDo youQ .
21 execution?i t lEU forsent t o
22 No .A .

know who made the23 Do youQ .
24 ought to be sent todecision that i t
25 lEU for execution?
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1 A . No .
2 Do you know the criteriaQ . o n
3 which the decision made to send thewas
4 I EU for execution?MSG contract to
5 A . I do not.No ,

6 Blank, the contractQ . M r .
1 9 Exhibiti n o freferred to on page
8 contract attached t o1 1 is the your
9 2 0 0 1, theemail of February 14, t o

10 marked as Exhibitmarketers which is
11 leastis t h a1 OA, t not a tcorrect, o r
12 tantially the form?one in subs same

don't know13 It may be. IA .
14 either.that as fact,a
15 FirstEnergy would beWho a tQ .

should inquire16 of whomthe person w e
17 matters?about these

I don't know that. either .18 A ,
19 a department thatthereI sQ .
20 ibility for suchcontractshas a sr e s p o n s
21 the MSG contract?

that it22 suspicion isA . My
23 the supplier serviceswould be with
24 It mightmaybe it'sactivity. but not.
25 I just don'tbe with our legal group.
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1 know.
2 the of theWho isQ . manager
3 activitiessupplier services department?
4 That is not headed by aA .
5 It’s headed by a director andmanager.
6 her P R I E Ti s Christine Prieto,name
7 0 .
8 Did you ever speakQ . with Ms.
9 need to haveabout thePrieto I EU

10 execute the FERC-filed MSG contract?
11 A . No .
12 participate inDid youQ . ever
13 any discussions on that subject?
14 I participated in discussionsA .
15 related to the service agreement if
16 but they weren’tthat’s what mean,you
17 Prieto.with Ms.
18 Okay. ask youQ . Let t om e
19 look at the service agreement
20 marked as Exhibit lOA.
21 look at theif weNow,
22 first pagethird whereas clause on the
23 does itof the form agreement, not
24 of the purposes ofestablish that one
25 establish the termsagreement isthe t o
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1 of market based rateand conditions
2 sales service to bewholesale power
3 the FERC tariff?conducted under

what it4 IA . That says.5

5 o fAnd if you 8Q . to pageturn
6 it indicates thatthis agreement,

7 executed by FirstEnergygoing to be
8 correct ?and customer,Corp. a
9 w h a titA . That says.

10 ask you to turn toQ .
agreement indicates that11 Thispage 2.

12 FirstEnergy operating companies t oagree
13 customer and thefurnish power to a

purchase and pay for14 t ocustomer agrees
15 correct?such service,

what it16 That • sA . says.
i nAnd is fact what17 thatQ .

18 happens under the MSG program to your
19 understanding?

allocationabout the20 I knowA .
don’t know whether that21 of MSG. I

I just don’t22 buthappens not.o r
23 know.

this.ask you I f24 .Q . Let me
25 sent to lEU forcontract has beenthis
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1 with me thatexecution would you agree/

2 under thisI EU is to be the customer
3 ?agreement
4 I t know,I don I don't knowA .
5 whether it i 5 not.0 r
6 ask you thiOkay.Q Let me s .
7 true that lEU is theIf it to bei s
8 under this thenagreement, I EUcustomer
9 incurring an obligation towould be make

10 would you agree with that?payment,
11 I don know whether i sA lEU
12 of thisthe customer Iagreement, s o
13 would have to speculate and I’m not
14 inclined to do that.
15 Do you know if anyoneQ .
16 whether lEU wasinquired to beas to a
17 under this agreement incustomer
18 with consideringconnection I EU
19 application for MSG?
20 Could ITHE WITNESS:
21 questionhave the repeated, please.
22 (Record read. )

23 approvalThe of IEU’sA .
24 application for MSG occurred before this
25 developed and sentagreement was out to
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1 I expect that the answer isanyone, s o
2 t considered because it didn’tit w a s n I

3 time.at theexist
4 thenHowQ . was
5 fact, forthat trueA . I n
6 of the recipients of MSG.very many

limited to lEU.7 It's not
at the time that lEU’s8 ButQ .

Iconsidered. i s n t itg application was
simultaneously10 true that FirstEnergy was

tariff and this form11 preparing the
submission to the FERC12 foragreement s o

transactionwholesale13 that this power
14 could take place?

tariffo fion the15 PreparatA .
I don't knowlist to be16 done.i nwas a

simultaneously being prepared,17 i f i t was
certainly on the list that18 it wasbut
accomplished.19 to behad
Knowing that that was part20 Q .

parcel of implementing the MSG21 and
an inquiry22 makedid anyone a sprogram.

lEU would be a23 to whether customer
therefore incur24 agreement andunder this

25 obligation to pay?a n
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1 I don’t know theA . t oanswer
2 involved inthat. I wasn’t 1 was
3 allocation that wasthe of the MSG, m y
4 purpose .
5 what I’m gettingI guessQ .
6 back to is why your department made a
7 distinction between marketers and
8 i n of the registrationtermsaggregators
9 with FirstEnergy that required.was

10 I understood your
11 that where there wasntestimony to be
12 no pointobligation, therea payment was
13 in making the creditworthiness
14 I misunderstand?Didassessment .
15 t know whether youI don’A .
16 misunderstood not.o r
17 But that’s yourQ . answer?
18 right .A . Yep,
19 And you don’t knowOkay.Q .
20 anybody made any inquiry intowhether
21 whether o r
22 applicationobligation when itspayment
23 considered?was
24 I recall being advised thatA .

25 incurring agoing to benotI E U was
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1 payment obligation.
2 askOkay. Let meQ . you to
3 9 of Exhibit 11look again. I fat page
4 to be executing the MSGlEU is going
5 FirstEnergy goingi scontract, t o
6 application for MSGreconsider its and
7 creditworthiness information?require
8 I don't know that, either.A .
9 lEU applied to becomeHasQ .

10 an entitycertified by the PUCO as
11 I ' m a CRESother than sorry, a s
12 other than aggregator?a n
13 I believeA . s o .
14 When did that occur?Q .
15 There recentA . was some
16 I don't knowrelated to that.activity
17 that. any more detailsthanany more
18 about it.
19 How did you find out aboutQ .
20 it?
21 advised byI believe I wasA .
22 of my attorneys.one
23 And you believe thisQ . was

24 within the

25 A . Yes.
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1 And what is yourQ -

understanding of why lEU has applied for2
3 other than aggregator?status
4 A . I don’t have any

did what they5 understanding of why they
6 did.
7 anyone at lEUDo you know ifQ .

discussed this8 including I EU • s attorneys
any representatives o f9 withapplication
making the application10 I EU prior to lEU

11 described?that you’ve just
12 RUXIN:MR . s Q j: T y ,

13 could we have that read back?
14 (Record read.)
15 try that again..Let meQ .
16 Thank you.A .
17 know if anyone a tQ . Do you
18 FirstEnergy discussed with anyone at I EU
19 lEU ’ s making this application for a
20 to lEU goingdifferent priorstatus
21 application?filing theahead and
22 Could ITHE WITNESS:
23 please.have that reread,
24 (Record read.)
25 I don't know whetherA . anyone
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1 FirstEnergy discussed filing thisa t
2 application withparticular a tanyone
3 that there has beenI EU . aaware
4 I don’tquestion raised point,a t some
5 know when this whether lEU had anywas ,
6 any revisionsmake itsintentions to t o
7 I donfilings. but remembe rearlier

any of that.8 the timing o n
Who raised that question?9 Q «

t know with precision10 IA . I don
11 that question.who raised

Do you know with12 Okay.Q .
raised that question?13 imprecision who

14 Yes .A .
15 Who?Q .

it was16 I b e 1 i e V e M r .A .
»17 t know forbut I donAlexander sure.!

Alexander?18 Who's Mr.Q .
I s the president19 I believe h eA .

20 of FirstEnergy.
21 Do you know why thatQ .
22 raised?question was
23 that that questionI believeA .
24 raised following the filing of thiswas
25 inquiry was madecomplaint and that a n
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1 any reaction thatwhether there I EUwas
2 was going to be making with respect t o
3 any change in certification.
4 filing of theAfter theQ .
5 Public Utilitiescomplaint with the
6 Commission in this case?
7 theI believe thatA . was
8 timing. yes.
9 And who was making theQ .

10 goinginquiry about whether lEU t owas
11 applications?amending itsb e

testified,12 I thought IA . A s
13 that I don't know with precision. You
14 to say would you know withwent on
15 imprecisionimprecision and I said with
16 Alexander had thatI believe Mr.
17 question .
18 out that heHow did you findQ .
19 had that question?

a meeting with him20 i nI wasA .
21 going to ask thatsaid he waswhen he
22 question.
23 please, whatAnd tellQ . u s ,
24 meeting justthe discussion in thewas

25 to his making that statement .prior
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1 recall how thatI donA .
2 recall that.don’tIarose.
3 at the meeting?Who wasQ .

4 I only recall the identityA .
5 at the meeting,other persono f one
6 more than thealthough I know there was
7 and that would be Ms.other person,one
8 0 L I .V e s p o 1 i , V ESP

job?9 herWhat i sQ .
10 president and generalViceA .
11 counsel.

at the12 How many peopleQ . were
13 meeting?

is five orMy recollection14 A .
15 recall that withsix, but I don’t
16 precision .
17 You would be one?Q .
18 Yes.A .
19 M 5 .Q .
20 V e s p o 1 i .A .

Vespoli would be two.21 Q . M s .
22 Alexander?M r .
23 briefly.i nWasA .

you believe there24 AndQ . were

involved?25 peopleothertwo or three

CEFARATTI FAX2ie.687.09739 800.694.4787 GROUP
Court Reporttng. Investigations and Comprehensive Services for Legal Frofessionals

000 Superior Avenue Easl, Bank One Center^ 2<tb Floor, Cfovetand, Ohio 44114*2050 
virww.ceforeup.CQm

’ t



94
1 A . At least. yes.
2 And you don’t remember whoQ .
3 they er e 1

A Not with precision.A .

5 tell me whatWell ,Q . you
6 as best youremember can.
7 said, I don't rememberA . A s I
8 not there. couldwho was there Io r
9 imagine a panoply of who mightpeople

10 differentthat'shave been there, but
11 don't know.than who was the I justr e .
12 WhoFine.Q . it is.Yes,
13 called the meeting?
14 either.I don't recall that.A .
15 you get notified ofHow didQ .
16 the meeting?
17 recall that.A . I don't
18 did the meeting occur?WhereQ .
19 conferenceOn the 18th floorA .
20 i nheadquartersat the FirstEnergyroom
21 Akron .
22 Alexander'sWhere is Mr.Q .
23 located?office
24 misspoke.Pardon me, I tA . I
25 conferencein the 19th floor room.was
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1 19th floor conferencetheNext to room.
2 believe heI don't
3 though.
4 the purpose o fAnd what wasQ .
5 meeting?the
6 that ,1 1 either.I donA . r e c a
7 long did last?i tHow0 .

116 I don’t reca that.A .
9 ke minutes o fDid anyoneQ . m a

10 this meeting?
don't know11 I did not. IA .

12 else did. It would bewhether anyone
13 happened.havethatunusual for t o

take any notes14 Did youQ .

16 yourself?
I might have.16 A .

17 Still have them?Q .
t know.18 I I donI donA .

Nothing formal19 recall taking any notes.
said20 i n terms

meeting21 and suchsuchminutes o f o ra
meeting.22 and suchideas from such a
were made, i f23 decisionsWhatQ .
meeting?24 of thisin the courseany ,

25 My recollection is thatA .
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1 weren’t any decisions.there It was
2 I don't recall that there were decisions
3 at this meeting.
A Were you directed to takeQ .
5 meeting?result of thisany action aa s
6 that I recall .A . Not
7 directed to takeQ . Was anyone
8 result of thisany action meeting?
9 Other than whatA . V e

10 testified already. n o ,
11 recall .
12 Other than making the0 . Okay.
13 inquiries about whether lEU intended to
14 amend its application?
15 RUX I N : If I might,MR .
16 I think this is the second time you’ve
17 said inquiries with respect to IEU’s
18 intention to amend its application.
19 although the record will show I think
20 Blank’s testimony that Mr.M r . was
21 said he would inquireAlexander as to
22 lEU might do in reaction to thewhat
23 filing of the complaint with respect to
24 application, words different thantheir
25 amend their application.
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Okay.1 HARDYMON:MR .

2 accept that.
RUX I N: I ’ m3 notMR .
record s ays what i t4 thearguing because

5 says.
fine.6 HARDYMON: ThatMR .

1

Nothing beyond that that you8 Q .
9 recall?can

I recall nothing beyond10 A .
11 that.

And you don’t recall when12 Q .
took place?13 meetingthis
only recall that I believe14 A . I

filing of the15 theit was after
16 complaint.

How long after?17 Q .
recall .That I do not18 A .

you know if the inquiry19 DoQ .
Alexander was completed?20 raised by Mr .

21 NoA .
you know who was going to22 DoQ .
inquiry?23 thatundertake

AlexanderI believe Mr.24 A . was
1going to undertake that.25
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1 the habit of reporting to me,

2 fortunately I might add .
3 Did you receiveQ . any
4 othersdirective from Mr. Alexander or
5 that would suggest you that thatt o
6 inquiry had been made?
7 A . No .
8 apologize if I asked youIQ .
9 Blank,this before. but do you knowMr .

10 who FERC-filed MSGsent the contract to
11 for execution?I EU
12 A . No .
13 And you don't have any ideaQ .
14 why it was sent?
15 but I don'tof ideas.A . Lots
16 withknow precision why it sent.was
17 Well, I don't want you toQ .
18 but if youand speculate.just guess
19 learnedbeen told something or havehave
20 something in the of yourcourse
21 employment that would suggest a reason
22 why it was sent to lEU, t o
23 have that answer.
24 forI don I t haveA .
25 additionalthat. I don't have any
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1 information, it that way.say
2 Whileright.All *Q . w e r e
3 would you please look at Exhibithere,
4 11?
5 A . sir.Yes !

6 attentioninviteQ . Let yourm e
7 For9 .3 4 thequestiont o on page
8 beginquestion is,record the quotes.
9 flow to any IE Uhas MSG begun to

10 end of quote.question mark.member,
11 with me. Blank?Mr .Are you
12 A . Yes.
13 theAnd you seeQ . answer
14 by FirstEnergy is that powerindicated
15 i s flowing lEU members.t o
16 that.A . I see
17 it'sBut currentlyQ . not
18 ized as MSG,character correct?
19 the documentThat's whatA .
20 I don't know the date of thissays.
21 document.
22 if youWell, if youQ . see
23 of thelook at the end the dateanswer.
24 is March 20, 2 0 0 1 .i n parentheses I

25 of thetook that to be the date answer.
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1 is that correct know?or do you
2 I don I t know.A ,
3 Okay. tell us,Q . Can you
4 please, the nature of the processing
5 referred toerror that is in the answer
6 caused theto question 34 that power to
1 not be characterized as MSG?
8 advisedrecall that I wasA . I
9 but I don’t recall what theabout that,

10 processingthenature o f was.error
11 Who advised you about it?Q .
12 Burnell.M r .A .
13 What did he tell you?Q .
14 I’ve had many, manyA .
15 conversations with Mr, Burnell and I
16 don't recall the details of what he
17 said conversation.in this
18 that there an administrative issuewas
19 associated with this that was our
20 problem and we had to i t .correct
21 And you don’t know what theQ .
22 the administrative issueo f was?nature
23 I don t recall. I probablyIA .
24 time, but I don’t recall .knew at the
25 be of vast importanceIt didn’t seem to
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1 having to do with the allocation of

2 market support generation.
3 This administrativeQ . was a n
4 issue within your department. correct?
5 withinthink it wasA . I don
6 my department, n o .
7 Whose department i t in?Q . was

within the8 I think it wasA .
but9 activity. thereservicessupplier

with precision.10 I don't recallagain
Burnell11 Okay. And does Mr.Q .

supplier services activity?12 work in
13 A . Yes.

it you did not14 takeAnd IQ .
15 notice o femail writtenreceive a n o r a

Burnell that would16 any kind from M r .
17 describe this problem?

this18 he didn'tA . No n o ,
19 telephone .all bywas
20 Just a telephoneQ .
21 conversation?
22 A . Yes.
23 Do you know when thatQ .
24 occurred?
25 Probably before MarchA . No .
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1 2 0 , supposition about the2 001 , if your
2 date is correct .
3 Do you know when MSG beganQ .
4 to flow to any lEU member?
5 Sometime o fA . after December
6 2 0 0 0 , but precisely when it began I
7 don’t know
8 Who would know the answerQ . t o
g that?

10 Pardon me.Burnell. IA . Mr .
11 . Burnell might know.believe Mr I
12 don’t know with precision that knows .h e
13 Do you know iOkay.Q . f the
14 been corrected?error has
15 I do not knowA . I do not
16 with preci sion that it has been, but I
17 believe it has been.
18 believe Mr. BurnellQ . Do you
19 whowas the person corrected the error?
20 corrected under hisA . It was
21 I don’t know if he diddirection, yes.
22 it himself.
23 who is the supplierOkay.Q .
24 theflowing toof the MSG lEU members?
25 i sI EU certainly aA . Well,
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1 supplier under foraggregatora s a n
2 the purposes of the market support
3 generation program.
4 Who is theQ . Okay. seller 0 f
5 the MSG flowing the lEU members?t o
6 know thatI do i nA . termsnot

7 to the individualIlerof who is the s e
I do not6 the IEU. knowo fmembers

g that.
10 wholesaleWho is theQ .
11 MSG flowingprovider o to lEUf the

12 members?
think I know that,13 I donA .

14 either.
15 bills fortheTo whomQ . are

16 with I EU ?the MSG power sent respect to

17 know theI don'tA . answer to

18 that.
you to look19 ask a tQ . Let m e

and again20 question 35 and the answer /
9 of Exhibit 1 1 .21 we’re pageo n

22 see that.A . I
23 i sThe indication thatQ .
24 iled to lEUconfirmation notices were m a

25 receiveenrolledmembers who t owere

FAX 216.687.0973« 600.694.4787

Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2950 
www.cef0reup.com

' t

CEFARATTI



104
1 a processingbut dueMSG , t o error,
2 Services incorrectlyFirstEnergy was
3 as the supplier.named in the notice
4 that answer?Do you see
5 I see that.A .
6 Who is the supplierQ . Okay .
7 if it is Services?not FirstEnergy
8 ( t know theI don t oA . answer
9 that.

10 Do you know what kind ofQ .
11 caused FirstEnergyprocessing error
12 incorrectly named in theServices to be
13 supplier?notice thea s
14 No .A .
15 this ever broughtWasQ . error
16 attention by anyone?to your
17 ified thatalready testA . V e
18 Burnell brought it attention.to myMr .
19 And I gatheQ . your
20 is that that error hasunderstanding
21 corrected by now?been
22 That's my understanding,A . yes.
23 And that would have beenQ .
24 Burnelldone by either Mr. o r someone
25 direction?acting at his
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1 That's ray understanding.A .
2 And you don’t know who isQ .
3 supplier to thethe I EU
4 m e in b e r s of this moment in time?a s
5 that. I knownot knowI doA ,
6 who i s n I t .
7 tEnergy Servi i sFirsQ . not /c e s

8 correct?
9 correct .That ’ sA .

10 haveHARDYMON: W eMR .
11 hour andbeen a quarter,aboutgoing a n
12 a quick break i fBlank.Mr . I propose

13 Is this good timeyou don mind.t a

14 for you?
15 i t i s .THE WITNESS: Yes t

16 {Recess had . )

17 askBlank, let t oM r .Q . m e you

18 Deposition Exhibitlook 1 0 A ,again a t
19 negotiatingany part inDid you have
20 of this agreement?any portion
21 understand theI don’tA . use
22 of the word negotiating.
23 any discussionsDid you haveQ .
24 other people on thewith marketers o r
25 earlieryou describedlist thatserver
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1 ought to be the terms o fabout what
2 agreement and what ought not to bethis
3 of this agreement?the terms
4 askedI recall that partiesA .
5 should go intoinput into whatto have
6 agreed thatthe service W eagreement.
7 we would submit a draft for Icomment.
8 earlier draftbelieve there t oa nwas
9 submitted forwhich wethis comment. I

10 back and thatgot c o mm e n t sbelieve Iw e
11 with mydiscussed those c o mm e n t s
12 drafting thiswho wereattorneys
13 s what you mean byI f that’material .
14 involved in that.negotiating, I was
15 How many draftsOkay. o fQ .
16 recall existingthis agreement do you
17 before the final submitted toone was
18 the FERC?
19 a number ofThereA . were
20 drafts which put together prior t ow e
21 to thethe draft which was sent out
22 I believesuppliers, which was
23 to the February 14th draft.predecessor
24 a February 14th draft. thenThen there’s
25 I believe there
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1 submitted to FERC.was
2 focus forLet momentQ . m e a o n
3 those drafts that put togetherwere
4 prior to the first thatone was
5 submitted for to the marketerscomment
6 all right?and others.
7 word suppliers.I used theA .
8 suppliers. How didOkay ,Q .
9 of drafting work? Did thethe process

10 firstlegal department prepare the
11 discussion purposes?document for
12 With some input from me,A .
13 yes.

And who else would have been14 Q .
other than yourself15 involved, i f anyone,

16 the legal department?and lawyers i n
17 I would have to checkA . m y
18 who else it wouldemail records to see
19 I just don’t know thehave gone to.
20 with precision.names

other21 if itknowQ . Do you was
22 department?within yourpeople

i t23 possibilityThereA . a
24 my department.a twent to personone

25 that be?wouldWhoQ .
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1 Headings/A . Mr .
2 guess .
3 the heads ofOkay.Q . Were
4 departments involved?other
5 I don't believe so.A .
6 recollection itQ . S 0 to your
7 was the legal department and your
8 department?
9 in theI’m off realm ofA .

10 speculation to any further. M yanswer
11 speculation is that theexpectation and
12 activity may have hadcustomer choice
13 its hand in this but I don’t
14 recall that with I don’t recallany
15 with precision whether they did.
16 All right. And you providedQ .
17 input to legal department aboutthe the
18 terms that ought to be included in this
19 contract?
20 of them.A . Some yes.
21 Do you remember whatQ .
22 specific you addressed?terms
23 AttachmentA . 1 1 8 .on page
24 Appendix B . Section C. Pardon m e ,
25 s called part Ci t page 13. Part Bo n
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1 and 12.1 1 Part Apageo n
2 1 0 , 11 .
3 that it?Q . I s
4 hadhaveA . I may commentssome
5 in the articles,i n otherthe
6 don't recall .
7 Did you draftOkay.Q .
6 of appendix A?portions
9 appendix AA . I t waswas

10 supervision,drafted under yes.m y
11 people in yourQ . By
12 department?
13 A . Yes .
14 And then that draftOkay.0 .
15 legal department.would be thesent to
16 statement of theis that correcta
17 process?
18 drafted appendix A,WhenA . w e
19 drafted appendix i tinitially A, was
20 the protocolintended as a companion to
21 allocating marketfor support
22 was intended togeneration . I t cover
23 billing and as thescheduling and
24 made to filedecisions a FERCwere
25 filing, decided that appendix A,it was
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1 shouldscheduling and billing material.
2 be included in that filing.
3 AndOkay.Q . a s
4 A wouldappendixthe protocol changed,
5 reflect thechange to same
6 Which protocol doA . mean?you
7 I f appendix A was draftedQ .
8 a companion to theoriginally a s
9 correct in assuming thatprotocol. am I

10 if the protocol changed through time.
11 revisedthen appendix A would be
12 reflect those changes?periodically to
13 A . No .

14 didn't happen?ThatQ .
15 That • s correct.A .
16 Appendix A wasOkayQ .
17 substantially drafted after the protocol
18 had been completed?
19 early versionsA .
20 drafted in theo f appendix A were
21 but they were in0 0 0 ,o f 2summer n 0

22 form in any o fshape stageway. o r
23 time that we had thecompletion at the
24 reservations completed.protocol for the
25 was the protocolWhenQ .
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1 completed?
2 I t changed itWe haven sinceA ,
3 October 5, 2 0 0 0 , I guess I woulds o
4 call that at this point.c o mp1e t e d
5 And it was further along inQ .
6 drafting process during thethe s u mm e r
7 appendix A was?of 2000 than

called appendix A8 t wasn'tA . I
9 recall . I don't knowtime.at the Ia s

10 question yesthat I could answer your
11 had differing schedulesTheyn 0 .o r
12 what became appendixand appendix A
13 of service agreement becamethis formt 0
14 important on a day by day basisless
15 protocol . Untilreservationthan the
16 protocol completed.the reservation was
17 refocusthen we had to appendix Ao n
18 again.
19 others workingDidQ . a tyou or
20 direction also draft part B in itsyour

21 original form?

22 A . Yes.

23 would the same beAndQ . true

24 of part C ?

25 A . Yes
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1 And the would beQ . truesame
2 of appendix B?
3 The questionA .
4 in my department draftedo r someone
5 that?
6 Q . Yes.
7 The is yes.A , answer
6 information thatAnd theQ .
9 page 18 originated with yourappears o n

10 it?department well, I takea s
11 That originated in theA .
12 stipulation. numbers came out ofThe
13 my department however, from thatt

14 went into the stipulation, except for
15 the 1,100 to 20, which came from
16 somebody else.
17 When this form serviceQ .
18 agreement was placed in its final form
19 for submission to FERC, i twas
20 circulated to you for approval before i t
21 actually submitted to FERC?was
22 I would use the word c o mm entA .
23 rather than approval.
24 All right.Q *
25 submitted to me forA . It was

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Rfipoftng. Investigations arid Comprehensive Services for Legal Professionals

600 Superior Avenue Best. Bank One Center, 34th Floor, Cleveland, Ohio 44114*2650 
www.cefBroup.cem

was whether I



I

113
1 comment.

2 Okay. How long did thisQ .

3 take ofwhole process i sthat o f

4 drafting this serviceform agreement
5 from beginning until i t submitted t owas
6 the FERC?
7 Are you distinguishing theA .
6 of appendix A and B fromdrafting
9 o f servicedrafting the form agreement?

10 of the formAll partsQ .
11 earliestagreement from theservice time
12 any part of it began the drafting,that
13 in the drafting stage until i t was
14 is thisfinally completed. year-longa
15 project?
16 o f serviceThe formA .
17 pardonagreement The attachmentsm e .
18 of s e r V iformto the agreement,c e
19 particularly attachment B is the
20 retail supplier tariffis in thesource
21 9 9 9 .wh i ch was
22 It w a s n I t drafted
23 of the form oforiginally to be part
24 It was draftedservice agreement. a s
25 restructuring but sopart of the case.
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1 i f I question, I have t 0answer your
2 sometime in 1999 until when thissay
3 filed. But it didn't take thatwas
4 long to dr a serviceft the form of
5 agreement.
6 Putting asideQ .
7 appendicesthe and the attachments, can
8 you tell us how long the
9 service agreement was under preparation.

10 timeapproximateif you can give m e a n
11 frame?
12 sometimeApproximately fromA .
13 in December until when it was filed
14 with FERC I believe in early March.
15 recall seeing anyQ . Do you
16 f the form service agreement
17 with the exception of the appendices
18 prior to December of 2000?
19 No , I do not.A .
20 you know who drafted theQ . Do
21 portions of the form service agreement
22 other than the ones that you've
23 identified for as having been createdu s
24 in your department?
25 I know under whoseA .
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1 supervision
2 Q .
3 one of the lawyers i nA . It was
4 our legal department .
5 Which lawyer?Q .
6 B e i t i n g , BETTING.A . M r .

Blank,7 you tell usM r .Q . can
tEnergy might be able6 at Firswho t o

to who i s9 theinquiry asanswer a n
10 now named in the noticesupplier who is
11 referenced in questionlEU that wast o
12 35 of Exhibit 11?
13 h o .A .

Is it your testimony,14 M r .Q .
15 point during theBlank, that at some
16 for IE U,MSG application process you
17 lEU would notinformed that b ewere
18 incurring a payment obligation i n
19 with the supply of MSG?connection
20 A . Yes .
21 who informedrememberQ . Do you
22 Was that Mr. Burnell?of that?you
23 A . N o .
24 it?Q . Who was
25 lawyers in theOne of theA .
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1 legal department.
2 Q . A name?
3 A . Bell,Ms . B ELL.
4 And how didQ . it come to pass
5 that she you of thatinformingwas
6 fact?
7 recall how it cameA . I don
8 to pass.
9 Did you go to her with anQ .

10 inquiry of that nature or did someone
11 Do you recall anything ofcome to you?
12 circumstances?the
13 I recall odd bits andA .
14 pieces .
15 Tell us what theyQ . are.
16 aware that thereA . I was was
17 of discussion goingsort forwardsome
18 between lEU and FirstEnergy Services,
19 the details of which I didn't know and
20 really had no interest i n , but I was
21 aware that such was going o n .
22 thatI was aware
23 stipulation hadobviously that the
24 certain terms relating to the allocation
25 of market support generation to
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1 FirstEnergy Services and the obligation
2 effectively Have FirstEnergy Servicest o
3 displaced if there alternativew e r e
4 claimants.
5 question obviouslySo the
6 would arise/ anything that Iis there
7 concerned about in theshould be
8 of market supportallocation generation
9 Services in connectionFirstEnergyt o

10 any otherwith this claimant o r
11 claimant.

12 The i s , againresponse a s
13 and pieces and Iodd bits don'tI say,
14 particularly, thatremember wassequence
15 there market supportwas n o
16 going togeneration was never
17 FirstEnergy Services, but at the same
18 time that'there was
19 from lEU to thepayment obligation
20 utility.
21 understandingWhatQ . was your
22 the MSG for lEU m emb e r sof where was
23 t goingit w a s n I FirstEnergygoing if t o

24 Services ?

25 Ultimately it 's going to theA .
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1 customers.
2 Q . All right. And was i t
3 passing through a retailerwholesaler o r
4 before it reached the customers?
5 going through theA . It was
6 aggregator , through lEU.
1 And when you say customer,
8 do you mean lEU members?
9 A . I mean lEU members. yes.

10 s the of that power.That I

11 Q . And it was your
12 not incurringunderstanding that lEU was
13 obligation in connection witha payment
14 that MSG power going to its members?
15 That'sA . correct.
16 Q . And was it your
17 understanding that the lEU members were
18 paying for the MSG?
19 Ultimately the lEU membersA .
20 paying for I ’ mthe MSG,are sure.
21 And is it that youQ . who
22 understood the members to be payingI EU
23 for the MSG?
24 I don'tA . know the answer to
25 that.
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1 And can you t oQ . suggest u s a
2 would know theperson who t oanswer
3 that?
4 Somebody aA . t IEU I expect
5 would know that.the answer t o
6 And you didn’t haveQ . any
7 understanding of that at the time o f
8 with Ms. Bell,this discussion correct?
9 I neededThereA . reason

10 know that.t o
11 aboutdid you learnWhenQ .
12 discussions betweenthere being
13 and lEU?FirstEnergy Services
14 latter half of thetheA , I n
15 year 2000.
16 it who told youWho wasQ .
17 discussions?about these
18 recall .I don’tA .
19 i t a tQ . Was someone
20 FirstEnergy?
21 I don't recall.A .
22 point, however,At someQ . you
23 ended up conversation with an
24 named Bell?attorney
25 A . Yes.
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1 And the question that wasQ • o n

2 your mind was whether

3 payment obligation?

4 primary questionTheA . on my
5 mind , support
6 generation going FirstEnergyt o
7 Services.
8 All right. Why was thatQ .
9 on your mind at this point inquestion

10 time?
11 already testified toI’veA .
12 that.
13 refresh myI ’ mQ . sorry,
14 recollection.
15 The stipulation forA . calls
16 the potential reallocate markett o
17 generation away from FirstEnergysupport
IB Services to the extent that a n
19 allocation is made to FirstEnergy
20 and to theServices extent there are
21 claimantsother for that market support
22 generation.
23 Did youQ .
24 allocation for lEU or its m e mb e r s was
25 going to be made to FirstEnergy Services
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1 at the time you made this inquiry o f
2 M s . Bell?
3 I already told you thatA . No ,

4 did not know what the situationI was
5 i inquired about what thes how I
6 ituation5 was.
7 s that I * m’ s whatI g u e sQ .
8 led you to make thatgetting Whata t .
9 inquiry?

10 knowledge of whattheFirst,A .
11 i n stipulation. Second,the that Iwas
12 became that there discussionswereaware
13 lEU and FirstEnergy Services,between 5 o

14 I thought I should find out because I
15 thought e f f emight have c ti t a n o n
16 allocation of market generation.support
17 it about theWhat wasQ .
18 that you heard about betweendiscussion
19 FirstEnergy Services and I E U that led
20 would bethat thereyou to believe a n
21 support allocation?issue about market
22 Could youTHE W I TNESS :
23 the question, please.repeat
24 (Record read. )
25 Knowing what's in theA .
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1 really thestipulation about the
2 supplemental materials to the

stipulation,3 where FirstEnergyI believe
4 to be moved to theServices is required
5 end of the line in the event of
6 alternative knowing thatclaimants,
7 a limited knowingthere ' s amount of MSG,
6 that there's
9 and knowing that at least hearingo r

10 there has been some discussions, I

11 it wasthought incumbent upon t om e
12 ionknow the facts about that situat a s
13 be anyrelated to was there going toi t
14 MSG going to FirstEnergy Services,

15 if there I was going tobecause was,
16 to do in termssomething about ithave
17 of displacement potentially if there
18 enough claimants.were
19 Okay. The of theQ . nature
20 you heard about,thatdiscussions
21 asking about. Did you hearwhat I

I

22 of the MSG to begoingthat some was
23 going to FirstEnergy Services?

24 I didNo , not.A .

25 were discussions.there
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1 weren't talking aboutQ . They
2 baseball, it?takeI
3 idea whatI haveA . theyn o
4 I understood therewere talking abou t .
5 discussions . thought I shouldIwere
6 inquire about them, so I did.
7 told about theWhatQ . were you
8 discussions?theo fnature
9 alreadyI think I’veA .

10 that theretestified to that. was not
11 any marketgoing to be s u p p o r t
12 going to FirstEnergygeneration
13 Services.
14 Is that what lEU andQ .

15 were discussing?FirstEnergy Services
16 know what they wereI don’tA .
17 discussing.
18 when you made inquiryWell,Q .
19 discussions,about those what did you
20 learn?
21 what I learned.I told youA .
22 learned that theyYouQ .
23 there wouldn’t be MSG going t o

24 FirstEnergy Services?

25 That•s correct .A .
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1 And did you learnQ . any more
2 about the subject matter of the
3 discussions between FirstEnergy Services
4 and lEU that led you to make the
5 inquiry?
6 A . I already told you why I I

7 the inquiry.made Did I learn anything
8 additioni n to that that led me toelse
9 inquiry? I told you why Ithemake

10 inquiry. I find thethemade s o
11 incomprehensible, pardon me.question
12 someone whopointQ . At some
13 told you therecan’t recall nowyou
14 discussions between FirstEnergywere
15 Services and lEU, yes?
16 A . Yes.
17 And something in what youQ .
18 heard from led you to bethis person
19 concerned about whether there was going
20 allocation issue, is thatto be a n
21 correct ?
22 that lEU wasA . aware
23 support generation.interested in market
24 do not recall why I becameI
25 but I was aware that they werethat,
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1 interested.
2 Obviously lEU
3 participant in the stipulation
4 discussions. thatI was aware
5 FirstEnergy Services could be awarded
6 but igeneration, f theremarket support
7 in line.claimantsotherwere

FirstEnergy Services8 would have to be
have9 displaced and I would to theto go

s t i p ,10 I donline which in theprecise t
11 and I thought Iwhat it was,remember
12 find out if therebetter was a

to have13 was goingsituation there I t o
of the allocation.14 deal with in terms

15 understandingit yourWasQ .
16 talking aboutthat lEU and FES were
17 supplying MSG toFirstEnergy Services
18 I EU ?
19 there notN o ,A . anywas
20 o f such.understanding whethe Ir

that because21 suppositionmaking a o nwas
22 interested, I knew IEUhand lEU wasone
23 interested in market supporthad been

I knew that FirstEnergy24 generation.
25 Services had to be displaced under
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1 I thought Icertain circumstances.
2 better find out whether there was
3 to dealgoing haveanything I t owas
4 with.
5 By whom is Attorney BellQ .
6 employed?
7 FirstEnergy.A .
8 FirstEnergy Services?Q . Not
9 I don't believe but IA . s o ,

10 t know precisely whodon’Ican
11 s employed» by .she
12 did- you come to beHowQ .
13 about this situation?talking to her
14 Did someone direct you there?
15 I don't reca 11 that.A .
16 i f it is yourBlank,M r .Q .
17 understanding that did not incurI EU a
18 payment obligation. incurringwho was
19 the payment obligation for the MSG?
20 know that.I don’tA .
21 day you don’tAnd to thisQ .
22 know that?
23 *t know that.still donA . I
24 tellAnd can you u s wh oQ .
25 to that question?might know the answer
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1 I expect if I wantedA , knowt o
2 that question Ithe would got oanswer
3 from lEU.t o someone
4 And thereQ . a tn o one
5 FirstEnergy who would know the t oanswer
6 that question?
7 I don’t know thatA . answer .
8 When you engaged in theQ . were

service9 drafting of the MSG agreement
submitted to the10 that

11 did you receive any instructionFE RC , o r
12 to what the goalinput from anyone a s

would be?13 of the process
should14 IA . sure

dignify it by calling it instruction.15
of suppl i ers telling me16 but I had lots

17 what to do.
18 understandingWhatQ . was your

of preparing this MSG19 of the purpose
submission to20

21 FERC ?
22 question makesA . Your some
23 assumptions that I'm not sure

24 with.

25 Which ones?Okay.Q .
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1 A .
2 appendix B. had invented marketNo one
3 so thatgeneration at all,support
4 was
5 I understand that.Q .
6 supplierA . thethat was
7 retail side of thetariff for the
8 thepreparingbusiness .
9 thatmajority o f appendix A, kneww e

10 going to havethere t owas
11 scheduling and sort ofarrangement some
12 similarother arrangements a s a
13 different process than the allocation of
14 we knew we had to prepareMSG, s o some
15 shouldsort of guidelines about how that
16 work.
17 At that time I had n o
IB thought at all, positive negativeo r o r
19 any participation by theo rpro con,
20 FERC in this all.a t Soprocess
21 preparation of those two items, the
22 appendix B and appendix A, notwere
23 form ofdone in contemplation of the
24 service agreement.
25 I understand. i nQ . Now,
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1 addition to drafting those portions, you
2 drafted other original parts of the
3 at least people workingagreement a to r
4 addition.direction did, and inyour a s
5 also givenI understand it, you were
6 variousopportunity tothe comment o n
7 of the agreement.drafts
8 What was your
9 understanding of why the agreement was

10 being prepared?
11 advised it was goingA .
12 appropriate least filet 0to become a t
13 support generation rates withthe market
14 the FERC.
15 FERC do in alltheWhat doesQ .
16 Do they regulate wholesaleof this?
17 sales?power
18 That ' s covered by a numberA .
19 the United States codeof provisions in
20 precisely what theand I don’t know
21 this.FERC does o n
22 generalthere'sYes, some
23 over wholesaleregulatory powers
24 they wouldbut I Itransactions.
25 expanded definition thanfar
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1 that.
2 agencies alwaysGovernmentQ .
3 d o .
4 I don’t know.A ,
5 But your understandingQ . was
6 that the agreement you were
7 in drafting was going toparticipating
8 ff submitted tob e appended to a t a r i
9 FERC relative wholesale powerthe t o a

10 is thattransaction, fair statement?a
11 drafted; theA . No , not w eone
12 original versions of it.
13 but before theI understand,Q .
14 the FERC,final submitted toone was
15 understood that the purpose,to beyou
16 did you not?
17 Yes.A .
18 Give just a LetQ . moment.m e
19 form ofto look t theask you again am e

agreement marked as Exhibit20 1 0 A?service
21 If you look 1 6 ,a t page
22 formto be theplease. page 16 appears
23 a confirmation letter that would beo f
24 connection with markesent in
25 Are you with me?generation .
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1 A . Yes.
2 form ofthisQ . Was
3 one like itconfirmation letter sento r
4 t o lEU?
5 only answer byA . I can
6 broughtinference i n that you to my
7 to the lasttheattention answer
8 Exhibit 11,on page 9 of whichquestion
9 to lEU forsent onewe havesays

10 this form ofand perhapsexecution
11 whatconfirmation letter t osentwas was
12 but I don't really know.I EU ,

any formDo you know if o f13 Q .

I EU in14 sent toconfirmation was
its15 flow of MSG towith theconnection

16 members?
Only by inference.17 A .
Who would know the18 answer toQ .

19 that?
20 I t know.I donA .

think of21 a tQ . Can you anyone
FirstEnergy who would have that22

23 information?
find out why24 I would have toA .

25 question at the bottomanswered thew e
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1 of page 9 the andway we
2 if they know whoinquire of them who
3 was who sent that documentthe person
4 to lEU and
5 Beyond referring to ExhibitQ .

6 1 1 » you don’t personally have any idea
7 wouldwho ask a question like thatw e
8 of?
9 have lots of ideas zA . I Mr .

10 don't know who did it,Hardymon. I
11 though.
12 Okay.Q . ask youLet me t o
13 look of Exhibit lOA.1 1at page Can
14 you tell us the identity of the
15 certified supplier as that i s usedterm
16 i n section 1, paragraph 1.a page 11o n
17 for the MSG flowing IE U me mb e r s ?t o
18 A . Do you have copy of thea
19 reservation protocol? I do not.
20 I’ll hand you whatQ . was
21 marked earlier as Exhibit Bl. Is that
22 what you had in mind?
23 thank you.A . Yes ,
24 Okay.Q .
25 THE WITNESS:
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1 read, please.have the question
2 (Record read.J
3 N o .A .
4 page 14 o fWould you turn t oQ *
5 Exhibit 1OA, please?

(Witness compl i e s . )6 A .
1 I would inviteQ . your

to appendix B, paragraph b.1,8 attention
billing procedure.9 Are youcaptioned

10 with me?
11 A . Yes.
12 tell us the identityQ ■ Can you
13 certified supplier as that termof the
14 second line of thati s used in the
15 the MSG thatrespect toparagraph with
16 lEU members?is flowing t o
17 A . No .

an understanding18 Do you haveQ .
19 DARS is?
20 DAS R ?A . You mean a
21 that’s whatQ . Yes,
22 understanding than Ibetter
23 d o .
24 I believe it a directA . s

Direct25 access issupply request.access
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1 know what the last twodon'tcorrect, I
2 nouns are.
3 serviceA directQ . access
4 request?
5 There you go.A .
6 Let me just that'sOkay.Q .
1 term that of the supplierouta comes
8 tariff, i s it not?
9 Not originally.A .

10 Where did it come fromQ .
11 originally?

12 I have idea , but itA . wasn o
13 it's been used by the industry for a
14 n umb e r o f years .
15 I’ll let you read along withQ .
16 me here. think we must have markedI
17 this at the deposition previously.

off record.)18 (Discussion
19 Blank, do you have inQ . Mr .
20 front of you supplier tariffthe CE I
21 issued January 1 , effective that2 0 0 1 ,

22 same day?

23 Yes.A .

24 If you would, please, turnQ .

25 to page 3 f 54 .o
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1 I have that.A .
2 If you look at the bottom,Q .

3 there is definition o f a n acronym,a
4 directand in parens,DASR, access
5 service that 7Do you seerequest.
6 A , Yes.
7 i n theindication tariffTheQ .

6 i t begin quotes.i s that i s , a n
form of communica9 t i o n thatelectronic

10 the companyexchanged betweenshall be
11 certified supplier. i s thatand a
12 correct ?
13 A . Yes.
14 in thisAnd theQ . company
15 util is thatthe i t y ,instance refers t o
16 right?
17 Cleveland ElectricA . Refers t o
18 Illuminating Company.
19 Do you know who madeOkay.Q .

DASR on behalf of lEU members in20 the
21 with the MSG that’s flowingconnection
22 them?t o

23 No .A .

24 Looking at the supplierQ .
25 the definition of DASR,tariff again,
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1 a capitalizedreferencethere t o
2 certified s u p p 1 i er?
3 that.A .
4 it that well /And I takeQ *
5 the preceding page.if you turn back t o
6 a definition o fpage 2, there is
7 certified s upp1i e r .

8 A . Yes.
9 And I take it that you do0 .

10 know the identity of the certifiednot
11 withsupplier for lEU members respect to
12 thatflowing to themthe MSG that i s a s
13 tariff?term is used in this
14 i sknow that lEU isA . I a

15 certified as I don'taggregator.a n
16 is whatknow whether that meant here
17 not.o r
18 Well, ask you. Is itlet meQ .
19 not
20 t know if thereI don ' ' sA .
21 anybody else involved either . justI
22 don't know
23 Who else would be involved?Q .
24 I don't have any idea.A .
25 it not true that underQ . I s
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1 of certified supplier i nthe definition

certified2 tariff. thesupplierthe
3 writtenreceivesupplier must

4 of registration pursuantnotification t o

5 tariff i n ordersection 5 . e of the t o
a certified supplier?6 become

what7 i tThat’sA . says.

And section 5.e i s the8 Q .

reviewed9 that weionregistrat process
of this10 e s s i o nfirsbriefly in the t s

recall11 i f I 1 1 7deposition. you
do with12 5 . e has t oA .

the electric13 registration under
coordination tariff.supplier14 generation

requires15 And thatYes.Q .
of creditsubmission16 thingsamong other

* t it?17 d o e s ninformation.
recall. It might.18 1 don’tA .

a look,19 takeWell,Q . you can
the tariff which is in front20 page 13 of

bottom of the page there21 theof you, a t
a subparagraph seven?22 i s

stipulate23 RUXIN : W eMR ,
i t24 whatthat this document says says,

25 Hardymon.M r .
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1 see that?Do youQ .
2 it must be deliveredA . I t says
3 credit history forms.to the company.
4 with me thatWould youQ . agree
5 of certifiedunder the definition
6 this tariff. I EUsupplier on page 2 o f
7 a certified supplier ifcould not be
8 submit thethey did not necessary
9 completematerials to registration under

10 Roman numeral five?section
11 PerhapsI don I t know.A .
12 know.I don’tI correct,you r e
13 know ifOkay. Do youQ .
14 before we put this document away, sorry,
15 let me to look at page 15 o fask you
16 5 4 .
17 All right .A .
18 re isThe a subparagraph E a tQ .
19 page captioned approvalthe top of the
20 registration .o f Are you
21 A . Yes.
22 you tell us whether I EUQ . Can
23 of an approval o freceived noticeever
24 supplier tariff?registration under a
26 I don’t know whether lEU hadA .
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1 such approval in order to bereceivet o
2 in order to be awardedpardon m e f o r
3 think thisI don'tallocated MSG,
4 supplier tariff, reallydocument. the
5 came into play.
6 Okay. But the answer toQ . m y
7 t know whether theyis you donquestion

received any kind of8 noticeaever
15 of this9 under paragraph E on page

10 supplier tar iff?
11 don’t know. not sureI IA ,
12 know.would have reason toI a
13 Would that beOkay.Q .
14 that would fall within Mr.something
15 responsibilities,o fBurnell's t oscope
16 kind of information?know that
17 I expect that would beA .
18 supplier serviceswithin thesomewhere
19 know whether it'sactivity. I don't
20 his not.o r
21 work in thatDoes heQ .
22 department 7

23 Yes.A .

24 Okay.Q .

25 do other people .But soA .
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1 forQ . Can suggest anyoneyou
2 f if not Mr. B u r n e 1 1 ?t ou s

3 A . No .
4
5 (Thereupon, Deposition
6 Exhibit - 1 2 was marked
7 for purposes o f
8 identification. )
9

10 Blank, I’ve handedM r .Q . you

11 marked for identifications beenwhat I

12 Blank Deposition Exhibit No.purposes a s
13 dated January 16,s this1 2 . I a letter
14 attorney named2 0 0 1 , from you t o a n
15 Sally Bloomfield?
16 You’ve threeA . given page
17 document. The first two pages are a s
18 you identified. The third page is a
19 of stationary that haspiece a bunch of

20 on it which I haven’t beenflowers
21 I have for the recordQ .
22 removed the blank with the flowerpage
23 save Mr. s dignity.border Blank »t o

24 nothing to do withA . It had

25 I enjoy flowers very much.d i-g n i t y ,
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1 removedNow that we've theQ .
2 exhibit markedflowered page/ the n umb e r
3 12 before you a copy of a 1 e t t ei s r
4 Bloomfield, i sthat you M s .sent t o
5 that correct?
6 i nI t i sA . response
7 had sentletter which she m e .
8 You are the author o fOkay.Q .
9 it?this letter,

10 A . Yes.
11 signatureAnd that is yourQ .
12 second page?thethat appears o n
13 Yes .A .

ask you if you14 Okay. .Let meQ .
16 itemreview the on thewould please t o

marketer16 requestindicatedfirst page a s
that17 and the responsenumber youone

18 gave.
reviewed it.19 IA .

Let me ask20 t oOkay.Q . you
the21 o flook at the last sentence

begin22 which reads, Thequotes,response,
i s delivered23 generationmarket support

by the FirstEnergy utility to the MSG24
25 claimant's supplier.claimant or the
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1 Did I correctly?read that
2 Yes .A .
3 is lEUof IEU,In theQ . case
4 the claimant’s supplierclaimant or the
5 within the meaning of this sentence?
6 i nthinking of the wordsIA .
7 definition of thesupplier
e talk about deliveryprotocol where w e
9 through and that I s the purposefrom 0 r

10 the intent of thato f or that
11 and ifthrough,statement. the from o r
12 i t I it's delivered toor through.
13 case which isthe MSG in thisclaimant,
14 I EU .
15 And there isOkay.Q . n o
16 claimant in the transaction?supplier
17 whether thereI don't knowA .
18 i s reference with respectM ynot.o r
19 but it'sthe claimant.t o I E U goes t o
20 i n with delivery fromconj unction o r
21 through .
22 meaning thetaking thatThenQ .
23 FirstEnergyMSG is flowing from a
24 utility to is that correct ?I EU ,
25 Well, it goes to theA .
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1 from through lEU. I don’tcustomers o r
2 remember the precise language in the
3 We had that discussionprotocol . many
4 times in deposition.the last
5
6 Deposition(Thereupon t

1 Exhibit-13 markedwas
a o ffor purposes
9 identification. )

10
11 Let me hand you what’s beenQ .
12 Blank Deposition Exhibi t 1 3marked a s
13 record this appears to beand for the a

6,14 letter dated Februarycopy of a
15 namedyourself to a lawyer2 0 0 1 , from
16 is thatElizabeth Watts/ correct?
17 it appearsThat’s what t oA .
18 b e .
19 i n fact/ the authorQ . Are you.
20 of this letter?
21 With adviceA . yes.t

22 With advice from whom?Q .
23 A . Attorneys .

Would you please24 All right.Q .

25 second page?the top of thelook at I n
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1 recital n umb e r six,t o youresponse
2 The power isindicate/ begin quotes,
3 being delivered from the electric
4 company directly to thedistribution
5 in theindividual lEU customers
6 Didend of quotes.aggregation group,
7 correctly?read thatI
8 Yes .A .
9 you say electricAnd whenQ .

10 distribution company in that sentence.
11 you referring to the FirstEnergyare
12 utilities?
13 but there's a fromYes,A . o r
14 through relationship. through
15 relationship in thatthe aggregator
16 well.chain a s
17 was going to ask youWell, IQ .
18 mention ofThereabout that. a
19 through infrom t oyour responseo r
20 six to Ms. Watts?recital n umb e r
21 should have been inA . I t
22 not there.there . It's
23 RUXIN : ExcuseMR . m e .

Go ahead,24 HARDYMON:MR .
25 Paul.
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1 MR . RUX I N: This

2 discovery deposition. You're certainly
3 explore this and myentitled to only
4 interest is in having the transcript be
5 clear. Could I talk you out in thet o
6 hall minute?
7 MR . HARDYMON: Sure.
8 (Discussion off record.)
9 Blank, let just sayQ . M r . m e

10 earlierthat I understand your answer
11 that prepared for Ms.the responses you
12 prepared with theBloomfield were
13 including counsel.of others,assistance
14
15 also withthatI s true
16 letter that you wrote totherespect to
17 Ms . Watts?
18 Yes.A .
19 I willAndOkay.Q . assume
20 wording of thesethat the precise
21 all cases be yourmay not inresponses
22 assumption?fairis thatown. a
23 And I lot o f editors.haveA . a
24 * t want toI donOkay.Q .
25 the preciseaboutquibble with you
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1 interest today iswording . M y
2 flowing.ascertaining i show MSG power
3 With that said, you may
4 have a 1 ready inquiries, butanswered my
5 let me just quickly try to review. I s
6 it true that MSG is flowing from
7 FirstEnergy directly toutilities I EU
8 members?
9 It's flowing through theA .

10 Ultimately it goesaggregator . to the
11 lEU members.
12 And other than theQ .
13 no other entityaggregator there i s!

14 that is in between the utility and the
15 recipient in as farMSG I EU case a s
16 you know?
17 I don't know whether lEU hasA .
18 involved anybody else in that process.
19 Q . ask you this. WhoLet m e
20 else would thatinvolve inI EU process?
21 A . would have to ask lEU.You
22 would lEU involveQ . Well, why
23 anybody else in that process?
24 I don't know.A .
25 It’s necessary in yourQ . not
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1 view, i s else toi t , for b eanyone
2 involved in that process?

3 Not particularly.A .
4 for i sWell, it?Q . any reason
5 know thatA . I don't i t i s .
6 You don’t have any opinionQ .
1 that?0 n
8 given you my opinion.I'veA .
9 o fDo you have any knowledgeQ .

10 rstEnergy andbetween Fidiscussionsany
11 about whether it might b eI E U necessary

12 lEU to have another entity involvedfor
13 transaction?in the

14 A . No .
15 Looking back at Exhibit 12,Q .
16 i sthei n o f I EU , MSGthe case
17 FirstEnergy utility tod e 1 i V e red by a
18 whom?
19 RUX I N;MR . Excuse me .

20 could clarify for theI wonder if w e
21 record.
22 MR . HARDYMON: Sure.
23 RUXIN :MR . You've
24 Blank about how theinquired of M r ,

25 flows and the letters that w epower
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1 have talk about delivery.referred to
2 Could you just in
3 inquiring of him specify whether you’re
4 using these words in the of thesense
5 transaction opposed to the physicallya s
6 delivery o f electrons?
7 I'm talkingMR . HARDYMON:
8 about the transaction. Thank you.
9 ThankMR . RUXIN: you.

10 understand what ’ mDo you IQ .
11 talking about, Blank?M r .
12 theI believe ObviouslyA . s o .
13 elec t r o n s over the utility companyare
14 lines. don’ t know that anybody elseI
15 is interposed i n that process
16 physically.
17 Well, let meQ . maybe this
18 let’s go back to Exhibit 11 for a
19 I f you lookmoment . question 34a t o n
20 9 , the answer that’s given therepage
21 begins. i s flowing to members,Power I EU
22 end of quotes. you see that?Do
23 Yes.A .
24 In what sense is the wordQ .

25 flowing being used there . Is that
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1 describe the transaction themeant to o r
2 electrons?actual travel o f the
3 confused by theNow I ’A . m
4 the clause as it didparenthetical o r
5 before January 1, 2 0 0 1 , because that

6 have to be physical.would
7 Transaction-wise believeI

8 lEU members.flowing to Ii spower
9 it began. I know i tdon't know when

10 December 31, 2 0 0 0,began after s o

11 s probably a combined meaning inthere I

12 that sentence .

13 that priori tWhy is t oQ .

necessarily imply14 wouldJanuary 1, 2 0 0 0,
15 actual movementthat flowing themeans

16 conduit?electrons through ao f

17 that is thatThe answer toA .
18 market support generation transactions

19 2 0 0 1.don't begin until January 1,

20 I understand.All right.Q .
21 look back at ExhibitLet me ask you t o
22 12 if you would. talking aboutWe're
23 in the transactional MSG goingsense.

24 FirstEnergy utility to the lEUfrom a
25 members. I believe my question to you
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1 any entity involvedi swas whether there

2 other than lEUin that transaction
3 aggregator and I thinkacting a 5 a n
4 you didn’t know.your answer was
5 I don’t wantI * m sorry,
6 Go ahead andt o answe r for you.
7 answer.
8 askedHardymon,A . M r . you s o
9 many ways in thatquestions inmany s o

10 don’t precisely recallthing, Isame
11 I attempted to be verywhat I said.
12 obviouslyconsistent in the Ianswers
13 know that asked andquestion was
14 stand by whatanswered and I’m going to
15 I already said.
16 you said. you said.WhateverQ .
17 okay. today.you sit hereA s areyou
18 of any requirement under thenot aware
19 law or under the protocol undero r any
20 administrative procedure policy a to r
21 FirstEnergy entitythat there be another
22 involved in transaction whereby MSGthe
23 FirstEnergy utility tofrom I EUgoes a
24 than the aggregator whichmembers other

25 i s place.already in
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1 statement?

requiresstipulation that2 TheA .
a marketer, broker3 there has to be o r

transaction.involved in the4 aggregator
5 11it requiresThat * s all that

doesn't specify anything further than6
7 that.

theanswer to8 So yourQ .
I not o f9 would be youquestion awarer e

10 any requirement?
you limited11 Well,A . your

lEU members.12 question to
13 Yes.Q .

I think you need to broaden14 A .
potential ultimate15 that to say any

generation,support16 o f marketreceiver
consumingwhich is17 meaning a customer

I think you have to18 the electricity.
include that. I EU19 noti tbroaden t o

and20 this separatesingled out in a s
I objectfrom anybody else,21 t os oapart
entity to22 that onefocusing in o nyour

23 others .exclusion o fthe
understand the24 Okay. IQ .
but my question did25 point you're making.
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1 lEU and that's the question Iconcern
2 answered. I think Iwould like
3 understood that you o fnot awareare
4 is thatany such requirement, true?
5 requirement in theA . The
6 generationstipulation is market support
7 i s marketers, brokersmade available t o
6 That's whatand we'reaggregators.
9 do with the protocol andattempting to

10 with the administration of the program
11 i s effectuate that.
12 of anyI not awareSo youQ . r e
13 law, requirement in the programrule or
14 o fthat would mandate the presence
15 entity in thisanother transaction
16 beyond the aggregator that is already
17 there?
18 mandated is thereWhat isA .
19 marketer, brokermust be a aggregatoro r
20 in the process.
21 Not all three. correct?Q .
22 wordA . o r .
23 And not two out of theQ .
24 three. correct?
25 t think you need twoI don IA .
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1 I think you need aout of the three .
2 marketer, aggregator .o r a n
3 understandingit yourAnd isQ .
4 aggregator by definition isthat a na n
5 assists in purchasingentity which

\6 power?
7 Iknow there s a statutoryIA .
8 it'smaybedefinition o r

definition.9 rules Ipublic utilities
10 forwhich, aggregatordon't remember a n

11 t recall precisely what thatdonand I I

12 could beyou indicatedbut whatsays.
13 which an aggregatorthe thingso fone
14 does.
15 i s it yourBlank,M r .Q .

aggregator would16 thatu n d e r s Landing a n
17 rulepermitted by law t ob e o r
18 of power?wholesale sale
19 I would have to look intoA .
20 know that r i g h t now.that. I don
21 You don't haveQ . any

22 of that?understanding
23 I don't have preciseA . a

24 right now.understanding of that I

25 reference work.do somewould have t o
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1 I E U made itsWhenQ .
2 that youissueappl i cat ion, that a nwas
3 determine whether theylooked into to
4 i t i o n ofbe inwere going to a p o s

5 salemaking a wholesale of power?

6 concerned aboutWhat I wasA ,
7 the claimant was a marketer,was whether
8 broker aggregator.o r a n
9 So you didn't look intoQ .

10 that?
11 aggregator.They wereA . a n
12 potential allocateeThey qualified as a
13 generation.o f market support
14 could lEUaggregator,Q . As an
15 retail sale of power?make a
16 t know the answer todon IIA .
17 I would have to go backthat either.
18 the law on that.and research
19 an inquiry that youthatI sQ .
20 lEU submitted itsthatat the timemade
21 application?
22 I looked i s whetherWhat a tA .

o f23 brokera marketI E U was e r ,
24 a requirement ofwhich isaggregator,
25 stipulation.the
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1 To your knowledge didQ . anyone
2 look into other questionsthese at the
3 appl icat ion pending?time that was
4 I don’t know.A .
5 Obviously otherpardon me, I do know.
6 concerned aboutsuppliers have been
7 looked into thisThey must havethat.
6 their own opinions.haveand they
9 suppliers do?otherTheQ .

10 of other suppliersA numberA .
11 filed complaints.They'ved o , yes.
12 RUX IN:MR . Are you
13 lunchting acon tempi 7recessa

Actually, I14 HARDYMON;MR .
15 break and* t weWhy donwasn't.
16 Benita a li 11 1 e bittalk withlet m e
17 either move this alongand maybe w e can
16 decide break .o r
19 had. )(Recess
20 BY MR . HARDYMON:
21 Blank, if a marketerMr .Q .
22 engaged in only load followingwere
23 would they be excused fromtransactions.
24 testing under the protocol?EDI

25 I don't know.A .

CEFARATTI FAX 216.687.0973« >00.694.4787 GROUP
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1 is thatTheQ . reason
2 indicatedearlier today I believe you
3 circumstance underthat one
4 aggregator might be excused from EDI
5 testing is if they were engaged only in
6 load following transactions?
7 I said load following didnA .
8 any of therequire otherany scheduling,
9 related matters associated with

10 that would be one ofscheduling, and
11 the reasons for testing.EDI
12 So if aQ . marketer were
13 engaged in the sort of transaction.same
14 reasoning would applyI yourassume
15 equally to
16 actingI f a marketerA . were a s
17 and not a party whoaggregatora n a 5
18 was taking possession of the power.
19 distinguish betweent oreason
20 and the marketerI EU as aggregatora n
21 aggregator.
22 Again, i sthe recordQ . s o
23 clear, when you say take possession o f
24 obligationthe power. you

25 to pay?
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1 That would be of theA . one
2 indicia.
3 others?thereQ . Are
4 A . sure.m
5 have mind?any inQ . Do you
6 at the I know IA . moment.Not
7 up with several , but I doncould come
8 at the top of my head.have any
9 Would your answers beOkay.Q

10 phrased the questionthe i f I i nsame
11 load following MSG?o fterms
12 only referring toA loadI was
13 I don't know aboutfollowing loadMSG .
14 than MSG.following other
15 i sThis a documentQ . Okay.
16 during the depositionthat marked o fwas
17 Dinie Deposition ExhibitDenise Dinie a s
18 I’ll hand you a copy on which the1 4 .
19 exhibit label isn't real easy to read.
20 that's what it is.For the record,
21 ask youLet turn tot 0m e
22 let's stay on thefirst of all.
23 This appearsfirst page for a moment.
24 a communication in the form ofto be a n
25 attached file andemail with a n
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1 is thatdefinitions, correct?
2 email , it saysIt isA . a n
3 attached file.
4 And before we moveOkay.Q . o n
5 of the exhibit, thisthrough the body
6 D i n i e ,Denisei s email from you toa n
7 i s it not?
8 it is.Yes ,A .
9 2 0 0 0 ,Dated October 31,Q .

10 correct?
11 That * s correct .A .
12 tell us,Okay And can youQ *
13 what it is that youplease. are
14 Dinie with thistransmitting to Ms .
15 email?
16 to spend a minuteNow I haveA .
17 two going through this.o r
18 Please d o .Q .
19 Could ITHE WITNESS:
20 please?question,have the
21 (Record read. )

22 like there are twoL o o k sA .
we’re dealing23 general types of things

24 One has to do withwith here.
mechanical25 of eitheridentification o r

CEFARATTI FAX 216.687.0973V 800.694.4787 GROUP
Court Reporting, Invevtigationi and Comprahenalva Services for Legal Proteuionah

BOO Superior Avenue Eaat, Bank One Center, 24th Floor. Cleveland. Ohio 44114.2BM 
www.cotgroup.com

there's an



159
1 which we hadadministrative concerns

into the2 detected about weekstwo
3 of that isThe other partprogram.

o f4 some of the inventivenes o fs some
5 second part isthe suppliers. And the

at the bottom right6 on what's marked as
which toward7 000076,000075, goes some

8 whichof the audit concepts w e
9 discussed.

me focus10 LetOkay.Q . pageso n
all right?11 and 76,stamped 75Bates

12 A . Yes.
instructions13 TheseQ . are your

other14 e about how^Dinito Ms. among
conduct the audit?15 i sthings, she t o

draft16 First, noteA . ays
I don’t recalltop of it and17 on the
subsequent document18 whether there awas

b e considered by19 whether this was t oo r
20 o f the workcreationher in her scope
21 t i n s t ructionsw e r e n ' a tdocument. They

trading ideas22 this point. W e o nwere
23 an auditconductappropriate t 0ways
24 what sort o fwith such things a s

should we things25 sampling process use,
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1 relying on herthat / which Ilike was
2 s expertise.expertise and her firm

3 Beginning at the bottom ofQ .
4 facts75 under item three, the t opage
5 the audit did include. colon. and on

6 the following 7 6 , there arepage.
7 several bullet points. i sThis
8 providing toinformation that you are
9 D i n i e , correct?Ms .

10 I don’t think so.A .
D i n i e11 think that Ms.Q . Do you

12 generated the bulletwhois the person
13 the 7 6?points of pagea t top
14 I misunderstood yourA .
15 question . I thought you meant
16 providing and accountcustomera name
17 her for That iexample.n umb e r t o
18 what you meant, I guess.
19 faceI’m taking this atQ . No ,
20 number three begins. quote.value . Item
21 audited include, colon.the facts to be
22 four bulletand then on 76 there are
23 points of facts to be audited?

24 I drafted that language andA .

25 sent it to her if that’s what you
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1 meant.
2 all I’m asking. LetQ .
3 look at the fourth bulletask you tom e
4 f page o fpoint at the top 0 7 6 . One
5 you indicatethe facts that must be
6 the factaudited is, begin quotes,
7 the parties,binding contract between
6 end quotes.
9 thatread correctly?Did I

10 A . Yes .
11 following thatAnd thenQ .
12 explanation aboutsentence there i s a n

condition that13 conditions o r onesome
and that i s , begin14 would be acceptable

1 of MSG15 conditionedquotes, upon a p p r o V a
with no further16 capacity.n o nM S Go r

17 considered bindingshall beconditions.
18 shown not to beotherwiseunless

Did I read19 end of quotes.binding.
20 that correctly?
21 correctly.read thatA . You
22 then that theit correctI sQ .

D i n i e23 only contingency that Ms. was
24 this fact-findingpermit insupposed to
25 a contingency based upon theaudit was

CEFARATTI FAX 216.687^973n 800.694.4767 GROUP
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1 approval or the obtaining of MSG?
2 I would object the wordt oA .
3 hiredthat wasn't why wepermit because
4 auditor didn't permitthe auditor. The
5 lookingauditor wasor not permit. The
6 are tryingfor facts and what t ow e
7 any things thatare theresort out was
8 happen in the future whichhave to
9 would bear upon contract o r

10 capacity salecommittedpardon m e , a
11 discovered/w e *existed today. And as V e
12 f inventiveness goinglot othere's o na
13 i nout there by your client and others
14 dealing with these things and werew e
15 that out and this istrying to sort a
16 have gonedraft document which may
17 recallfurther. the totalI don't
18 of the document.scope
19 looking fourthWell, at theQ .
20 lastbullet point. the sentence. your
21 words to Ms, D i n i e read. begin quotes.
22 conditioned upon thecontracta
23 o f otherperformance executory events a s
24 of the date of the claim will not be
25 considered binding, end of quotes?
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1 You read it correctly. ThatA .
2 referring tolanguage though is other
3 to the existence o fexecutory events a s

4 a contract at the time of the
5 application. could be otherThere
6 which di dn ’ relateexecutory t t oevents
7 capacityexistence o fthe
8 of the appli cation fortimeat thesale
9 MSG.

10 interested inI • mQ . your
11 bullet point.choice in thisof words
12 committed capacitywordsI don't see the
13 sale.
14 There's noRUXIN:MR .
15 question.
16 saying that theQ . kr e you

17 operatingwhich you werecriteria under
18 committed capacity saleat the time was
19 parties?contract between theor binding
20 looking for is aWhat we’reA .
21 capacity sale.committed
22 there any reason why youI sQ .
23 that phrase in the fourthdidn’t use
24 bullet point?
25 thisHardymon,A . M r .
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1 draft document. discussing backW e were
2 sheand forth, wanted ideas insome
3 ideas inwriting. I gave her some
4 writing. The fact of the matter is
5 that the c o mm i 11 e d capacity sale is one
6 of the stipulation whichcriteria in the
7 allocation of marketgoverns the support
6 That's what the wholegeneration.
9 been directedprocess has toward and I

10 1impose additional additionscan't
11 stipulation other thanon theterms
12 absolutely essentialthose which t oare
13 manage thi s program.
14 I t it true, Blank,I s nQ . Mr .
15 o f October 31,that 2 0 0 0 ,a s your
16 interpretation o f c o mm i 11 e d capacity
17 sale that it b e begin quotes.was a ,
18 binding between the parties.contract
19 end of quotes?
20 N o .A .
21 ThatQ . not yourwas
22 understanding?
23 A binding contract couldA .
24 certainly committed capacityserve
25 whether binding andsale. but contract
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1 c omm i 11 e d capacity sale are identical i s
2 something which I havereally not a n
3 opinion about then o r now.
4 make thisDid youQ .
5 differentiation any of your writteni n
6 communicat ions D i n i e ?to Ms.
7 don’t recall . I f you haveA . I
8 11 putyou’ i t i nsomething. ' mI sure
9 front

10 don’t.Q . I
11 r e c a 1 1 o fdon’tA . I any.
12 Okay.Q .
13 discussionsI know we hadA .
14 about it and discussions and
15 discussions .
16 Let me hand youAll right.Q .
17 previously marked as D i n i eI s beenwhat
18 Exhibit 3 2 .Deposition
19 RUXIN :MR . Do you want

20 this back?
21 HARDYMON: I’m notMR .
22 going to k him anymore questions abouta s
23 i t .
24 Blank, for the record,Mr .Q .
25 this document that was identified
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1 and bears the headingD i n i eby Ms.
2 MSG AUP, NovemberFirstEnergy Corp.
3 Energy Users-Ohio.Industrial2 0 0 0 ,
4 question to you isMy
5 reviewed this documentwhether you ever
6 D i n i e ?with Ms.
7 t recall readhavingI don IA .
8 document previously. She hadthis
9 undoubtedly had this document with her

10 when she discussed her findings. I

11 recall she reading fromseem to was
12 discussed hersomething when w e
13 this wasn't thefindings. Maybe
14 document .
15 This documentOkay.Q . appears
16 findings withher respectt o relate t o
17 it not?doest o I EU ,

18 would agree with that.IA .
19 a meetingAnd do you recallQ .
20 discussed hershewith Ms. D i n i e where
21 findings with respect to IEU ?
22 several.Yes,A .
23 right. And is it yourAllQ .
24 thattestimony
25 read the document that'sopportunity to
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1 been marked as Din ie Exhibit 32?
2 said I don't recallA . As I r

3 Today I dowhether I read it not.o r
A She may haverecall seeing i tnot
5 offered it to said IShe neverm e .
6 of her documents.couldn’t read one I
7 prepared documents likeunderstood she
6 lies.fthis for her own

recall Ms.9 D i n i eDo youQ •
10 you and going throughsitting down with

document paragraph by paragraph?11 this
12 say perhaps itemIf weA , can

by item rather than paragraph by13
14 sions aboutwe had discusparagraph,
15 these items.
16 ask you toOkay. Let meQ .

point17 bulletlook firstat the on page
18 D i n i e ’appears in Ms. s report11one.
19 advising you thatshe is thethat
20 contracts between lEU and the customers
21 servicesubject masterto aare
22 executed.not beenthat hasagreement
23 in the middlereferenceDo you see that
24 of the paragraph?
25 This document is Ms.A .
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1 to herself. It isreport
2 document to m e .
3 Did she advise you of theQ .
4 fact reflected in that paragraph?
5 A .
6 discussions about that. yes.
7 tell you that o fDid sheQ . a s
8 of her visit I EU ont o
9 2 0 0 0 , the serviceSeptember 30, master

10 either finalizedagreement had not been
11 executed?o r
12 I recall something aboutA . A s
13 execution in substantially the same form
14 something like thato r
15 point and I do recall a follow-up
16 discussion that she became satisfied
17 that in fact there committedawas
18 capacity sale between the lEU members
19 and the I E U .
20 And that happened in aQ .
21 meeting sometime after of 2000September
22 and her?between you
23 After SeptemberA . of 2000?
24 Q . Yes.
25 We didn'tA . Di n i eengage Ms.
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1 to do the work she did until sometime
2 i n late in October, I don't believe.
3 so that would happen a f ter September o f
4 2 0 0 0,
5 And it would have happenedQ .
6 after November 15, 2 0 0 0 , when she
7 evidently met with o frepresent a t i V e s
8 i s that youri t ,I EU ,
9 recollection?

10 thisa tA . Time escapes m e

11 point I understand thethis matter.o n
12 it's a logical inference,inference. but

13 know precisely the dates.I don
14 advisingDo you recall herQ .
15 serviceyou that the master agreement
16 executed containedwhich had not been

17 the pricing terms?

18 I had no interest in theA .
19 That wasn’t part o fpricing terms.
20 something whichin fact that was your
21 particular adamant about .client i n was

22 W e had right to have any knowledgen 0
23 icing terms. I agreed withof the pr s o

24 I stayed away pricingthat and from

25 terms.

CEFARATTI FAX 216.687.09739 800.694.4787

Court Reporting. Investigation* and Comprehensive Services for Legal Professionals 
<00 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114.2660 

www.ceforoup.com

’ t

I take



170
tell you that1 But did sheQ .

2 agreement draft hadservicethe master

3 serviceand thethe pricing terms master

4 finalizedagreement had not been o r

5 executed?
6 shewhetherI don't recallA ,
7 D i n i edid or M s .not.
8 committedsatisfied that thebecame
9 conditionscapacity sale w er e

10 existed.

11 And you had accepted herQ .
12 judgment that?o n
13 about it.talked a lotA . W e
14 said this is1 situationIt w a s n shet a
15 okay?okay said good for you,and I
16 lot o fThat didn't happen. There awas
17 of it.discussion about various pieces

18 t recall the components o f i t, II don I

19 recall there was a lot ofjust
20 that I haddiscussion about i t ,

21 questions andshe hadof questions, some
22 and she becamefollowed up themshe o n

23 asked her’ s what wesatisfied and that

24 to do.
decision25 made theAnd whoQ .
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1 that there commi 11 e d capacitywas a
2 sale?

3 recall discus sing thisA . I
4 with my counselors,matter my attorneys
5 well, but with Ms- Din i e advicea s
6 I decidedattorney’s advice,and my
7 a committed capacity sale forthere was

of administering the MSG8 the purposes
9 program.

10 And it's your testimony thatQ .
render that kind11 asked D i n i eM s . t oyou

12 of advice you?t o
advice13 asked her whetherIA .

anything that would indicate14 there was
a committed capacity sale15 there w a s n

financial16 viewpoint as ain her expert
17 a lawyer.professional, not a s yes.

18 Her viewpoint thereQ . was was

19 a committed capacity sale?

20 nothing that wouldThereA . was

21 c o mm i 11 e dthat there w a s n ' tindicate a
in fact there22 capacity sale. and were

23 thereindicia that there were

24 committed capacity sale.

25 If you would look at theQ .
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1 left hand margin. there are some
2 handwritten the first page andnotes o n
3 of the left hand marginon the bottom
4 a double check mark with thei sthere
5 credit arrangement appearingwords
6 afterwards , do you see that?
7 I do.Yes,A .
6 And I believe that you and IQ .
9 D i n i eof Ms. Idiscussed concernsssome

10 session of your depositionin the first
11 that one ofand you identified for u s
12 credit arrangement,her concerns was a
13 testimony?do you recall that
14 Barely.A .
15 Well, let ask you. DoQ . m e
16 discussing credit concernsyou recall
17 had?D i n i ethat Ms.
18 Briefly.A .
19 And those wereQ . concerns
20 arrangement involvingcreditabout a
21 who?
22 My recollection isA . very
23 It wouldat this point.faint on that
24 at this point.be speculation
25 evidently involvedWell, i tQ .
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1 I EU , i s t h a with your
2 memory?
3 VIell , that's obvious becauseA .
4 it’s the lEU document.o n
5 testimony youQ . Is it your
6 recall whether itdon't t
7 strike that. You recall i tarrange
8 a credit arrangement involving I EU ,was
9 but you don’t know who else may have

10 been involved?
11 I would have beenWhatA .
12 concerned about is whether there
13 credit arrangement with the utilities.
14 And do you recallQ . any
15 D i n i e on thatdiscussions with Ms.
16 point?
17 My only recollection on thisA .
18 satisfied that therei s she was
19 committed capacity sale arrangement
20 lEU and the lEU members.between
21 And your memory isOkay.Q .
22 that her concerns about credit involved
23 entity other thanlEU and some
24 Services,FirstEnergy correct?
25 believe although it’sA . I s o ,
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1 it’sH a r d y m o n ,very faint Mr . veryf

2 faint.
3 You don’t know who it wasQ .
4 with then?
5 but II can make inferences,A .
S don’t reca precision .11 with any
7 was itBlank,M r .Q .
8 FirstEnergy* s 1 i t y toi b ir e s p o n s

9 that Ms. D i n i einvestigate the concerns
10 creditraised about this arrangement o r

11 assigned tothat something that youwas
12 Ms . investigate?D i n i e t o
13 D i n i e1 didn't ask Ms. t oA .
14 look into any credit arrangements that I
15 recall.
16 Did you undertake to lookQ .
17 into any credit arrangements?
18 already talked aboutWe'veA .

19 how I ascertained how there was
20 which would besituationcredit
21 lEU and the utility.occurring between
22 wonderingThat’sQ .
23 about . D i n i ethe meeting with Ms.I s
24 that is reflected on Exhibit 32 what
25 ultimately led you be having thet o
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1 discussion with Attorney Bell that you
2 earlier?described for u 5

3 thinkI don’tA . s o .
4 You think thatQ .
5 iseparate s s u e ?
6 Clearly.A .
7 All right. tellCan youQ . m e
8 was done to resolvewhat if anything
9 reflectedissue that'sthe credit 0 n

10 Exhibit 32 ?
11 I don't recall.A .
12 recall doingYou don'tQ .
13 anything yoursel f ?
14 a double checkthere ’ sIA . see
15 something .mark. that means
16 but it meanswhat it meanszquite sure
17 I don't know why Denisesomething. S o
18 double check marks by things. Iputs
19 just recall .don't
20 Did you instructQ . anyone 0 n

21 else FirstEnergystaff a tyour
22 s i t u a t ioninto as itto look
23 pertains lEU?t o
24 instructed noIA . one on my

25 staff to do anything ha.ving to do with

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 credit with I EU . obviouslyAnd this is
2 the realm of is there anythingi n
3 related to registration, alreadyw e

4 concluded that concluded in our
5 discussion earlier today, Hardymon,Mr .
6 that there wasn't any from IEUexposure
7 utility.the I • mGiven that, nott o
8 that there I don I t knowwas anysure
9 why there any other to dowas reason

10 anything else.

11 Q . Was there any exposure from

12 lEU to FirstEnergy Services?
13 I don IA . t know.
14 And youQ . I o fnotr e aware
15 investigating that ion?questanyone
16 It had nothingA . to do with
17 allocation of marketthe suppo rt

18 generation, wouldn't have beenso I

19 responsible for i t . I don't know
20 anybody did itwhether not.o r
21 a n k , ask youQ . let t om e
22 and I’llthe protocollook at page

23 hand this to you. paragraph (v). Have
24 read that?you

26 A . ■ Yes.
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1 you tell us who executedQ . Can
2 item described in thisthe paragraph o n
3 behalf of lEU?
4 I do not know.N o ,A .
5 executed?Has it beenQ .
6 I don’t know.A .
1 suggest o fQ . Can you anyone
8 that inquiry?whom we might make

go to IE U.9 I wouldA .
10 at FirstEnergy whoQ • Anyone
11 might know?
12 really don I t know.A . I
13 If weHARDYMON: couldMR ,
14 five minutes and I’llbreak fortake a
15 want to do iswhat Itell Dave,y o u z
16 I think I 1go through my notes.just V e
17 want to be sure o fconcluded/ but I
18 25 minutes.I s beenthat. I t

had.)19 (Recess
20 HARDYMON:BY MR .
21 I haveBlank,M r .Q . one more
22 testing. I ' mthat concerns EDIquestion
23 allsure thattrying to make w e
24 you madeunderstand the point that
25 aggregator beingearlier about an
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1 ask youexcused from that. Let me
2 this.
3 If a marketer notwere
4 transaction that involvedengaged in a
5 activitiesscheduling any of theo r
6 related to would thescheduli ng,
7 marketer be testing?excused from EDI
8 already had athink weA . I
9 very similarquestion and t oanswer

10 identical to that.that, if not
11 i sScheduling I believe
12 testing,part of the purpose for EDI
13 but to the a marketer endsextent that
14 up with possession of the power and
15 such that the process is which has
16 been established go through thea s you
17 testing. To the extent thatEDI
18 something thatthey're engaged i nnot
19 strike that. Strike from to the extent
20 that.
21 startingAre you over?Q .
22 Okay.
23 I * m not going startA . t o over.
24 I think completed that answer.I

25 Could youMR . HARDYMON:
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1 please .read the
2 (Record read.)
3 I ’ mHARDYMON : afraidMR .
4 I don’t understand your answer.
5 afraidRUXIN:MR . m
6 I didn’t, either .
7 That mayW I TNES S :THE
8 Can I have theallmake of us.
9 again then.question

10 {Record read. )

11 saidwhatI believe IA .
12 marketer i f apreviously is if a
13 certified asparty who had been a
14 not operating marketermarketer a s awas
15 then I don'tbut only aggregator,a s a n
16 forwould beknow why there
17 testing .the EDI
18 But if a marketer d o e s n ’ t
19 and is lookingmake such a distinction
20 the MSG process, theyto go through
21 than, here Itell uswould have t o more
22 get my market supportI • m ready t oa m ,
23 I havegeneration, what else do to do,
24 list. They reallyI’m following your
25 would have to go through some more
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1 inquiry about that whole process.
2 not goingif theyButQ . were
3 transaction thatto be engaged in a
4 required scheduling or its related
5 activities, would they have to go
6 through the EDI testing?
7 distinctionA . You’re making a
6 scheduling. I’m making aabout
9 is it only andistinction about

10 and you used the wordaggregator
11 marketer.
12 would actI f the marketer
13 aboutI’m thinkingaggregator,a s a n
14 this in sort of future tense becausea
15 I don’t think we situation,I ve had that
16 if a marketer would tell we’re notu s
17 going to act goinga marketer, we’rea s
18 whatt o act as wouldaggregator.a n w e
19 ask them to do with andrespect to EDI,
20 of course put in the schedulingyou
21 situation. I think the distinction has
22 to do with they actingare a s a n
23 act i n g marketer .aggregator o r aa s
24 What is it about being anQ .
25 aggregator a s
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1 changes EDI requirement?the
2 I think I said I donA .
3 believe 5 possessionthere I of the power.
A I don i tbelieve a from and
5 through relationship rather than any
6 other relationship. It's a scheduling
7 potentially dealing with losses.issue,
6 although load followingI suppose.
9 doesn't there’sr e q u i n oI e

10 losses otherwise,compensation for I
11 are the things I’mThoseguess.
12 thinking about.
13 Q .
14 ting?do with EDI t e s
15 looking forI ’ mA .
16 characteristics betweendistinguishing
17 and a marketer and thoseaggregatora n

18 a couple of them.are
19 am I .Q . S o
20 a coupleThose o f them.A . are
21 What does possessionQ .
22 do with EDI testing? Why would that
23 an entity from EDInot excuseexcuse o r

24 testing?

25 I t haveI donA . an answer to

CEFARATTI FAX 216.687.0973V 800.694.4787 GROUP
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1 that other than what
2 okay . I f a marketerWeil,Q .
3 informed FirstEnergy that a 1 1 of its
4 customers i n g to be loadwere go
5 wouldfollowing. all o f
6 be load following in your view wouldt

1 testing?they be excused from EDI
8 wouldI think if marketerA . a
9 ( a marketer. buthave I know wesaid r e

10 going to act a marketer.we’re not a s
11 thought that partand I thought that
12 a marketer involvedo fof the definition
13 and redelivery f power,the possession o
14 we’re not going tobut actsays
15 marketer, only goingI actt ow e r e
16 consider thisyou towantaggregator. w e
17 transaction aggregatora s a n
18 don’t know why we wouldtransaction. I
19 required go throughhave t oanyone a n
20 but Iat that point.EDI arrangement
21 any situationsthat we hadI t knowdon
22 like that.
23 situation you’reTheQ .
24 is?describing
25 Someone who’s certifiedA .

CEFARATTI FAX 216.687.09739 800.694.4787

as a

GROUP
Court Reporting. Investigatiom and Conqnhensive Services for Legal Professtonals

600 Superior Avonua East, Bank One Center, 24tb Floor, Cleveland, Ohio 44114-2650 
www.ceforoup.com

as an

I said.

as a

their customers



183
1 marketer saying I I going to actm not a s
2 a marketer. I’m only going actt o
3 affirmatively aggregator.a s a n
4 When you say actQ .

5 the distinguishingmarketer,
6 intend tocharacteristic that you mean
7 take possession and then redeliveri s
8 the power?
9 you alwaysWell, of courseA .

10 you have the abilityI suppose
11 fromthe powermarketer to redesignate
12 load following to capacity factor a t
13 point and if that wouldsome ever
14 would want to have hadhappen, then you
15 takenthe scheduling arrangements care
16 and not have to go througho f already
17 it at that point .
18 to thereturnQ . Let m e
19 original question here and I understand
20 that you haven't had to dea 1 with this
21 understand I’m kingyet and you toI a s
22 but here ismake assumption, thea n
23 make.ion I want you toass ump t
24 A marketer t ocomes
25 FirstEnergy and says I I m a marketer, I
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1 I willshall always be marketer,a
2 change and bespotsnever a nm y
3 but all o faggregator, my customers now
4 and forever going to require loadare
5 following only.
6 Under those circumstances.
7 would the m a r k e t e be excused from EDIr
8 testing?
9 I don I know theA . t ot answer

10 that.
11 That'MR . HARDYMON: s a
12 fair thank you forIresponse . your
13 time.
14 wonder ifMR . RUXIN: I
15 you would permit just askme to M r .
16 Blank this has been a lengthy
17 deposition, I think. would like
18 to do is ask him if he clarifycould a n
19 answer that he gave.
20 ahead.HARDYMON: GoMR .
21 This is theMR . RUXIN:
22 record we I making here. justI wantr e
23 to simplify it.
24 EXAMINATION OF DAVID BLANK

25 BY -MR. RUXIN:
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1 M r .Q . moments ago

2 asked you several questionsHardymonM r .
3 involving establishing whether noto r
4 capacity i nthere sale
6 the lEU situation.
6 I believe I heard in your
7 talked aboutresponse that you
6 existenceestablishing the
9 committed capacity sale between I E U and

10 its members.
If I heard you say that.11

12 anything you would want toi s there
13 add to clarify thatfeel appropriate t o
14 answer?
15 would. When I wasYes, IA .

c omm i 11 e d capaci ty16 speaking about the
17 ferring to is thewhatsale, I was r e

i n there is18 committed capacity thatsale
a known destination in the form19 i n fact

that market20 retail customer forof a
c omm i 11 e d21 generation power. Thesupport

22 not have to b ecapacity sale does
23 I E U and the lEUthisbetween. i n case,

committed capacity24 Themember per s e .
25 that there issale i nexists a party on
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1 a retail party who s going to bea
2 taking the power and using the market
3 support generation it was intendeda s a s
4 a jump start to the market.
5 NothingMR . RUX I N:
6 else.
7 FURTHER EXAMINATION OF
8 DAVID BLANK
9 BY-MR . HARDYMON :

10 And who is the retailQ .
11 in the of the I EUcustomer context
12 application at the that it wastime
13 approved?
14 The wouldA . retail customer
15 have been those account numbers which
16 the lEU submitted to the utility as the
17 those parties with which a c o mm i 11 e d
18 capacity sale for the market support
19 generation would exist .
20 And who would be the sellerQ .
21 to these purchasingcustomers who are
22 the MSG at retail?
23 A . I didn’t have know that,t o
24 so I d i dn I t know that. I don't know
25 that in this case.
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1 Q . Today you don’t know that?
2 Right now ( t know that?you don
3 I know that the powerA .

4 o r i g i n a with the FirstEnergy utility.t e s
5 it goes through the and endsaggregator
6 up with the retail customer.
7 Did you understand.Q . M r .
8 contract by which theseBlank, that the
9 lEU accountsretail sales theset o were

10 occur had appended to it a secondt o
Dinie has11 referred tocontract that Ms.

12 service agreement? Are youa s
13 of that?aware
14 A . I am now.
15 at the time?You notQ . were

it to my16 She broughtA .
17 attention.
18 time?At theQ .
19 A . Yes.
20 Dinie brought i tOkay. M s .Q .
21 e n t i o n prior to I EUto your a 11
22 application for MSG being approved?
23 A . Yes.
24 I believeMR . HARDYMON:
25 all the questions we have.those are
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1 Thank you, Blank.Mr .
2 Thank you.MR . RUXIN :
3 (Deposition concluded a t

4 1:43 p.m.)

5 not waived.)(Signature

6

7
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10
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16 and did signaccompanying sheet,errata
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