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PART A-CLAIM

Section 1 Purpose of Document

i.a.

i.b.

I.c.

DefinitioneSection 2

2.a.

2.t>.

2.C.

CRES - refers to Certified Retail Electricity Supplier2.d.

2.e.
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‘F

The Stipulation documents in Case 99-1212-EU-ETP et al. (FirstEnergy 
restructuring case) establish Generation Commitments on behalf of the 
company.

0^

PROTOCOL FOR FIR8T-COME-FIRST-SERVED CLAIMS FOR 
MARKET SUPPORT AND NQN-MARKET SUPPORT GENERATION

Non-MSG - means non-Market Support Generation as described in 
Section 1 .c. of this dccumenf

Section V.1 of the April 13, 2(X)0 Stipulation and Recommendation calls 
for Ohio Edison. Cleveland Electric and Toledo Edison to provide 1,120 
MW of system level generation capacity to non-affiliated and eligible 
affiliated marketers and brokers and aggregators (i.e., "suppliers") for the 
duration of the market development period.

MSG - shall mean Market Support Generation as described in Section 
Lb. of this document

Eligible Supplier - means a supplier that has met the eligibility 
requirements defined in Section 4 of this document

FE or the Company - shall refer to FirstEnergy and its operating 
companies

The Supplemental Settlement Materials agreement further describes the 
availability and applicability of such market support generation (section 2) 
and specifies that, during the months of September through May. 
1,120 MW of the supply of generation other than market support 
generation will be "measured at the distribution meter" (section 5). This will 
be defined as non-market support generation. Under this section 5, 
FirstEnergy supplies the line losses, within its control area, for the 1,120 
MW increment of non-market support generation (non-MSG).

‘ Under Section 5 of Supptementai Sewtement Materiaia. FE at>sorb8 the service area line tosses 
associated with 1,120 MW of non-Marlcet Support Generation idsntified in that section. This non- 
MSG is not a second block of 1,120 MW of rapacity. Usage o! the term "non-MSG* in this 
protocol does not modify FE’s obligations defined by we Suppiarnental Settlement Materials
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2.f

2.9.

Commission or PUCO - means the PuhHc Utilities Commission of Ohio2.h.

Section 3

3.a. MSG (Market Support Generation)

Cateoorv 4

Tout MSG commitment 1.120 MW

3.b. Non^MSG (Service area line losses)

560 MW

Category 9 The Illuminating Company ResiOential at least 102 MW 
Category 10 * * Total (incl. Res.) 400 MW
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Allocation of Generation Commitments between companies 
and retail customer classes

70MW
90 MW

Residential 
Other Retail

260 MW
300 MW

170 MW
230 MW

Generation Service Agreement - the commitment of a customer to 
purchase generation frwn or through an Eligible Supplier

Residential 
Other Retail

Category 1 Ohio Edison
Category 2

Residential at least 156 MW 
Total (inO. Res.)

Category 5 Toledo Edison 
Category 6

Category 7 Ohio Edison 
Category 8 • *

‘Residential * customers include the following: for Ohio Edison, those customers served on 
Rates 10.11.17 and Id; for The lltuminating Company, those customers served on the 
Resioenua]. Residential Water Heating. Residential water and Space Heating, and Residential 
Space Heating: tor Toledo Edison, those customers served on Rates R-Oi, ROia. R-oi, R-06 
and R-OBa. ‘Other Reuii ‘ customers include customers served on all other shoppakUe rate 
schedules.

EDI - means Electronic Data Interchange which format a Supplier will 
utilize to submit an electronic enrollment of a customer for retail electric 
service

Each of the two Generation Commitments is allocated among the companies and 
retail customer classes, as follows;

Category 3 The Illuminating Company Residential 
Category 4 - - - Other Retail
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Total Non-MSG commitment 1.120 MW

Section 4 Eligibility to submit a claim

Only claims by Eligible Suppliers will be considered for approval.

4.8

4.b

4.C.

4.d.
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Oateoorv 11 Toledo Edison 
Category 12

ftlon-affiliated
Any marketer, broker or aggregator, non-effiliated with any Ohio investor- 
owned utility, that has submitted an application to the Public Utilities 
Commission of Ohio to be certified as a CRES and an application to 
FiratEnergy for registration ie etigibls to submit a claim.

Customer Aoargi
A customer seeking to acquire MSG capacity or reserve loss absorption 
on non-MSG capacity on behalf of its own facilities must become an 
Eligible Supplier in order to be considered for approval.

Affiliated
in addition to the above requirements, a utility affiliate will qualify to submit 
a claim if the affiliate or utility (1) makes capacity available within the 
utilities* service areas offanng choice in a similar manner and magnitude 
as the ctaimed generation or (2) has no owned or leased generating 
capacity within one wheeling transaction from FE's service areas.

Government Aggregators
Any supplier that participates as a Government Aggregator will qualify to 
Submit a claim by showing evidence of an enacted ordinance and 
verification that the residents' opt out procedure has been performed so 
that the amount of load the Aggregator can supply may be determined.

Residential at least 42 MW 
Total (incl. Res.) 160 MW

Section 6 Flret-come-flrst-served process: Initial queues

The Stipulation Documents call for (he capacity commitments identified in 
Section 3 as Categories 1 through 12 to be made available to Eligible Suppliers 
on a firsi-come-fifst-seived basis. This section outlines the criteria for 
establishing the queue.

5.a. A claim for available capacity must be submitted electronically by an 
Eligible Supplier via the process Identified in this protocol. The forms and 
protocol are available on FirstEnergy's public web site /identify web, she
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I

5.d.

{»)

the account number for each retail customer Identified in (i.)(ii)

(w)
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1151135

5.b. A claim is to be made for one of the Categories 1 through 12. identified in 
Section 3 of this document.

the amount of capacity being claimed on behalf of each retail 
customer (this amount cannot exceed the amount of the customer's

Each claim for "Other Retail” MSG or non-MSQ must contain Che following 
information (each claim is for one Category onlyf:

name of each retail customer for whom the supplier has a 
Generation Service Agreement

5.C. A claim can include the load for as many customers as the Eligible 
Supplier serves^. However, each claim must contain only a single 
duration for all the customers in the claim. If there are multiple durations 
for the customers for which the supplier is claiming generation, a separate 
claim must be made for each duration.

The Generation Commitments are available only in Increments of twelve 
consecutive months, or until the end of the marlcet development period, 
whichever terminates eartier. A monthly period is defined to be the period 
covered by the company's regularly scheduled cycle bill. The last day of 
the cycle billing period shall determine in which month the claim falls. The 
initial period starts with the customer's first bill cycle after January 1.2001. 
Requests for capacity for nonconsecutive twelve monthly periods must be 
made as separate Claims.

3^ Submission of a claim will require a password, which will be 
made available to the Eligible Supplier that has submitted an application to 
the Public Utilities Commission of Ohio to be certified as a ORES and an 
application to FirstEnergy for registration, and has supplied to FirstEnergy 
the supplier name, address, telephone and fax numbers, contact person 
name and e-mail address, or predetermined supplier identifier code 
provided by the company.

’ Each claim Shad be a separata fda. Due to data processing iimitatiQns. no claim shall inciuoe 
more man to,coo customers. If me supplier is requesting generation for more than 10,000 
customers, men multiple claims can he maoe. each of which shall not exceed the maximum 
number of 10.000.
* A Claimant for a Resiflentiai category may, at its option, use the requirements of this section 
rather than the requirements of Section S.e.
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kW = .004194 x kWh.

(V)

5.e.
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peak load/. For customers without demand meters, the supplier 
shall submit calculated peak demand values using the formula:

the time period (duration) for which the claim is made, for which 
period the supplier must have a Generation Service Agreement for 
all customers included in the claim

Claims for “Residentiar MSG or non-MSG shall be submitted in a two-part 
process containing a •’Reservation Claim” and a ToIIow-up Claim’ unless 
the supplier uses the provisions of section 5.d. to make the claim. The 
Reservation Claim must contain the same information as identified in 
section 5.d (i) and (v) above. In addition, the claimant must specify in the 
Reservation Claim the aggregate amount of MSG capacity or non-MSG 
line losses, and the total number of customers for which the daim is being 
made. The claimant must subsequently provide, within 40 days of this 
Reservation Claim, a Follow-up Claim providing the information specified 
in section 5.d (ii), (Hi) and (iv) for each customer included In the claim. The 
company's approval process will not begin prior to the time when the 
information in section S.d (ii), (iii) and (iv) is provided. Failure to supply the 
data in Section S.d (ii), (iii) and (iv) within 40 days will result in removing 
the claim from the queue.

’ Tne nisionc peak load is flefinea as me hiehest measured peak incurred in the most recent 
available 12 Dilling monuis for customers with demand meters, artd as the calculated peak load 
for customers without demand meters, with the calculated peak load based on the customer's 
energy consumption in the most recent available 12 biHing months. For those residential and 
small commercial customers with new load, or not having 12 months of usage ended, a 
calculated method shall be used to determine the peak load. For all other customers, the peak 
load Shan be quantified and approved by the company.

Only one supplier *s claim for part or ah of me customer's load will be accepted, and the supplier 
may not make more than one claim for MSG and one ctann for non-MSG per customer. Per the 
Supplemental Settiemem Matenais. the entire customers load must be served by the Market 
Support Generation if Load Following option is elected.

* The toad Following* and ’Capacity Factor" options are defined in section 2 of the 
Supplemental Settlement Materials referred to above. For Sup^iers selecting the capacity factor 
option, scheduling details will be identified in subsequent supplier/utiiity communications. For 
purposes of datming market support generation capacity, the peak load in the twelve months 
ended June 2000 as identified m footnote 3, shall be used.

(jv> for Market Support Generation, whether the capacity claimed for 
each retail customer will be classified as ’Load Following" or 
"Capacity Factor* •
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5.f.

(i)

(B)

(IH)

6.a

(0
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The first«come-rjrsbsefved rule will he foliowed based on the time of 
submittal of the claim on the company's web she.

i( an intended supplier has not achieved CK6S cartificaUon when it has made a Claim for market 
Buppon generation, the suppTiefs place in the M-come-first'&arved queue shall he forfeited (a) 
thirty calendar days following submittal of the daim Or (o) thirty calendar days foiiovnng the date 
when the PUCO first accepts CRES applications, whichever occurs later. Forfeiture Waiverxnay 
be granted by the company ort a case-by^case basis for good cause shown (reasons beyond the 
control of we claimant) and shall be granted for each day that the PuCO extends its certification 
revew period. Delivery of MSG capacity and non«MS6 line losses to an EbgitMe Supplier shall 
not commence prior to its certification by the Commission.

5.g. Pending claims in the queue

Once an Eligible Suppliers claim is submitted on the web she, the total 
amount of claimed capacity in the submission will be categorized as 
•pending", meaning that

the supplier has reserved a place in the first-oome-first- 
served queue, subject to the approval process, and

the utility will start the application review to determine that 
the requirements for approval are met

The pending claim for the customers load will oe noted on 
the company's public web site as a "pending market support 
or non-market support generation daim**. The identity of the 
customers and Eligible Suppliers will not be posted on the 
public web site.

Sections Approval Process

The Company will begin the approval process following the receipt of the 
totality of the information specified In Section 5.d. or 5.e,, whichever 
Section applies to the submitted claim. It is the Company's objective to 
complete the approval process as soon as possible after receipt of the 
required information in Section S.d. or 5.e. The Company's approval 
process includes;

verification that the supplier (including customers 
aggregating their own facilities’ loads) has been approved as 
a Certified Retail Electricity Supplier (CRESJ, by the Public 
Utilities Commission and has been registered with the utility/
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(ii)

(iii)

(iv)

Q

M

(vii)
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determinatiQn that the retail customer accounts and 
customers’ names match, and that the identified customers 
are in fact customers of the utility..

for Market Support Generation, determination that CO for
Load Following Option accounts the claimed market support 
generation equals each customer's historic peak level, and 
that (D) for Capacity Factor Option accounts, the claimed 
market support generation is equal to or less than the 
historic peak level for each customer. If the claim exceeds 
the customer's hiatoric peak load level, the company shall 
reduce the claim to that historic peak load level and notify 
the supplier.

Should the Company determine that an Eligible Supplier's application not 
meet the requirements listed in Section 6.a. atiove, the following 
provisions apply:

agreement by the supplier to a contract to abide by the terms 
of the applicable Open Access Transmission Tariff and the 
applicable service agreement?^

determination that there is remaining capacity to meet the 
claim for the Company and retail customer class as identified 
in the application.”

determination that the supplier, If a utility or affiliate, qualifies 
per the eligibility requirement stated previously in Section 
4.2 of this document

determination that the supplier has a contract (or an 
alternative form of verification)^ with the retail customer mat 
has a duration at least as long as the duration of the claim 
for MSG capacity non-MSG line losses.®

* Such aiiemaiive co ee consistent with tne verification raquireo oy the PUCO for CRBS 
certification
® The utility shall verify the contract term by reviewing that provision in tne Generation Service 
Agreement er alternate verification form, or through appropriate auditing techniques 

This tariff end its subsequeni service agreement mandate al) requirements for scheduling, 
delivery, and biding.
” If the Company affiliates are required to relinquish any generation per the terms of tne 
Supplemental Stipulation, the affiCates snail relinquish such capacity on the next customer mater 
reading data following notification of tne need to relinquish, as long as such date is at least 12 
days following the notice. If less than 12 days remain until the next meter reading date following 
notification, the following month's meter read date shall be the date of relinquishment.
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(i)

(ii)

(Hi)

(iv)

(V)

(VI)

(vii)

Ai Dusiness flay is definefl as a flay when the general office of FirstEnergy is open for bustness.
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If the replacement list required by Section S.baii results in a 
greater amount of market support capacity being cfaimed, 
the excess of the new amount of capacity over the initial 
claim shall be treated as a new claim at the end of the then- 
existing queue.

if the Supplier fails to be certiRed as a Certified Retail 
Electricity Supplier (ORES) within the stated time limits, the 
claim shall be denied; should the Supplier subsequently 
become an approved CRES. a new claim for market support 
or non-market support generation must be made

If the insufficiency is the result of the Suppliers failure to 
register with the company, which includes EPt testing, the 
supplier shall have 30 days to become registered upon 
notification by the Company or the Supplier shall forfeit its 
place in the queue.

If the replacement fist required by Section fi.b.iii is not 
received in the time penod, or If it is deficient, the Supplier 
shall forfeit its place tn the first-come-first-served queue for 
those customers for whom Information is deficient

If FE determines that at the time of application, the Eligible 
Supplier does not have a contract with any retail customer 
with the required contract duration, the supplier will forfeit its 
place in the queue for that pan of the claim associated with 
customer who is not under contract, if it is determined for a 
claim for Residential MSG or non-MSG that the Eligible

If the replacement list required by Section 6.a.(iii) results In a 
lesser or equal amount of market support capacity being 
claimed than was Identified In the initial claim, such 
replacement value shall be deemed to be the Supplier's 
claim for capacity.

If the insufficiency is a result of the retail customer accounts 
and customers' names not matching or a determination that 
the listed customers are not customers of the utility, the 
Supplier shall have five business days’^ after receipt of 
notification by the utility of such fact, to remedy such 
mismatch by submitting a replacement retail customer list In 
the specified electronic form. Such replacement list shall 
include corrections only to the original application.
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(ix)

(X)

6.C.

6.«J.

6.e.
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Supplier does not have a contract for the duration of the 
cfaim for 1% or more customs^, the claim shall be rejected 
In Its entirety. If it is determined for a claim for Other Retail 
MSG or non-MSG that the supplier does not have a contract 
for the duration of the claim for 1% of the claimed load, the 
claim shall be rejected In its entirety.

(viiO If the Eligible Supplier fails to agree to the requirements of 
Section 6.b.(v). the application for capacity will be denied in 
Its entirety.

Once the utility has approved an application for the claimed generation, 
the amount and duration of tiie claim shall be noted on the utility's public 
web site as an approved claim for market support or non-market support 
generation. The identity of the customers and suppliers will not be posted 
on the public web site.

If the claim for MSG or non^MSG exceeds the remaining 
generation in the specified category, the Eligible Supplier will 
be notified as such and given the option to modify its claim to 
equal the remaining generation. Such notification may be 
required for a part of the claim duration submitted by the 
3igible Supplier; eg. month 11 of a 24 month claim may 
exceed the available generation in the specified category.

An Eligible Supplier may withdraw its claim for market support or non- 
market support generation on behalf of an Individual retail customer in its 
entirety at any time prior to approval of the application.

If an Eligible Supplier were to discontinue serving a retail customer for 
which it had an approved market support or non-market support 
generation capacity claim and had proceeded with its use, at the 
Company's option, either the suppliers right to that capacity is forfeited 
and the claimed generation would be returned to the pool for that 
category, or the supplier shall be subject to a minimum monthly capacity 
factor identified in the Stipulation for the term of the approved claim.

If the utility or affiliate described in Section 4.b. above, does 
not make capacity available within its service area in a 
similar manner and magnitude as the claim or has owned or 
leased generating capacity within one wheeling transaction 
from FE's service areas, which would make the utility or 
affiliate Ineligible for the MSG generation, the Eligible 
Supplier shall forfait its place in the queue.
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October 6,2000
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Section 8 FirstEnergy contact

For questions relating to market support generation, the FirstEnergy contact is:

Douglas S. Burnell
Admintsirator, Competitive Energy Supplier Contracts 
FirstEnergy Corp.
76 South Main Street, Akron, Ohio 4430B 
phone; 330^84-4813 fax:330-255-1047
e*mdih SupoilefSuppQrt@firstenerQvooro.oQp

Section 7 Electronic Data Interchange

In the event that the enroumem process for a particular customer with the 
company is not completed by the time the supplier schedules the claimed 
generation, the supplier shall forfeit the approved claim for that customer 
and the claimed generation urouid be returned to the pool for that 
category.
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DEFINITION OF TERMS AND EXPLANATION OF ABBREVIATIONS

Commission or The Commission - the Public Utilities Commission of Ohio.

Issued by H. Peter Burg, President

Competitive Retail Electric Service • retail electric generation, aggregation, power marketing, 
and power brokerage services supplied to Customers of the Company.

Billing Cycle - the time frame between two regularly scheduled meter readings. Customer meter 
readings are obtained on a regular schedule, which is managed by the Company.

Charge - any fee or charge that is billable by the Company to a Certified Supplier under this 
Tarin*, including any Coordination Services Charge.

Bad Credit - a Certified Supplier has Bad Credit if it is insolvent (as evidenced by a credit 
report prepared by a reputable credit bureau or credit reporting agency or public financial data 
showing liabilities exceeding assets or generally being unable to pay debts as they become 
due) or has failed to pay Company invoices when they become due on one or more occasions 
within the last thirty-six billing cycles.

Original Sheet Ho. 1 
Page 2 of 54

Company - Cleveland Electric Illuminating Company or FirstEnergy. All references to 
FirstEnergy in this Tariff are for purposes of the FERC tariffs referenced herein where 
FirstEnergy is acting on behalf of Ohio Edison, Toledo Edison, and Cleveland Electric 
Illuminating Company. Following approval and implementation of the Company’s 
corporation separation plan, as part of its transition plan, all actions or obligations of 
FirstEnergy under this Tariff, if any, will be performed by the regulated utility business unit 
of FirstEnergy. American Transmission System Incorporated may be the Company for 
purposes of certain functions related to energy imbalance and other transmission related 
functions.

Ancillary Services - any function necessary to the provision of electric transmission or 
distribution service to a retail customer and includes, but is not limited to, scheduling, system 
control, and dispatch services; reactive supply and voltage control service from generation 
resources; reactive supply from transmission resources service; regulation service; frequency 
response service; energy imbalance service; operating reserve-spinning reserve service; 
operating reserve-supplemental reserve service; load following; back-up supply service; 
dynamic scheduling; system black start capability; and network stability service

Certified Supplier - is an Electric Generation Supplier that has received final certification from 
the Commission pursuant to Ohio Revised Code Section C*R.C.") 4928.08 to provide 
Competitive Retail Electric Service and has received written notification of registration 
pursuant to Section V (E) herein.

Filed pursuant to Order dated July 19,2000 in Case No. OO*813-EL*BDI and Case No. 99-1212-BL-ETP before 
The Public Utilities Commission of Ohio

Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No.S-1
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Control Area - has the meaning given in Section 1.6 of the FE OATT.

Coordination Activities < all activities related to the provision of Coordination Services.

Original Sheet No. 1 
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DASR (Direct Access Service Request) - an electronic form of communication that shall be 
exchanged between the Company and a Certified Supplier.

Coordination Obligations • all obligations identified in this Tariff relating to the provision of 
Coordination Services.

Customer * any person, partnership, association, or corporation receiving Competitive Retail 
Electric Service from a Certified Supplier in accordance with the Restructuring Act.

Creditworthiness - For the purpose of determining the ability of the Certified Supplier to meet 
its obligations related to service hereunder, the Company may require reasonable credit 
review procedures. This review shall be made in accordance with standard commercial 
practices. In addition, the Company may require the Certified Supplier to provide and 
maintain in effect during the term of the Coordination Agreement an unconditional and 
irrevocable letter of credit as security to meet its responsibilities and obligations under the 
Supplier Tariff, or an alternative form of security proposed by the Certified Supplier and 
acceptable to the Company and consistent with commercial practices established by the 
Uniform Commercial Code that protects the Company against the risk of non-payment and 
default of the Certified Suppliers.

Coordinated Certified Supplier - a Certified Supplier who has appointed a Scheduling 
Coordinator as its designated agent for certain Coordination Services.

Cleveland Electric Illuininating Con^any 
Cleveland. Ohio

Coordination Agreement - an agreement between the Company and an EGS or Certified 
Supplier that arranges for the provision of Coordination Services pursuant to this Tariff.

Coordination Services Charges • all charges stated in the Charges section of this Tariff, the FE 
OATT and the FE Market-Based Rate Tariff that are billed by the Company (on behalf of 
itself or any FirstEnergy affiliate or subsidiary) for Coordination Services performed 
hereunder.

Consolidated Billing - a billing service where the Company bills for both the Regulated Utility 
Charges as well as the Certified Supplier’s Charges, unless otherwise provided in the 
Company’s tariff.

Coordination Services - those services that permit the interface and coordination between 
Certified Supplier and the Company in connection with the delivery of Competitive Retail 
Electric Service to serve Customers located within the Company’s service territory including, 
but not limited to, Ancillary Services (offered under the FE OATT), transmission losses, and 
distribution losses.

Filed pursuant to Order dated July 19.2000 in Case No. 00-813-EL*EDIandCaseNo. 99-1212-EL-ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg. President Effective: January 1.2001
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FERC - the Federal Energy Regulatory Commission.

Original Sheet No. I 
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Interest Index - an annual interest rate determined by the average of 1-Year Treasury Bills for 
September, October and November of the previous year.

Meter Read Date - the date on which the Company schedules a meter to be read for purposes of 
producing a customer bill in accordance with the regularly scheduled billing cycles of the 
Company as the same may be modified from time to time.

FirstEnergy C'FE”) - the parent company of Cleveland Electric Illuminating Company (and 
Ohio Edison’s wholly owned subsidiary, Pennsylvania Power Company), The Cleveland 
Electric Illuminating Company, and The Toledo Edison Company.

FirstEnergy Open Access Transmission Tariff (“FE OAri ”)«the FirstEnergy Open Access 
Transmission Tariff (or its successor which may be through a successor organization) on file 
with the FERC and which sets forth the rates, terms and conditions of transmission service 
over transmission facilities located in the FirstEnergy System Control Area.

Open Access Same-Time Information System (“OASIS”) - has the same meaning as set forth 
in the FE OATT.

FirstEnergy (‘‘FE”) System Control Area - that certain Control Area recognized by the North 
American Electric Reliability Council as the “FirstEnergy System Control Area.”

FirstEnergy C’FE”) Market-Based Rate Tariff - the FE Market-Based Rate Tariff (or its 
successor) on file with the FERC and which sets forth the rates, terms and conditions of the 
sale of power by FirstEnergy and its subsidiary utility companies including any service 
agreement executed there under.

FirstEnergy System Control Center (“FE-SCC”) - the control center for the FE System 
Control Area or its successor.

Electric Generation Supplier (“EGS”) - all of the entities set forth in R.C. 4928.08(A) and (B) 
that have not received either certification by the Commission or written notification of 
registration pursuant to Section V (E) herein.

Interval Meter - an electricity meter which records an End-use Customer’s electric usage for 
defined intervals (e.g., 15 minutes, half-hour, hour, etc.), allowing the possibility for 
consumption during different time periods to be billed at different rates and providing a 
means for a Customer’s load pattern to be analyzed.

Network Integration Transmission Service — transmission service provided under Section m 
of the FE OATT.

Filed pursuant to Order dated July 19,2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-El^ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effectives January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.Q.C.O. No. S-I
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Restructuring Act - Am. Sub. Senate Bill No. 3.

Standard Rules and Regulations - The Company's Standard Rules and Regulations in effect as 
approved by the Public Utilities Commission of Ohio.

Original Sheet No. 1 
Page S of54

Scheduling Coordinator - an entity that performs one or more of a Certified Supplier's 
Coordination Obligations.

Standard Offer Supply ~~ the provision of energy and capacity by the Company to customers 
that (1) choose not to obtain Competitive Retail Electric Services from a Certified Supplier 
other than the Company, (2) return to the Company after having obtained Competitive Retail 
Electric Services, or (3) contract for Competitive Retail Electric Services from a Certified 
Supplier that breaches its obligation to deliver such energy or capacity.

• Security and/or encryption of transactions and customer information.
• Proof of transmission and receipt.
• Positive identity of sender and recipient (non-repudiation).
• Reliability.
• Data and file integrity.
• Network performance and availability.
• Recoverability and archiving of data.

Service Agreement - the initial agreement and any amendments or supplements thereto entered 
into by the Certified Supplier and the Company for service under the FE OATT and the FE 
Market-Based Rate Tariff.

Value Added Network (“VAN”) - a data transfer network that allows information to be sent 
and received electronically using an electronic mailbox. This method must meet the 
following minimum criteria:

Filed pursuant to Order dated July 19,2000 in Case No. 00-813-BL-EDI and Case No. 99«1212-EL-ETP before 
The Pr^tie Utilities Commission of Ohio 

issued by H. Peter Burg, President Effective: January 1,2001

Cleveland Electric lllununating Company
Cleveland. Ohio P.U.C.O. No. S-1

Regulated Utility Charges - utility charges for noncompetitive retail electric services including, 
but not limited to, tariffed transmission and distribution and generation services that are 
under the jurisdiction of the Commission. May also include utility charges for 
noncompetitive gas services.

1

Schedule - a schedule for the delivery of energy for the benefit of retail customers, prepared by 
the Certified Supplier or its designated Scheduling Coordinator and submitted to the FE-SCC 
in the format prescribed by FirstEnergy.
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RULES AND REGULATIONS

L THE CERTIFIED SUPPLIER TARIFF

B. Revisions
Subject to Section II (B), this Tariff may be revised, amended, supplemented or 
otherwise changed from time to time in accordance with law, and such changes, when 
effective, shall have the same force as the present Tariff.

Original Sheet No. 1 
Page 6 of 54

E. Statement By Agents
No Company representative has authority to modify a Tariff rule or provision, or to 
bind the Company by any promise or representation contrary thereto or inconsistent 
therewith.

D. Rules and Regulations
The Rules and Regulations, filed as part of this Tariff, are a part of every 
Coordination Agreement entered into by the Company pursuant to this Tariff and 
govern all Coordination Activities. The obligations imposed on Certified Suppliers in 
the Rules and Regulations apply as well to anyone receiving service unlawfully or to 
any unauthorized or fraudulent receipt of Coordination Services in addition to any 
other remedies available to the Company.

C. Application
The Tariff provisions apply to all Certified Suppliers providing Competitive Retail 
Electric Services to Customers located in the Company’s service territory, including 
an affiliate or division of the Company that provides Competitive Retail Electric 
Services, and with whom the Company has executed a Coordination Agreement as 
required herein. An EGS which has foiled to receive certification as a Certified 
Supplier by the Public Utilities Commission is not lawfully permitted to supply 
customers with Competitive Retail Electric Service. The Charges herein sh^l apply 
as well to anyone receiving service unlawfully or to any unauthorized or fraudulent 
receipt of Coordination Services in addition to any other remedies available

Filed pursuant to Order dated July 19,2000 in Case No. 00-813»EL“EDI and Case No. 99-1212-H.rETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg. President Effective; January 1,2001

A. FUing And Posting
A copy of this Tariff, which comprises the Charges, Rules and Regulations and 
Coordination Agreement under which the Company will provide Coordination 
Services to Certified Suppliers, is on file with the Commission and is posted and open 
to inspection at the offices of the Company during regular business hours.

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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in. RELATIONSHIPS AMONG CUSTOMER CHOICE PROGRAM PARTICIPANTS

A. Provision of Coordination Services

C. Duty of Cooperation

D, State Certification

E, Energy Procurement

The Company and Certified Supplier will cooperate in order to ensure delivery of 
Competitive Retail Electric Service to Customers as provided for by this Tariff, the 
Standard Rules and Regulations, the FE OATT, the FE Market-Based Rate Tariff.

Certified Supplier must have and maintain in good standing a certificate from the 
Commission as a Certified Supplier. The Certified Supplier shall notify the Company 
within three (3) business days of any amendment, revocation, termination or other 
change in its Certification.

Original Sheet No. 1 
Page a of 54

The Company shall provide all Coordination Services, as provided herein, necessary 
for the delivery of a Certified Supplier’s Competitive Retail Electric Services to serve 
retail load located within the Company’s certified service territory.

A Certified Supplier must make all necessary arrangements for supply and delivery of 
capacity and energy in a quantity sufficient to serve its own Customers, hi the event 
the Certified Supplier fails to supply sufficient capacity and energy to serve its 
customers, the Certified Supplier shall be responsible for payment for such capacity 
and energy as provided in Section XV of this Tariff (Imbalance Service) and all other 
applicable sections of this tariff.

B. Timeliness and Due Diligence

The Company and Certified Suppliers shall exercise due diligence in meeting their 
obligations and deadlines under this Tariff so as to facilitate supply of Competitive 
Retail Electric Service to customers.

Filed pursuant to Order dated July 19,2000 in Case No. 00-813-EVEDl and Case No. 99-12I2*EL-ETP before 
The FubiicUdiities Commission of Ohio

Issued by H. Peter^urg, President Effective: January i, 2001

Cleveland Electric Illuminating Company
Cleveland. Ohio P.U.C.O, No.S-l
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u. SCOPE AND PURPOSE OF TARIFF

B, FERC Jnrisdiction

Original Sheet No. I 
Page 7 of 54

The inclusion of FERC-jurisdictional matters within the scope of the Tariff is 
intended solely for informational purposes and is not intended to accord any 
jurisdictional authority over such matters to the Public Utilities Commission of Ohio. 
Furthermore, to the extent that anything stated herein is found by FERC to conflict 
with or to be inconsistent with any provision of the Federal Power Act (“FPA”), or 
any rule, regulation, order or determination of FERC under FPA, then such FERC 
rule, regulation, order or determination of FERC shall control. To the extent required 
under any provision of the FPA, or any rule, regulation, order or determination of 
FERC under the FPA, the Company shall endeavor to secure, from time to time, all 
necessary orders, approvals, and determinations from FERC necessary to implement 
this Tariff.

A. Scope and Purpose of Tariff
This Tariff sets forth the basic requirements for interactions and coordination between 
the Company and Certified Suppliers necessary for ensuring the delivery of 
Competitive Retail Electric Service from Certified Suppliers to their Customers 
commencing on and after January 1,2001. A Customer served by a Certified 
Supplier pursuant to this tariff shall remain a distribution Customer of the Company.

Filed puTTUffnt to Order dated July 19,2000 in Case No. 00-813-BL-EDI and Case No. 99* 1212-EL»BTi* before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg. President Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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IV. COMPANY AND CERTIFIED SUPPLIER OBLIGATIONS (GENERAL TERMS)

A. Multiple Certified Suppliers

B. Partial Competitive Retail Electric Service

C. Consolidated Scheduling

Only one Certified Supplier shall provide Competitive Retail Electric Service to a 
specific Customer's Account during any given Billing Cycle, unless otherwise 
provided by the Company's tariff.

Original Sheet No. I 
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A Customer's Account is not permitted to have partial Competitive Retail Electric 
Service. The Certified Supplier shall be responsible for providing the total energy 
consumed by the Customer’s Account during any given Billing Cycle, unless 
otherwise provided by the Company’s tariff.

Schedules may be combined if submitted to a single dispatch center using a single 
class of transmission service (e.g. network service) and the transmission service, for 
all loads scheduled, provides for the same method of calculating energy imbalance 
settlements. Such consolidated scheduling shall, for example, permit the combined 
scheduling of retail loads across the FirstEnergy Companies in Ohio that use a single 
dispatch center and for combined scheduling for retail and wholesale loads under the 
above stated circumstances.

Combining retail and wholesale schedules is permitted only if the same method of 
calculating energy imbalance settlements is used for both. It is anticipated there will 
be different methods when competition begins, and combining schedules will not be 
permitted. However, there may eventually be a single method when scheduling is 
done by a regional transmission (RTO), and then combining schedules would be 
permitted, if otherwise permitted by the RTO.

Filed pursuant to Order dated July 19,2000 in Case No. 00-813’EI^EDI and Case No. 99-1212-EL-ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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F, Reliability Requirements

A Certified Supplier shall satisfy the reliability requirements of the Commission, or 
any other governmental agency or NERC or regional reliability council or their 
successor which apply to service provided under this Tariff.

£. Energy Scheduling

A Certified Supplier must make all necessary arrangements for scheduling the 
delivery of energy with FE-SCC.

2. Ancillary services will be provided by the Company to customers at the rates 
included in the applicable Company retail tariff. A Certified Supplier may acquire 
Regulation and Frequency Response, Operating Reserve - Spinning, and 
Operating Reserves - Supplemental from another source if it demonstrates to the 
Company that it meets all North America Electric Reliability Council (“NERC”) 
and regional requirements, and will be subject to all associated sanctions for 
failure to provide Ancillary Services as specified in the FE OATT. Ancillary 
Services provided by a Certified Supplier must be provided for all of the 
Customers it supplies and must be provided as long as the Certified Supplier is 
supplying its Customers. The Certified Supplier may not supply such services one 
month and then decline to supply them the next month. Failure to supply 
Ancillary Services will result in a suspension of the Certified Supplier’s 
registration until resumption of such services by the Certified Supplier occurs.

3. The Certified Supplier is responsible for providing all real power losses that are 
necessary for the delivery of Competitive Retail Services to its Customers. The 
amount of losses to be provided by the Certified Supplier are as specified in the 
FE OATT and the Service Agreement for Network Integration Transmission. If 
mutually agreed, the Certified Supplier may acquire real power losses from the 
Company at the rate specified in the FE OATT.

D. FE-SCC Services and Obligations

1. A Certified Supplier is responsible for procuring, taking and paying for those 
services provided by the FE-SCC that are necessary for the delivery of 
Competitive Retail Electric Services to its Customers pursuant to foe Service 
Agreement for Network Integration Transmission Service under foe FE OATT 
and this Tariff.

Filed pursuant to Order dated July 19,2000 in Case No, 00-813-EL-EDI and Case No. 99«1212-EL-ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January i. 2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S«1



)

J. Record Retention

Issued by H. Peter Burg, President

A Certified Supplier shall comply with all applicable laws and the Commission rules 
and regulations for record retention.

K. Emergency Operation

1. Transmission service shall be provided pursuant to the FE OATT. The Certified 
Supplier shall accept the FE-SCC determination that an emergency exists and will 
comply with all FE-SCC directives issued pursuant to the FE OATT

2. The Certified Supplier shall require its Customer to shed load to rectify any 
imbalance it has created in failing to meet its Schedule in the event that the FE- 
SCC is unable to secure energy/capacity. The Company shall use reasonable 
commercial efforts to supply the load of the Certified Supplier's customers, 
including the imbalance load if any. However, the Certified Supplier shall curtail 
its schedule to rectify any imbalance between its actual load and its lesser 
schedule in the event that the FE-SCC is unable to secure energy and or capacity 
to supply that difference in load.

Original Sheet No. 1 
Page 11 ofS4

G. Supply of Data

Upon reasonable request a Certified Supplier and the Company shall supply to the 
other all data, materials or other information specified in this Tariff, or otherwise 
reasonably required by the Certified Supplier or Company in connection with the 
provision of Coordination Services, in a timely manner.

H. Communication Requirements - A Certified Supplier shall implement:

1. A VAN and a single EDI file transfer protocol, as determined by the Company. 
Both data transfer methods must meet the minimum criteria of, and be endorsed 
by, the Company.

2. Internet Access. A Certified Supplier shall have appropriate software for access 
to the Company's secure internet site for file viewing and downloads

3. Electronic Malt A Certified Supplier shall have electronic mail ("e-mail’') 
capable of transferring energy schedules to FE-SCC.

I. Payment Obligation

The Company's provision of Coordination Services to a Certified Supplier is 
contingent upon the Certified Supplier's payment of all charges provided for in this 
Tariff.

Filed pursuant to Order dated July 19.2000 in Case No. 00-813-EL-EDl and Case No. 99-1212-BL-ET? before 
The Public Utilities CommisBico of Ohio

Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio  P.U.C.O. No. S-1
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P.U.C.O. No.S-l

Effective: January 1,2001Issued by H. Peter Burg, President
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Cleveland Electric Illuminating Company 
Cleveland, Ohio

Piled pursuant to Order dated July 19,2000 in Case No. 00-813-EL-EDI and Case No. 99*1212-EL-fiTj' before 
Ihe Public Utilities Commission of Ohio

3. Emergency shntoff. The Company has (he right to curtail a Certified Suppliers 
schedule in order to maintain system integrity or to otherwise prevent the 
occurrence of a system emergency or to rectify the occurrence of a system 
emergency. The Company has the right to require redispatching of generation 
resources in accordance with the FE OATT, Section 33, Load Shedding and 
Curtailment to relieve an existing or potential system emergency
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V. SUPPLIER REGISTRATION AND PARTICIPATION REQUIREMENTS

B. Registration for Coordination Services

Original Sheet No. 1 
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b) for Certified Suppliers supplying service to transmission level retail customers, 
i.e., 69 kV and above, a Service Agreement for any applicable service related 
provision of the FE OATT fully executed in triplicate by a duly authorized 
representative of the EGS;

The approval process shall include, but is not limited to: successful completion of the 
credit requirements and receipt of the required collateral if any by the Company, 
executed EDI Trading Partner Agreement and Certified Supplier Service Agreement, 
payment and receipt of any supplier registration fee and completion of EDI testing for 
applicable transaction sets necessary to commence service.

An EGS seeking to obtain Coordination Services hereunder must deliver to the 
Company a completed registration, consisting of the following.

A. Registration Process

The Company shall approve or disapprove the EGS registration within thirty (30) 
calendar days of receipt of complete registration information from the supplier. The 
thirty (30) day time period may be extended for up to thirty (30) days for good cause 
shown, or until such other time as is mutually agreed to by the EGS and the Company.

1. a Coordination Agreement fully executed in triplicate by a duly authorized 
representative of the EGS;

2. a) for all customers served at less than 69 kV and those above 69 kV who request 
Network Integration Transmission Service, a Service Agreement For Network 
Integration Transmission Service under the FE OATT fully executed in triplicate 
by a duly authorized representative of the EGS;

3. a Service Agreement under the FE Market-Based Rate Tariff, fully executed in 
triplicate by a duly authorized representative of the EGS;

4. the EGS's Ohio sales tax identification number;

5. a copy of the EGS’s certification issued by the Commission to provide 
Competitive Retail Electric Services to the Company's retail customers;

6. a copy of the EGS's certification application submitted to the Commission to 
apply for its certificate;

7. a Credit History Form, available from the Company, fully completed in duplicate; 
and

Cleveland Electric Illuminating Company
Cleveland. Ohio P.U.C.O. No. S-1

Filed pursuant to Order dated July 19,2000 in Case No. 00-S13-EL-EDI and Case No. 99-1212-BL-ETP before 
TTie Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001
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1.

2.

3.

4.

5.

6.
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8. for Customers that have elected the one-bill option, a copy of the Certified 
Supplier’s rate schedule must be provided to the Company, which will seek to 
implement such rate schedule within two weeks, but in no event longer than 90 
days of receipt. The Company reserves the right to limit the number of rates per 
Certified Supplier prior to the start date of competition.

9. the EGS must demonstrate to the Company's satisfaction that its Electronic Data 
Interchange ("EDI") is fully functional and capable of performing the necessary 
data transference functions required to supply the Company with data necessary to 
operate its business.

C. Incomplete Registrations

In the event the EGS fails to provide all of the information specified in Section V (B), 
the Company shall provide written notice to the EGS of the registration’s deficiencies 
within ten (10) calendar days after the Company's receipt of the registration. The 
Company will not process an incomplete registration until the EGS corrects the 
deficiencies and delivers a completed registration to the Company.

10. a Service Agreement for Electronic Data Interchange Trading Partner fully 
executed in triplicate by a duly authorized representative of the EGS.

D. Grounds for Rejecting Registration

The Company may reject a registration for Coordination Services on any of the 
following grounds:

the EGS has undisputed outstanding debts to the Company arising from its 
previous receipt of Coordination Services from the Company.

the EGS has failed to comply with payment and billing requirements specified in 
Rule 12 of the Tariff;

the Company has provided written notice to the EGS that a registration is 
incomplete and the EGS has failed to submit a completed registration within thirty 
(30) business days of deficiency notification.

the EGS has been rejected by the Company as not being creditworthy.

the EGS has failed to comply with all applicable requirements of the FE-OATT 
and the F£ Market-Based Rate Tariff for its registration to be accepted as 
complete.

the EGS has contracted to use the services of more than one Scheduling 
Coordinator for sendee to customers within the Company's certified service 
territory. Use of more than one Scheduling Coordinator is not pennitted.

Filed pursuant to Order dated July 19,2000 in Case No. 00-813-EL-EDI and Case No. 99-l212-EL-Frp before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001

Cleveland Electric niuminating Company
Cleveland, Ohio P.U.C.O. No.S-1
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VI. CREDIT REQUIREMENTS

Issued by H. Peter Burg, President

The Company will apply, on a non-discriminatory and consistent basis, reasonable 
financial standards to assess and examine an EGS‘s creditworthiness. These standards 
will take into consideration the scope of operations of each EGS and the level of risk 
to the Company. This detennination will be aided by appropriate data concerning the 
EGS, including load data or reasonable estimates thereof, where applicable.

An EGS shall satisfy its creditworthiness requirement and receive an unsecured credit 
limit by demonstrating that it has, and maintains, investment grade long-term bond 
ratings from any two of the following four rating agencies:

Original Sheet No. 1 
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The Company will make available on request its credit requirements. An EGS may 
appeal the Company’s determination of credit requirements to the Commission or 
seek Staff mediation as to any dispute.

The EGS will provide the Company with its or its parent’s most recent independently- 
audited financial statements, (if applicable) and, its or its parent's most recent Form 
lO-K and Form 10-Q (if applicable).

The Company shall make reasonable alternative credit arrangements with an EGS that 
is unable to meet the aforementioned criteria and with those EGSs whose credit 
requirements exceed their allowed unsecured credit limit The EGS may choose from 
any of the following credit arrangements in a format acceptable to the Company: a 
guarantee of payment; an irrevocable Letter of Credit; a Prepayment Account 
established with the Company; a Surety Bond, including the Company as a 
beneficiary; or other mutually agreeable security or arrangement. The alternate credit 
arrangements may be provided by a party other than the Certified Supplier, including 
one or more ultimate customers. The fact that a guarantee of payment, irrevocable 
Letter of Credit, Prepayment Account, or Surety Bond is provided by a party other 
than the Certified Supplier shall not be a lactor in the detennination of the 
reasonableness of any alternative credit arrangement, as long as such party and the 
related credit arrangements meet the Company's standard credit requirements. The 
amount of the security required must be and remain commensurate with the financial 
risks placed on the Company by that EGS, including recognition of that EGS’s 
performance.

SENIOR SECURITIES RATING (BONDS)
BBB-or higher______________________
Baa3_or higher_______________________
BBB- or higher______________________
BBB- or higher

Filed pursuant to Order dated July 19,2000 in Case No. 00-8I3-EL-EDI and Case No. 99-(2(2-EL-ETP before 
The Public Utilities Commission of Ohio 

BfTeetive: January 1,2001

____________ AGENCY_______
Standard & Poors ___________
Moody's Investors* Services_______
Fitch IBCA___________________
Duff & Phelps Credit Rating Company

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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F. Identification Numbers

G. Commencement of Coordination Services

Issued by H, Peter Burg. President
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Coordination Services shall commence within thirty (30) business days after the 
Commission issues its certification following the Company's approval of an EGS’s 
registration for Coordination Services, provided that all of the information necessary 
for the Company to provide Coordination Services has been provided to the 
Company. Following certification by the Commission and registration with the 
Company, the EGS is considered a Certified Supplier, subject to compliance with this 
Tariff and the Commission's continuing authority.

Upon its approval of a registration for Coordination Services, the Company will use 
the assign^ EGS identification number in subsequent electronic information 
exchange between the EGS and the Company. In addition, the Company may also 
assign to the EGS identification numbers that may be required by FJ^SCC in 
connection with the submission and/or confirmation of load schedules for serving 
load in the Company's service territory.

7. The EGS has failed to execute an EDI Trading Partner Agreement, and/or has not 
completed EDI testing for applicable transaction sets necessary for the 
commencement of service.

E. Approval of Registration

Upon its approval of a registration for Coordination Services, the Company shall 
execute the Coordination Agreement tendered by the registrant and shall provide one 
copy to the EGS and maintain a copy for its own records. The Company shall send 
written notification of approval of registration to the EGS and the Commission.

Filed pursuant to Order dated July 19,2000 tn Case No. 00-8I3’EL-EDl and Case No. 99-1212«EL>£TP before 
The Public Utilities Ccmmission of Ohio 

Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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VII. CUSTOMER ENROLLMENT PROCESS

A. Pre-EnrolJnient Customer Information List

ix)
X) 
Xi)

End-use Customer name 
Service Address 
Service City
Service State and Zip Code 
Mailing Address 
Mailing City
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i)
ii)
iii)
iv)
V)
vi)
vii) Mailing State and Zip Code
viii) Rate Schedule under which service is rendered, including class and sub

class (if applicable)
Rider (if applicable)
Load Profile Reference Category
Meter Type (will provide information that is readily available)

xii) Interval Meter data indicator (will provide information that is readily 
available)

xiii) Budget Bill / PIPP indicator
xiv) Meter Read Cycle
xv) Most recent twelve (12) months of historical consumption data (actual 

energy usage plus demand, if available)

Upon request, the Company will electronically provide to any Certified Supplier the 
most recent Customer information list. The Certified Supplier will pay the Company 
$150.00 per list for providing the list to the Certified Supplier.

The Company will offer the Customer information list to Certified Suppliers 
begiiuung in October 2000 with updates available quarterly throughout the market 
development period. Once the list has been updated, a Certified Supplier may not use 
a Customer information list from a prior quarter to contact Customers, but Certified 
Suppliers shall not be required to purchase subsequent lists.

The Company will provide Customers the option to have all the Customer’s 
information listed in the section below removed from the Customer information list. 
At the same time the Company will also provide Customers the option to have all 
Customer’s information listed below reinstated on the Customer information list. The 
Customer will be notified of his or her options quarterly throughout the market 
development period.

The following information will be provided on the Customer information list for each 
Customer who has not requested that all information be removed from this list:

Filed pursuant to Order dated July 19,2000 in Case No. 00*813«EL*ED1 and Case No. 99*1212-EL-ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-l
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To participate in the Customer Choice Program, a Customer must have an active 
electric service account with the Company. After the electric service account is active, 
a Certified Supplier may submit a DASR as described herein.

Enrollments will be processed on a “first in” priority basis based on the received date, 
and using contract date as the tie-breaker. Any subsequent enrollment DASRs 
received within the same Billing Cycle will be rejected and returned to the Certified 
Supplier who submitted the DASR.

Enrollment of Customers is done through a DASR, which may be submitted only by a 
Certified Supplier.

DASRs will be effective on the next Meter Read Date provided that it is received by 
the Company at least twelve (12) calendar days before the next Meter Read Date, 
unless ottierwise provided in the Company’s tariff.

All DASRs will be submitted to the Company no more than thirty (30) calendar days 
prior to the scheduled Meter Read Date when the Certified Supplier desires the switch 
to occur, unless otherwise agreed upon by the parties. The Company will process all 
valid DASRs and send the Customer confirmation within two business days. 
Simultaneous with the sending of the notice to the Customer, the Company will 
electronically advise the Certified Supplier of acceptance. Notice of rejection of the 
DASR to the Certified Supplier shall be sent in one business day, if possible, but in 
no event later than four (4) calendar days, and include the reasons for the rejection. 
The Company shall provide a rescission period as provided by the Commission’s 
rules. If the Customer rescinds, the Company shall send a drop notice to the Certified 
Supplier. In the event of Customer rescission, the previous Certified Supplier will 
continue to serve the Customer under the same terms and conditions.

The Company will provide the Customer information list by either a compact disc or 
on a designated website. The information will be prepared and distributed in a 
uniform and useable fonnat that allows for data sorting. Customers participating in 
the percentage of income payment plan (PIPP) program will be coordinated 
exclusively through the PIPP program administered by the Ohio Department of 
Development.

B. Certified Supplier Requests for Customer Information

Certified Suppliers may request historical Interval Meter data through a DASR after 
receiving the appropriate Customer authorization. The Interval Meter data will be 
transferred in a standardized electronic transaction. The Certified Supplier will be 
responsible for the costs incurred to prepare and send such data per the Schedule of 
Fees and Charges attached hereto.

C. Direct Access Service Requests (DASRs)

Filed pursuant to Order dated July 19,2000 in Case No. 00*813-EL-EDI and Case No. 99-1212-EL-ETP before 
The Pi^lic Utilities Commission of Ohio

Issvedby H. Peter Burg, President Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No. S-1
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If the Company elects to change the account number for a Customer receiving 
Competitive Retail Electric Service from a Certified Supplier, the Company will 
notify the Certified Supplier of the change in account number at the same Customer 
location.
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A Customer may have only one firm power Certified Supplier for any billing month 
for each customer account with the Company. For each customer account with the 
Company, a Customer may not split non-interruptible generation supply between two 
Certified Suppliers or between the Company's Standard Offer Supply and service by a 
Certified Supplier during a billing month. No Customer shall be provided with 
Competitive Retail Electric Services by more than one Certified Supplier during the 
same billing month for each customer account.
If a Customer contacts the Company to request initial service from a Certified 
Supplier or to request a change of Certified Supplier, the Company will inform the 
Customer that the Certified Supplier must be contacted directly with the request. 

If a Customer contacts the Company to discontinue electric service at the Customer’s 
then current location, and initiates a request for service at a new location in the 
Company's service territory, the Company will notify the current Certified Supplier of 
the Customer's discontinuance of service for the account at the Customer's old 
location.

E. Provisions relating to a Certified Supplier's Customers
1. Arrangements with Certified Supplier's Customers
Certified Suppliers shall be solely responsible for having appropriate contractual or 
other arrangements with their Customers necessary to implement Competitive Retail 
Electric Service consistent with all applicable laws, Commission requirements, and 
this Tariff. The Company shall not be responsible for monitoring, reviewing or 
enforcing such contracts or arrangements.

Filed pursuant to Order dated July 19,2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL'ETP before 
The Public Utilities Comraissioa of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001

D. Certified Supplier Selection
The Certified Supplier will obtain appropriate authorization from the Customer, or 
from the person authorized, per Commission requirements, to act on the Customer's 

. behalf, indicating the Customer's choice of the Certified Supplier. The authorization 
must provide the customer's name, address, and account number. It is the Certified 
Supplier's responsibility to maintain records of the Customer's authorization in order 
to provide documented evidence of authorization to the Company and the
Commission.

Cleveland Electric Illuminating Company
Cleveland, Ohio P.U.C.O. No.S-I
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2. Transfer of Cost Obligations Between Certified Suppliers and Customers 
Nothing in this Tariff is intended to prevent a Certified Supplier and a Customer from 
agreeing to reallocate between them any Charges that this Tariff imposes on the 
Certified Supplier, provided that any such agreement shall not change in any way the 
Certified Supplier's obligation to pay such Charges to the Company, and that any such 
agreement shall not confer upon the Company any right to seek recourse directly from 
the Certified Supplier's Customer for any charges owed to the Company by the 
Certified Supplier.

F. Customer Return to Standard Offer Supply
A Customer’s return to Standard Service Offer may be a result of Customer choice, 
supplier default, termination of a supplier contract, opt out or termination of a 
governmental aggregation program, or supplier withdrawal. A Customer may contact 
the Company to return to the Company’s Standard Offer Supply. The return to the 
Standard Offer Supply shall be conducted under the same terms and conditions 
applicable to an enrollment with a Certified Supplier. Thus, the Company will provide 
a rescission period consistent with the Commission rules. Provided the Customer has 
observed the applicable notification requirements and the Company has effectuated 
the request to return to the Standard Offer Supply twelve (12) calendar days prior to 
the next regularly scheduled Meter Read Date, the Customer will be returned to the 
Standard Offer Supply on die next regularly scheduled Meter Read Date. 

Large Commercial and Industrial Customers Return to Standard Offer Rate 
Return to Standard Offer Supply will be pursuant to the Company’s Standard Rules 
and Regulations Section XIV Return to Standard Offer Supply.

Residential and Small Commercial Customers Return to Standard Offer Rate
Residential and Small Commercial Customers return to Standard Offer Supply will be 
pursuant to Che Company’s Standard Rules and Regulations Section XIV Return to 
Standard Offer Supply.

Filed pursuant tn Order dated July 19,2000 in Case No. 00-813-EL*EDI and Case No. 99-1212-EL-ETP before 
The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1,2001

Cleveland Electric Illuminating Company
Cleveland. Ohio  P.V.C.O. No. S-1
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XVU. CONFIDENTIALITY OF INFORMATION

A. Generally

B. Customer information

The Certified Supplier shall keep all Customer-specific information supplied by 
the Company confidential unless the Certified Supplier has the Customer's written 
authorization to do otherwise.
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All confidential or proprietary information made available by one party to the 
other in connection with the registration by a supplier with the Company and/or 
the subsequent provision and receipt of Coordination Services under this Tariff* 
including but not limited to load curve data* and information regarding the 
business processes of a party and the computer and communication systems 
owned or leased by a party, shall be used only for purposes of registration with the 
Company, receiving Coordination Services and/or providing Competitive Retail 
Electric Service to Customers in the Company’s service territory. Other than 
disclosures to representatives of the Company or Certified Supplier for the 
purposes of enabling that party to fulfill its obligations under this Tariff or for a 
Certified Supplier to provide Competitive Retail Electric Service to Customers in 
the Company’s service territory, a party may not disclose confidential or 
proprietary information without the prior authorization and/or consent of the other 
party.

Filed pursuant to Order dated July 19,2000 in Case No. 0(X813-EL*EDl and Case Nd. 99-1212'EL*ETP before 
The Public Utilities Commission of Ohio

Issued by H, Peter Burg, President Effective: Januaiy 1,200]

Cleveland Electric lUununating Company
Cleveland, Ohio P.U.C.O. No. S*1
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Burnelld@firstenergycorp.com <mailto:Burnelld@firstenergycorp,com

Attention,

«26mv06.DOC»<<269902.doc»

1

Thank you, 
Douglas Burnell «lFEOperat. DOC»
«27nm01.DOC» «27nn01.DOC»

Attached below is information pertaining to FirstEnergy’s filing'of the 
”MSG
Service Agreement" at FERC.
(See attached file: IFEOperat.DOC)(See attached file: 269902.doc)(See 
attached file; 26mvO6.DOC)(See attached file: 27nm01.DOC)(See attached 
file:
27nnOl.DOC)

From:
>
[SMTP:Burnelld@firstenergycorp.com)
<mailto:(SMTP:Burnelld@firstenergycorp.com]>
Sent: Monday, March 05, 2001 4:38 PM
To: SupplierSupport0firstenergycorp.com
<mailto:SupplierSupport@firstenergycorp-com>
Subject; FirstEnergy’s Filing of the MSG Service Agreement at FERC
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Market-Based Rate Wholesale Power Sales Tariff 

(MRT)
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Market Support Generation 
And

Loss Free, Non-Market Support Generation 
(Clean Version)



)

TABLE OF CONTENTS
..2
..2
..2 
..2
..2
..2
..2
..2 
..2
.2
.6 
,6 
.6 
.6 
.6 
.1 
,1 
.1 
.8 
.8 
.8 
.8
.8 
.8 
.8 
.8 
.8
.9 
.9 
,9 
.9 
.9 
.9 
.9
10
10
10
12
12
12
11
11
14
14

Electric Service......................................................................................
4.02 Tolling Agreements...............................................................................
4.03 Option Transactions...............................................................................
4.04 Terms and Conditions............................................................................

ARTICLE V ELIGIBILITY FOR SERVICE..........................................................
5.01 Application...........................................................................................
5.02 Creditworthiness and Security................................................................
5.03 Limitation.............................................................................................

ARTICLE VII AVAILABILITY AND SALE OF CAPACITY AND/OR ENERGY 
7.01 General.................................................................................................

2.03 Applicant.......................................
2.04 Application....................................
2.05 Authorized Representative.............. .
2.06 Book-Out.......................................
2.07 Bulk Power Group..........................
2.08 Business Day................................. .
2.09 Buyer:............................................
2.10 Capacity........................................
2.11 Certificate of Concurrence................
2.12 Confirmation Letter........................
2.29 Interest Rate...................................
2.30 Month............................................
2.31 NERC............................................
2.32 Off-Peak........................................
2.33 On-Peak.........................................
2.34 Option Transaction..........................
2.35 Out-of-Pocket Costs (OPC).............
2.36 Period of Delivery...........................
2.37 Power............................................
2.38 Party or Parties...............................
2.39 Prime Rate......................................
2.40 Schedule, Scheduled, or Scheduling..
2.41 Seller.............................................
2.42 Service Agreement..........................
2.43 Tariff.............................................
2.44 Tolling Agreement..........................
2.45 Transaction.....................................
2.46 Week.............................................
2.47 Year...............................................

ARTICLE m SERVICE AGREEMENTS.......
3.01 Prerequisite to Service....................
3.02 Effective Date................................
3.03 Termination....................................

ARTICLE IV SERVICES TO BE RENDERED 
4.01



)

iii

7.02
7.03
7.04
7.05
7.06

14
14
15
15
21
21
21
21

ATTACHMENT E: Form of Service Agreement for Sales of Market-Support Generation and Loss 
Free, Non-Market Support Generation Under the Ohio Retail Electric Program

Authorized Representatives
Confirmation of Transaction Terms and Conditions 
Short-Tenn Transactions .......................
Recording............................................................
Emergency Curtailment or Interruption

12.02 Payment Date
12.03 Netting of Payments
12.04 Failure to Pay ......................................



Applicant: An entity that has submitted a complete Application to enter into a2.03

Service Agreement under this Tariff.

Application: An application for service under this Tariff in the form attached hereto2.04

as Attachment A.

Authorized Representative: The person(s) designated in writing by the Parties to2.05

enter into Transactions under their Service Agreement(s).

Book-Out: An agreement whereby the Parties, and/or third parties, are relieved of2.06

their respective obligations to deliver and receive Electric Service under Transaction(s) without

physical delivery of Electric Service.

2.07 Bulk Power Group: The organization within FirstEnergy that performs wholesale

merchant function activities on behalf of the FirstEnergy Operating Companies.

Business Day: Any day on which Federal Reserve member banks in New York City2.08

are open for business.

Buyer: The Party to a Transaction that is obligated to purchase Power during the2.09

Period of Delivery specified for that Transaction.

Capacity: The resource that produces electric energy, measured in megawatts.2.10

Agreement appended hereto as Attachment B, executed by a Customer that wishes to engage in

exchange Transactions under this Tariff.

Confirmation Letter: A written notice setting forth the terms of a Transaction2.12

substantially in the form annexed hereto as Attachment C or in Attachment E.

FirstEnergy Corp.
Market-Based Rate Wholesale Power Sales Tariff (MRT)

) First Revised Sheet No. 2 
Superseding Original Sheet No. 2 

Effective March 6,2001

2.11 Certificate of Concurrence: A certificate, in the form annexed to the Service



2.29 Interest Rate: The lesser of Prime Rate plus two percent and the maximum lawful

rate permitted by applicable law.

2.30 Loss Free, Non-Market Support Generation: System-level generation made available

by FirstEnergy or third party suppliers for which FirstEnergy will supply losses during the months

of September through May for energy delivered to Ohio retail customers of The Cleveland Electric

Illuminating Company, Ohio Edison Company, and The Toledo Edison Company in accordance

with the Supplemental Settlement Materials approved by the Public Utilities Commission of Ohio

in its July 19,2000 Opinion and Order in Case No. 99-1212-EL-ETP, et al.

Market-Support Generation: System-level generation made available by FirstEnergy2.31

pursuant to the terms of (1) the Stipulation and Recommendation and (2) the Supplemental

Settlement Materials filed with the Public Utilities Commission of Ohio on April 17, and May 9,

2000, respectively, in PUCO Case No, 99-1212-EL-ETP.

Month: All of the days in any calendar month, or if a reservation starts on any day2.32

other than the first day of the month, the number of days remaining in the month in which the

reservation commences.

NERC: The North American Electric Reliability Council, or its successor.2.33

2.34 Off-Peak: Unless otherwise agreed by the Parties, any hour not falling within the

On-Peak period.

2.35 On-Peak: Unless otherwise agreed by the Parties, any hour during the period

starting 7:00 a.m. and ending 11:00 p.m. prevailing time in Akron, Ohio, of each day except all

hours on Saturday and Sunday and the days on which the following holidays are generally
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observed: New Year’s Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day

and Christmas Day.

2.36 Option Transaction: An agreement under which one Party (the “Holder”) acquires

for a purchase price (the “Premium”) the right (an “Option”), but not the obligation, to purchase

from or sell to the other Party (the “Grantor”) an agreed Contract Quantity for a specified price

(the “Strike Price”), duration, and Delivery Point, by exercising such right prior to a specified

time on an agreed date (the “Expiration Date”). An Option Transaction under which the Buyer

has the right to purchase Electric Service is a “Call Option.” An Option Transaction under which

the Buyer has the right to required Electric Service to be purchased is a “Put Option.” For

purposes of this Tariff, an Option Transaction that has been exercised shall be deemed to be a

Transaction.

Out-of-Pocket Costs (OPC): As it applies to Transactions under this Tariff, all2.37

expenses incurred by FirstEnergy that would not otherwise have been incurred if the Transaction had

not been arranged. Such expenses include, but are not limited to, costs associated with fuel, variable

operation, variable maintenance, startup, shutdown, minimum run, taxes, minimum load, SO2, and

other emission allowances, transmission losses, charges for any Capacity and Energy purchased, or

charges of a similar or dissimilar nature, which are reasonably allocated by FirstEnergy to such a

Transaction. In no event shall such costs include charges for transmission services provided by

FirstEnergy.

Period of Delivery: The period of time measured from the date deliveries commence2.38

under a Transaction through the date deliveries are to terminate under a Transaction.
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Power: Either or both electric capacity and energy expressed in megawatts and2.39

megawatt hours.

2.40 Party or Parties: FirstEnergy and the Customer that has executed a Service

Agreement under this Tariff.

Prime Rate: For any date, the per annum rate of interest announced from time to time2.41

by The Chase Manhattan Bank as its “prime” rate for commercial loans, effective for such date.

2.42 Schedule, Scheduled, or Scheduling: Communicating and confirming, with a Buyer,

transmitting utilities, and Seller, that a specified amount of Electric Service is to be made available,

delivered, or received and providing all such information, and satisfying all such requirements, as

may be necessary, to cause such Buyer, transmitting utilities, and Seller to recognize and confirm

the delivery or receipt of the Electric Service.

2.43 Seller: The Party to a Transaction that is obligated to sell Electric Service during the

Period of Delivery specified for that Transaction.

Service Agreement: An umbrella agreement, forms of which are shown as2.44

Attachments B and E to this Tariff, and any amendments or supplements thereto, entered into by

Customer and FirstEnergy for Transactions under the Tariff.

2.45 Tariff: This Market-Based Rate Wholesale Power Sales Tariff (MRT), including the

Service Agreements and attachments appended hereto, as they may be amended from time to time.

2.46 Tolling Agreement: A Transaction under this Tariff where fuel is exchanged for

Electric Service.

2.47 Transaction: Each separate arrangement for the supply of Electric Service by

FirstEnergy Corp.
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FirstEnergy to a Customer under the rates, terms, and conditions of the Tariff, Service Agreement,

and Confirmation Letter between the Parties. A Transaction shall not be deemed complete until the

Parties have satisfied their respective obligations and responsibilities related to the Transaction

arising under this Tariff

2.48 We^: Unless otherwise agreed by the Parties, the seven day period commencing at

12:00 midnight on Sunday.

Yw: Any twelve month period ending at twelve o’clock midnight on the eve of the2.49

one-year anniversary of its starting date.

ARTICLE in SERVICE AGREEMENTS

Prerequisite to Service. In order for a Customer to take Electric Service under this3.01

Tariff, a Service Agreement must be executed by FirstEnergy and the Customer and filed, as

required, with FERC. The Customer will cooperate with FirstEnergy and provide information

necessary for FirstEnergy to proceed with any such required filing. FirstEnergy will tender the

Service Agreement for filing with FERC, as required, in accordance with FERC rules and

requirements.

Effective Date. Electric Service provided under this Tariff shall become effective on3.02

the date specified in the Service Agreement, or on such other date as assigned by FERC.

3.03 Terrnination. A Service Agreement may be terminated by either Party upon thirty

(30) days* prior written notice, provided, however, that the Service Agreement will remain in effect

until all Transactions previously agreed upon or entered into are completed.

ARTICLE IV SERVICES TO BE RENDERED

FirstEnergy Corp.
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Electric Service. All Transactions between the Parties other than Transactions4.01

involving sales of Market Support Generation shall be at negotiated rates, subject to Service

Schedules A and B, between Buyer and Seller. Sales of Market-Support Generation shall be at rates

set forth in the Form of Confirmation Letter for Market Support Generation annexed hereto as

Attachment E. All Transactions shall be subject to the availability of Electric Service and of

transmission service necessary to complete the Transaction. Neither Party commits, by entering into

a Service Agreement, to enter into any individual Transaction with the other Party. No undertaking

by one Party to the other under any provision of this Tariff or Service Agreement shall be deemed

to constitute the dedication of its system or any portion thereof to the public or to the other Party,

and it is agreed that any undertaking to perform a Transaction by any Party shall cease upon

completion of the Transaction

Tolling Agreements. The Parties may agree to supply fuel in exchange for Electric4.02

Service. At the time the Parties enter into a Transaction, FirstEnergy and the Customer will agree

on the value of the delivered fuel and a negotiated price for Electric Service. All such Tolling

Agreements will be documented in a Confirmation Letter.

Option Transactioi^. FirstEnergy and the Customer may agree to enter into an4.03

Option Transaction. Before engaging in a particular Option Transaction, the Parties will agree

upon the Strike Price, the Premium, and the date on which it is paid (which, unless otherwise

agreed, will be three Business Days from the date on which the Parties enter into the Option

Transaction), the Expiration Date, and the terms of the underlying Transaction. All such Option

Transactions will documented in a Confirmation Letter. Upon exercise of an Option by the
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Holder, a Firm Transactions will occur between the Parties.
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4.04 Terms and Conditions. FirstEnergy will sell Electric Service under this Tariff when

FirstEnergy and a Customer have reached agreement on the rates, terms, and conditions, including

priority and firmness of service, for a specific Transaction. Such rates, terms, and conditions shall

be in conformance with any requirements of this Tariff and the Parties’ Service Agreement.

ARTICLE V ELIGIBILITY FOR SERVICE

Application. Before a Customer takes Electric Service under this Tariff, it must5.01

enter into a Service Agreement with FirstEnergy. To apply for service, a Customer must

complete and submit an Application, in the form attached hereto as Attachment A, to the

following

FirstEnergy Corp.
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or such other person as may be designated in writing by FirstEnergy from time to time.

5.02 Creditworthiness and Security. To determine the ability of the Customer to meet its

obligations related to service hereunder, FirstEnergy may subject the Customer's Application to

reasonable credit review procedures. In addition, FirstEnergy may require a Customer to provide

and maintain in effect during the term of the Service Agreement an unconditional and irrevocable

letter of credit, a parental guaranty, or an alternative form of security acceptable to FirstEnergy and

consistent with commercial practices that protects FirstEnergy against the risk of the Customer’s

non-payment. FirstEnergy reserves the right to request the Customer to submit to FirstEnergy

updated financial information to permit FirstEnergy to evaluate the Customer’s creditworthiness on

an on-going basis.

If the Customer fails to meet FirstEnergy’s credit review standards or provide one of the

payment guarantee options above, FirstEnergy may refuse to provide Electric Service or discontinue

Electric Service until such time as FirstEnergy is assured of the Customer’s ability to pay.

FirstEnergy may request any other information that it requires to evaluate the Customer’s

Application or continued eligibility for service.

5.03 Limitation. FirstEnergy is not required to enter into a Service Agreement with a

potential customer and may suspend Electric Service hereunder if the Customer commits or

experiences an Event of Default as defined in Article XVII of this Tariff, provided, however, that

FirstEnergy may continue to provide Electric Service if the Customer pays for such Electric Service.
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ARTICLE VII AVAILABILITY AND SALE OF CAPACITY AND/OR ENERGY

General. At any time during the term of an executed Service Agreement, Seller may7.01

notify Buyer that Electric Service is available for sale or exchange. The terms and conditions for

any Transaction shall be in accordance with this Tariff and as otherwise agreed to by the Parties in

advance of the Transaction.

7.02 Authorized Representatives. Each Party shall designate one or more Authorized

Representatives who shall be authorized to act on its behalf with respect to those matters set forth

herein which are the functions and responsibilities of the Authorized Representatives; within thirty

days after execution of a Service Agreement, each Party shall give written notice to the other Party

of its designation. All arrangements for Transactions shall be made between the Authorized

Representatives of the Seller and the Buyer. Authorized Representatives shall have no authority to

unilaterally modify any of the provisions of this Tariff, a Service Agreement, or a Confirmation

Letter.

Confirmation of Transaction Terms and Conditions. Except as set forth in Section7.03

7.04, the specific terms of a Transaction to be established by the Parties for each Transaction shall

be documented in a written Confirmation Letter, substantially in the form annexed hereto as

Attachment C or in Attachment E, as appropriate, executed by the Parties prior to commencement

of the Transaction. Seller shall document in a Confirmation Letter the terms and conditions of each

Transaction of more than one day in duration and telecopy it to the Buyer by the next business day

after reaching verbal agreement, and prior to the commencement of the Transaction. The

Confirmation Letter associated with each Transaction shall constitute an integral part of the Service

FirstEnergy Corp.
Market-Based Rate Wholesale Power Sales Tariff (MRT)

^irst Revised Sheet No. 14 
Superseding Original Sheet No. 14

Effective March 6,2001



Agreement and shall be read and construed as one with the Service Agreement and this Tariff.

Except with respect to sales of Market Support Generation, any conflict not reasonably capable of

reconciliation, among this Tariff, a Service Agreement, and a Confirmation Letter shall be resolved

in favor of the Tariff. Conflicts between this Tariff and an executed Service Agreement for Sales

of Market Support Generation and Loss Free, Non-Market Support Generation that is substantially

in the form annexed hereto in Attachment E shall be resolved in favor of the Service Agreement.

Short-Term Transactions. To meet the needs of the Parties, the Parties’ Authorized7.04

Representatives may verbally agree on terms and conditions for Transactions which do not exceed

one day (twenty-four hours). The terms and conditions of such Transactions agreed to by the

authorized Representatives shall be those terms contained in a tape recording of the Authorized

Representatives in which they agree to said terms and conditions. Such Transactions shall promptly

be confirmed in writing by the Authorized Representatives if requested by either Party.

Recording. Each Party consents to the recording of all telephone conversations7.05

between its Authorized Representatives and agrees to obtain any necessary consent from, and give

notice of such recording to, its Authorized Representatives. Any properly authenticated recordings

of such telephone conversations may be introduced as evidence in any legal proceeding to establish

proof of any matter relating to a Transaction under this Tariff. The Parties agree not to contest or

assert any defense to the validity or enforceability of a Transaction established by properly

authenticated recordings of telephone conversations under laws relating to whether certain

agreements are to be in writing and signed by the Party to be bound thereby.
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7.06 Emergency Curtailment or Interruption. In the event of sudden or emergency

curtailment or interruption of Transactions hereunder, the Party experiencing or affected by such

interruption or curtailment shall so notify the other Party’s schedulers or dispatchers, and any

third party involved with the delivery of Electric Service pursuant to a Transaction, in as timely a

manner as possible.
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the charges were incurred. Unless otherwise agreed by the Parties, bills will be electronically

transmitted to the Customer, to be followed by a mailed invoice.

12.02 Payment Date. Unless otherwise agreed by the Parties, when prepayment is not

required, payment will be due and payable not later than the first business day following the nineteenth

day of the month (the ^‘Payment Date”). Unless otherwise agreed in writing, all payments must be wire

transferred to an account designated in writing by FirstEnergy from time to time.

12.03 Netting of Payments. Notwithstanding any provisions of the Service Agreement to the

contrary, if Electric Service is sold by a Party to the other Party in the same calendar month, then at

least three days prior to the Payment Date the Parties shall confer by telephone and compare and

confirm amounts owed to each other. Any difference resulting after offsetting the total amount each

Party owes to the other Party shall be paid by wire transfer to the Party owing the net amount. Each

Party shall in good faith calculate and use best efforts to agree upon the net amount of the monthly bill.

12.04 Failure to Pay. In the event the Customer fails to make full payment of a bill rendered

under the Tariff on or before the Payment Date, FirstEnergy will notify the Customer of the delinquency

(by mail, fax, or e-mail), and the Customer will have five (5) days from the date of receipt of such

notification to resolve its delinquency. If the Customer fails to make full payment of the delinquent

amount (including interest accrued at the Interest Rate) within this five (5) day period, FirstEnergy shall

have the following right: to suspend Electric Service under the Parties’ Service Agreement and this

Tariff; to terminate service pursuant to FERC regulations; and to pursue all available remedies for the

collection of unpaid amounts owed to FirstEnergy by the Customer.
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ATTACHMENT E

FirstEnergy Corp.
Market-Based Rate Power Sales Tariff 

(MRT)

Form of Service Agreement 
For Sales of Market-Support Generation 

And
Loss-Free, Non-Market Support Generation 

Under the Ohio Retail Electric Program
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PUCO Case No. 99-1212-EL-ETP

Stipulation and Recommendation

Dated April 17,2000

DC #103235 v|



)

2
DC #103235 vj

PUCO Case No. 99-1212-EL-ETP 

Supplemental Settlement Materials
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PUCO Case No. 99-1212-EL-ETP

3 DC 1*103235 vl

PUCO Opinion and Order 
Adopted July 19,2000
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Confidential Draft of Februaiy 14, 2001

day of THIS SERVICE AGREEMENT, made and entered Into this 

2001. by and between [Name of Customer] (hereinafter referred to as “Customer” or “Certified

Supplier"), a [Legal/Corporate Description of Customer], and FirstEnergy Corp., as Agent for Ohio

Edison Company, The Cleveland Electric Illuminating Company, Pennsylvania Power Company, and

The Toledo Edison Company (hereinafter referred to as “FirstEnergy Operating Companies" or

). Customer and the FirstEnergy Operating Companies are sometimes hereinafter

referred to individually as “Party” and collectively as “Parties” where appropriate.

WITNESSETH:

WHEREAS, Customer is a description of Customer) and is a competitive retail electric

supplier certified by the Public Utilities Commission of Ohio (“Certified Supplier") that has qualified

for the purchase of Market Support Generation or Loss Free, Non-Market Support Generation under

the Ohio Retail Electric Program of the FirstEnergy Operating Companies;

WHEREAS. FirstEnergy Corp., an Ohio corporation, is acting as agent for the FirstEnergy

Operating Companies in administering Service Agreements pursuant to the FirstEnergy Operating

Companies FERC Electric Tariff, Original Volume No. 2, Market-Based Rate Wholesale Power Sales

Tariff; (Tariff) and

WHEREAS, Customer and the FirstEnergy Operating Companies desire to establish terms

and conditions of Market-Based Rate Wholesale Power Sales Service upon which utility operations

may be conducted under the Tariff.

FIRSTENERGY CORF.
MARKET-BASED RATE WHOLESALE 

POWER SALES TARIFF (MRT)

FORM OF SERVICE AGREEMENT 
for

SALES OF MARKET SUPPORT GENERA HON 
under

THE OHIO RETAIL ELECTRIC PROGRAM
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NOW, THEREFORE, in consideration of the mutual covenants and agreements herein

contained, the Parties hereto covenant and agree as follows:

Availabinty - FirstEnergy Operating Companies agree to furnish Power to Customer1.1

and Customer agrees to purchase and pay for such service subject to conditions of service

outlined In the Tariff and this Service Agreement.

Rate Schedule - The terms and conditions on which the Market-Based Rate Wholesale1.2

Power Service is offered and accepted are pursuant to the Tariff or as the same may be amended

or superseded due to appropriate filings from time to time with the Federal Energy Regulatory

Commission ("FERC") or such other agency as may have jurisdiction. The Tariff in effect at any

time is hereby incorporated by this reference and made a part of this Service Agreement.

Capitalized terms shall have the meaning ascribed to them in the Tariff, unless otherwise defined in

this Service Agreement.

Schedules - Scheduling of Power under this Tariff shall be conducted pursuant to the2.1

terms of the Protocol for Market Support and Non-Market Support Generation Scheduling and

Billing attached hereto as Appendix A.

Agreement Term - This Service Agreement shall become effective upon the date of3.1

its execution, or if necessary, approval by the FERC, or any successor regulatory agency having

jurisdiction. This initial term of this Service Agreement shall commence on 
2

ARTICLE 1 
SCOPE OF SERVICE AGREEMENT

ARTICLE 3 
TERM OF AGREEMENT

ARTICLE 2 
SCHEDUUNG

FirstEnergy Corp.
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Thereafter, this Service Agreement shall continue forand shall terminate on 

successive annual terms until terminated by either Party giving the other Party written notice of

termination of this Service Agreement, but In no event shall the Service Agreement continue

beyond December 31. 2005. Such written notice of termination must be given at least 30 days

prior to the intended date of termination.

After Termination - The applicable provisions of this Service Agreement shall continue3.2

in effect after termination thereof to the extent necessary to provide for final billing, billing

adjustments and payments.

Payment of Bills - Billing and payments under this Tariff shall be conducted pursuant4.1

to the terms of Appendix B, Certified Supplier Billing Terms and Conditions.

Customer Billing Address - All billings to the Customer shall be sent to;4.2

FirstEnergy Operating Companies Billing > All questions concerning the billings and4.3

payments of invoices under this Service Agreement shall be directed to the following;

3
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Governing Law - The validity, interpretation and performance of this Service5.1

Agreement and each of its provisions shall be governed by the laws of the State of Ohio.

5.2

provisions of this Service Agreement shall be in writing, unless specifically provided otherwise, and

shall be considered delivered when the same is either: (i) personally delivered to the representative

of the Party designated below; (ii) deposited in the United States mail, by certified mail, postage

prepaid; or (iii) sent by a nationally recognized overnight delivery service, such as. Federal Express

and properly addressed to the Party to be served as follows:

[Insert Customer Language Here]To Customer:

To FirstEnergy Operating Companies:

S.3 Notices of an Operating Nature - Any notice, request or demand pertaining to matters

of ari operating nature, which matters do not include requests for additional transmission service or

modified transmission service under a FirstEnergy FERC transmission tariff, may be served in

person or by United States mail, messenger, telephone, telegraph, facsimile transmission or orally.

4
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ARTICLE 5 
MISCELLANEOUS

Administrator, Supplier Support Services 
FirstEnergy Corp.
76 South Main Street Attn: CAN 
Akron. OH 44308 
Voice (330)437-1301
FAX (330)437-1319

Notices Relating to Provisions of Service Agreement - Any notice, request, demand, 

or statement which may be given to or made upon either Party by the other Party under any of the
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as circumstances dictate, to the person designated in writing by the Party as its representative for

such purposes; provided that should the notice not be written, confirmation thereof shall be made

in writing as soon as reasonably practicable thereafter, upon request of the Party being served.

5.4 Section Headings Not to Affect Meaning • The descriptive headings of the various

sections of this Service Agreement have been inserted for convenience of reference only and shall

in no way define, modify or restrict any of the terms and provisions thereof.

From time to time after the execution of this ServiceFurther Assurances5.5

Agreement, the Parties may execute such instruments, upon the request of Che other, as may be

necessary or appropriate, to carry out the intent of this Service Agreement.

Execution Date of Agreement • The Execution Date of this Service Agreement shall5.6

be the date appearing at the beginning of this Service Agreement.

5.7 Amendments - This Service Agreement may be amended upon mutual agreement of

the Parties, which amendment shall be reduced to writing and executed by both Parties.

5.8 Severability . In the event any of the terms, covenants or conditions of this Service

Agreement, or any amendment hereto, or the application of any such terms, covenants or

conditions shall be held invalid as to any Party or circumstance by any Court having jurisdiction, all

other terms, covenants and conditions of this Service Agreement or any amendment hereto and

their application shall not be affected thereby and shall remain in full force and effect.

5.9 Computation of Time ■ In computing any period of time prescribed or allowed by this

Service Agreement, the day of the act, event or default from which the designated period of time

begins to run shall not be included. The last day of this period so computed shall be included

unless it is a Saturday, Sunday or legal holiday, in which event the period shall run until the end of

the next business day which is neither a Saturday. Sunday or legal holiday. For purposes of the

5
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administration of this Service Agreement, the prevailing time in effect is the prevailing time in

Akron. Ohio.

5.10 Limitation > This Service Agreement is not intended to and shall not create rights of

any character whatsoever in favor of any persons, corporation, associations, or entity other than

the Parties to this Service Agreement, and the obligations herein assumed are solely for the use and

benefit of the Parties to this Service Agreement, their successors in Interest or assigns.

5.11 No Dedication of Faciiities > Any undertaking by one Party to the other under any

provisions of this Service Agreement shall not constitute the dedication of the electric system, or

any portion thereof, of any Party to the public or to the other Party, and it is understood and agreed

that any such undertaking by any Party shall cease upon termination of this Service Agreement.

5.12 Interconnection with Other Systems - Nothing contained in this Service Agreement

shall restrict or limit either Party from establishing, altering or terminating interconnection points

with any entity not a party to this Service Agreement or amending or entering into such

agreements.

5.13 No Partnership - Notwithstanding any provisions of this Service Agreement to the

contrary, the Parties do not intend to create hereby a joint venture, partnership, association taxable

as a corporation, or other entity for the conduct of any business for profit, and any construction of

this Service Agreement to the contrary which has an adverse tax effect on either Party shall render

this Service Agreement null and void from its inception.

5.14 Waivers * Any waiver at any time by either Party of its rights with respect to a

default under this Service Agreement, or with respect to any other matter arising in connection

with this Service Agreement, shall not be deemed a waiver with respect to any other or subsequent

default or matter.

6
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5.15 Entire Agreement • The Tariff and this Service Agreement constitutes the entire

agreement between the Parties with respect to the subject matter hereof, and there are no other

understandings or agreements between the Parties with respect thereof. No previous or

contemporary representation or agreement made by an officer, agent or employee of the Customer,

or the FirstEnergy Operating Companies shall be binding upon either Party unless contained herein.

5.16 Representations and Warranties > On the Execution Date of this Service Agreement

and on the date of entering into each Transaction, Customer represents and warrants to the

FirstEnergy Operating Companies that: (a) it is duty organized, validly existing and in good standing

under the laws of the jurisdiction of its formation and is qualified by it; (b) it has all regulatory

authorizations necessary for it to legally perform its obligations under this Service Agreement and

any other documentation relating to this Service Agreement or such Transaction; (c) the execution.

delivery and performance of this Service Agreement and any other documentation relating to this

Service Agreement or such Transaction are within its powers, have been duly authorized by all

necessary action and do not violate any of the terms and conditions in its governing documents.

any contracts to which It is a party or any law, rule, regulation, order or similar provision applicable

to it; (d) this Service Agreement and each other document executed and delivered in accordance

with this Service Agreement constitutes its legally valid and binding obligations enforceable against

it in accordance with its terms; (e) there are no bankruptcy proceedings pending or being

contemplated by it or, to its knowledge, threatened against it; (f) there is not pending nor, to its

knowledge, threatened against it or any of its affiliates, any legal proceedings that could materially

adversely affect its ability to perform its obligation under this Service Agreement or any other

document relating to this Service Agreement to which it is a party; (g) no Event of Default or event

which, with the giving of notice or lapse of time, or both, would constitute an Event of Default

with respect to it has occurred and is continuing and no such event or circumstance would occur

7
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as a result of its entering into or performing its obligations under this Service Agreement or any

other document relating to this Service Agreement or any Transaction; and (h) it is acting for its

own account, has made its own independent decision to enter into each Transaction and as to

whether each such Transaction is appropriate or proper for it based upon its own judgment, is not

relying upon the advice or recommendations of the other Party in so doing, and is capable of

assessing the merits of and understanding and understands and accepts, the terms, conditions and

risks of each such Transaction.

IN WITNESS WHEREOF, the duly authorized representatives of Customer and the

FirstEnergy Operating Companies have executed this Agreement as of the date first above written.

FIRSTENERGY CORP.

Signature: 

Name/Title:,

Date: 

CUSTOMER

Signature: 

Name/TItle:,

Date: 

8
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Appendix A

PART A “ SCHEDULING

Section 1 - Load Following

l.a

1.b

Section 2 - Capacity Factor

2.a

2.b

2.C

9
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If the approved MSG claim is for Load Following, it must be used to serve the Customer’s 
entire load.

Load Following will not require scheduling or load factor commitment with the Company 
and will be treated similar to the Company's native load.

AH Certified Suppliers must maintain at least 12 monthly schedules on the power SES 
Scheduling Website in advance of capacity usage for each month that the Certified 
Supplier has an approved Capacity Factor claim. The intent of this requirement is to 
assist the Company in power supply planning. Therefore, the schedules submitted 
should reflect the projected hourly load levels of the retail customers being served as

If the approved MSG claim is for Capacity Factor, it may be used to serve either the 
Customer's entire load or a portion of the Customer's load.

The Certified Supplier must submit a separate schedule for Market Support Generation 
("MSG’), Loss-Free, nonMSG/(LocD Free), and nonMSG Power, and- Regular. Regular 
scheduling chaH bo for all capacity other than claimed MSG and nonMSG and shati follow the 
cuffent Open Acooso-Transmission TaFiff? All scheduling must alsG be made through the 
FirstEnergy SES Scheduling Website, and is subject to the relevant provisions of the applicable 
Open Access Transmission Tariff.

MSG will not require the submittal of an Etag for scheduling within the Company's control area. 
However, an Etag will be required for a MSG Capacity Factor excess power transaction, 
scheduled to be sold outside the Company's control area and for Loss-Free, nonMSG (Lees- 
Ffee). Where MSG is sold outside of the Company’s control area, the Certified Supplier is 
responsible for reserving and purchasing the Point-to-Point transmission service necessary to 
deliver MSG to the interconnection designated as the Point of Delivery.

PROTOCOL FOR MARKET SUPPORT AND NON-MARKET SUPPORT 
GENERATION SCHEDULING AND BILLING

All Certified Suppliers must submit a capacity election for the aggregate of its retail 
customers, by class, no later than the 25^ of the month before scheduled use of the 
MSG capacity in the following month. This election shall be the basis for the minimum 
monthly and annual bills. Customer classes shall be defined as Residential, Commercial 
less than 30kW, All Other Commercial, and Industrial.
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All schedules must be submitted on a 365-day by 24-hour aggregated schedule.2.d

2.e

2.f

2.g

2.h The Certified Supplier will be required to schedule between 0 and 100% of the elected 
capacity by retail rate class.

closely as possible. The Company will audit the schedules submitted to ensure this 
intent is being fulfilled.

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No. 2 
Service Agreement No. 

Schedules may be submitted to the tenth of a MW for each retail customer class; 
however, the Company will summarize the retail customer class schedules by Certified 
Supplier and round to the nearest whole MW for purposes of imbalance calculations.

If the Certified Supplier decides to sell excess Power outside the Company control area, 
a sale schedule through the Company's SES Scheduling Website and an Etag must be 
submitted. The Certified Supplier is also responsible for reserving and purchasing the 
Point’to-Point transmission service necessary to deliver MSG to the interconnection 
designated as the Point of Delivery.

If Capacity Factor is elected for all or a part of the retail customer's load, the Certified 
Supplier may resell the scheduled MW per hour if the retail customer does not take all the 
Ppower. The Certified Supplier shall pay the same price for the MW per hour, whether 
taken by the retail customer or not.

Section 3 -Loss-Free, NonMSG • LosoFrco
3. a All scheduling of approved claims for Loss Free. nonMSG/(Loso -Froo) shall be made through the

FirstEnergy SES Power Scheduling Website, and in accordance with the oompany^ applicable 
Open Access Transmission Tariff. An Etag must be submitted.

Section 4 - Company Approval of the Schedule
4. a MSG Schedules

The Company shall review the Certified Supplier’s schedule for MSG and take the 
following actions if the schedule is not in compliance with this Service Agreement:
4.a.1 If the Certified-Supplier does noMiave an approved-MSG-claim-for any-ene retail 
customoFr the-Certified Supplior’c ontiro cchodulo shall bo deemed a Rogular-nonMSG 
schodulo, and an Etag schedulo must be cubmittGdj In any one hour, if the Certified 
Supplier’s monthly election and schedule exceeds the aggregated retail customers' 
historic peak load for any month in the same season from the historic year, the Company 
will not allow the schedule to be submitted.^ If there is no historic usage available for the 
retail customers that are Included in the schedule, the Company shall proceed to the step 
below for approval.
4.a.2 In any one hour, if the Certified Supplier's monthly election and schedule exceeds 
the approved MSG claimed amount, the Company will not allow the schedule to be 
submitted.

’ A season shall be defined as follows In any given year: Summer - June, July. August; Fall - September, 
October, November; Winter- December. January, February; Spring - March, April, May

10
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Loss Free, NonMSG Schedules - Lose-Free4.b

PART B- BILLING

1.b

11
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2 In the event that the original schedule for either period is zero, the change for that period must be equal to the 
incremental amount that was added to the alternate period. If the alternate period was adjusted downward, the 
zero period shall remain zero.

Section 1 - Load Following

1.a The Company shall bill the Certified Supplier for all kWh measured at the meter and used 
by the Certified Supplier, at the MSG price up to the aggregated retail customer's historic 
annual peak load. For all usage above the aggregated retail customer's histone annual 
peak (aggregated by Certified Supplier), load following imbalances shall apply.
The Company shall bill the Certified Supplier in accordance with Appendix B of this 
Service Agreement.

The Company shall review the Certified Supplier's schedule for Loss Free, nonMSG and 
take the following actions if the schedule is not in compliance with this Service 
Agreement (Note; Etags must always be submitted).
4.b. 1 If the Certified Supplier does not have an approved Loss Free. nonMSG claim for 
any one retail customer, the Certified Supplier's entire schedule shall be deemed as a 
regular nonMSG schedule.
4.b.2 If the Certified Supplier's monthly schedule exceeds the approved Loss Free, 
nonMSG claim amount, the Company will not allow the schedule to be submitted.

4.a.3 If, any one hour, the Certified Supplier's schedule exceeds that particular month's 
election then the Company will not allow the schedule to be submitted.

The Company shall review all schedule changes and not accept the changes if they do not 
comply with this Service Agreement as specified below:

4.a.4 The percentage change of capacity scheduled daily during off-peak periods must 
be the same percentage change of capacity scheduled daily during on-peak periods, 
except for increases in capacity for the off-peak period only.^ On and off-peak periods 
shall have the same definition as provided for in the applicable Open Access 
Transmission Tariff, which specifies that on-peak hours are Tam to 11pm Monday 
through Friday except legal holidays listed in the Open Access Transmission Tariff. Off- 
peak hours are all hours not designated as on-peak.
4.a.5 The hourly schedule may be changed on a day ahead basis, as long as the 
minimum and maximum capacity percentages are maintained.
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Section 3 - Capacity Factor

3.a

3.b

3.C

3.d

3.e
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Summer months are defined as June, July, and August 
12

The Company shall bill the Certified Supplier for all scheduled MW per hour in 
accordance with its existing Certified Supplier billing practices and at the MSG price. All 
imbalances shall apply for Power used in excess of or less than the scheduled MW per 
hour. Imbalances shall be billed in accordance with the relevant provisions of the 
applicable Open Access Transmission Tariff.

Section 2 - Loss Free, NonMSG - Lose Froo
2.a The Ceompany shall bill the Certified Supplier for imbalances as specified in the 

Ceompany's applicable Open Access Transmission Tariff taking into account the 
treatment of tosses for Loss Free, non-MSG as specified in this Service Agreement

For Capacity Factor scheduies that include more than one of the FirstEnergy Operating 
Companies, MW per hour shall be allocated to each FirstEnergy Operating Company at 
the same percentage as the Certified Supplier's allocation in its original claim.
The Certified Supplier shall be obligated to take or pay for at least the monthly minimum 
capacity factor and imputed annual usage specified below.
On a monthly basis, the schedule must be between the minimum and maximum capacity 
factor multiplied by the number of hours in the month (i.e. elected capacity x capacity 
factor between min and max x hours in the month). Minimum capacity factor shall be 
used to determine a minimum bill. Minimum MW per hour measured monthly shall be 
60% of the elected capacity for residential and small commercial customers, 70% for 
commercial customers, 80% for all other retail customers. Maximum MW per hour 
measured monthly shall be 100% of the elected capacity for any rate class.
Additionally, an annual minimum bill (broken down by rate class) shall be determined 
based on the following;
3.e.1 compare the peak hourly load elected in any summer month with the historic peak 

measured load in that same month;^
3-e.2 determine the MSG Percentage Factor by dividing the elected summer peak MW 
by the historic peak MW measured load for that same month;
3.e.3 this MSG Percentage Factor shall be multiplied by the monthly historic peak 

recorded for retail customers enrolled and served by the Certified Supplier during that 
month. This Factor will only apply to those months in the year that the Certified Supplier 
Is serving the retail customer to determine the imputed minimum peak MW for each 
month in the year. The imputed monthly minimum peak will not be retroactively 
increased for the months before a Supplier begins serving a retail customer;
3.e.4 the minimum capacity factor shall be applied to the monthly imputed minimum 
peak MW In order that a minimum monthly usage may be imputed and summarized for 
an annual minimum billed usage.
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Part C - Enrollment
Section 1 - Intent

l.a.

Part D - Environmental Disclosure
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On request of the marketer, the Company will provide the marketer with information 
about MSG reasonably necessary for the marketer to meet its environmental disclosure 
requirements under Ohio law.

The purpose of offering 1120 MW of MSG at fixed prices is to “jump start” the market for 
retail competition in Ohio. It is in the best interest of retail customers for Certified 
Suppliers to enroll them as soon as possible following approval of the MSG claim. 
Therefore, if a Certified Supplier fails to enroll a retail customer within sixty days of the 
start date of an approved claim or by March 1, 2001. whichever is later, the retail 
customer will be dropped from the claim. The power associated with retail customers 
dropped from the claim will be returned to the MSG queue for assignment to another 
claim within the same queue. The sixty day period may be extended by the Company for 
good cause shown.
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Appendix B

Certified Supplier Billing Terms and Conditions

B. Certified Supplier Payment of Obligations to the Company

14
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A, Netting of Customer Payment and Certified Supplier Charges Billed by the 
Company

(f the Certified Supplier defaults on payments due the Company, and the
Company is performing Consolidated Billing of retail customers for the Certified 
Supplier, the Company reserves the right to retain the payments collected from 
the retail customers and apply the payments to the amounts due the Company.

A Certified Supplier shall pay all Charges it incurs hereunder in accordance with 
the following provisions*.

2. Manner of Payment. The Certified Supplier shall make payments of funds 
payable to the Company by wire transfer to a bank designated in Section 3 
below.
The Company may require that a Certified Supplier that is not Creditworthy 
tender payment by means of a certified, cashier's, teller's, or bank check, or 
by wire transfer, or other immediately available funds. If disputes arise 
regarding a Certified Supplier bill, the Certified Supplier must pay the 
undisputed portion of
disputed bills under investigation.

1. Billing Procedure. Each month, the Company shall submit an invoice to the 
Certified Supplier for all Charges provided under this Tariff. Such invoice shall 
be submitted to the Certified Supplier not earlier than the fourth banking day 
following electronic or other submission of a pre-bill that contains the billing 
quantities and amounts anticipated by the Company to be included in the 
invoice. The invoice may be transmitted to the Certified Supplier by any 
reasonable method requested by the Certified Supplier. A Certified Supplier 
shall make payment for Charges incurred on or before the due date shown on 
the bill. The due date shall be determined by the Company and shall not be 
less than three (3) banking days from the date of transmittal of the bill. The 
Company may submit monthly bills for Load Following MSG on a cycle bill 
basis, but shall not submit such bills more frequently than once per week for 
any individual Certified Supplier.
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6. Certified Supplier Offset. In the event a Certified Supplier is deemed to be 
in Default under Section 17.01 (a) of the Tariff, the Company, may at its sole 
discretion, reduce the reimbursement to the Certified Supplier for amounts 
collected by the Company by the amount owed to the Company that is not tn 
dispute.

5. Certified Supplier's Failure to Pay. In the event the Certified Supplier fails, 
for any reason other than a billing dispute as described below, to make 
payment to the Company on or before the due date as described above, and 
such failure of
payment is not corrected within five (5) business days after the Company 
notifies the Certified Supplier to cure such failure, a breach by the Certified 
Supplier shall be deemed to exist. In the event of a billing dispute between 
the Company and the Certified Supplier, the Company will continue to provide 
service pursuant to this Tariff as long as the Certified Supplier continues to 
make all payments not in dispute.

4. Late fee for Unpaid Balances. If payment is made to the Company after the 
due
date shown on the bill, accrued interest will be added to the unpaid balance at 
the Interest Rate until the entire bill is paid.

3. Wire Transfer. Payment to the Company by the Certified Supplier must be 
made
by electronic wire transfer or such other means as will cause payment to be 
available for the use of the Company on the due date. All payments shall be 
wire
transferred to the bank designated by the Company.
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Form of Confirmation Letter

Market Support Generation and Non-Market Support Generation

Date of Transaction:.

Buyer:.

Seller:.

See Attachment 1Price:

Delivery Points: Netv^ork service

Delivery Period:.

Specific Terms:

16
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This transaction is being conducted pursuant to the terms of (1) the
Stipulation and Recommendation and (2) the Supplemental Settlement 
Materials filed with the Public Utilities Commission of Ohio (PUCO) on

Quantity:________________________________________________
{Amount of Market Support Generation or Non-Market Support Generation allotted to the buyers' claims, 
in Megawatts)

This letter shall confirm the terms and conditions of the Parties’ agreed-upon Transaction under the 
Tariff as follows:

FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (MRT)

Type of Transaction  
(Market Support Generation or Non-Market Support Generation)
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FirstEnergy Corp.

Name/Tille: 

Address: 

Phone: 

Fax: 

Customer

Name/TKIe:  

Address: 

Phone: 

Fax: 

17
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This Transaction shall be governed by the Service Agreement entered into betv/een the 
Parties, which Service Agreement is Incorporated herein by reference.

April 17, and May 9, 2000, respectively, and as approved by the PUCO 
on July 19, 2000.

Please confirm that the foregoing correctly sets forth the terms of our agreement with 
respect to this Transaction by signing this confirmation and Immediately returning a copy of 
the executed confirmation to: Administrator, Supplier Support Services at facsimile number 
(330) 437-1319. If you disagree with this confirmation, notify us by facsimile within two business 
days. Failure to notify us within this time period will constitute binding and conclusive evidence of 
the transaction. We look forward to receiving your prompt reply.
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Form of Confirmation Letter, Attachment 1

Pricing for Market Support Generation - $ per MWh

2004 20QS20032001 2002

20052003 20042001 2002

20042003 20052001 2002

Loss Free, Non-Market Support Generation

18

33.46
32.89
27.73

31.75
32.89
27.73

32.98
32.89
27.73

31.98
32.75
27.98

34.33
34.98
30.04

36.18
34.98
30.04
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FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (WIRT)

For Market Support Generation delivered under the Capacity Factor option, the provisions of 
Section 8.3 of Appendix A, Protocol for Market Support and Non-Market Support Generation 
Scheduling and Billing also apply.

Toledo Edison 
Residential 
Commercial 
Industrial

Ohio Edison 
Residential 
Commercial 
industrial

30.03
30.83
26.23

35.66
34.98
30.04

37.69
37.19
31.88

31.19
30.83
26.23

31.64
30.83
26.23

33.22
32.75
27.98

33.70
32.75
27.98

38.24
37.19
31.88

36.28
37.19
31.88

1,120 MW of non-Market Support Generation was made available on a first-come first- 
served basis. This capacity is measured at the retail customer's distribution meter during 
the months of September through May; that is, no distribution losses need be supplied for 
this capacity during the stated time. All appropriate losses shall apply to non-Market 
Support Generation during the months of June, July and August.

The pricing stated above includes losses to the retail customer's meter.

CO 
Residential 
Commercial 
Industrial
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Bumelld@firstenergycorp.com on 03/06/2001 08:64:32 AM

INITIAL MSG LOAD FOLLOWING BILL

1

To: nicot6.schwartz@enron.com 
co: nanderson@enron.com 
Subject Load Following MSG Bill

The initial MSG Load Following bill includes usage for your customers 
having meter readings scheduled between January 31 and February 28. The 
actual read date for each customer is dependent upon which cycle the 
customer account has been signed. The initial MSG Load Following bill 
represents a monthly aggregated amount of kWh used by all of your 
customers.

Please find attached the calculation of your initial MSG Load Following 
bill for power provided by FirstEnergy. The MSG Load Following Power is for 
those customers you submitted for MSG Load Following claim approval and 
then successfully enrolled with FirstEnergy. On March 12 you will receive 
an invoice billing for this amount which will be due on March 15.

The load following kWh shown on the bill for each operating company and 
rate class (residential, commercial, and industrial) is the aggregated 
usage of all of your enrolled MSG Load Following customers. The usage is 
derived from FiratEnerg/s Customer Information System (CIS), which 
calculates the monthly bills of all customers In FirstEne^/s service 
territory. Prices charged on the MSG Load Following bill are from
Attachment 2 of the Stipulation document and Recommendation approved by the 
PUCO in Case No. 99-1212-EL-ETP, Case NO. 99-1213-EL-ATA and Case No. 
99-1214-EL-AAM. The prices on the bill are converted from a mWh price into 
a kWh price.
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2

FirstEnergy is currently developing a method for issuing weekly MSG Load 
Following bills. Please be advised that once this method is operational, 
you will be receiving weekly MSG Load Following bills. FirstEnergy has 
targeted April as a potential start date for beginning to render weekly MSG 
Load Following blits.

If you have questions regarding your bill please contact Doug Burnell at
330.437.1301.
(See attached file: ENRLoadFollowingBill020l.xls)
if you prefer that this bill be sent to a different party within your
organization, please contact me via reply email and indicate who you would 
tike the bill to go to. Additionally, the March 12 bill will include
wiring Instructions for payment
(See attached file: ENRLoadFolIowingBill0201.xls)
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Attention production and potentially production suppliers with FirstEnergy:

1

Subject: Scheduling Power for 
Deregulation 1/1/01

cc:
01/08/2001 11:59 
AM

The FirstEnergy Supplier Energy Scheduling website has now been launched. 
This site will allow for you to submit schedules to serve power to the 
customers you may have enrolled for a January start date. Please take the 
time to review the attached scheduling worksheet and presentation, for 
these are necessary for scheduling. The site can be found by visiting 
www.firstenergycorp.com and linking to Supplier Services. From there, 
please click on Ohio and then on SES Scheduling Website.

Should you have questions, please feel free to contact me or Raymond 
Morelia at 330.336.9631.
Thank you,
Douglas Burnell

Burnelld@firstener
gycorp.com To: SupplierSupport@firstenergycorp.com
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<Burnelld@firstenergycorp.com> on 12/15/2000 04:08:30 PM

Ms. Ogenyi,

1

(See attached file: Enron 12-14-OO.xls) 
(See attached file: Enron 12-14-OO.xls)

To: gloria.ogenyi^enron.com 
co: Nicole.schwarU@enron.coni
Subject Market.Support Generation Claims

This notification is to inform you of the status of the currently pending 
claims with FirstEnergy that we are currently working on. The attachment 
below will give you further explanaion of the status and necessary action, 
if any, prior to the claim being approved. Should you have questions about 
the attachment below, please contact me to discuss. In addition to this, 
the approval of your claims is pending successful registration with 
FirstEnergy to operate in its service territories. This registration must 
be completed prior to the approval of claims.

Thank you. 
Douglas Burnell

i- 

*
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Market Support Generativi^ 
Validation Criteria

Claim Table Definitions:
1) the operating company [either OE, CEI, or TE]
2) the customer category code (either (R)esidential or (O)ther]
3) the claim type [either (M)SG or (N)on-MSG]

Claim Table Validation Criteria:
1) Once assigned^ the claim number may not be changed.
2) Every claim must be for the same operating company, customer category, claim type code 

(either MSG or non-MSG), time period, and supplier.
3) Each claim can be in any one of the following states:

a) New - reserved for claims that have yet to be submitted to FirstEnergy for approval.
b) Reserved - indicates that the supply intends to retain a placeholder in the queue, but 

does not have the finalized supporting customer contract data to supply at the present
time. The Reserved claim must be replaced within a 40-day period. If no replacement 
list has been supplied, the claim will automatically be erred out.

c) Pending - designates that the supplier has finalized the claim and has submitted it to
FirstEnergy for approval.

d) Verified - indicates that the claim was verified by FirstEnergy and is Reserved for manual 
approval. The verification is performed automatically by the validation routine. Additional 
manual checks may be performed, if need be, by the FE approvers.

e) Approved - shows that the claim was approved by FirstEnergy. The power is reserved 
for this supply for these customers for the specified lime frame.

f) Canceled - No longer an active claim. Claims may be cancelled by the supplier, the FE 
administrator, or automatically by the MSG system.

4) Whenever the company, customer category code, claim type, or status code changes for a 
claim, then the MW balances will automatically be recalculated by the system.

5) The start date must be the first of the selected month, if it is not, the system will make it so.
6) The end date must be the last day of the selected month. If it is not, the system will make it

so.
7) The start date must be less than the end date and must be at least twelve months In duration.
8) The start date must be greater than or equal to the beginning of the market development 

period.
9) The end date must be less than or equal to the beginning of the market development period.
10) Capture the peak billing load (in kW) of these customers. This wiU later be validated against 

the sum of the contracts for this claim. If the sum is greater than the reservation amount, 
then the daim is in error and the supplier will need to modify the claim such that the sum of 
the contracts no longer exceeds the reserved amount.

11) For Approved claims, ensure that:
a) The operating company cannot be modified
b) The customer category code cannot be modified
c) The claim type cannot be modified
d) the supplier must not be an Inactive supplier. If valid, set the approval date and clear out 

the cancel-related columns.
12) For Reserved claims, ensure that:

a) The daim must be Residential
i) If so, the estimated number of customers and the estimated requested kW must be 

entered. If valid, set the submission date.
ii) If not, produce an error message.

13) For Pending claims,:
a) The operating company, customer category code, and daim type cannot be modified

14) For Verified daims,
a) The operating company, customer category code, and daim type cannot be modified

I EXHIBIT <
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Market Support Generatic ) 
Validation Criteria

Customer Contract Table Processing;
The application will aulomaticaHy overlay the amount claimed value in three different situations:
1) if the system detects an ’overclaimed" condition fi.e. when the amount claimed is greater 

than the 12 months' peak)
2) if the claim is for Load Following and the amount claimed is less than the 12 months' peak
3) if the customer has no billing history and the amount claimed is greater than the class

averages (based upon the customer's rate code).

Customer Contract Table Validation Criteria;
1) All contracts must be in 12 month increments unless they go to the end of the market 

development period.
2) All contracts under a single ciaim must be for the same period of time.
3) Customer contracts can span across calendar years.
4) Currently the market development period is established as January 1, 2001 to Decemeber 

31.2005.
5) The start date must be the first of the selected month.
6) The end date must be the last day of the selected month.
7) The start date must be less than the end date and must be at least one month in duration.
8) The start date must be greater than or equal to the beginning of the market development 

period.
9) The end date must be less than or equal to the beginning of the market development period.
10) Both the start and end dates are set by a trigger to ensure that they match the valid contract 

periods.
11) Upon entry, the application performs some quick validation checks, namely,

a) The account number prefix must be appropriate for the operating company (i.e. for OE, 
first digit of the account number must start with a *2*).

b) The account number length must be appropriate for the operating company (i.e. for OE, 
the total length must be exactly 15 digits).

12) If the account number has been changed from the old CEI/TE format to the new format, then 
create an audit trail record of this transformation.

Customer Contract fable Definitions:
1) account number - no format - must be 15 characters in length

a) OE ~ prefixed by a '2'
b) CEI - prefixed by a *01’ (after October 2000 - prefixed by *6*)
c) TE - prefixed by a ‘02* (after October 2000 - prefixed by 'S')

2) Claim type - either load following (L) or capacity factor (C) - only applicable to non-MSG.

Customer Contract Table Validation Against CIS Table;
After submitting the claim to FE, the application will perform the following validation checks 
against the CIS Master table for each customer contract:
1) Ensure that the Claim exists on the MSG database.
2) Ensure that the Claim is in the Submitted (Pending) status.
3) Ensure that the Account Number exists on the CIS table.
4) Validate that the Rate is associated to the Customer Category (Residential or Other) selected 

on the Claim.
5) Verify that the Supplier is an active Certified CRES registered with FE. If not, produce a 

warning message.
6) For Reserved Claims, ensure that the reserved amount is not exceeded by the sum of the 

claimed amounts for all customers.
7) Processing: Convert all kWH amounts to kW tor Comparison purposes.
8) If overclaimed condition, reduce the claimed amount to the CIS peak amount.
9) If Load Following and underclaimed condition, reset the claimed amount to the CIS peak 

amount.
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Market Support Generatic.} 
Validation Criteria

Customer Contract fable Approval;
1) Ensure that no residual Validation errors exist for claim.
2) The supplier must be an Active supplier registered with FE. If not. claim is in error.
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1 of lawfulDOUGLAS S. BURNELL,

2 called for examination. providedage. a s
3 by the Ohio of Civil Procedure,Rules
4 being by me first duly sworn. a s
5 hereinafter deposed and saidcertified,
6 as follows:
7 EXAMINATION OF
8 DOUGLAS S. BURNELL
9 BY-MS.KAHN:

10 Burnell, I am counselM r .Q .
11 andEnron Energy Services forfor
12 My name iMidAmerican Energy.
13 Kahn.
14 Will you state your
15 the record?please, forname.
16 My name is Douglas,A . Yes.
17 middle initial S, Burnell,
18 BURN E L L .
19 going to beThank you.Q . I • m
20 related toasking questions todayyou
21 the Enron Energy Services V s .

I22 FirstEnergy Corp. proceeding, a
23 filedcomplaint proceeding that’s been
24 at the Public Utilities Commission in
25 and also to do some follow-upC o1umb u s,

CEFARATTI FAX 216.687.09739 800.694.4787

s Benita

GROUP^,^“s^p..y
Court Reporting, Invesflgations and Comprehensive Services for Legal Professionals

400 SupartoT Avenue Cast BaiA One Center, 24th Root, Cleveland* Ohio 44114>26S0 
www.ce^roup.com
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1 questions a deposition that takeno n was
2 of you on March 13th of this year in
3 the City of Cleveland vs. FirstEnergy
4 complaint proceeding at the PUCO.Corp.
5 If you don't understand
6 I wouldany of my questions# suggest
7 will assume thatthat you Io rsay so
8 question.you understood my
9 Okay.A .

10 start with theLet meQ .
11 the Enron and FirstEnergyc omp1 a i n t i n
12 wondering i fCorp, proceeding. I was
13 read that complaint.you’ve
14 I believe I’ve read parts o fA .
15 i t .
16 shorten this I ’ mJust toQ . one
17 to it as the Enrongoing to refer

will help during the18 proceeding if that
portions of the Enron19 Whichdeposition.

20 read?complaint have you
specifically21 recallI do notA .

22 have read.what portions I
23 I assume you,areOkay.Q .
24 the complaint revolves aroundaware that
25 alsogeneration,the market support

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP tV^SfSlnp..y

Court Reporting, Investigations and Cwnprehensfve Services for Legal Professionals

600 Superior Avenue East. Bank One Center, 24tft Floor, Cleveland, OWo 44114-^80 
www.cefgroup.com
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1 referred to as MSG, that was part o f
2 the stipulation in the transition cases,
3 is that correct?
4 of that.A . I am aware
5 Okay. ' Are you alsoQ . aware
6 that there being assertedclaimsare
7 to Industrial Energy Userswith respect
8 the c omp1 a i n t ?i n
9 aware of that,A . I a m yes.

10 And are you aware that thoseQ .
11 assertions relate claims forto IEU's
12 MSG?
13 am aware of that.A . Yes, I
14 Okay. Are you familiar withQ .
15 lEU?
16 Can you explain familiar?A .
17 Okay. know whatQ . Do you
18 Industrial is?Energy Users
19 A . To an extent. yes.
20 Am I correct that they areQ .
21 certified with theaggregator

t o ’22 Public Utilities Commission of Ohio
23 at leastperform aggregation services
24 members of lEU?for the

25 Can I haveTHE WITNESS :

CEFARATTI FAX 216.687.0973tr 800.694.4787
GROUP lijJSS'Snp.n,

Court Reporting, Investigalfons and Ccmprehensivs Services for Legal ProfesstonaJs
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wwwxefgrcup.com
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1 the question read back, please.
2 (Record read.)
3 I believeA . s o , yes.
4 that theyAm I correctQ .
5 registration to submitapplied for
6 FirstEnergy?withclaims for MSG
7 Yes.A .

8 responsibleAnd were you

9 Was thatthat.correct
10 registration application submitted to
11 you?
12 it was.Yes,A .
13 At the time that theyQ .
14 their registrationsubmitted
15 that theyapplication, are
16 anything othercertified aswere
17 with the State of Ohio?aggregator
18 THE WITNESS: Can I have
19 read back, please,that question
20 (Record read.)
21 time of theirtheA . At
22 registration materialsthesubmission of
23 am aware that theyIto FirstEnergy,
24 certification at thehad applied for
26 State.

FAX 216.687.0973tr 800.694.4787

Court Reporting. InvestigattonB and Comprehensive Services for Legal ProfessJonals

600 Superior Avenue East, Bank One Center. 24th Floor, Cleveland, Ohio 44114*2660 
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1 And applied for certificationQ .
2 aggregator only?
3 A . As a CRES entity o f some

4 kind.

5 MR . RUXIN: CRES.

6 CompetitiveTHE WITNESS :
1 retail electric supplier.
8 Q . As part of their
9 registration proce they requireds 5 , were

10 to provide you any information to
11 confirm that they had applied with the
12 Public Utilities Commission to be
13 certified?
14 The of the wordA . use
15 registration. is theI assume it same
16 used before where it isuse you
17 registration to s ubm it claims t o
18 FirstEnergy?
19 Q . That ’ s correct.
20 A . they had evidenced toYes,
21 me in their submission to FirstEnergy

I22 that they had applied at the State.
23 a coupleLet me follow upQ . o n
24 things there. in theirWhen you say
25 theirsubmission to FirstEnergy, that’s

CEFARATTI FAX 216.687.09739 800.694.4787

as an

GROUP
Court Reporting, Investigations and Comprehensiva Services tor Legs) Prefesstonats
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1 submission of their application to be
2 registered submit claims, is thatt o
3 correct?
4 That is correct .A .
5 you say evidencedAnd whenQ .
6 certification,their application for can
7 what evidence wasexplain to meyou
8 provided?
9 applicationof theirA copyA .

10 of Ohio, amo ng otherat the state
11 submissionincluded in theirthings, was
12 FirstEnergy.t o

And were you the one who13 Q .
14 examined that application for

State of Ohio?15 certification with the
16 Yes.A .
17 Do you recall what they wereQ .
18 applying to be certified as?

I don't recall at this time,19 A .
20 n o .

Do you recall21 Okay.Q .
that application22 approximately when was

23 provided to you?

24 A . No ,

recall a25 at leastDo youQ .

CEFARATTI FAX 216.687.0973Q 800.694.4787
GROUP s4:Jfep.ny

Court Reporting, Investigations and Comprehensive Services for Legal Prefessionals

600 Superior Avenue East, Sank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.cefBroup.coin
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1 month?
2 A .
3 guess.
4 Okay. lEU at any timeQ . Has
5 amended their application for
6 registration to claim withs ubm i t a
7 FirstEnergy?
8 I do not recall.A .
9 Q .

10 had conversations with anybody from lEU
11 with respect to their application for
12 registration to submit MSG claims?
13 the amount of questionsWithA .
14 being received and givenand responses
15 at that time, I do not recall with any
16 certainty.
17 last question was withMyQ .
18 their application.respect to Do you
19 you had withrecall conversationsany
20 lEU with respect to approvalfromanyone
21 of their application for registration?
22 Again, with the volume ofA .
23 inquiries being received and being
24 to at that time, I do notresponded
25 specifically recall, n o .

CEFARATTI FAX 216.687.09739 800.694.4787

I '

GROUP
Court Reporting, Investigations and Comprehertsrva Services for Legal Professionals
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1 You testified in yourQ . last
2 deposition that you were the only person
3 responsible for receipt of the
4 registration applications to s u b m i t
6 claims, i s that correct?
6 A . Yes.
7 you also the person whoQ . Were
8 applications forapproved the
9 to submit an MSG claim?registration

10 did review applications t oA . I
11 protocol .adherence to theinsure

And we’ll get to the12 Q .
but I had a few13 minute,protocol in a

14 other questions.
Did anybody else do those16

registrationof applications for16 reviews
MSG claim other than you?17 to submit a n

To submit claims,18 A . n o .
And how did you make19 OkayQ .

20 a determination
to submitregistration21 application for

22 MSG claim?a n
was madedetermination23 ThatA .

of the MSGconditions24 by applying the
application .25 theprotocol to

CEFARATTI FAX 216.W7.0873V B00.6944787

to approve an

GROUP
Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2660 
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1 get to theQ .

2 protocol, I have a couple other

3 questions.
4 As the person who received
5 all the applications for registration to
6 s ubm it MSG claims. do you recall whether
7 there were other applicants who were
8 certified only aggregators with thea s
9 Public Utilities Commission?

10 I recall that there wereA .
only certified with the11 other entities

12 Commission aggregators, yes.a s
13 And just to be completelyQ .
14 clear, I ’ m referring to aggregators and
15 so is thatnot governmental aggregators.
16 still a correct answer for you?
17 A . Yes.
18 recall who any o fQ . Do you
19 those entities are?
20 A . Yes, I do ,
21 An d who are they?Q .
22 responding toA . I feel that
23 in violation ofthat question would be
24 the Code of Conduct.

Can we go off25 MS . KAHN :

CEFARATTI FAX 216.687.0973.O 800.694.4787 GROUP5.J^?fc.ny
Court Reporting, Investigations and Comprehenstva Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
wurw.cefgroup.com

Before we
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1 the record for a minute?
2 (Discussion off record. )
3 (Record read.)
4 I believeTHE WITNESS:
5 of the entity that had appliedthe name

an eligible supplier under theto become
7 protocol under the conditions you

discussed does business8 previously B ea s
9 Many.

Can you spell that?10 Q .
second word,11 case B E,LowerA .

case A N Y .12 lowerupper case
recall any others?13 Do youQ .

I do not recall.14 A .
16

Deposition16 (Thereupon,
marked17 Exhibit-A was

o f18 for purposes
identification.)19

20
I have marked as Exhibit A21 Q .

first come first served22 protocol forthe
support and nonmarket23 claims for market

to it aswe’ll refergeneration,24 support
and I’ve given that to25 the protocol,

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP a'gSnp.ny

Court Reporting, Irtvesflgations end Comprehensive Services ter Legal Professionals

MO Superior Avenue East, Bank One Center, 24th Floor, Cleveland. Ohio 44114*2650 
www.cef0rDup.com
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1 If you would first like to takeyou.
2 an opportunity to look through that.
3 (Witness complies.)A .
4 that thereQ . wereaware
5 different versions protocol, butof the
6 correct that thisam I was the final
7 version of the protocol that usedwas
8 when approving applications for
9 registration for MSG claims and actual

10 approval of those claims?
11 Yes.A .

r12 correct that youAm IQ .
13 assisted in the creation of the
14 protocol?
15 A . Yes.
16 And on the last page,Q . page
17 ten of the it indicates thatprotocol.
18 any questions relating to market support
19 generation to be directed to you,are

20 is that correct?

21 Yes.A .

22 So IQ . as surne

23 during this period withquestions
24 respect to interpretation
25 of the protocol. i s that correct?

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reportn0. Investigations end Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com
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1 A . Yes .

2 Did you get questions withQ .
3 apply for registrationhow torespect to
4 5 ubm i t MSG claims?t o
5 I did ,A . Yes,

6 s direct your attentionLet ’Q .
1 protocol.of the whichfourt o section
8 i s a t three .page
9 With respect to claimants

10 solely registeredfor MSG who were
11 certified with the PUCO as aggregators,

12 eligiblehow would they become a n
13 supplier?
14 entity would need toThatA .

of the protocol.15 foursectionadhere t o
16 answer?that yourI sQ *
17 Yeah .A .
18 And wh i ch part o f sectionQ .
19 they need to comply with?four would
20 I understand youBy they. t oA .
21 which I furtheraggregators,mean
22 nongovernmentalunderstand to mean

23 correct ?aggregators.
24 That's correct .Q .
25 To my understanding. theyA .

FAX 216.687.09739 800.694.4787

Court Reporting, Investigations and Comprehensive Services tPr Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2850 
wwrw.cefgreup.com
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1 submit claims forwould be eligible to

2 market support generation under 4. a , o r
3 potentially 4.d.
4 With respect to 4.d,Q . Ia m
5 4 . d.correct that to really comply with
6 c o mp1y with 4 .you would also have to a
7 eligible supplier?to become a n
8 Could ITHE WITNESS:
9 read back, please .have that question

10 (Record read.)
11 that is notN o , correct.A .
12 littleThen let's focusQ . a
13 attention on 4.d.bit more Can you
14 customer is at thetell me who the
15 i tbeginning of 4.d where
16 acquire MSG?seeking tocustomer
17 THE WITNESS: Can you
18 well?read that question back a s
19 (Record read.)
20 I really can I t,A . n o .
21 had tothat youAm IQ . correct
22 i n to bebe an eligible supplier order
23 able to submit a claim into the queue
24 under the protocol?
25 Yes.A .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting. InvesUgafons and Corr^irefiensiv® Services for Legal Protessfonale

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
w»»w.ce^roup.coni

says a
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1 correct that youAm IQ . were
2 involved in approving applications to be
3 able to submit claims into the queue?
4 Yes.A .
5 Did you have any claims thatQ .
6 to become an eligiblesubmittedwere
7 4 . d only?supplier based o n
8 I don’t believeA . s o , n o ,

9 it beWouldQ .
10 part that lEU appliedassumption on my
11 to submit claim intoregistrationfor a
12 pursuant to 4.a?the MSG queue
13 Yes.A .

other sections14 There twoQ * are
16 protocol of some significance inof the
16 one is section 5, whichthis proceeding/
17 first served process,is first come /
18 the title of it. Theinitial queues is
19 6 titled approvalsecond is section
20 p r o c e s s .
21 personallyWere you
22 assuring compliance withinvolved in

section 5?23
24 THE WITNESS: Can you
25 read that question back.please

CEFARATTI FAX 216.687.0973^9 800.694.4787 GROUP
Court Repotting, Investigatione and Ccn^rehensivs Services (or Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2660 
www.cefgroup.com

a correct
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1 (Record read.)
2 personallyA . Yes , I was
3 assuring compliance withinvolved in
4 section 5.
5 specificQ . Were there
6 of section 5 that yousubsections were
7 directly involved in assuring
8 c omp1i a n c e ?
9 subsectionsthereA . Yes, are

10 section 5 that I was personallyt o
11 involved in.
12 Could you tell me whichQ .
13 ones?
14 could.A . Yes, I
15 What are those?Q .
16 personally involved inA . I w a s
17 all of the subsections of section 5.
18 Q . Let me try to get some
19 elaboration there. When you say
20 all thepersonally involved with
21 subsections, what do you mean by that?

ask you what22 I would have toA .
23 you would mean then by the word
24 believe thatpersonally involved,
25 was part of the question.

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Parting, Investigsttens and Comprehensta Services for legal Professionals

600 Superior Avenue East, Bank One Center. 24th Floor, Cleveland, Ohio 44114-2850 
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1 you involved inQ . Were
2 assuring that the applications for
3 requirementsregistration met the o t

4 these subsections?
5 THE WITNESS: Can you
6 question back,specificread that
7 please.
8 (Record read)
9 involved with that,A . 1 was

10 yes.
involved in11 Q Were you

submitted claim met the12 determining if a
subsections of 5?13 of therequirements

14 I’m sorry.THE WITNESS:
15 that back,could you too.read
16 (Record read)
17 A . Yes.

did you make those18 Q . How
19 determinations?

I did not necessarily make20 A .
involved21 I wasthe determinations. yet

22 in the process.
If you weren’t making the23 Q .

what wasdetermination of compliance,24
25 your involvement?

FAX 216.687.09739 800.694.4787

Court Reportino, Investigations and Comprehanshre Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
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1 My involvementA . assistt owas
2 in running an system whichelectronic
3 had been programmed accept onlyt o
4 claims that adhered to the subsections
5 o f section 5 .
6 When running thisQ . wereyou
7 electronic scratch Whothat.system
6 put together the program for that
9 system?

10 referring to theAre youA .
11 actual coding or the basis from which
12 that coding stemmed?
13 If you mean the basis fromQ .
14 which it stemmed/ if by that you mean
15 what would go into the program to make
16 the determinations acceptableo f a n
17 claim, what I mean.yes,
18 WITNESS:THE Can I
19 please have the question prior to that
20 clari fication read back.
21 (Record read)

And program has been defined22 A .
23 as the business rules from which the
24 coding then

25 Q . Correct.

CEFARATTI FAX 216.687.0973« 800.694.4787 GROUP
Cowt Reporting, Invesflgations amt Comprehensive Services ft>r Legal Professionals

600 Superior Avenue East; Bank One Center, 24th Floor, Clevehnd, Ohio 44114*26S0 
www.cef6roup.com
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1 created AA . a program?
2 group of FirstEnergy employees.
3 included in thatAnd whoQ . was
4 group?
5 David Blank,Myself, B L A NA .

Michelle Henry, HENRY, GregoryK,
7 MarkH u s s i n g , N G ,H U S S I
6 To the best ofA C C A R 0 . m y
9 that was all.recollection,

10 And how did this group knowQ .
11 rules should go into thewhat business
12 program?

make13 group was able toThisA .
14 that determination because this group
15 MSG protocol thatdrafted thealso

exhibit .16 thismarked asyou've
17 So the business rules forQ .
18 reflection of thethe program were a
19 that correct?protocol. i s

Not completely.20 A . n o .
21 they notAnd why wereQ •
22 completely that?

I had to point to23 i fBecauseA .
24 from which this whole programa document
25 I would point to the FirstEnergystems.

FAX 216.687.09739 800.694.4787

Court Reporting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2660 
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1 stipulation in its settlement case a s
2 well as the supplemental settlement
3 materials filed in that case.
4 Q . And is there a written
5 document of these business rules?
6 I do not know.A .
7 did this committee letHowQ .
8 the programmer know what the business
9 rules were?

10 TheA . Mr . Vaccaro,programmer.
11 a member of the group.was
12 there meetings in orderWereQ .
13 to put together rules?the business
14 Yes.A .
15 there memorandum draftedQ . Were
16 of these meetings?
17 I do not know.A .
18 Were there takenQ . notes a t
19 the meetings?
20 I directly know only ofA .
21 mine.
22 take not e s at theSo you didQ .
23 business rules meetings, is that
24 correct?
25 I did take notes to theYes,A .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporflng, Invesfigattons and Comprehensive Services for Legal ProfesEionBls

600 Superior Avenue Eas^ Bank One Center. 24th Fteor, Cleveland. Ohio 44114*2650 
www.ce^roup.com
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1 extent that the topic had an
2 another Customer Choiceo farea
3 Services.
4 me what Customer ChoiceTell
5 Services is.
6 Customer Choice Services i sA .
7 a department of FirstEnergy Corporation
8 which I am employed in.
9 And what are theQ .

10 that department?forresponsibilities
11 and address theTo manageA .
12 additional o f end use customersneeds
13 result of theand other customers
14 restructuring of legislation.
15 wouldAnd who in yourQ . answer
16 customers be?the, quote, other
17 otherA . In my answer,
18 I would be referring tocustomers.
19 brokers.marketers. aggregators.
20 consultants. municipal aggregation
21 interact with FirstEnergygroups that a s
22 a.result of the restructuring
23 legislation.
24 And when you said you wouldQ .
25 take notes from the business rules

CEFARAHI FAX 21^,687.0973TT 800.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services for Legal Professional

600 Superior Avenue East, Bank One Center. 24th Floor, Cleveland, Ohio 44114-26$0 
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1 would impactthat
2 Customer Choice Services, can you
3 explain that further?
4 said to otherI believeA . I
5 areas of Customer Choice Services, and
6 extent that whatby that I meant to the
7 were discussing would impact ourw e
8 information system, customercustomer
9 electronic databilling procedures, the

10 interchange process, that those pieces
11 of information would be forwarded to the
12 appropriate individuals in Customer
13 Services .Choice
14 Should I then assume thatQ .
15 the representative fromyou were
16 the businessCustomer Choice Services o n
17 c o mm i 11 e e ?rules
18 Can you rephrase thatA .
19 question. please?
20 five people whoOf theQ .
21 designated were members of theyou've

that would be22 business rules c omm i 11 e e,

23 Hus s ing,Blank, M r .Henry, M r .Mr , M s .
24 and yourself, any of thoseVaccaro were
25 other people at that time of the

FAX 216.687.0973B* 800.694.4787
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1 business committee employed withinrules
2 the Customer Choice Services group
3 department 9

4 I'm uncomfortab1e with yourA ,
5 of the word committee/ but of thatuse
6 other m e mb e r s employed ingroup, n o were
7 that Customer Choice Services.
8 And you're uncomfortableQ .
9 why are you uncomfortable with the word

10 c o mm i 11 e e ?

11 I'm notA . sure.

12 Just quickly,Okay. M r .Q •

13 involvedBlank/ what department is he
14 with at FirstEnergy?
15 Rates .A .
16 what departmentM s . Henry,Q .
17 she involved with?i s
18 I believe she is in theA .
19 department as well.rates
20 Bussing ’ s department?Mr .Q .
21 specificallynot sureA .
22 what his department is.
23 of work does he doWhat typeQ .

24 of?then that you're aware

25 I am aware that he perforinsA .

FAX 216.687.09739 800.694.4787

Court Reporting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24tb Floor; Cleveland, Ohio 44114-2850 
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1 he workslet me back up. I am aware
2 settlement in the balancewith the
3 for Penn Power,process
4 Q . And Mr. what areaVaccaro,
5 does he work in for FirstEnergy?
6 specificallyIA . am not sure
7 of the name of that department.
8 What type of work does heQ .
9 do?

10 systemsA . Information
11 development.
12 approximatelyQ . Do you know
13 ruleshow many meetings this business
14 group had?
15 I don’t feel as though IA .
16 could estimate that.
17 Let’s try to getQ .
18 Was itballpark. than do youten.more
19 recall?
20 A . Yes.
21 Less than 30?Q .

t begin to22 c o u1dn ’Again,A . I
23 estimate that.
24 Okay. And as far as youQ .
25 that were made in thedecisionsknow,

GEFARATTI FAX 216.687.09739 800.694.4787
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1 business rules group were implemented by
2 Mr . Vaccaro into this electronic system,
3 is that correct?
4 THE WITNESS: Can you
5 question back. please.read that
6 (.Record read)
7 My hesitation is that theA .
8 phrase you know.far a sa s
9 personal knowledge that that information

10 ended up being programmed into the
11 assume italthough Isystem, was.
12 ended up programmedi tThatQ .
13 all or that Mr.into the a tsystem
14 one that programmed itwas theVaccaro
15 into the system?

I have no personal knowledge16 A .
17 of those items.of either
18 Okay. Can you turnQ .
19 section 5.a of thespecifically to
20 protocol?

complies . }21 (WitnessA .

22 which it indicates thatQ . I n
a claim which would be23 submission o f a n

24 that correct?Msg claim, i s

25 A . Yes .

CEFARATTI FAX 216.6S7.0d739 800.694.4787 GROUP
Court Reporting, Investigations and Comprehend Services (or legal Professionals
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1 Will require'aQ . password. I t
2 indicate that the passwordon togoes

3 will be made available to an eligible
4 supplier that has submitted an
5 application to FirstEnergy for
6 registration, is that correct?
7 A . reading that. yes.
8 applicationsHow were theseQ .
9 for registration s u bm i 11 e d ?

10 for registrationA . Applications
11 to become supplier were
12 s u bm i 11 e d via registeredovernight,

13 mail, hand delivery.
14 Okay.Q . And you were the
15 person who reviewed those applications?
16 The answer to your questionA .
17 is no.
18 Q . Who reviewed those
19 applications?
20 That would entirely dependA .
21 on what t yp e o f submittingentity was

I22 that application.
23 What were the typesQ . o f
24 entities that could submit applications?
25 Marketers/ aggregators.A .

CEFARATTI FAX 216.687.09739 800.694.4787
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1 brokers could submit applications t o
2 become eligible suppliers.
3 you indicating thatAnd areQ .
4 different people reviewed applications
5 for e a ch of those types o f entities?
6 Saying that the applicationsA .
7 differed depending on the entity
8 submitting the application for
9 registration to become

10 of thosesupplier, and as
11 applications, theredifferent are
12 where different partscircumstances o f
13 applications would be forwarded tothose

review .14 fordifferent people
15 me what would beExplain toQ .
16 forapplication
17 of the information.terms
18 A . I n
19 aggregator?
20 Uh-huh,Q .
21 of the wordBy the useA .
22 a nongovernmentalaggregator, meanyou
23 aggregator?
24 ’ s correct .ThatQ .
25 their submission toThatA .

CEFARATTI FAX 216.687.09739 800.694.4787
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1 an eligibleFirstEnergy to become
2 supplier would include evidence that
3 they had applied to the Ohioo fState
4 to become a C RE S .
5 And anything else in thatQ .
6 registration application?
7 I don’t believeA . s o , n o .
8 sure thatjust makeLet meQ .
9 Thisclear on that last answer.r e

10 application inwould be the registration
11 to be deemed an eligible supplierorder
12 and obtain a password to submit claims
13 into the queue. is that correct?
14 A . Yes.
15 the person thatAnd who wasQ .
16 reviewed the application for
17 if thataggregators. or persons
18 correct ?
19 reviewed the applicationsIA .
20 eligibleby entities wishing becomet o
21 with Mr.suppliers in consultation

t22 Blank.
23 brokers andFor marketers,Q .
24 eligibleb eaggregators who wanted to
25 suppliers?

FAX 216.687.09739 800.694.4787
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1 No .A .

2 aggregators who wantedQ . For

3 suppliers?to be eligible

4 I consulted with him inA .
5 those cases, yes.
6 for marketersAnd what aboutQ .
1 to be eligible suppliers?who wanted
8 Occasionally,A . yes.
9 theQ .

10 a marketer wouldinformation that
11 application to obtain atheirprovide in
12 claiminto the MSGsubmit apassword to
13 queue?

They would have had to have14 A .
registration under the15 applied for

FirstEnergy operating company supplier16

17
to s ubm i t18 ableJust to beQ . a

19 claim into the queue?
That marketer would20 Yes.A .

21 part ofhave had to send at least one
registration under22 fortheir application

23 the supplier tariff of the operating
24
25 eligible supplier.

FAX 216.687.09739 800.694.4787
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1 And this was in order to getQ .
2 their password, is that correct?
3 correct.A . Yes , that’s
4 And which part of theirQ .
5 application for registration under the
6 would they have send?supplier tariff t o
7 least have toThey would a tA .
8 that they had appliedsend evidence a t
9 the State of Ohio certified asto be a

10 And typically because it isORES.
11 often the time consuming part o fmost
12 the under theregistration process
13 supplier tariff, the marketer would
14 additionally include information
15 credit.regarding
16 When you said that theyQ .
17 would additionally include information
18 with respect to credit, are you
19 indicating that that was necessary
20 given a password?before they would be
21 could have wordedPerhaps IA .
22 clearly.my previous moreanswer
23 marketers to obtain eligible supplier
24 would need to notthe marketerstatus,
25 only submit the state certification

FAX 216.687.09739 800.694.4787
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1 application to the PUCO, but
2 additionally the information that our
3 treasury department would u Itimately
4 review.
5 And that was due to the factQ .
6 that the an e. ligibleregistration to be
1 supplier for aggregatora n
6 marketer is thatdifferent. correct?was
9 believe so,IA . yes.

10 Why don't weKAHN :MS .
11 i fabout five minutes.take break fora
12 tha t ’ s okay.

13 (Recess had.)
14 BY MS . KAHN :
15 had just indicated toYouQ . m e
16 process forthat the registration
17 marketersaggregators wasversus
18 you explain to me whydifferent. Can
19 distinction?there was a
20 I really cannot .No ,A .
21 decisionWho made the as toQ .
22 registrationstinction in themaking a di
23 for marketers versusprocess
24 aggregators?
25 either .I do not know that,A .

FAX 216.687.09739 800.694.4787
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1 part of theWas it madeQ . a s
2 business rules?
3 t know.I don IA .
4 at all the meetingsWere youQ .

5 business rules group?for the
6 A . No , I was not.
7 however. thatI ’ m assuming,Q .

8 the distinction in registration
9 aggregators andrequirements between

10 would then have to be one o fmarketers
11 the inputs into the electronic program
12 responsibleyou indicated you werethat
13 is that correct?for.
14 THE WITNESS: Can you
15 please.question back.read that
16 (Record read)
17 input.That wasA . n o .
18 go back.Let meQ . My
19 understanding was that the program you
20 assist in running electronicwas a n
21 accept only claimssystem programmed t o

I22 that adhered to section 5 of the
23 is thatprotocol. correct?
24 a system that insuresIt isA .

25 5.b through thesectionsadherence t o

CEFARATTI FAX 216.687.09739 600.694.4787 GROUP
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1 end of section 5, whereas section 5.a
2 determination made prior t o a n
3 entity having thatt o system.access
4 making theOkay. So inQ .
5 determination under 5.a

registeredaggregator scratchwas
7 that.
8 Who made the determination
9 respect to whetherwith aggregatora n

10 registered with FirstEnergycould be
11 of the protocol?under 5.a
12 Could youTHE WITNESS ;
13 please .read that back ,
14 (Record read)
15 I do not know specificallyA .
16 decisions.who made those
17 you involved in theWereQ .
18 for applications toapproval process
19 with FirstEnergy submitted byregister
20 aggregators?
21 I was involved in thatA .
22 process / yes.
23 involvement?WhatQ . was your
24 My involvement was inA .
25 Blank regarding thediscussions with Mr.

CEFARATTI FAX 216.687.09739 800.6944787 GROUP
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1 eligibility of aggregators.
2 information did youWhatQ .
3 review to determine whether
4 aggregator's application should be
5 approved under 5.a?
6 We reviewed the informationA .
7 submitted by the applicant to become an
8 eligible supplier in addition to
9 reviewing the market support generation

10 protocol marked in this exhibit as to
11 whether that application met the
12 protocol.requirements of the
13 So for an aggregator, theQ .
14 only thing would bethat you looked at
15 application to thetheir CRES Pub lie
16 Utilities C o mm i s s i o n , is that correct?
17 that isGenerally,A . correct.
18 Are you aware if Mr. BlankQ .
19 anything in addition to thatlooked at
20 to finalize a n
21 application for registration?

I22 I do not know.A .
23 Looking at 5.a again,Okay.Q .
24 in addition to applying for
25 registration, necessary to

CEFARATTI FAX 216.687.0973<0 800.694.4787
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1 supply the name, a d d r e s s , phoney f a X y

2 contact person and email address o r
3 predetermined supplier identifier code,
4 i s that correct?
5 Yes.A .
6 And that information neededQ .
1 be provided by any entity who wantedt o
6 obtain a password,t o
9 that * correct .Yes,A . 5

10 supplier that isAnd theQ .
11 to with to thebeing referred respect
12 and phone numbersupplier addressname,
13 would be the entity submitting the
14 a password andobtainapplication to
15 eligible supplier, is that
16 correct?
17 Yes.A ,
18 And how would one get aQ .
19 predetermined supplier identifier code?
20 the entity contactingI fA .

making21 participate inFirstEnergy to
claims had22 generationmarket support

participated in the Pennsylvania power23
they had a predetermined24 choice program,

identifier code.25 supplier

CEFARATTI FAX 216.687.09739 600.694.4787

become an

GROUP»'fe?~P«y
Court Reporting. Investigations and Comprehenstve Senrices for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com

is that correct?



I 37
1 Thank you.Q .
2 applicant advised that their application
3 approved under 5.a?had been
4 They were givenA . name
5 and password to the market support
6 generation system.
7 did thatAnd how exactlyQ .
8 them? DidDid you email i toccur? t o
9 you send it by mail?

10 was in aTypically itA .
11 telephone call.
12 Did you make those telephoneQ .
13 calls?
14 I did .A . Yes ,
15 And who did you talk to atQ .
16 lEU?
17 Kevin MURRAY.Murray,A .
18 Let’sThank move toQ . you.
19 section 6 of the protocol . I n
20 is designatedthis sectionparticular,
21 section. is thatas the approval process
22 correct?
23 A . Yes.
24 Can you describe at whatQ .
25 relevant insection becamepoint this

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 the process for MSG claims?
2 I’m not sure I understandA .
3 what you mean by that question.
4 have looked atQ . Okay. W e
5 section 5 which addresses how to get
6 into the MSG queue, is that correct?
7 A . Yes.
8 it correct thatSo isQ . once
9 complied with sectionyou have 5 to

10 s ubm it an MSG claim into the queue,
11 into playthen section 6 comes o n
12 not that claim can getwhether o r
13 approved, that correct?i s
14 A . Yes.
15 o fAnd what parts section 6Q .
16 did you assist with?
17 involved withI’ve beenA .
18 sections A througho fdifferent aspects
19 6.a through 6.e.E ,

go back very20 I want toQ .
21 section 5.a again/ lastbriefly to one
22 you know who made thething. Do
23 application
24 registration by a marketer?for
26 An application forA .

CEFARATTI FAX 216.687.09739 800.694.4787
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1 eligible
2 supplier.
3 Under 5.a, that wasQ . yes,

4 under 5.a.
5 I made the determination ifA .
6 a marketer had submitted the necessary
7 PUCO application PUCO certificationo r
8 credit historyand the s umma r y form
9 necessary for them to become

10 supplier under the MSG protocol.
11 How would you make theQ .

12 not theydetermination to whether o ra s
13 credithad submitted the appropriate
14 history s umma r y form?
15 I would make thatA .
16 determination based on if that form had
17 been s ubmi 11 ed to me or if it had not
18 been submitted to me.
19 you actually review theDidQ .
20 to confirm thatform it was
21 appropriately filled out?

I22 No , I didA . not.
23 merely checkingQ . So you were
24 they submitted a crediti fto see
25 is that correct?history form.

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 That isA . correct .
2 At what point were they ableQ .
3 to obtain a password? Let me clarify
4 that that marketer.
5 you phrased the questionAndA .

i n which are you referringpast tense/
19th or if it weret o prior to Oct Ober

8 t o happen today?
9 prior to OctoberLet's goQ .

10 19th.
11 October 19th/Prior thet oA .
12 handed out on the morningpasswords were
13 of when theregardlessof October 17th/
14 if that marketer
15 supplierbecame an eligible not.o r
16 And after October 19th?Q
17 After October 19th/ theA
18 marketerwould be given to apassword
19 was made thatdeterminationonce the
20 supplierbecome an eligiblethey had
21 protocol.under the
22 That's what I'm trying toQ .
23 ask you about. theHow was
24 determination made that they were a n
25 supplier under the protocol foreligible

PAX 216.607.0973« 800,694.4787
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1 a password afterof gettingthe purpose
2 October 19th?
3 a creditin fact/I f ,A ,

4 summary form was in myhistory
5 possession and if the marketer could
6 evidence that they had applied for o r
7 PUCO certification.
8 And at that point you wouldQ .
9 password. is that correct?give them a

10 That is correct .A .
11 sectionOkay. Let's turn toQ .
12 As part of approval process6 . a . the
13 included verificationunder 6.a ( i ) i s
14 approved asthat the supplier has been
15 a certified retail electric supplier by
16 the Public Utilities Commission and has
17 i sregistered with the utility.been
18 that correct?
19 That is correct .A .
20 is the supplier that isWhoQ .
21 this subsection (i)?referred to in

entity making the market22 TheA .
23 support generation claims.
24 that would be theQ . So

25 referred tosupplier as you’veeligible

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporteig, Invrat'galiora and Comprehensive Senriees ftv Legal Profesaronete

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2860 
www.cefgroupxom

had received a



>
42

1 them previously?
2 this instance.A . I believeI n
3 s o .
4 verificationLet's move toQ .
5 supplier registeredthat the has been
6 with the utility. also under 6 . a ( i ) .
7 whataggregator.For a n
8 of verification nongovernmentaltype
9 withwas done respect toaggregator

10 registration with the utility to approve
11 6 ?an MSG claim under
12 WITNESS:THE Can you
13 back. please.questionread that
14 (Record read)
15 I don't know.A .

Do you know who would know?16 Q .
A

Who would know how that17 A .
made if an entity was18 determination was

to submit market support19 registered
claims?20 generation

ask aboutI didn't21 No ,Q .
22 submi 11 ing
23 Okay.A .

generation24 market supportQ .

o f25 claims. I •

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 claims and thesupport generationmarket
2 registration that’s necessary for a n
3 such an MSG claimaggregator t o get
4 approved.
5 I do not.A . No ,

6 you know what type ofQ . Do
7 marketernecessary for aregistration is
8 MSG claim approved under
9 section 6.

10 Yes, I do.A .
11 that?And what i sQ -
12 completion of theIt isA .
13 under theregistration process
14 company’s supplieroperatingapplicable
15 tariff.
16 correct that youAm IQ .
17 indicated you helped put together that
18 tariff?supplier
19 involved in that.I wasA . yes.
20 you aware if there isQ . Are
21 differences intherei fany are any

t22 the between thetariffssupplier
23 different operating companies?
24 know that the documentsA . I

25 o fsimilar. anyate

CEFARATn FAX 216.687.09739 800.694.4787
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1 similarities between
2 That’s fine.Q . Am I correct
3 aggregator would not have t o
4 registration processcomplete the under
5 a supplier tariff i n order to get
6 approval of ( i ) ?
7 I do not know.A .
8 KAHN : I need theMS .
9 read back.question and please.answer

10 (Record read)
11 indication thatthat anI sQ .
12 you were not involved in any way with
13 approval of MSG claims for aggregators
14 with respect to the issue o f
15 registration?
16 the witness: Can you
17 question back, please .read that
18 (Record read)
19 I would involvedsay I wasA .
20 regarding that topic.in discussions but
21 determination beingnot involved in the
22 made.

23 let's address theWell,Q .

24 you had involving thatdiscus sions that
25 discussionsthoseWhat didtopic.

CEFARATTI FAX 216.687.09739 800.694.4787
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1 cover?
2 A . Typically those conversations
3 would be regarding the entity's ability
4 to sub m.i t the market support generation
5 claims .
6 Q . goes back to submittingThat
7 a claim. ill talking about
8 approval claim.of the
9 m saying that inAnd IA .

10 discussions regarding the approval o f
11 the claim, conversationsthe were about
12 that applicant’s ability to submit a
13 claim.
14 these discussionsWho wereQ .
15 with?
16 A . David Blank.
17 Q . you tell me moreCan
18 specifically what the conversations
19 invol V e.d ?
20 A . No , I can’t.
21 I think I’m havingOkay.Q .

r22 difficulty with that when you were
23 discussing you ended upapproval,
24 talking about submission of the claim.
25 How did the topic of

CEFARATTI FAX 216.687.0973Tt 800.694.4787
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1 approval of the claim for aggregators
2 get raised to begin with?
3 I haveTHE WITNESS; Can
4 that question read back, please.

5 (Record read)
not recall that,I doA .

7 either.
8 Blank whoit Mr.Okay. WasQ .
9 verificationmade the as towould have

10 registeredwhether aggregator wasa n
11 ( i ) orderwith the utility under 6. a i n

112 MSG-claim approved?to have a n
13 I don’t know.A .

14 up this part, I * mQ . To wrap a s
involved in the15 understanding. wereyou

of the MSG claim16 an dapproval portion
17 with respectregistration

i s18 but not with respect to aggregators,
19 that correct?

characterized20 IThe way youA . V e
21 it would be incorrect.
22 Correct me.Q
23 I wasTHE WITNESS:

read her24 pleaseinvolved with
25 question back.

FAX 216.687.09739 800.694.4787
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1 (Record read)

2 involved and continueA . I was
3 involved with the approval of allto be
4 support generation claimsmarket to the
5 extent thethat I push the button on
6 market support generation system t 0
7 approve it.
8 d ohowever. am notI ,
9 determination whethernot make the o r

10 not a claim should or should not be
11 approved.
12 With respect toOkay.Q .
13 to push thewho told youaggregators,
14 button?
15 Blank.A . Mr .
16 Is that also theOkay.Q . case
17 for marketers?
18 it is.A . Yes,
19 go offKAHN :MS . Can we
20 the record for a moment.
21 (Luncheon recess had at
22 12:07 p.m. )

23

24

25
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1 AFTERNOON SESSION

2 (12:47 p.m.)

3

4 Deposition(Thereupon,

5 Exhibit-B was marked

for purposes of

identification. )
8
9 EXAM I NAT ION OFCONTINUED

10 DOUGLAS S. BURNELL
11 BY-MS.KAHN:

marked Exhibit BI have0 . a s
13 workshop informationenergy suppliera n
14 I’llpacket from August 23rd of 2000.
15 Burnell.hand that to you, Mr .
16 Burnell, if you willM r .
17 it issecond pageturn to the z

18 designated as topic B, supplier
19 billing andsupplierregistration,
20 and your name iscustomer billing.
21 listed. involved in thisWere you
22 workshop?
23 A . was.
24 Am I correct that youQ .
25 at the workshop?informationpresented

FAX 216.687.09739 800.694.4787
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1 A . Yes.
2 Which part of topic B didQ .
3 you present?
4 A portion of the supplierA .
5 alsoregistration and I know I was
6 involved with the supplier billing.
7 With respect to the supplierQ .
8 a presentationregistration. is this
9 explain to me which supplier

10 this is a presentationregistration o n .
11 It wasA .
12 in the supplieron the requirements
13 tariffs for the operating companies of
14 FirstEnergy.
15 Did you prepareOkay.Q . any
16 were part of thisof the pages that
17 workshop packet?
18 did .A .
19 Which pages in the packet inQ .
20 front of you did you prepare?
21 involved with theA . I was

<22 of slide 64, 65 and 66.creation
23 And when you say involvedQ .
24 you explainwith the creation. can
25 Would you explain further.further?

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP si!i2A‘‘S'„p.ny

Court Reporting, Investigations and Comprehensive Services for Legal Professkmale

600 Superior Avenue East, Bank One Center, 24U> Floor, Cleveland, Ohio 44114*2650 
www.cefgroup.com

a presentation based
1

Yes, I



>
50

1 please?

2 That I created draftsA . o f

3 and submitted them tothese three slides
4 the individuals who were formatting and

polishing the packet presented at the5
6 August 23rd workshops.
7 the people you submittedQ . S o
8 just doing mechanical, make itt o were
9 is thatlook pretty, correct?

10 They did have someA . some
11 wordingsome of theimpact in well.a s
12 substantive i nThat wasQ .
13 were people whoterms of these
14 supplier tariff andunderstood the
15 changes ?madetherefore
16 I would say theyA .
17 mechanicalparticipated more than in the
18 way which you characterized. but I do
19 not believe they made substantive
20 changes.
21 these people?An d who wereQ .

Members of Arthur Anderson's22 A .
23 consulting team.business
24 Would that be Craig Lobdell?Q .

25 I believe so,A . yes.
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did Craig Lobdell get1 WhenQ -

protocol process?2 involved in the
not remember.3 I doA .

assistedrecall if he4 Do youQ .
the protocol?together5 in putting

thatyou rephrase6 CanA .
whatI • m not sure7 question, please?

by putting together.8 you mean
Did he have input in the9 Q .

in thethat actually ended up10 language

11 protocol?
I do not know.12 A .

involvementhis13 WhatQ . was
the protocol?of in14 that you’re aware

That he attended and to an15 A .
to gleanextent participated in meetings16

complete a17 needed toinformation hethe
18 project he working o n .was

project?19 theAnd what wasQ .
20 a p r o j that Arthure c tA . It was
21 thewas charged by customerAnderson
22 department to complete.services but I

23 not know the specifics of that.d o
24 this a project thatQ . Was
25 occurred prior to October 19th of 2000?

CEFARArri9 800.694.4787 FAX 216.687.0973

f 
/■ 

#

GROUP
Court Reporting, Investigafions and ComprehensJva Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24lh Floor, Cleveland, Ohio 44114.2650 
www.cefgroup.coin



1
52

1 You’re referring to theA .
2 project a whole that he was engageda s
3 i n services for?customer
4 Yes.Q .

5 he did.Yes,A .
6 Do you know when the projectQ .

1 completed?was
8 I don't know if it has beenA .
9 I don’tif it has been.completed, and

10 know when that was.

11 do you know who assignedAndQ .
Lobdell from customer12 the work to Mr.

13 services?
14 I don’t.No ,A .
15 involvedLobdell i nM r .WasQ .

16 creating the protocol?the o fprocess
17 Involved? m notA . sure

suggestions18 give forDid heQ .
19 protocol process?creation of thethe

recall if he did or20 I don’tA .
21 did that.not do

Did you attend meetings22 Q .
23 where he in attendance?was
24 I did .A . Yes,
25 And what was hisQ .
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1 participation at those meetings?
2 He would listen and askA .
3 questions to betterclarifying
4 couldunderstand the process that hes o
5 information from thoseglean that
6 his project heto utilize inmeetings
7 was completing servicesfor customer
8 department.
9 answered this,may haveYouQ .

10 the project thatbut let me ask. Was
11 servicesh e involved in for customerwas
12 protocol procedure?related to the
13 A . sure.
14 privy to the specifics of his project.
15 interactions didWhatOkay.Q .
16 with Mr. Lobdell?you have
17 you be more specificA . Can
18 with that question?
19 Did you have conversationsQ .
20 with Mr. Lobdell yourself?
21 I have had manyYes,A .
22 conversations with Mr. Lobdell .
23 And what did thoseQ .
24 conversations relate to?
25 The topics have beenA . s o
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1 I could try to list them, butnumerous/
2 it would I ’ m sure be an incomplete
3 list.
4 Can you giveQ . m e some
5 examples?

Some examples would be IA .
7 have discussed with him the
8 responsibilities that would fall inside
9 as well as outside the confines of the

10 Customer Choice Services department o f
11 the customer services department.
12 L o b d e 1 1had conversations with Mr.
13 regarding the EDI process. V e had
14 conversations with Mr. Lobdell regarding
15 supplier registration process.the
16 conversations that -youTheQ .
17 had with him with respect to the
18 did thosesupplier registration process.
19 registration underrelate to marketer
20 tariff?the suppli e r
21 they did.A . y e s /
22 Did they relate t oQ .
23 registration by aggregators?
24 I don't believe they did/A .

25 n o .
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1 recall withOkay.Q . Do you
2 specifics the conversationsany more
3 that you had with Mr. Lobdell with
4 registration?supplierrespect to
5 recall specificsA , I do not
6 other than t o trying tosay I was
7 suppliercharacterize the forprocess
8 registration under the supplier tariff
9 for him again to complete the project

10 he had been tasked to complete.
11 not makingSo heQ . was
12 suggestions to you of how the process
13 should occur, is that correct?
14 That is correct.A .

15 go back to theQ . I want to

16 • protocol for just a moment
17 6.b as in boy, ( i i ) . correct thatAm I
18 section 6.b addresses what result isthe
19 if an eligible supplier’s application
20 does not meet the requirements of the
21 approval process in 6.a, is that
22 correct?
23 That appearsA . correct, yes.
24 to 6.b (i i) ,With respectQ .
25 this addresses if the insufficiency is
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1 suppli er * failure tothe result of the s
2 including EDIregister with the company,
3 is that correct?testing.
4 reads.how thatThat’sA . yes.
5 the supplier thatWho is i sQ .
6 in the first line o fbeing referred to
1 6 . b (ii) , do you know?
8 that questionTo answerA .
9 speculatewould be to ant o a s

10 interpretation of that.
11 said thatYouQ . you were

through 6. i f12 sectionsinvolved in 6 . a e ,
13 correctly?rememberI
14 correct.ThatA .
15 specificDid you haveQ •

involvement with respect to 6.b (ii)?16
17 Minimal,A . yes.

that18 And what wasQ .
19 involvement ?

one instanceI believe in20 A . a n
requirements21 that had met the t oentity

supplier but was not22 an eligiblebecome
requirementsto meet the o f23 taking steps

being able to have claims approved, I24
contact with that organization to25 i nwas
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1 let them know that they had the 30 days
2 listed here to complete that process o r
3 forfeit their place in the queue.t o
4 Was that entity a marketer?Q .
5 As defined in their CRESA .
6 application to the State of Ohio, I
7 believe that they were. yes.
8 And how did you make theQ .
9 determination of when to notify them?

10 I brought it Blank'sto Mr.A .
11 attention that they had not taken steps
12 complete the process Blankt o and Mr.
13 advised me when to notify them of their
14 30 day beginning point.
15 And when you say that theyQ .
16 completing the process.notwere are you
17 discussing the process in the supplier
18 tariff?
19 A . Yes, I a m .
20 And how did you make theQ .
21 determination that enough time had gone

922 by that you should notify Mr. Blank?
23 Blank had already beenA . Mr .
24 this particular entity wasaware that
25 not taking steps to complete that
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1 process and I additionally updated him

2 time that 90 days had

3 applicant hadpassed before the
4 additionally not taken any steps just t o
5 make him aware.
6 That 90 days had passed fromQ .
7 when?
8 The submission of theA .
9 registration under theapplication for

10 tariff.supp 1 i e r
11 Am I correct thatQ .

12 would not have to applyaggregators
13 tariff?suppliertheunder
14 I do not know the answer toA .
15 that.
16 would?Do you know whoQ .
17 Blanksure that Mr.I ’ mA .
18 questionspeak to thatcould more
19 but I do noteffectively than I could.
20 fact know if he would know thei n
21 answer.
22 With respectOkay. t oQ . a n
23 in 6,b (i i ) , how would anaggregator
24 fail to register?aggregator
25 I do not know.A .
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1 would know?Q . Do you know who

2 First, sure if thisA . I am not
3 i ssection applicable t oeven
4 but again Mr. Blank Iaggregators,

5 could speak to that question moresure

6 effectively, but I don't in fact know
7 if he would know the answer.
8 And why do you believe thatQ .

9 section may not apply tothis
10 aggregators?
11 A . Because of the
12 differentiation word supplierin the
13 being capitalized.
14 And what does that mean toQ .
15 you?
16 Typically in otherA .
17 capital S Supplier means to me a
18 marketer a generation supplier.o r
19 And when you say in otherQ .
20 what would you be referring to?areas.
21 Such as the supplier tariff,A .

122 things to that effect.
23 Do you know whether notQ . o r
24 explained at your meetingsthat was ever
25 explaining the protocol?

CEFARATTI FAX 216.687.09739 800.694.4787
GR0UPl.¥?&«.y

Court Reporting, Investigations and ComprehensrvB Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Heer, Cleveland, Ohio ♦4114-2850 
wwiiv.cefgroup.com

’ m

areas a



60
1 I do not recall if itA .
2 not .was
3 s go back toLet IQ . the

4 workshop packet if would/ please .you
5 You indicated that prepared draftyou
6 language for pages 64 , 65 and 66
7 registration,dealing with supplier i s
8 that correct?
9 I did prepare draftA . Yes,

10 information for that.
11 Did you work with anyoneQ .
12 that preparation?with respect t o
13 I did not.A . No,

administrator14 Who is the o fQ .
15 supplier contractscompetitive energy
16 designated 6 4?on page
17 it isIn this context,A . m e .
18 So SupplierOkay.Q .
19 that would be with aapplications,
20 under theregistercapital S/ t o
21 all submitted tosupplier tariff were
22 that correct?i sy OU ,
23 That iA .
24 How did you go aboutOkay.Q .

your draft materials?25 putting together
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1 What did youLet me rephrase that.

2 rely upon to put together your draft
3 materials?
4 I relied upon the supplierA .
5 tariff and the process forin place
6 Pennsylvania Power.
1 Were you involved in theQ .
8 i n place for Pennsylvania Power?p r o c e s s
9 No , I wasA . not.

10 So the procedures that youQ .
11 laid out on these pages were based on
12 information you obtained from the
13 supplier tariff?
14 addition to theA . I n
15 documentation Pennsylvaniafrom the
16 Power process/ yes.
17 Okay. 65 it refersQ . At page
18 to the FirstEnergy
19 Who is on that team?
20 I am not sure who thatA .
21 phrase refers to. I don't believe it
22 included in my draft.was
23 Okay. Did you present theseQ .
24 at the workshop as well?pages

25 I did.A . Yes,
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1 As I understand thisQ .
2 within ten days thereprocess,
3 review whether not thet oa s o r
4 application package a supp 1 i e r iso f
5 Thatc omp1e t e, is that wouldcorrect?
6 be page 6 4. 7

I

1 written andit is i tA . A s a s
8 presented. that correct.was yes,

9 not how i tthatQ . I s
10 actually occurred?
11 That is not how it occurredA .
12 in the latter part of the year 2000.
13 How did it occur?Q .

14 By definition, allA .
15 incomplete until theappl icat ions were
16 necessary components of apoint where J

either17 complete application were created
18 either createdand filed o rwere
19 filed at the PUCO and subsequently
20 approved by the PUCO.
21 what I think you’reQ . S o
22 of theindicating is that partssome
23 required information had not been
24 and approvedcreated by FirstEnergy yet
25 that correct?i sby the PUCO,

FAX 216.687.0973« 800.694.4787

1z

Court Reporting, tnvestigatwne end Comprehertsive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Ftoor, Cleveland, Ohio 44114*2660 
www.cefgroup.com

CEFARATTI
rD A Litigation 

tJiWyUr Support Company

' S

’ s

is a



( 
63

1 That is correct .A .
2 Do you know which partsQ .
3 those were?
4 I recall specifically theA .
5 coordination agreements and supplier
6 for the operating companies oftariffs
7 of beingFirstEnergy were in the process
8 fact filed andbut werecreated, not in
9 PUCO at the time weapproved by the

10 began accepting registration
11 retail electricapplications for
12 generation suppliers under those
13 tariffs .supplier
14 When did you begin acceptingQ .
15 applications?
16 We began acceptingA .
17 on or around the same dayapplications
18 that the PUCO began accepting
19 for CRES certification.applications
20 although I do not recall the date
21 specifically.

(22 On page 65 youOkay.Q .
23 indicate in one of your bullet points
24 if the energy supplier fails t othat

the additional information needed25 return
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1 to complete the application within 30
2 the application is no longerdays, valid
3 and they have to resubmit.
4 that 30 daysWhen does

5 start being counted?
6 year 2001, if aIn theA .

7 supplier tariffunder themarketer were

8 registration application,submit at o
9 ten daysFirstEnergy would have t o

10 letting them know ifthem,respond to

11 incomplete.it was complete o r

12 notification to theI f the
13 it was incompletethat andmarketer was

respond within 3014 that they did not
16 complete thattake steps t odays t o
16 then it could be found toapplication.
17 marketer would needbe invalid and the
18 r e app 1 y .t o

you say could be19 And whenQ .
indicating that it20 to me that’sfound,

21 invalid.isn’t automatically found to be

22 is that correct?
23 let meThereA . are cases

24 don’t know of anyback up. I cases

25 this has happened, buti swhere this
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1 shown of why that delay hasif cause i s
2 do recalloccurred, I
3 tariff allowinglanguage in the supplier
4 flexibility.s ottie
5 Have you hadOkay .Q .
6 situations where people have failed to
7 30 day period?comply within the
8 In the context under which IA .
9 question. for theanswered the prior

10 received whenApplicantsyear 2001, n o .
11 documentation has beenall of the
12 not to my knowledge hadavailable h a V e
13 this requirement placed upon them
14 m assumingAnd IQ .
15 and found to be invalid.A .
16 I'm assuming that yourQ .
17 and leaving out 2000to 2001reference
18 i s to the factagain due that notonce
19 all the materials needed for application
20 available in 2 0 0 0 ?were
21 That is correct.A .

»22 page 66.Would you turn toQ .
23 Can you pullNo , mind. out yournever
24 protocol again. please .
25 Would it be your belief
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1 that the 30 in 6.b (i i )day reference
2 is .the as the- 30 day referencesame
3 that you’re showing 65 withpageo n
4 to completing an application?respect
5 I would agree thoseA . are
6 similar statements .
7 they’reYou would agreeQ .
8 similar Do you think that'sstatements .
9 what the i s to in thereference

10 protocol?
11 know.I don'tA .
12
13 Deposition(Thereupon,
14 Exhibit-C was marked
15 o ffor purposes
16 identification.)
17
18 I have now marked as ExhibitQ .
19 IlluminatingCleveland ElectricC the
20 suppliergenerationCompany electric
21 I will tell youcoordination tariff.
22 the entirethat I have not copied
23 exhibit. but
24 portions that I will beonly those
25 asking questions about.
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1 supplierI
2 tariff that you discussing?have been
3 it is.A . Yes,
4 And this is theQ .
5 This of the supplierA . i s one
6 have been discussing.tariffs I
7 Q . I
8 one for Toledo Edison and Ohioseparate
9 Edison, i s that correct?

10 A . That is correct .
11 And am I correct that youQ .
12 assisted in developing this supplier
13 tariff the supplier tariffs includingo r
14 this one?
15 A . Yes.
16 In what ways did you assist?Q -
17 By reviewing different draftsA .
18 of the supplier coordination tariffs and
19 by pointing out inconsistencies with the
20 inconsistencies among the three
21 tariffs as typographicalwella s errors,
22 wouldand I say that would probably be
23 the extent of my involvement in that.
24 involved inWere youQ .
25 meetings in the development of the
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1 supp1i e r tariffs?
2 involved i n a meeting,A . I was
3 yes.
4 explain or describeQ . Can you
5 the meeting?what occurred in Please
6 what occurred in theexplain meeting .
7 supplier coordinationTheA .
8 reviewed by myselftariffs and twowere
9 individuals page by page and lineother

10 consistency and toby line to insure
11 that typographicalinsure errors were
12 caught.
13 understandi f INow,Q .
14 you said as part of thecorrectly what
15 applications forworkshop. that
16 supplier tariff werecompliance with the
17 that correct ?i sdirected to you.
18 Yes.A ,
19 received anQ . Once you
20 what did you do?application.
21 received anOnce IA .
22 I would do different thingsapplication.
23 depending on the pieces that were
24 included in that application. but for
25 of answering this question. Ipurposes
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1 will assume it a completewas
2 application .
3 I would forward the
4 supplier tariff coordination agreement
5 information to of FirstEnergy
6 for The credit information.review.
7 credit history form andsummary
8 supplemental credit information that may
9 included would bemay not have beeno r

10 treasury departmentforwarded to forour
11 review.
12 Any documents involving
13 tariffthe market based salesrate power
14 called for in the coordinationsupplier
15 tariff as necessary document fora
16 registration for a retail electric
17 generation supplier the supplierunder
18 coordination tariff be forwardedwould
19 the bulk power group for review.t o
20 The transmission documents
21 would be forwarded to American
22 Transmission Systems,
23 review.
24 relating to EDI testing to the
25 individuals in Customer Choice Services
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1 who handled EDI testing.
2 Could you repeat that. I • mQ .
3 just to whom.sorry.
4 To the EDI testingA .
5 Customer Choiceindividual s within
6 file the applicantwouldServices. I
7 the applicant'sa copy ofeither
8 State for CRESapplication to the

copy of that9 certification
10 to the State issuedapplicant's license
11 by the State.

If the applicant had12
utility consolidated13 requested a

the rates that would be14 billing.
of their16 parts ubm i 11 e d to m e a 5

application would have been forwarded to16
information17 system group tocustomerour

18 got into system.make sure those our
thoseI believe are the19

would consist o f20 items that consist o r
of the21

required22 and all of thedocuments
23 information.

When you indicated that you24 Q .
would file the CRES certification25
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1 application alldid you fileor license/
2 provided and
3 then make copies send off to others?t o
4 The CRES certificationA . o r
5 license was not required by any of
6 those entities Therefore,I mentioned.
7 I did not specific item. butcopy that
8 did in fact put it in that individual
9 c o mp any' s file.

10 referring toQ . An d ’ r ewhen you
11 individualthe company * s file, what else
12 would you have put into that file from
13 the supplier application?
14 I would have put copies ofA .
15 the information that I did forward to
16 which thoseothers. copies would be then
17 replaced by executed documents when they
18 available.were
19 Okay. Would you turn toQ .
20 page two of 54? It's marked in the
21 upper right hand of the suppliercorner
22 tariff. Just for of this portionease
23 of the deposition. theI’ll refer to
24 electric generation supplierCE I
25 the supplier
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1 tariff, i s okay?that
2 is okay.ThatA .
3 understand it.As IQ .

supplier you4 certified could be a n
5 electric generation supplier that’s
6 received certification from the PUCO and
7 then you would also have to have
6 notification underreceived written
9 tariff, is that(EI of thissection V

10 correct ?
11 appears to bestatementYourA .
12 correct, yes.
13 clarificationAnd just forQ .
14 i s the4 o f 5 4at pagepurposes.
16 definition generationof electric
16 read that definition.supplier. As I
17 it would appear to include marketers.
18 well asbrokers and aggregators a s
19 others, that correct?i s
20 1 don’t know.A .
21 And is that because youQ .
22 included in 4928.08what’st know
23 (A) or (B) ?
24 That’s correct .A .
25 it your understanding ofQ . I s
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1 the supplier tariff that if a n
2 a certifiedwanted to becomeaggregator
3 supplier under here they could?
4 A .
5 understanding related to that.
6 you know who might?DoQ .
7 I don tA . No , t .
8 Okay. you know whetherDoQ .
9 an application tonot IEU submittedo r

10 b e a certified supplier as it’s defined
11 i n your supplier tariff?
12 THE W I TNES S : Can I have
13 the question read back. please .
14 (Record read)
15 I do not know.A .
16 If lEU had submittedQ . a n
17 application. it would have come to you.
18 is that correct?
19 That isA . correct.
20 So are you indicating thatQ .
21 application from lEUyou never saw a n

r22 for registration pursuant to Roman
23 supplier tariff?numeral 5 of the
24 I am saying that I have notA .
25 I don’t know if I have seen awell.
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1 registration application from lEU to
2 a certified supplierbecome as defined
3 in this exhibit.
4 Could you readKAHN :MS .
5 please.back that answer,
6 (Record read)
7 an applicationHave youQ . seen
6 from lEU?
9 you please be moreA . Can

10 specific?
11 Any type of application thatQ .
12 would be submitted to you.
13 I have.Yes,A .
14 included inAnd what wasQ .
15 application?that
16 I do not recall with anyA .
17 specificity each item that was submitted
18 in that application.
19 you recall whetherOkay. DoQ .

you information with20 not they sento r
21 respect to
22 I don't remember.A .
23 Do you recall whether or notQ .
24 they sent
26 they being lEU?credit,

CEFARATTI FAX 216.687.0d73« 800.694.4787
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1 recall .A . I don't
2 If that information exists.Q .
3 i t would be in your records?
4 I believe it would be,A . yes.
5 specific fileAnd you haveQ . a

6 i s that correct ?I EU ,o n
7 A , Yes, I do .
8 information relatedAnd theQ .
9 what'IEU has submitted would be int o

10 that file?

11 A . Yes.

12 Do you know whetherQ . noto r
13 lEU has submitted information with
14 rate schedules?respect to
15 I don I t recall.A .
16 go offMS . KAHN : Can w e
17 the record for a minute?
18 (Discussion off record. )
19 BY MS . KAHN :
20 whileQ . Mr . Burnell, werew e
21 it wasoff the record. agreed that you

(22 would go back recordsand check your
23 with respect to lEU and supplement your
24 to the questions that I've justanswers
25 asked with respect to information lEU

CEFARATTI FAX 216.687.09739 800.694.4787
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1 would have submitted to you i n
2 and whetherapplications not theyo r
3 applicationsubmitted an t o
4 s upp1i e rcertified supplier under your
5 that your understanding?tariff. i s
6 Yes .A ,
7 Along those lines when youQ .
8 I would appreciate ifare supplementing.
9 submitted if you could indicatethat was

10 submitted on behalf of wellwho I E U as
included in11 informationif that’s your

12 file. Thank you.
13 Could you also t oturn

tariff?supplier14 thepage 3 of
complies.15 (Witness )A .

And I’m looking16 a t theQ .

all17 DAS R/definition of DASR caps
18 for directwhich stands access

and that’s defined19 service request
of communication that20 electronic form

21 shall be exchanged between the c ompany
22 and a Certified Supplier, and a
23 capitalized.Certified Supplier is

explain to24 Can you m e
what your understanding is of a DASR?25

FAX 216.687.0973ft BOO.694.4787
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1 That it is an electronicA .
2 transaction sent via EDI between a
3 entity and another to c ommun i c a t eone
4 customer information, customer
5 enrollment. a request for historical
6 information, things to thatusage
7 effect.
8 And when you’re using theQ .
9 word customer there. referring toIyou r e

10 the retail.customer?
11 referring endA . t o use
12 electric consumers.
13 So for a Certified Supplier,Q .
14 capitalized to provide serviceas here,
15 to the end user. they would need t o
16 submit DASRs, is that correct?
17 A . Yes.
18 And if youQ . could turn t o
19 page 18 o f 54 , it indicates that
20 enrollment o f customers under C, direct
21 service is done throughrequests.access
22 which may be submitted only by'a DASR,
23 a certified supplier. is that correct?
24 That is what thatA . sentence

25 states. yes.
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1 And are you at allQ . involved
2 in the submission of DAS R s ?

3 A . No , I am not.
4 you involved inQ . Are
5 determining who can submit a DAS R ?
6 A . Yes .
7 i s involvement?WhatQ . your
8 entity appliesif anA . Well,
9 this tariff,registration underfor I

10 introduce that applicant to the
11 individuals who perform the EDI testing,
12 applicant towhich ultimately allows the
13 servicesubmit direct requests.access
14 somebody submitsQ . When a n
15 a Certifiedapplication to become
16 i n while ISupplier, that ’ s caps.
17 distribute theunderstand you
18 it appearsand thereforeinformation you
19 decision maker. how is thenot theare
20 informed that they are now aapplicant
21 Supplier?Certified
22 When the information that isA .
23 various entitiespassed to the I
24 in a prior answer and thatdiscussed
25 successfully eitheris theninformation

CEFARATTI FAX 216.687.09739 800.694.4787
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1 reviewed and executed reviewed ando r
2 individualsmeets the criteria of those
3 it's forwarded to, am made o fI aware
4 the fact that that particular piece has
5 either been executed orreviewed and
6 specificreviewed and meets those
7 requirements.
8 piecesOnce those o f
9 information returned back to meare s o

10 I may forward them on to thethat
11 applicant, applicant that
12 they have completed the o fprocess
13 registration.
14 As a capi tai C capital SQ .
15 Certified Supplier, i s that what you
16 mean?
17 still unclearI ’ m to theA . a s
18 meaning of Certified Supplier in this
19 tariff due to the reference to 4928.08
20 Revised I don’t know whatof the Code.
21 exists i n that area.
22 Q . Let
23 you saying that you give themAreway.
24 is designated in (V) (E)the notice that
25 of this tariff atpage 15?

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 A . Yes.
2 you give them a writtenQ . S o
3 notice, i s that correct?
4 Ultimately, I do.A . yes.
5 I’m interpretingQ . your
6 ultimately that you may call them and
7 approved and thentell them you V e beenI

8 i s
9 that correct?

10 i sThat correct.A .
11 Have sentQ . you
12 notification lEU that they've beent o
13 (V) (E) ?approved under
14 i f’ t recall suchI donA .
15 lEU becausesent tohas been Imessage
16 applied forunsure if lEUa m
17 tariff.registration under thi 5

18 clarifyOkay. JustQ . s o
19 entitywhen youyour process.
20 notify them of approval. when yout o
21 notify them ofcontact them by phone to
22 the supplier(V) (E) o fapproval under
23 tariff, you then notedo
24 to sending a letter?file prior
25 Typically I do,A . yes.
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1 How much timeOkay.Q .
2 normally lapses between the phone call
3 and your written letter?
4 I haveTHE WITNESS: Can
5 that question read back. please .
6 read)(Record
7 of your use ofA .
8 have beenthe word normally, but there
9 situations where that verbal

10 communication and written communication
11 have happened within minutes o f one
12 another and there have been other
13 instances beenwhere it has o fmattera
14 week or two.a
15 Okay. WhenQ . you are
16 supplementing the other questions I
17 asked, if there something in lEU ' s
18 file with writtenrespect t o
19 notification of approval o f registration
20 under your supplier tariff. could you
21 also advise of that. please?
22 A . Yes.
23 With respect to entitiesQ .
24 that did apply for becoming a certified
25 supplier under your supplier tariff, a m

CEFARATTI FAX 216.687.09739 800.694.4787
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1 correct that all thoseI entities would
2 required to providehave been credit
3 information?
4 Again, I ’ m of thenotA . sure
5 meaning of the word certified supplier
6 in this tari ff because of its reference
7 Code,to the Revised my not knowing
8 that reference.i nwhat lies
9 Let me ask it a differentQ .

10 entity who applied under theAnyway.
11 tariff for registration,supplier
12 requiredcorrect that anyone would be t o
13 provide credit information? Or
14 I should say.everyone,
15 Yes.A ,
16 THE WITNESS:
17 get rolling on additional questions
18 I would like to take abouthere, a two
19 minute break.
20 fine.MS . KAHN : That’s
21 (Recess had.)

22 THE WITNESS: May I have
23 last question and answer read back.the

24 please .

25 (Record read)

CEFARATTI FAX 216.687.09739 800.694.4767 GROUP
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1 Thank you.THE WITNESS:
2
3 Deposition(Thereupon,
4 Exhibit“D was marked
5 for purposes o f
6 identification.)
7
8 Q .
9 marketdog the FirstEnergy Corp.i na s

10 tariffrate wholesalebased salespower
11 that is the formand also attached to
12 marketsales o fserviceo f foragreement
13 support generation.
14 addition. on the frontI n
15 of that is 11 toemail from Mr. B u r n ea n
16 supplier support.
17 Burnell,M r .Am I correct,
18 i s withthat this email you sent outa n
19 to the FERC tariff for MSG forrespect
20 market based wholesale power?
21 haveMay ITHE WITNESS:

»22 question read back?the
23 (Record read)
24 that thisI wouldA . agree
25 a copy of an email that Ifirst page is

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 regarding those tariffssent out t o
2 which several documents attached.were
3 And in your previousQ .
4 with respectquestions t o I sorry
5 with respect to the supplieranswers
6 you.mentioned a servicetariff,
7 Is this the serviceagreement .
8 agreement about which you were
9 take thatlet mereferring? I ’ m sorry.

10 You mentioned salesback . powera
11 tariff about whichthis thetariff. I s
12 referring?you were
13 it is not.No ,A .
14 What the purposeOkay.Q . was
15 informationthis t osending outo f
16 the attachments?suppliers with
17 to informTheA . purpose was
18 generationclaimants of market support
19 inform claimant of marketand t o
20 support generation of the documents that
21 distributeforwarded to me tohad been
22 those claimants.t o
23 If a claimant had an MSGQ .
24 how would the FERCclaim approved,
25 service agreement thattariff and the

CEFARATTI FAX 216.687.0973V 800.694.4787
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1 into play?sent out comeyou
2 I do not know.A .
3 Do you know whether or notQ .
4 executedthe service to beagreement has
5 MSG could be actuallybefore the
6 provided?
7 I do not know.A .
8 serviceOkay. I f aQ .
9 executed by aagreement were

10 would that executedsuccessful claimant,
11 thei nagreement be includedservice
12 file that you keep?
13 I don't know.A .

service14 know who theDo youQ .
15 would be sent to a tagreement
16 by theFirstEnergy upon execution
17 successful claimant?

18 I do not.A . No ,

19 Could you turn inOkay.Q .
20 let meyour package to I • m sorry.
21 forwardedthis first. Before youask

did22 claimants,attachments on to thethe
23 at them?and lookopen them upyou
24 did not.A . No , I
25 Did you have anybodyOkay.Q .

FAX 216.687.09739 800.694.4787
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1 contact you with whetherrespect to o r
2 a service agreement attachednot was o r
3 that they needed a of the servicecopy
4 agreement?
5 I did .A . Yes ,
6 the request?Q . An d what was
7 was that cleanThe requestA . a
8 serviceversion the agreement beo f
9 forwarded.

10 Then will you go backOkay.Q .
11 I handed you to thein the packet that
12 titled confidential draftpage that is
13 FirstEnergy Corp.of February 14th,

wholesale power sales14 market based rate
15 It's going to be a ways back.tariff?

Can you identify if that16
17 agreement that you sentserviceis the
18 request?out upon
19 I t .A . INo , can

Do you happen to know20 Okay.Q .
21 copy ofif this would be
22 the service
23 FERC ?
24 II don t .A . No ,
25 I believe withOkay.Q .

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 the workshop, you alsorespect to
2 indicated that you were involved in
3 preparing the sections on billing, would
4 supplier billing?that be correct.
5 Can I haveTHE WITNESS:

please .6 that question read back,
7 (Record read)
8 so theRUXIN : JustMR .
9 record is clear, Kahn, IMs . w e r e

10 to Exhibit B now?referring
11 MS . KAHN : Correct .
12 Q . Let me
13 Areway.
14 billing?
15 A . a m .
16 And what is yourQ .
17 involvement?
18 the wb r k s h o pWith regards toA .
19 or with regards to a universe o flarger
20 my job responsibilities?
21 theQ . Let’s start with

I22 workshop.
23 Okay.A .
24 up with theThen I’ll followQ .

26 rest.
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1 Okay. I am involved withA .
2 supplier billing to the extent that it's
3 necessary through the settlement and
4 balance process and something called
5 miscellaneous charges. which would be
6 switching fees for governmental
7 groups and research timeaggregation
8 that can be recovered.
9 Is that the portion that youQ .

10 at the workshop?presented
11 A . Yes.
12
13 Deposition(Thereupon,
14 Exhibit-E was marked
15 for purposes o f
16 identification.)
17
18 I’ll hand you Exhibit E.Q .
19 email that youThis would be an sent to
20 Nicole Schwartz at Enron with respect t o
21 the initial MSG load following bill.
22 Do you recognize
23 you did send?
24 I did ,A . Yes ,

25 you generallyAn d areQ .

CEFARATTI FAX 216.687.08739 800.694.4787 GR0UP5.!^Ssfcp«y
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1
2 MSG load following bills?
3 A . a m .
4 capacityAnd what aboutQ .
5 factor bills?
6 A . Yes,
7 you know ifQ . Do
8 any MSG bills to lEU?
9 The problemMR . RUXIN:

10 that question raises, of course, i sthe
11 that under the Code of Conduct, although
12 it's publicly acknowledged that I E U was
13 they receiveda claimant. whether noto r
14 allocation, I think. i s not yeta n
15 publicly available knowledge.
16 (Discussion off record.)
17 (Record read)
18 A . Yes.
19 I'd better rephrase theQ .
20 question. you sent any MSG billsHave
21 to lEU?
22 Yes.A .
23 And that was to lEU and notQ .

24 the lEU member. is that correct ?

25 That is correct .A .

CEFARATTI FAX 216.687.0973tr 800.694.4787 GROUP
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1 And who did youQ . send it to?
2 Kevin Murray.A .
3 Do you know whenQ . you sent
4 that bill approximately?
5 My hesitation isA . on the same
6 grounds as my hesitation to answer your
7 question about two question ago.s
8 I ’ m only asking s thatQ . w a
9 March

10 I understand that.A .
11 Off theRUX IN :MR .
12 record.
13 off record.)(Discussion
14 In March.A .
15 that your first bill toWasQ .
16 them?
17 let me back up. IA , I ’ m sorry.
18 misstated. April.
19 Was that your first MSG billQ •
20 sent to lEU?that you
21 RUXIN :MR . You can
22 answer that.
23 it was.Yes,A .
24 I believeOkay.Q . w e
25 early on that lEU is thediscussed
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1 aggregator for its is thatlEU members/

2 understanding?your

3 That is my understanding.A .
4 Do you know who submittedQ .
5 the DAS R s for the lEU members?
6 A . No , I don't.
7 Do you know who would knowQ .
8 that?
9 A . t name anyone

10 specifically who would know that, no .
11 Do you know what departmentQ .
12 responsible for that?i s
13 That being if lEU did sendA .
14 EDI transactions to FirstEnergy?
15 again.Q . say that
16 I blanked out for a moment there.
17 (Record read)
18 Q . My question whatwas.
19 department would have knowledge of the
20 .filing of DASRs?
21 The Customer Choice ServicesA .

122 department
23 That’s the department thatQ .
24 in , is that correct?you’re
25 That is correct.A .

CEFARATTI FAX 216.687.09739 800.694.4787
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1 And who within thatQ .
2 department would know?
3 I could speculate, but IA .
4 don’t know who would know.
5 speculation mightAnd yourQ .
6 Stephanie Gibsoneither Tarab e o r
7 Burton?
8 correct .That•sA .

billing, i t9 With respect toQ .
10 the billingunderstanding thatis your
11 the claimant for MSG and not togoes to
12 thatthe end i s correct?user,
13 Under the assumption thatA .
14 referring to i sthe billing you're

market support generation billing?15
16 Correct .Q .
17 t s correct,ThatA . yes.

there is18 correct,I f IQ . a na m
claimant of the MSG,19 theexception that

20 your aggregator.in other words,
21 elect to havebroker.marketer, onecan

end user which22 single bill sent to the
23 MSG portion wellwould include the a s
24 distribution. is that correct?as the
26 When I clarified beforeA . a s

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 MSG bill. it appears to m e r e
2 of different things.blending a couple
3 Okay. Explain to me.Q .
4 How about you explain to me.A .
5 Can you ask a more specific question?
6 what you thinkI’m notQ . sure
7 What do you thinkwe’re blending.
8 blending?we’re
9 I clarified by saying MSGA .

10 issuing ofbilling, which to me is the
11 claimants forbills to market support
12 generation for the generation they have
13 been allocated.
14 questionYour follow-up
15 customer billingreferred to an end use
16 the utility does make available tothat
17 any entity operating with FirstEnergy in
18 having customers.
19 So if an MSG claimantQ .
20 selected the latter, other words,i n
21 having one bill theirsent to customer.

Isent to22 are you indicating that i sthat
23 is thenthe customer and an MSG bill
24 sent to the claimant?
25 A bill is the endsent toA .

CEFARATTI FAX 216.667.09739 600.694.4787
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1 user which would have a generation
2 all billsi tcomponent to sent t oa s
3 end Use customers have a generation
4 component to them.
5 Additionally, you are
6 you state that an MSG billcorrect when<
7 would be claimant.thesent to
8 I’mjust trying to thinkQ .
9 back questions, I'm Isorry.on my

10 don’t want to repeat.
11 With respect to the MSG,
12 pay FirstEnergyif the fails toclaimant
13 for the MSG, FirstEnergy have thedoes
14 option of the end user?going after
15 I do not know.A .
16 re back to ExhibitIW eOkay.Q .
17 believe if you willB as boy and Ii n
18 s marked as 110,that »turn the paget o
19 of EDIthis a descriptioni s
20 have familiarityrequirements. Do you
21 requirements?with the EDI
22 small extent.A . To a yes.
23 you explain to meQ . Okay. Can
24 what is
25 EDI testing?
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1 A . I cannot.No ,

2 Do you know what theOkay.Q .
3 trading partner profile information is?
4 A . No , I don’t.
5 Q .
6 what the trading partner profile
7 information is?
8 not with any degree ofA . No ,

9 certainty.
10 Do you think it may beQ .
11 Stephanie Gibson or Tara Burton?
12 It may be.A .
13 alsoDo you think they mayQ .
14 know what for EDIa dedicated system
15 testing is?
16 They may.A .
17 Do you know ifOkay. I EUQ .
18 performed testing?EDI
19 I don’t.A . No ,
20 knowDo you know who mightQ .
21 that ?
22 Not with any degree o fA .
23 certainty, n o .
24 go back to theOkay. Can weQ .
25 which would beprotocol for a moment,

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
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1 Exhibit A, and at page 2 is the

2 definition of EDI/ which is defined a s
3 the electronic data interchange which
4 format a supplier will utilize submitt o
5 enrollmentelectronic of a customera n
6 for retail electric service.

i

7 What would be your
8 understanding of who’s referred to a s
9 the end usercustomer? Is that

10 customer?
11 I would agree with thatA .
12 statement, yes.
13 involved in theQ . Are you
14 enrollment for customers?process
15 I * m not.A . No ,
16 Do you know who is?Q .
17 I do know that Tara BurtonA .
18 are involvedand Stephanie Gibson i n
19 that.
20 are they advisedQ. And how
21 enrolled?b ethat customers may
22 understand yourA . I don’t
23 question.
24 step back.Okay. Let meQ .
25 enroll aPart of being able to c u s t ome r

FAX 216.687.09739 800.694.4787 CEFARATTI
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1 would be successful completion of the
2 registration process. is that correct?
3 A . Yes, that is correct.
4 StephanieSo how andQ . are
5 Tara advised that that process has been
6 completed and they can accept enrollment
7 o f customers?
8 A , They are advised of that by
9 an internal broadcast email message

10 illustrating the progress that entities
11 have made with completing their
12 associated registration process with
13 FirstEnergy.
14 Q . And in this enrollment
15 just I understand, theprocess. s o
16 procedure would first be the requirement
17 to register to get a password to submit
18 Then claim would bethe
19 submitted by a successful registrant who
20 has received a password. Then the
21 approval of the claim process would

122 and once that is complete.occur.
23 can be enrolled. is thatcustomers
24 correct?
25 incorrect.A . that isNo,

CEFARATTI FAX 216.667.09739 800.694.4787
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1 This is MSG, okay?Q .
2 With that clarifier,A . Okay.
3 that is not correct .n o ,

4 Can you tell me what is theQ .
5 process then?
6 To allow flexibility forA .
7 customer enrollments via EDI, those
6 enrolled anytime bycan becustomers
9 that have contracted withthose entities

10 servicethose end customers foruse
11 regardless
12 support generation claim. thatOnce
13 subsequently approved, theclaim i s
14 entity which initially enrolled those
15 may submit a changecustomers
16 particulartransaction to those
17 accounts.
18 order to change them fromI nQ .
19 whatever service they’re on to MSG
20 service. that correct?i s
21 That is correct .A .
22 proper way to enrollAnd theQ .

23 is thatis with the DASR,
24 correct?
25 I believe that is the onlyA .
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1 way to
2 Okay. Am I also correctQ .
3 that you have involvement with the
4 actual scheduling of MSG?
5 Minimal.A .
6 And whatQ . would your
7 involvement be with the scheduling?
8 PointingA .
9 specific web site where they are to

10 make their schedules .
11
12 (Thereupon, Deposition
13 Exhibit-F was marked
14 for purposes o f
15 identification.)
16
17 I have marked as Exhibit F aQ .
18 8th of 2001 email from DougJanuary
19 Burnell to supplier support. M r .
20 Burnell, did you send this email out?
21 A . I did .Yes,

922 And who do you recallQ .
23 i tsending to ?
24 Anyone whoseA , contact
25 information I had in my records

CEFARATTI FAX 216.687.0973O 800.694.4787

enroll a customer.

GROUP
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1 regarding operating and working with
2 FirstEnergy and the operating companies
3 of FirstEnergy.
4 this went out to aSo0 .
5 broader group than just MSG claimants.
6 is that.correct?
7 i t i s correct .Yes,A .
8 And where i t says attentionQ .
9 and potentially productionproduction

10 what did you mean bysuppliers,
11 and potentially productionproduction
12 s upp1i e r s ?
13 Entities who may haveA .
14 already been working with FirstEnergy o r
15 of progressing to ain the process
16 they could work withpoint where
17 entities who mayFirstEnergy and those
18 contemplating workinghave been with
19 FirstEnergy in bringing retail electric
20 controlpower into areas.our
21 a production supplierQ . S o
22 that is bringingwould be someone
23 is that whogeneration into FirstEnergy,
24 you intended?
25 II donA .

CEFARATTI FAX 216.6S7.09739 600.694.4787 GROUP tiiSa'Ss.p.n,
Court Reporting, Investigations and Comprehensive Senrices for Legal Professionals
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1 characterization/accurate n o .

2 What would be?Q .

3 An entity that has completedA .
4 the appropriate with FirstEnergysteps
5 allow them to retail customers.t o have
6 WhatQ . would those steps
1 include?
8 it woulda marketer.ForA .
9 include completion of the registration

10 materials under the supplier
11 coordination contracting withtariff.
12 and enrolling thosecustomers customers.
13 And what would it includeQ .
14 for aggregator?a n
15 I don’t know.A .
16 I can better understand.Q . S o
17 are you indicating that before a
18 could domarketer scheduling with
19 FirstEnergy, they would have to c o mp1e t e
20 the obligations in the supplier tariff
21 and the registration?

I22 If that marketerA . were
23 that’srequired to schedule at all. yes ,
24 correct,
25 correct that if anAm X alsoQ .

CEFARATTI FAX 216.687.0973O 800.694.4787
GROUPl.J^^'^p.ny
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1 required to schedule.aggregator were
2 you don't know whether not theyo r
3 would have to comply with the supplier
4 tariff registration?
5 That’sA . correct .
6 Why would a marketerQ . not
7 schedule?have to
8 One
9 approved load followingmarketer has

10 generation .market support
11 if the marketer hasButQ .
12 elected tocustomer haselected or its
13 thatof capacity factor.make use
14 scheduling?requires
15 I would say it doesn'tA .
16 necessarily require scheduling.
17 elaborate on thatQ . Can you
18 answer?
19 A marketer who has approvedA .
20 capacity factor MSG and has enrolled
21 service does not have tocustomers for
22 schedule.
23 And how would the capacityQ .

factor generation be provided if they24
25 didn't schedule?

CEFARATTI FAX 216.687.0973V 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services for Legal Professionals
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1 It would not be.A .

2 They wouldn't be able theQ .
3 end user wouldn't get the generation, i s

4 that your answer?
5 They would get generation,A .
6 but they would not get the capacity
7 factor generation.
8 So if they didn't schedule.Q .
9 they would effectively get load

10 following generation is what Iyou r e
11 saying?
12 I’m saying they wouldN o .A .
13 generation. but it would not be MSGget
14 generation.

answer indicating15 Q . Is your
16 that capacity factor only really relates
17 to MSG?
18 A . Yes, I a m .
19 Okay. who hasQ .
20 obtained MSG for of its customersone
21 and has elected capacity factor would be

scheduling.22 required to be involved in
23 is that correct?

24 it's not correct.No ,A .

25 And why not?Q .

CEFARATTI FAX 216.687.09739 800.694.4767
GROUP tif^'SSnp.ny
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1 the marketer couldBecauseA .
2 schedule and that customeropt not to
3 would be served through the fact that
4 of lastFirstEnergy is the provider
5 resort and would serve that customer.
6 albeit not the MSG.the generation
7 So to get the MSG they wouldQ .
6 to schedule?have
9 That's correct .A .

10 loadThe election as toQ .
11 and capacity factorfollowing was

claim for MSG,part of the12 submitted a s
13 is that correct?
14 that IA . Yes,

information that15 And that'sQ .
is that correct?16 submitted to you,was

information that17 It isA . was
18 to FirstEnergy.submitted

thatDo you have19 Okay.Q .
files with respect20 information in your

21 the claimants?t o
22 don' t .N o ,A . I

that informationWhere i s23 Q .
24 kept?

database.Oracle25 In anA .

FAX 216.687.0973B* 800.694.4787

Court Reporting, Investigations and Comprehensiva Services (or Legal Professionats
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1 And who's responsible forQ .
2 the database?
3 I do not know.A .
4 Do you know who hasQ . access
5 to it?
6 I don’t.No ,A .
1 I assume thatQ . means
8 you do not?
9 to it, butI do haveA . access

10 universedo not know the of those whoI
11 also have access.
12 So you couldOkay.Q .
13 not somebody haddetermine whether o r
14 elected capacity factor or load
15 following a claim?for
16 could.Yes,A . I
17 know whether lEUQ . Do you
18 its MSGforfactor
19 claims?
20 I think youMR . RUXIN:
21 answer that question.can
22 THE WITNESS : Can
23 the question read please.back.
24 rephrase it. Did lEUQ . Let me
25 its MSGselect capacity factor for

CEFARATTI FAX 216.687.0973V 800.694.4787 GROUP
Court Reporting, Investigations and Comprehanstvs Services ftx Legal Professionals

600 Superior Avenue East, Bank One Center. 24th Floor, Cleveland, Ohio 44114-2850 
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1 claims?
2 they did not.A . No ,

3 assume theyTherefore IQ .
4 selected load following for their MSG
5 claims, that correct?i s
6 that is correct .Yes,A .
7
6 Deposition( Th e r eupon,
9 markedExhibit-G was

10 o ffor purposes
11 identification. )
12
13 markingIQ . a m a s

email from Mr.14 2 0 0 0 ,December 15,
15 Burnell to Gloria Ogenyi, 0 G E N Y I .

do you recall sending thi16 M r 4 Burnell, 5

17 email to Enron?
18 I do .A , Yes,
19 And I would note that inQ .
20 you indicate that approval o fthis email
21 let me step back.their MSG claims

this email deal22 Does
23 specifically with MSG claims?
24 it does.Yes,A .

And you indicate that25 Q .

CEFARATTI FAX 216.687.09739 800.694.4767 GROUP a'&np...
Court Reporting. Investigattens and Comprehenelvo Services far Legal Professionate

600 Superior Avenue East, Bank One Center, 241b Floor, Cleveland, Ohio 44114«2660 
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1 is pendingapproval of the MSG claims
2 successful registration i nt o operate
3 service territories. is thatits
4 correct ?
5 A . Yes.
6 What did you mean byQ .
7 successful registration here?
8 A . Here?
9 Um-h mm.Q .

10 meant successfulA . I
11 registration supplierunder the
12 coordination tariff.
13 sendAnd didQ . you ever a n
14 approval ofemail to or advise I EU that
15 their claims successfulwould require
16 registration supplierunder tariff?the
17 Go off theMR . RUXIN:
18 for minute?record a
19 U m-h mm,MS , KAHN :
20 (Discussion o ff record.)
21 (Record read)

I22 You mayRUXIN:MR .
23 the question.answer
24 I don'tI donA . t know, o r
25 recall say.

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP ®Xp.ny
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1 Would you have been theQ . only
2 advised them of that?haveperson to
3 A . No .
4 could haveAnd who elseQ .
5 advised them of that?
6 I don I t know.A .

I

7 Blank?M r .Q .
8 Perhaps .A .
9 Do you recall if the topicQ .

10 registerof needing toof being
11 tariffsupplierunder the ever came up
12 you and lEU?conversation between
13 I do not recall.A .

recall if14 thereYou don'tQ .
15 any conversation with respecteverwas
16 you andsupplier tariff betweento the
17 I EU ?
18 I do not recall if thereA . was
19 any conversation
20 Okay.Q .

that topic.21 aboutA .
22 IYouRUXIN :MR . r e
23 the reporter’sdropping your voice,
24 a hard time hearing you.having

26 THE WITNESS : Okay.

CEFARATTI FAX 216.687.0973Q 800.694.4787
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1 Thank you,

2

3 Deposition(Thereupon,

4 Exhibit“H was marked

5 for purposes o f

6 identification. )

7
8 beenI'm handing you what'sQ .
9 marked a marketThis isas Exhibit H.

10 support workshop and Igeneration
11 believe slides.that these M r .were
12 Burnell that you prepared for thatt

13 workshop. is that correct?
14 that's correct.A . Yes ,
16 again this deals withOnceQ .

16 FirstEnergy registration. Can you
17 explain what registration this was
18 applying to?
19 This was applying toA .
20 registration under the supplier
21 coordination tariffs.
22 And once again it'sQ .
23 indicated as market support generation
24 registration,
25 That is what that slideA .

FAX 216.687.09739 800.694.4787

Court Reportino. Investigations and Compfehansive Services for Legal Protessionala
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1 says. yes.

2 Do you know what type o fQ .
3 claimants attended this workshop o n
4 October 2nd?
5 you rephrase thatA . Can
6 question, please?
7 whether thereDo you knowQ .
8 aggregators in at theattendancewere
9 October 2nd workshop?

10 do not know if thereNo , IA .
11 not aggregators inwere
12 attendance .
13 you recall seeing Mr.DoQ .
14 That would be Kevin Murray toMurray?
15 be accurate.
16 I do not.N o ,A .

Do you recall seeing Sam17 Q .
18 Randazzo?
19 I do not.No ,A .

you recall seeing20 DoQ . anyone
21 from lEU?
22 I do not.No ,A .

just don't recall is23 YouQ .
all those, correct.24 t o a syour answer

25

FAX 216.687.0973O 800.694.4787

Court Reporting, Investigstfons and Comprehensive Servicee for Legal ProfessionBls
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1 I do not recall seeing them.A .
2 your presentation of yourQ . I n
3 did youat this workshop,materials
4 a distinctionindicate that there was
5 registering for aggregatorbetween a n
6 a marketer?versus
7 Could weKORKOS 2 :MR .
8 hold right there for just a moment,

9 please?
10 off record.)(Discussion
11 (Record read)
12 Let me clarify. That ' s theQ .
13 1 1October 2nd workshop, a
14 clear.
15 t recall.I don IA .
16 your mind is thereI nQ . a
17 distinction between registration for
18 approval of a claim for aggregatora n
19 versus
20 In my mind.A . yes.
21 distinction .
22 Tell me what thatQ .
23 i s .distinction
24 I cannot say with anyA .
25 specificity or put to words a

FAX 216.687.09739 800.694.4787

a marketer?
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there is a
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1 description of that distinction.
2 Is it that the inforjnationQ

3 provided is different ?
4 Can you beA .
5 please?
6 Is the information for theQ .

I

7 registration required for approval
8 claim different between aggregatora n
9 marketer?versus a

10 I don’t know if that’s theA .
11 that distinction inreason why I have
12 my mind between those two entities.
13 must beWell, thereQ . some
14 making a distinction.basis that you are
15 In my mind the reason thereA .
16 a distinction between those entitiesi s
17 thethat i nis due to the fact
18 stipulation in the FirstEnergy
19 spells out in onecase it o ftransition
20 marketof thethe first sentences
21 generation portion marketers,support
22 aggregators and brokers.
23 realize there are threeQ . I
24 but what I’m askingdifferent entities,
25 there a distinction in how theiri s , i s

CEFARATTI FAX 216.687.09739 800.684.4787 GROUP
Court Reporting. Invesfigatons end Comprehensive Services for Legal Proftssstonab
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1 claims approved, the process i nare
2 which their claims approved?are
3 I would haveA . t o say
4 physically approving the claim defined
5 moving the fromstatusa s
6 approved isn't the same, but thea n
7 entity isdetermination that eligiblea n
8 to have that done, don’t know.I
9 explain why youCould youQ .

10 don’t know?
11 was not theA . IBecause
12 individual and continue not to be the
13 individual to make that determination.
14 Do you have knowledge aboutQ .
15 the information that reviewed towas
16 make those determinations?
17 I don’t.A . No ,

18 Let me have you turnQ . to page
19 the slide marked as2 of Exhibit H,
20 market support generation notifications.
21 In the third bullet it indicates upon

I22 verification the supplier will b e
23 contacted and then the claim is b et o
24 execution theapproved pending the o f
25 applicable service agreement . Do you

GEFARATTI FAX 216.687.09739 800.694.4787
GR0UP5JS!?sX.p«.y
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1 see that?
2 I do.Yes ,A .
3 Is that the serviceQ .
4 that has been filedagreement at FERC?
5 I do not know.A .
6 i fOkay. Do you knowQ .

7 would be required to executeaggregators
8 the service agreement?
9 either .I do not know that,A .

10 Do you know whether notQ . o r
11 serviceIE U has executed agreementa
12 slide?in yourthat's referred to
13 I don't.A , No ,
14 might knowyou know whoQ . Do
15 that?
16 I don I t .A . No ,

17 serviceOnce the agreementQ .
18 whoi s who would haveexecuted/
19 would maintain it at FirstEnergy?
20 don't know.IA .
21 believe you have testifiedIQ .
22 t know whether or not aIthat you don
23 I ’ msupplier aggregatorsorry, a n
24 register under thewould have to
25 supplier tariff in order to have an MSG

CEFARATTI FAX 216.687.0973O 800.694.4787
GROUPl4iSs&.p.ny
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1 claim approved/ i s that correct?
2 Could ITHE W I TNES S :
3 have that question read back. please.
4 {Record read)
5 That isA . correct.
6 Q . If an aggregator notwere
7 required to register under the supplier
8 tariff, with an approvedaggregatora n
9 MSG claim. would it be necessary

10 registered under thesupplier who is
11 supplier tariff to become involved
12 before the MSG could flow?
13 I don’t know.A .
14 Okay. Did you have anyQ .
15 involvement in preparing the retail
16 tariff?electric
17 specific inb eA . Can you more
18 that. please?
19 Did assist in theQ . you
20 preparation development of thetheo r
21 retail ,retail electric tariff? The not

I22 the wholesale.
23 Just toMR . RUXIN:
24 there are a lot of retailclarify,

25 tariffs.

CEFARATTI FAX 216.687.09739 800.694.4787
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1 Okay.MS . KAHN : PUCO
2 number 13.
3 WI TNESS :THE Can you
4 read, please, original question.the
5 (Record read)
6 That was filed in theQ .

7 transition case.
8 I had minimalA . Yes,
9 involvement in that.

10 What was that minimalQ . Okay.
11 involvement?
12 of itI reviewed portionsA .
13 I believe.for typographical errors o n ,
14 occasion.one
15 Do you have any involvementQ .
16 FirstEnergy web site supplierin the
17 list?
18 Minimal,A . yes.
19 How is the informationQ .
20 thisgathered number one. createto ,
21 upda t e it?list and then tosupplier
22 start there.letHow is it to create.
23 information is gatheredA . The
24 the list.from the entities o n
25 suppliers on thetheQ . So

CEFARATTI FAX 216.687.0973O 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Servicca for Legal Professionals
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1 the information i s gathered fromlist,
2 is?that what yourthem. i s answer
3 Yes,A .
4 that gathered?An d how isQ .
5 otherThe applicantsA . o r
6 retail electricinvolved in theparties
7 submitted informationprogram who have
8 register underFirstEnergy either t ot o
9 tariff or to becomethe supplier a n

10 supplier under the protocol. i feligible
11 can be widely contactedentitiesthose
12 and notby a variety of customers
13 a specific geographiclimited to
14 contacted and askedlocation, they ' re
15 information that appearsthe applicable
16 that web site.o n
17 And the web site indicatesQ .
18 of suppliersthat it is a list
19 and registered or whosecertified
20 pending to sellregistration is
21 electricity in FirstEnergy’s operating

♦22 territories .c o mp any
it your understanding23 I s

that merely being an eligible supplier24
25 under the protocol could make you

FAX 216.687.09739 800.694.4787
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1 eligible to sell electricity?
2 I don't know.A .
3 Do you know if it’sQ .
4 to register under thenecessary supplier
5 tariff to be able to sell electricity?
6 I don’t.A . No , I don I t know
7 that.
8 And do you know how theQ .
9 determination is

10 status on the web site, whether or not
11 pending is designated?approved o r
12 I do .A . Yes,
13 And how is thatQ .
14 determination made?
15 For marketers, it isA .
16 c o mp1e t i o n of the registration process
17 under the coordination tariff.supplier
18 And if you areQ . not a
19 marketer, how is the determination made?
20 o f .A . That I am unsure
21 have any input intoQ . Do you
22 what registration status is designated
23 site?
24 For marketers.A . I do .yes.
25 So if an entity is merelyQ .

CEFARATTI9 800.694.4787 FAX 216.687.0973
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1 then you're
2 Is thatnot involved, is that correct ?
3 answering?what you're
4 but it isI may be involved,A .
5 passing the information along as opposed
6 coordinating and making thatt o
7 determination.
8 As of February Sth, IE U wasQ .
9 listed on your web site that their

10 registration pending. Can youwas
11 were designatedexplain why they a s
12 a pending registration?
13 really cannot.No,A . I
14 you asked to provideQ . Were
15 I EU ’ s status
16 web site?o f registration for the
17 A . Yes, I was.
18 And what information did youQ .
19 provide?
20 I don't recall.A .
21 So how is it that you recallQ .

r22 that you were asked?
23 1 recall being asked. but IA .
24 do not recall how I learned of that
25 completion and in what manner I

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP^i!&.p«y
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1 forwarded that information to the
2 individual who does keep that web site.
3 When you say completion,0 .
4 what do you mean by completion?
5 That they were eligible toA .
6 be moved from a pending status to a
7 nonpending status.
6 I’m not sure that they haveQ .
9 been. you aware that they haveAre

10 been?
11 I don’t recall withA . any
12 certainty.
13 Do you keep records withQ .
14 you provide toinformationrespect to
15 the webthose people who put together
16 site information?
17 I do not.A . N o ,

18 Do you advise them i nQ .
19 writing?
20 Sometimes I do .A .
21 therecall whenQ . Do you
22 asked with respect to lEUquestions were
23 how you advised of the status to put
24 registration?under
25 RUXIN : For purposesMR .

CEFARATTI FAX 216.687.09739 800.694.4787
GROUPsi!{fcp.oy

Court Reportins. Investigations and Comprehensive Servtoes for Legal Professionals
600 Superior Avenue East Bank One Center, 24th Floor, Cleveland, Ohio 44114*2650 

vi/ww.cefgroup.coni



( 
121

1 o f clarification, you ask how dowhen
2 you advise. do you
3 which?
4 The means byKAHN :MS .
5 which. Thank you.
6 specific instance,A . thisI n I
7 do not recall the means by which I may
8 have several occasions communicatedo n
9 to the individual who does thiswork o n

10 web site.
11 When you communicate inQ .
12 writing, that by email?i s
13 Sometimes.A .
14 Would there beQ . Okay. a way
15 for a consumer looking siteat your web
16 to know whether or not this is a n
17 entity registration is pursuantthe
18 to the supplier tariff?
19 I don’t know.A .
20
21 (Thereupon, Deposition
22 Exhibit-I markedwas

23 for purposes o f
24 identification.)
25

CEFARAni FAX 216.687.09739 800.694.4787
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1 Before I do this,Q . M r .

2 a participantalsoVaccaro was o r
3 should say at the Octoberpresenter I
4 is that correct?2nd workshop,
5 it is.A . Yes,

6 And did you stay for theQ .
7 entire workshop?
8 did .A .
9 hand you what's beenQ . Let me

10 whichExhibit I ,marked as t o m y
11 understanding is that this titledi s
12 generation i d a t i o nV a 1market support
13 handedand that Mr. Vaccarocriteria
14 October 2nd meeting.out at thethis
15 this handout?seeingyou recallDo

recall seeing this16 I doA . Yes,
17 handout.
18 turn to page 3 ,Could youQ .

thisVaccaro describe19 Did Mr.please.
presentation?20 part of hishandout as

21 I don’t remember.A .
22 On page 3 underOkay.Q .

n u mb e r23 contract table approval,customer
24 that the supplier mustit indicates2 ,

supplier registered with25

FAX 216.687.09739 800.694.4787
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1 Do you know what that means?FE .
2 No , I don’t.A .
3 I’m done.MS . KAHN :
4 Thank you very much.
5 Kahn ,RUXIN: Ms .MR .
6 certainhave agreed supplementt ow e
7 withBurnellsupplied by M r .answers
8 submitted by lEU inmaterialt orespect
9 application forconnection with its

10 registration .
11 obviously not yethaveWe
12 find the file andhad an opportunity to
13 review it. We do have a
14 confidentiality agreement with lEU and I
15 anything in thatdon I t know whether
16 materialagreement reaches any of the
17 which we would otherwise be obligated to
18 supply I fyou.
19 clarify.KAHN : Let meM S .
20 t asking for the forI w a s n ’ agreements,
21 copies of them.
22 IMR . RUXIN:
23 understand.
24 MS . KAHN :

supplied25 asking whether o r

CEFARATTI FAX 216.687.0973« 800.694.4787 GROUP »*SSap.o,
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1 by lEU.
2 MR . R U X I N : I
3 understand.
4 Okay.KAHN :MS .
5 RUXIN : IMR .

understand. attempted toand I
7 confidentialitycompare our
8 there andunderstandings with what's
9 otherwise agreed to supply.what we have

10
11 What I was going to say
12 is if we determine.that anything you
13 have ininquired of which wehave our
14 responsive toand would bepossession
15 what we willcovered.request isyour
16 the appropriateto do is preparepropose
17 for you toconfidentiality agreement
18 client .execute on behalf of your
19 That’s fine.KAHN : IMS .
20 just didn't want you to think that I
21 asking for the actual documents.was
22 WeR U X IN :MR .
23 that withoutIt's justunderstood.
24 looking at the stuff in the agreement.
25 to which we’reI don’t know the extent

FAX 216.687.09739 800.694.4787
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1 4 7 5 0CEFARATTI GROUP FILE NO.

2 ENRON ENERGY SERVICES ANDCASE CAPTION:
3 FIRST ENERGY CORP,, ET AL .
4 BURNELLDE PONENT : DOUGLAS S.
5 2 0 0 1APRIL 12,DEPOSITION DATE:
6 
7 (SIGN HERE)
8 The State of Ohio,
9 ) S S :County of Cuyahoga

a Notary Public in and10 Before m e ,

personally11 said County and State,for
BURNELL who12 appeared DOUGLAS S.

acknowledged that he/she did read13
transcript in the above-14 his/her

listed any necessary15 captioned matter.
accompanying errata16 on thecorrections

17 and did sign the foregoing swornsheet.
is his/her18 statement and that the same

19 free act and deed.
I have20 WHEREOF,IN TE S TIMONY
and official21 affixedhereunto my name

this 22 seal a t /
2 0 0 1 .23 A . D .day of 7

24 
Commission Expires25 Notary Public
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but 
that

Hascher, a Notary 
for the State of 

qualified,
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testify the
nothing

t o 
witness;
that the
transcription

given by the

A . 
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WITNESS

Julie
within

duly commissioned-and
certify that the' 

was duly sworn to 
the whole truth and

the cause aforesaid;
witness

the 
afterwards 
foregoing

o f
witness

Pub lie
Ohio, 
do hereby 
witness, 
truth,

truth in 
testimony 
by me 

presence 
transcribed, 
true and 
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WHEREOF,
my hand this ________ , 2 0 0 ry

I do further 
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party,

event of

h e r e u n t 
__________
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of Ohio

Hascher, 
and for the

certify that
counsel or
otherwise
action.
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specified.
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Applicant: An entity that has submitted a complete Application to enter into a2.03

Service Agreement under this Tarilf.

2.04 Application: An application for service under this TarifFin the form attached hereto

as Attachment A.

2.05 Authorized Representative: The person(s) designated in writing by the Parties to

enter into Transactions under their Service Agreement(s).

2.06 Book-Out: An agreement whereby the Parties, and/or third parties, are relieved of

their respective obligations to deliver and receive Electric Service under Transaction(s) without

physical delivery of Electric Service.

Bulk Power Group: The organization within FirstEnergy that performs wholesale2.07

merchant function activities on behalf of the FirstEnergy Operating Companies.

Business Day: Any day on which Federal Reserve member banks in New York City2.08

are open for business.

Buyer: The Party to a Transaction that is obligated to purchase Power during the2.09

Period of Delivery specified for that Transaction.

Capacity: The resource that produces electric energy, measured in megawatts.2.10

2.11 Certificate of Concurrence: A certificate, in the form annexed to the Service

Agreement appended hereto as Attachment B, executed by a Customer that wishes to engage in

exchange Transactions under this Tariff.

2.12 Confirmation Letter: A written notice setting forth the terms of a Transaction

substantially in the form annexed hereto as Attachment C or in Attachment E.

FirstEnergy Corp ,
Market-Based Rate Wholesale Power Sales Tariff (MRT)

First Revised Sheet No. 2 
Superseding Original Sheet No. 2 

Effective March 6,2001
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2.29 Interest Rate: The lesser of Prime Rate plus two percent and the maximum lawful

rate permitted by applicable law.

2.30 Loss Free, Non-Market Support Generation: System-level generation made available

by FirstEnergy or third party suppliers for which FirstEnergy will supply losses during the months

of September through May for energy delivered to Ohio retail customers of The Cleveland Electric

Illuminating Company, Ohio Edison Company, and The Toledo Edison Company in accordance

with the Supplemental Settlement Materials approved by the Public Utilities Commission of Ohio

in its July 19, 2000 Opinion and Order in Case No. 99-1212-EL-ETP, et al.

Market-Support Generation: System-level generation made available by FirstEnergy2.31

pursuant to the terms of (1) the Stipulation and Recommendation and (2) the Supplemental

Settlement Materials filed with the Public Utilities Commission of Ohio on April 17, and May 9,

2000, respectively, in PUCO Case No. 99-1212-EL-ETP..

2.32 Month: All of the days in any calendar month, or if a reservation starts on any day

other than the first day of the month, the number of days remaining in the month in which the

reservation commences.

NERC: The North American Electric Reliability Council, or its successor.2.33

Off-Peak: Unless otherwise agreed by the Parties, any hour not falling within the2.34

On-Peak period.

On-Peak: Unless otherwise agreed by the Parties, any hour during the period2.35

starting 7:00 a.m. and ending 11:00 p.m. prevailing time in Akron, Ohio, of each day except all

hours on Saturday and Sunday and Che days on which the following holidays are generally

FirstEnergy Corp.
Market-Based Rate Wholesale Power Sales Tariff (MRT)

First Revised Sheet No. 6 
Superseding Original Sheet No. 6 

Effective March 6,2001
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observed: New Year’s Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day

and Christmas Day.

2.36 Option Transaction: An agreement under which one Party (the *‘Holder”) acquires

for a purchase price (the “Premium") the right (an “Option"), but not the obligation, to purchase

from or sell to the other Party (the “Grantor”) an agreed Contract Quantity for a specified price

(the “Strike Price”), duration, and Delivery Point, by exercising such right prior to a specified

time on an agreed date (the “Expiration Date”). An Option Transaction under which the Buyer

has the right to purchase Electric Service is a “Call Option.” An Option Transaction under which

the Buyer has the right to required Electric Service to be purchased is a “Put Option.” For

purposes of this Tariff, an Option Transaction that has been exercised shall be deemed to be a

Transaction.

2.37 Out-of-pocket Costs (OPC): As it applies to Transactions under this Tariff, all

expenses incurred by FirstEnergy that would not otherwise have been incurred if the Transaction had

not been arranged. Such expenses include, but are not limited to, costs associated with fuel, variable

operation, variable maintenance, startup, shutdown, minimum run, taxes, minimum load, SO2, and

other emission allowances, transmission losses, charges for any Capacity and Energy purchased, or

charges of a similar or dissimilar nature, which are reasonably allocated by FirstEnergy to such a

Transaction. In no event shall such costs include charges for transmission services provided by

FirstEnergy.

Period of Delivery: The period of time measured from the date deliveries commence2.38

under a Transaction through the date deliveries are to terminate under a Transaction.

FirstEnergy Corp
Market-Based Rate Wholesale Power Sales Tariff (MRT)

First Revised Sheet No. 7. 
Superseding Original Sheet No. 7 

Effective March 6,2001
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Power: Either or both electric capacity and energy expressed in megawatts and2.39

megawatt hours.

2.40 Patty or Parties: FirstEnergy and the Customer that has executed a Service

Agreement under this Tariff.

Prime Rate: For any date, the per annum rate of interest announced from time to time2.41

by The Chase Manhattan Bank as its “prime” rate for commercial loans, effective for such date.

Schedule, Scheduled, or Scheduling: Communicating and confirming, with a Buyer,2.42

transmitting utilities, and Seller, that a specified amount of Electric Service is to be made available,

delivered, or received and providing all such infonnation, and satisfying all such requirements, as

may be necessary, to cause such Buyer, transmitting utilities, and Seller to recognize and confinn

the delivery or receipt of the Electric Service.

Seller The Party to a Transaction that is obligated to sell Electric Service during the2.43

Period of Delivery specified for that Transaction.

2.44 Service Agreement: An umbrella agreement, forms of which are shown as

Attachments B and E to this Tariff, and any amendments or supplements thereto, entered into by

Customer and FirstEnergy for Transactions under the Tariff.

Tariff; This Market-Based Rate Wholesale Power Sales Tariff (MRT), including the2.45

Service Agreements and attachments appended hereto, as they may be amended from time to time.

Tolling Agreement: A Transaction under this Tariff where fuel is exchanged for2.46

Electric Service.

Transaction: Each separate arrangement for the supply of Electric Service by2.47
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FirstEnergy to a Customer under the rates, terms, and conditions of the Tariff, Service Agreement,

and Confinnation Letter between the Parties. A Transaction shall not be deemed complete until die

Parties have satisfied their respective obligations and responsibilities related to the Transaction

arising under this Tariff.

Week: Unless otherwise agreed by the Parties, the seven day period commencing at2.48

12:00 midnight on Sunday.

2-49 Year: Any twelve month period ending at twelve o'clock midnight on the eve of the

one-year anniversary of its starting date.

ARTICLE in SERVICE AGREEMENTS

Prerequisite to Service. In order for a Customer to take Electric Service under this3.01

Tariff, a Service Agreement must be executed by FirstEnergy and the Customer and filed, as

required, with FERC. The Customer will cooperate with FirstEnergy and provide information

necessary for FirstEnergy to proceed with any such required filing. FirstEnergy will tender the

Service Agreement for filing with FERC, as required, in accordance with FERC rules and

requirements.

Effective Date. Electric Service provided under this Tariff shall become effective on3.02

the date specified in the Service Agreement, or on such other date as assigned by FERC.

Termination. A Service Agreement may be terminated by either Party upon thirty3.03

(30) days’ prior written notice, provided, however, that the Service Agreement will remain in effect

until all Transactions previously agreed upon or entered into are completed.

ARTICLE IV SERVICES TO BE RENDERED
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Electric Service. All Transactions between the Parties other than Transactions4.01

involving sales of Market Support Generation shall be at negotiated rates, subject to Service

Schedules A and B, between Buyer and Seller. Sales of Market-Support Generation shall be at rates

set forth in the Form of Confirmation Letter for Market Support Generation annexed hereto as

Attachment E. All Transactions shall be subject to the availability of Electric Service and of

transmission service necessary to complete the Transaction. Neither Party commits, by entering into

a Service Agreement, to enter into any individual Transaction with the other Party. No undertaking

by one Party to the other under any provision of this Tariff or Service Agreement shall be deemed

to constitute the dedication of its system or any portion thereof to the public or to the other Party,

and it is agreed that any undertaking to perform a Transaction by any Party shall cease upon

completion of the Transaction

4,02 Tolling Ageements. The Parties may agree to supply fuel in exchange for Electric

Service. At the time the Parties enter into a Transaction, FirstEnergy and the Customer will agree

on the value of the delivered fuel and a negotiated price for Electric Service. All such Tolling

Agreements will be documented in a Confirmation Letter.

Option Transactions. FirstEnergy and the Customer may agree to enter into an4.03

Option Transaction. Before engaging in a particular Option Transaction, the Parties will agree

upon the Strike Price, the Premium, and the date on which it is paid (which, unless otherwise

agreed, will be three Business Days from the date on which the Parties enter into the Option

Transaction), the Expiration Date, and the terms of the underlying Transaction. All such Option

Transactions will documented in a Confirmation Letter. Upon exercise of an Option by the

FirstEnergy Corp. , ' First Revised Sheet No. 10
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Terms and Conditions. FirstEnergy will sell Electric Service under this Tariff when4.04

FirstEnergy and a Customer have reached agreement on the rates, tenns, and conditions, including

priority and finnness of service, for a specific Transaction. Such rates, terms, and conditions shall

be in conformance with any requirements of this Tariff and the Parties* Service Agreement,

ARTICLE V ELIGIBILITY FOR SERVICE

Application. Before a Customer takes Electric Service under this Tariff, it must5.01

enter into a Service Agreement with FirstEnergy. To apply for service, a Customer must

complete and submit an Application, in the form attached hereto as Attachment A, to the

following
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or such other person as may be designated in writing by FirstEnergy from time to time.

Creditworthiness and Security. To determine the ability of the Customer to meet its5.02

obligations related to service hereunder, FirstEnergy may subject the Customer’s Application to

reasonable credit review procedures. In addition, FirstEnergy may require a Customer to provide

and maintain in effect during the term of the Service Agreement an unconditional and irrevocable

letter of credit, a parental guaranty, or an alternative fonn of security acceptable to FirstEnergy and

consistent with commercial practices that protects FirstEnergy against the risk of the Customer’s

non-payment. FirstEnergy reserves the right to request the Customer to submit to FirstEnergy

updated financial information to permit FirstEnergy to evaluate the Customer’s creditworthiness on

an on-going basis.

If the Customer fails to meet FirstEnergy’s credit review standards or provide one of the

payment guarantee options above, FirstEnergy may refuse to provide Electric Service or discontinue

Electric Service until such time as FirstEnergy is assured of the Customer’s ability *o pay.

FirstEnergy may request any other information that it requires to evaluate the Customer’s

Application or continued eligibility for service.

Limitation. FirstEnergy is not required to enter into a Service Agreement with a5.03

potential customer and may suspend Electric Service hereunder if the Customer commits or

experiences an Event of Default as defined in Article XVH of this Tariff, provided, however, that

FirstEnergy may continue to provide Electric Service if the Customer pays for such Electric Service.
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ARTICLE VII AVAILABILITY AND SALE OF CAPACITY AND/OR ENERGY

General. At any time during the term of an executed Service Agreement, Seller may7.01

notify Buyer that Electric Service is available for sale or exchange. The terms and conditions for

any Transaction shall be in accordance with this Tariff and as otherwise agreed to by the Parties in

advance of the Transaction.

7.02 Authorized Representatives. Each Party shall designate one or more Authorized

Representatives who shall be authorized to act on its behalf with respect to those matters set forth

herein which are the functions and responsibilities of the Authorized Representatives; within thirty

days after execution of a Service Agreement, each Party shall give written notice to the other Party

of its designation. All arrangements for Transactions shall be made between the Authorized

Representatives of the Seller and the Buyer. Authorized Representatives shall have no authority to

unilaterally modify any of the provisions of this Tariff, a Service Agreement, or a Confinnation

Letter.

ConfinnatioD of Transaction Tenns and Conditions. Except as set forth in Section7.03

7.04, the specific terms of a Transaction to be established by the Parties for each Transaction shall

be documented in a written Confirmation Letter, substantially in the form annexed hereto as

Attachment C or in Attachment E, as appropriate, executed by the Parties prior to commencement

of the Transaction. Seller shall document in a Confirmation Letter the terms and conditions of each

Transaction of more than one day in duration and telecopy it to the Buyer by the next business day

after reaching verbal agreement, and prior to the commencement of the Transaction. The

Conf innation Letter associated with each Transaction shall constitute an integral part of the Service
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Agreement and shall be read and construed as one with the Service Agreement and this Tariff.

Except with respect to sales of Market Support Generation, any conflict not reasonably capable of

reconciliation, among this Tariff, a Service Agreement, and a Confirmation Letter shall be resolved

in favor of the Tariff. Conflicts between this Tariff and an executed Service Agreement for Sales

of Market Support Generation and Loss Free, Non-Market Support Generation that is substantially

in the form annexed hereto in Attachment E shall be resolved in favor of the Service Agreement.

Short-Term Transactions. To meet the needs of the Parties, the Parties’ Authorized7.04

Representatives may verbally agree on terms and conditions for Transactions which do not exceed

one day (twenty-four hours). The terms and conditions of such Transactions agreed to by the

authorized Representatives shall be those terms contained in a tape recording of the Authorized

Representatives in which they agree to said terms and conditions. Such Transactions shall promptly

be confirmed in writing by the Authorized Representatives if requested by either Party.

7.05 Recording. Each Party consents to the recording of all telephone conversations

between its Authorized Representatives and agrees to obtain any necessary consent from, and give

notice of such recording to, its Authorized Representatives. Any properly authenticated recordings

of such telephone conversations may be introduced as evidence in any legal proceeding to establish

proof of any matter relating to a Transaction under this Tariff. The Parties agree not to contest or

assert any defense to the validity or enforceability of a Transaction established by properly

authenticated recordings of telephone conversations under laws relating to whether certain

agreements are to be in writing and signed by the Party to be bound thereby.
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1S)6 Emergency Curtailment or Interruption. In the event of sudden or emergency

curtailment or interruption of Transactions hereunder, the Party experiencing or affected by such

interruption or curtailment shall so notify the other Party’s schedulers or dispatchers, and any

third party involved with the delivery of Electric Service pursuant to a Transaction, in as timely a

manner as possible.
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the charges were incurred. Unless otherwise agreed by the Parties, bills will be electronically

transmitted to the Customer, to be followed by a mailed invoice.

12.02 Payment Pate. Unless otherwise agreed by the Parties, when prepayment is not

required, payment will be due and payable not later than the first business day following the nineteenth

day of the month (the “Payment Date”). Unless otherwise agreed in writing, all payments must be wire

transferred to an account designated in writing by FirstEnergy from time to time.

12.03 Netting of Payments. Notwithstanding any provisions of the Service Agreement to the

contrary, if Electric Service is sold by a Party to the other Party in the same calendar month, then at

least three days prior to the Payment Date the Parties shall confer by telephone and compare and

confirm amounts owed to each other. Any difference resulting afrer offsetting the total amount each

Party owes to the other Party shall be paid by wire transfer to the Party owing the net amount. Each

Party shall in good faith calculate and use best efforts to agree upon the net amount of the monthly bill.

12.04 Failure to Pay. In the event the Customer fails to make full payment of a bill rendered

under the Tariff on or before the Payment Date, FirstEnergy will notify the Customer of the delinquency

(by mail, fax, or e-mail), and the Customer will have five (5) days from the date of receipt of such

notification to resolve its delinquency. If the Customer fails to make full payment of the delinquent

amount (including interest accrued at the Interest Rate) within this five (5) day period, FirstEnergy shall

have the following right: to suspend Electric Service under the Parties* Service Agreement and this

Tariff; to terminate service pursuant to FERC regulations; and to pursue all available remedies for the

collection of unpaid amounts owed to FirstEnergy by the Customer.
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ATTACHMENT E

FirstEnergy Corp.
Market-Based Rate Power Sales Tariff 

(MRT)

Form of Service Agreement 
For Sales of Market-Support Generation 

And
Loss-Free, Non-Market Support Generation 

Under the Ohio Retail Electric Program



By e-mail February 14,2001

Dear Marketers:

Enclosed is the latest revision of the Form of Service Agreement for the Sale of 
Market Support Generation under the Market-Based Rate Tariff of FirstEnergy Corp. 
We have made some changes to incorporate your additional comments, and have also 
tried to clarify terminology used to refer to the SES Scheduling Website, Loss Free, 
nonMSG Power and nonMSG Power. We have also added language making it clear that 
the Certified Supplier is responsible for obtaining Point-to-Point Transmission Service 
necessary to sell MSG Power outside of the FirstEnergy control area. These changes are 
redlined from the previous draft.

While we have considered all the proposed changes, we do not believe that many 
of the changes are appropriate for the reasons previously stated. We intend to file the 
revised form of service agreement and any necessary tariff changes with FERC as soon as 
practical, and will request a waiver of FERC’s sixty day notice period to permit an earlier 
effective date for the MSG program. We will serve copies of this filing on each of you. 
Your support of this filing with the FERC would be appreciated.

Also attached to this message is the numerical example requested by WPS to 
illustrate the annual minimum bill under Appendix A, Part B, Section 3e. Please call me 
if you have questions about this example. In response to Bricker & Eckler’s question as 
to whether a certified supplier may submit a single confirmation letter for batches of 
retail customers with the same rates and terms, the answer is yes.

David M. Blank
Manager, Rate Department
FirstEnergy Corp, 
330-384-5451

)
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Confidential Draft of Febnjaiy 14, 2001

day of THIS SERVICE AGREEMENT, made and entered into this 

2001, by and between [Name of Customerl (hereinafter referred to as "Customer" or "Certified

Supplier*'), a [Legal/Corporate Description of Customer], and FirstEnergy Corp., as Agent for Ohio

Edison Company, The Cleveland Electric Illuminating Company. Pennsylvania Power Company, and

The Toledo Edison Company (hereinafter referred to as "FirstEnergy Operating Companies" or

Customer and the FirstEnergy Operating Companies are sometimes hereinafter).

referred to individually as "Party" and collectively as "Parties" where appropriate.

WITNESSETH:

WHEREAS, Customer is a description of Customer) and is a competitive retail electric

supplier certified by the Public Utilities Commission of Ohio ("Certified Supplier") that has qualified

for the purchase of Market Support Generation or Loss Free. Non-Market Support Generation under

the Ohio Retail Electric Program of the FirstEnergy Operating Companies;

WHEREAS. FirstEnergy Corp., an Ohio corporation, is acting as agent for the FirstEnergy

Operating Companies in administering Service Agreements pursuant to the FirstEnergy Operating

Companies FERC Electric Tariff, Original Volume No. 2, Market-Based Rate Wholesale Power Sales

Tariff; (Tariff) and

WHEREAS. Customer and the FirstEnergy Operating Companies desire to establish terms

and conditions of Market-Based Rate Wholesale Power Sales Service upon which utility operations

may be conducted under the Tariff.

FIRSTENERGY CORP. 
MARKET-BASED RATE WHOLESALE 

POWER SALES TARIFF (MRT)

FORM OF SERVICE AGREEMENT 
for

SALES OF MARKET SUPPORT GENERATION 
under

THE OHIO RETAIL ELECTRIC PROGRAM
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NOW, THEREFORE, in consideration of the mutual covenants and agreements herein

contained, the Parties hereto covenant and agree as follows:

Availability * FirstEnergy Operating Companies agree to furnish Power to Customer1.1

and Customer agrees to purchase and pay for such service subject to conditions of service

outlined in the Tariff and this Service Agreement.

Rate Schedule * The terms and conditions on which the Market-Based Rate Wholesale1.2

Power Service is offered and accepted are pursuant to the Tariff or as the same may be amended

or superseded due to appropriate filings from time to time with the Federal Energy Regulatory

Commission (“FERC") or such other agency as may have jurisdiction. The Tariff in effect at any

time is hereby incorporated by this reference and made a part of this Service Agreement.

Capitalized terms shall have the meaning ascribed to them In the Tariff, unless otherwise defined in

this Service Agreement.

Schedules - Scheduling of Power under this Tariff shall be conducted pursuant to the2.1

terms of the Protocol for Market Support and Non-Market Support Generation Scheduling and

Billing attached hereto as Appendix A.

3.1 Agreement Term * This Service Agreement shall become effective upon the date of

Ils execution, or if necessary, approval by the FERC, or any successor regulatory agency having

jurisdiction. This initial term of this Service Agreement shall commence on 
2

ARTICLE 2 
SCHEDUUNG

ARTICLE 1 
SCOPE OF SERVICE AGREEMENT

ARTICLE 3
TERM OF AGREEMENT

FirstEnergy Corp.
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Thereafter, this Service Agreement shall continue forand shall terminate on 

successive annual terms until terminated by either Party giving the other Party written notice of

termination of this Service Agreement, but in no event shall the Service Agreement continue

beyond December 31, 2005. Such written notice of termination must be given at least 30 days

prior to the intended date of termination.

in effect after termination thereof to the extent necessary to provide for final billing, billing

adjustments and payments.

Payment of Bills - Billing and payments under this Tariff shall be conducted pursuant4.1

to the terms of Appendix 6. Certified Supplier Billing Terms and Conditions.

Customer Billing Address• All billings to the Customer shall be sent to:4.2

FirstEnergy Operating Companies Billing - All questions concerning the billings and

4.3

payments of invoices under this Service Agreement shall be directed to the following:

3

ARTICLE 4
BlLUNG AND PAYMENTS

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
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Administrator, Supplier Support Services
FirstEnergy Corp.
76 South Main Street Attn: CAN
Akron. OH 44306
Voice (330)437-1301
FAX (330)437-1319

3.2 After Termination « The applicable provisions of this Service Agreement shall continue



5.1 Governing Law - The validity, interpretation and performance of this Service

Agreement and each of its provisions shall be governed by the laws of the State of Ohio.

5.2 Notices Relating to Provisions of Service Agreement • Any notice, request, demand.

or statement which may be given to or made upon either Party by the other Party under any of the

provisions of this Service Agreement shall be in writing, unless speciffcaily provided otherwise, and

shall be considered delivered when the same is either: (i) personally delivered to the representative

of the Party designated below; (ii) deposited in the United States mail, by certified mail, postage

prepaid; or (iii) sent by a nationally recognized overnight delivery service, such as. Federal Express

and properly addressed to the Party Co be served as follows:

To Customer: [Insert Customer Language Here]

To FirstEnergy Operating Companies:

5.3 Notices of ah Operating Nature * Any notice, request or demand pertaining to matters

of an operating nature, which matters do not include requests for additional transmission service or

modified transmission service under a FirstEnergy FERC transmission tariff, may be served in

person or by United States mail, messenger, telephone, telegraph, facsimile transmission or orally.

4
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MISCELLANEOUS
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Administrator, Supplier Support Services 
FirstEnergy Corp.
76 South Main Street Attn; CAN 
Akron. OH 44308
Voice (330)437-1301
FAX (330)437-1319



as circumstances dictate, to the person designated in writing by the Party as its representative for

such purposes: provided that should the notice not be written, confirmation thereof shad be made

in writing as soon as reasonably practicable thereafter, upon request of the Party being served.

Section Headings Not to Affect Meaning • The descriptive headings of the various5.4

From time to time after the execution of this ServiceFurther Assurances5.5

Agreement, the Parties may execute such instruments, upon the request of the other, as may be

necessary or appropriate, to carry out the intent of this Service Agreement.

5.6 Execution Date of Agreement - The Execution Date of this Service Agreement, shall

be the date appearing at the beginning of this Service Agreement.

the Parties, which amendment shall be reduced to writing and executed by both Parties.

SeverabiTity - In the event any of the terms, covenants or conditions of this Service5.8

Agreement, or any amendment hereto, or the application of any such terms, covenants or

conditions shall be held invalid as to any Party or circumstance by any Court having jurisdiction, all

other terms, covenants and conditions of this Service Agreement or any amendment hereto and

their application shall not be affected thereby and shall remain in full force and. effect.

5.9 Computation of Time - In computing any period of time prescribed or allowed by this

Service Agreement, the day of the act, event or default from which the designated period of time

begins to run shall not be included. The last day of this period so computed shall be included

unless it is a Saturday. Sunday or legal holiday, in which event the period shall run until the end of

the next business day which is neither a Saturday. Sunday or legal holiday. For purposes of the

5
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sections of this Service Agreement have been inserted for convenience of reference only and shall 

in no way define, modify or restrict any of the terms and provisions thereof.

5.7 Amendments > This Service Agreement may be amended upon mutual agreement of
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administration of this Service Agreement, the prevailing time in effect is the prevailing time in

Akron, Ohio.

5.10 Limitation - This Service Agreement is not intended to and shall not create rights of

any character whatsoever in favor of any persons, corporation, associations, or entity other than

the Parties to this Service Agreement, and the obligations herein assumed are solely for the use and

benefit of the Parties to this Service Agreement, their successors in interest or assigns.

5.11 No Dedication of FadEtles * Any undertaking by one Party to the other under any

provisions of this Service Agreement shall not constitute the dedication of the electric system, or

any portion thereof, of any Party to the public or to the other Party, and it is understood and agreed

that any such undertaking by any Party shall cease upon termination of this Service Agreement.

5.12 Interconnection with Other Systems • Nothing contained in this Service Agreement

shall restrict or limit either Party from establishing, altering or terminating interconnection points

with any entity not a party to this Service Agreement or amending or entering into such

agreements.

5.13 No Partnership - Notwithstanding any provisions of this Service Agreement to the

contrary, the Parties do not intend to create hereby a joint venture, partnership, association taxable

as a corporation, or other entity for the conduct of any business for profit, and any construction of

this Service Agreement to the contrary which has an adverse tax effect on either Party shall render

this Service Agreement null and void from its inception.

5.14 Waivers ■ Any waiver at any time by either Party of its rights with respect to a

default under this Service Agreement, or with respect to any other matter arising in connection

with this Service Agreement, shall not be deemed a waiver with respect to any other or subsequent

default or matter.

6
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5.15 Entire Agreement * The Tariff and this Service Agreement constitutes the entire

agreement between the Parties with respect to the subject matter hereof, and there are no other

understandings or agreements between the Parties with respect thereof. No previous or

contemporary representation or agreement made by an officer, agent or employee of the Customer.

or the FirstEnergy Operating Companies shall be binding upon either Party unless contained herein.

5.16 Representations and Warranties * On the Execution Date of this Service Agreement

and on the date of entering into each Transaction. Customer represents and warrants to the

FirstEnergy Operating Companies that: (a) it is duly organized, validly existing and in good standing

under the laws of the jurisdiction of its formation and is qualified by it: (b) it has all regulatory

authorizations necessary for it to legally perform its obligations under this Service Agreement and

any other documenution relating to this Service Agreement or such Transaction; (c) the execution.

delivery and performance of this Service Agreement and any other documentation relating to this

Service Agreement or such Transaction are within its powers, have been duly authorized by all

necessary action and do not violate any of the terms and conditions in its governing documents.

any contracts to which it is a party or any law, rule, regulation, order or similar provision applicable

to it; (d) this Service Agreement and each other document executed and delivered in accordance

with this Service Agreement constitutes its legally valid and binding obligations enforceable against

it in accordance with its terms: (e) there are no bankruptcy proceedings pending or being

contemplated by it or. to its knowledge, threatened against it; (f) there is not pending nor, to its

knowledge, threatened against it or any of its affiliates, any legal proceedings that could materially

adversely affect its ability to perform its obligation under this Service Agreement or any other

document relating to this Service Agreement to which it Is a party; (g) no Event of Default or event

which, with the giving of notice or lapse of time, or both, would constitute an Event of Default

with respect to it has occurred and is continuing and no such event or circumstance would occur

7
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as a result of its entering into or performing its obligations under this Service Agreement or any

other document relating to this Service Agreement or any Transaction; and (h) it is acting for its

own account, has made its own independent decision to enter into each Transaction and as to

whether each such Transaction is appropriate or proper for it based upon its own judgment, is not

relying upon the advice or recommendations of the other Party in so doing, and is capable of

assessing the merits of and understanding and understands and accepts, the terms, conditions and

risks of each such Transaction.

IN WITNESS WHEREOF, the duly authorized representatives of Customer and the

FirstEnergy Operating Companies have executed this Agreement as of the date first above written.

FIRSTENERGY CORP.

Signature; 

Name/Title: 

Date: 

CUSTOMER

Signature: 

Name/Title: 

Date: 

8
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Appendix A

PART A - SCHEDULING

Section 1 - Load Following

1.a

1.b

Section 2 » Capacity Factor

2.a

2.b

2.C

9

Load Following wilt not require scheduling or load factor commitment with the Company 
and will be treated similar to the Company's native load.

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
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If the approved MSG claim is for Load Following, it must be used to serve the Customer's 
entire load.

If the approved MSG claim is for Capacity Factor, it may be used to serve either the 
Customer's entire load or a portion of the Customer's load.

All Certified Suppliers must maintain at least 12 monthly schedules on the power SES 
Scheduling Website in advance of capacity usage for each month that the Certified 
Supplier has an approved Capacity Factor claim. The intent of this requirement is to 
assist the Company in power supply planning. Therefore, the schedules submitted 
should reflect the projected hourly load levels of the retail customers being served as

The Certified Supplier must submit a separate schedule for Market Support Generation 
("MSG’), Loss-Free, nonMSG/(toss-Ff©o), and nonMSG Power, and Regular. Regular 
cchoduling-shati be-for all capacity ether-than cloimod MSG and nonMSQ and-shall follow the 
current Opon Aosoec Tranomicsion-Tariff. All scheduling must alee be made through the 
FirstEnergy SES Scheduling Website, and is subject to the relevant provisions of the applicable 
Open Access Transmission Tariff.

MSG will not require the submittal of an Etag for scheduling within the Company's control area. 
However, an Etag will be required for a MSG Capacity Factor excess power transaction, 
scheduled to be sold outside the Company’s control area and for Loss-Free, nonMSG (Lees- 
Free). Where MSG is sold outside of the Company's control area, the Certified Supplier is 
responsible for reserving and purchasing the Point-to-Point transmission service necessary to 
deliver MSG to the interconnection designated as the Point of Delivery.

PROTOCOL FOR MARKET SUPPORT AND NON-MARKET SUPPORT 
GENERATION SCHEDULING AND BILLING

All Certified Suppliers must submit a capacity election for the aggregate of its retail 
customers, by class, no later than the 25*^ of the month before scheduled use of the 
MSG capacity in the following month. This election shall be the basis for the minimum 
monthly and annual bills. Customer classes shall be defined as Residential, Commercial 
less than 30kW, All Other Commercial, and industrial.
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All schedules must be submitted on a 365-day by 24-hour aggregated schedule.2.d

2.e

2.f

2.g

2.h The Certified Supplier will be required to schedule between 0 and 100% of the elected 
capacity by retail rate class.

closely as possible. The Company will audit the schedules submitted to ensure this 
intent is being fulfilled.

Schedules may be submitted to the tenth of a MW for each retail customer class; 
however, the Company will summarize the retail customer class schedules by Certified 
Supplier and round to the nearest whole MW for purposes of imbalance calculations.

FirstEnergy Corp.
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If Capacity Factor is elected for all or a part of the retail customer's load, the Certified 
Supplier may resell the scheduled MW per hour if the retail customer does not take all the 
Ppower. The Certified Supplier shall pay the same price for the MW per hour, whether 
taken by the retail customer or not.

If the Certified Supplier decides to sell excess Power outside the Company control area, 
a sale schedule through the Company's SES Scheduling Website and an Etag must be 
submitted. The Certified Supplier Is also responsible for reserving and purchasing the 
Point-to-Point transmission service necessary to deliver MSG to the interconnection 
designated as the Point of Delivery.

Section 3 -Loss-Free. NonMSG«LossFree
3.a All scheduling of approved claims for Loss Free. nonMSG/{Looo Froo) shall be made through the 

FirstEnergy SES Power Scheduling Website, and In accordance with the compony's applicable 
Open Access Transmission Tariff. An Etag must be submitted.

Section 4- Company Approval of the Schedule
4.a MSG Schedules

The Company shall review the Certified Supplier's schedule for MSG and take the 
following actions if the schedule is not in compliance with this Service Agreement:
4.a. 1 If the Certified Supplier does not havo an approved MSG claim for any-one retail 
cuctomor, the Certified-SupplieFs entire schedule shall be deemed a Regular- nenMSG 
schedule, and an Etag schedule must be oubmrttodi tn any one hour, if the Certified 
Supplier's monthly election and schedule exceeds the aggregated retail customers' 
historic peak load for any month in the same season from the historic year, the Company 
will not allow the schedule to be submitted.^ If there is no historic usage available for the 
retail customers that are included In the schedule, the Company shall proceed to the step 
below for approval.
4.a.2 In any one hour, if the Certified Supplier's monthly election and schedule exceeds 
the approved MSG claimed amount, the Company will not allow the schedule to be 
submitted.

’ A season shall be defined as follows in any given year; Summer - June, July, August; Fall - September. 
October, November; Winter-December, January, February; Spring - March, April, May

10
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Loss Free, NonMSG Schedules - Loes Free4.b

PARTS. BILLING

1.b

11

In the event that Uie original schedule for either period is zero, the change for that period must be equal to the 
incremental amount that was added to the alternate period. If the alternate period was adjusted downward, the 
zero period shall remain zero.

FirstEnergy Corp.
FEHC Electric Tariff, Original Volume No.2 
Service Agreement No..

Section 1 - Load Following
1.a The Company shall bill the Certified Supplier for alt kWh measured at the meter and used 

by the Certified Supplier, at the MSG price up to the aggregated retail customer's historic 
annual peak load. For all usage above the aggregated retail customer's historic annual 
peak (aggregated by Certified Supplier), load following imbalances shall apply.
The Company shall bill the Certified Supplier in accordance with Appendix 6 of this 
Service Agreement.

The Company shall review the Certified Supplier's schedule for Loss Free. nonMSG and 
take the following actions If the schedule is not in compliance with this Service 
Agreement (Note: Etags must always be submitted).
4.b.1 If the Certified Supplier does not have an approved Loss Free, nonMSG claim for 
any one retail customer, the Certified Supplier's entire schedule shall be deemed as a 
regular nonMSG schedule.
4.b.2 If the Certified Supplier’s monthly schedule exceeds the approved Loss Free, 
nonMSG claim amount, the Company will not allow the schedule to be submitted.

4.a.3 If, any one hour, the Certified Supplier’s schedule exceeds that particular month's 
election then the Company will not allow the schedule to be submitted.

The Company shall review all schedule changes and not accept the changes if they do not 
comply with this Service Agreement as specified below:

4.a.4 The percentage change of capacity scheduled daily during off-peak periods must 
be the same percentage change of capacity scheduled daily during on-peak periods, 
except for increases in capacity for the off-peak period only.^ On and off-peak periods 
shall have the same definition as provided for in the applicable Open Access 
Transmission Tariff, which specifies that on-peak hours are 7am to 1lpm Monday 
through Friday except legal holidays listed In the Open Access Transmission Tariff. Off- 
peak hours are all hours not designated as on-peak.
4.a.5 The hourly schedule may be changed on a day ahead basis, as long as the 
minimum and maximum capacity percentages are maintained.



2.a

Section 3 - Capacity Factor

3.a

3.b

3.C

3.d

3.e

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
Service Agreement No.

The Company shall bill the Certified Supplier for all scheduled MW per hour in 
accordance with its existing Certified Supplier billing practices and at the MSG price. All 
imbalances shall apply for Power used in excess of or less than the scheduled MW per 
hour. Imbalances shall be billed in accordance with the relevant provisions of the 
applicable Open Access Transmission Tariff.

Section 2 ~ Loss Free, NonMSG - Loee-Free
The Coompany shall bill the Certified Supplier for imbalances as specified in the 
Ceompany's applicable Open Access Transmission Tariff taking into account the 
treatment of losses for Loss Free, non-MSG as specified in this Service Agreement.

For Capacity Factor schedules that include more than one of the FirstEnergy Operating 
Companies, MW per hour shall be allocated to each FirstEnergy Operating Company at 
the same percentage as the Certified Supplier's allocation in its original claim.
The Certified Supplier shall be obligated to take or pay for at least the monthly minimum 
capacity factor and imputed annual usage specified below.
On a monthly basis, the schedule must be between the minimum and maximum capacity 
factor multiplied by the number of hours in the month (i.e. elected capacity x capacity 
factor between min and max x hours in the month). Minimum capacity factor shall bo 
used to determine a minimum bill. Minimum MW per hour measured monthly shall be 
60% of the elected capacity for residential and small commercial customers, 70% for 
commercial customers, 80% for all other retail customers. Maximum MW per hour 
measured monthly shall be 100% of the elected capacity for any rate class.
Additionally, an annual minimum bill (broken down by rate class) shall be determined 
based on the following;
3.e.1 compare the peak hourly load elected in any summer month with the historic peak 
measured load in that same month;®
3.e.2 determine the MSG Percentage Factor by dividing the elected summer peak MW 
by the historic peak MW measured load for that same month;
3.e.3 this MSG Percentage Factor shall be multiplied by the monthly Wsterie peak 
recorded for retail customers enrolled and served by the Certified Supplier during that 
month. This Factor will only apply to those months in the year that the Certified Supplier 
is serving the retail customer to determine the imputed minimum peak MW for each 
month in the year. The imputed monthly minimum peak will not be retroactively 
increased for the months before a Supplier begins serving a retail customer;
3.e.4 the minimum capacity factor shall be applied to the monthly imputed minimum 
peak MW in order that a minimum monthly usage may be imputed and summarized for 
an annual minimum billed usage.

’ Summer months are defined as June, July, and August
12
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Part C - Enrollment
Section 1 - intent

Part D ~ Environmental Disclosure

13
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On request of the marketer, the Company will provide the marketer with information 
about MSG reasonably necessary for the marketer to meet its environmental disclosure 
requirements under Ohio law.

1.a. The purpose of offering 1120 MW of MSG at fixed prices is to 'jump start" the market for 
retail competition in Ohio, it is in the best interest of retail customers for Certified 
Suppliers to enroll them as soon as possible following approval of the MSG claim. 
Therefore, if a Certified Supplier fails to enroll a retail customer within sixty days of the 
start date of an approved claim or by March 1, 2001. whichever Is later, the retail 
customer will be dropped from the claim. The power associated with retail customers 
dropped from (he claim will be returned to the MSG queue for assignment to another 
dalm within the same queue. The sixty day period may be extended by the Company for 
good cause shown.
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Appendix B

Certified Supplier Billing Terms and Conditions

B. Certified Supplier Payment of Obligations to the Company

14

A. Netting of Customer Payment and Certified Supplier Charges Billed by the 
Company

A Certified Supplier shall pay all Charges it incurs hereunder in accordance with 
the following provisions:

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No.2 
Service Agreement No. 

If the Certified Supplier defaults on payments due the Company, and the
Company is performing Consolidated Billing of retail customers for the Certified 
Supplier, the Company reserves the right to retain the payments collected from 
the retail customers and apply the payments to the amounts due the Company.

2. Manner of Payment. The Certified Supplier shall make payments of funds 
payable to the Company by wire transfer to a bank designated in Section 3 
below.
The Company may require that a Certified Supplier that is not Creditworthy 
tender payment by means of a certified, cashier's, teller's, or bank check, or 
by wire transfer, or other immediately available funds, if disputes arise 
regarding a Certified Supplier bill, the Certified Supplier must pay the 
Undisputed portion of
disputed bills under investigation.

*1. Billing Procedure. Each month, the Company shall submit an invoice to the 
Certified Supplier for all Charges provided under this Tariff. Such invoice shall 
be submitted to the Certified Supplier not earlier than the fourth banking day 
following electronic or other submission of a pre-bill that contains the billing 
quantities and amounts anticipated by the Company to be included in the 
invoice. The invoice may be transmitted to the Certified Supplier by any 
reasonable method requested by the Certified Supplier. A Certified Supplier. 
Shall make payment for Charges incurred on or before the due date shown on 
the bill. The due date shall be determined by the Company and shall not be 
less than three (3) banking days from the date of transmittal of the bill. The 
Company may submit monthly bills for Load Following MSG on a cycle bill 
basis, but shall not submit such bills more frequently than once per week for 
any individual Certified Supplier.
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6. Certified Supplier Offset. In the event a Certified Supplier is deemed to be 
in Default under Section 17.01 (a) of the Tariff, the Company, may at its sole 
discretion, reduce the reimbursement to the Certified Supplier for amounts 
collected by the Company by the amount owed to the Company that is not in 
dispute.

S. Certified Supplier's Failure to Pay. in the event the Certified Supplier fails, 
for any reason other than a billing dispute as described below, to make 
payment to the Company on or before the due date as described above, and 
such failure of
payment is not corrected within five (S) business days after the Company 
notifies the Certified Supplier to cure such failure, a breach by the Certified 
Supplier shall be deemed to exist. In the event of a billing dispute between 
the Company and the Certified Supplier, the Company will continue to provide 
service pursuant to this Tariff as long as the Certified Supplier continues to 
make all payments not in dispute.

3. Wire Transfer. Payment to the Company by the Certified Supplier must be 
made
by electronic wire transfer or such other means as will cause payment to be 
available for the use of the Company on the due date. AU payments shall be 
wire
transferred to the bank designated by the Company.

4. Late fee for Unpaid Balances. If payment is made to the Company after the 
due
date shown on the bill, accrued interest will be added to the unpaid balance at 
the Interest Rate until the entire bill is paid.
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Form of Confirmation Letter

Market Support Generation and Non-Market Support Generation

Date of Transaction:,

Buyer:.

Seiler:.

Price: See Attachment 1

Delivery Points: Network service

Delivery Period:.

Specific Terms:

16
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This letter shall confirm the terms and conditions of the Parties' agreed-upon Transaction under the 
Tariff as follows:

FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (MRT)

This transaction is being conducted pursuant to the terms of (1) the
Stipulation and Recommendation and (2) the Supplemental Settlement 
Materials filed with the Public Utilities Commission of Ohio (PUCO) on

Type of Transaction _______________________
(Market Support Generation or Non-Market Support Generation)

Quantity:
(Amount of Market Support Generation or Non-Market Support Generation allotted to the buyers' claims, 
in Megawatts)
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FirstEnergy Corp.

Name/Title: 

Address:

Phone;

Fax: 

Customer

Name/Title: 

Address:

Phone:

Fax: 

17
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This Transaction shall be governed by the Service Agreement entered into between the 
Parties, which Service Agreement is incorporated herein by reference.

April 17. and May 9. 2000. respectively, and as approved by the PUCO 
on July 19, 2000.

Please confirm that the foregoing correctly sets forth the terms of our agreement with 
respect to this Transaction by signing this confirmation and immediately returning a copy of 
the executed confirmation to: Administrator, Supplier Support Services at facsimile number 
(330) 437-1319. If you disagree with this confirmation, notify us by facsimile within two business 
days. Failure to notify us within this time period will constitute binding and conclusive evidence of 
the transaction. We look forward to receiving your prompt reply.



Form of Confirmation Letter. Attachment 1

Pricing for Market Support Generation - $ per MWh

200S2002 2003 20042001

200520042001 2002 2003

200520042002 20032001

The pricing stated above includes losses to the retail customer's meter.

Loss Free, Non-Market Support Generation

18

33.46
32.89
27,73

36.18
34.98
30.04

31.75
32.89
27.73

32.98
32.89
27.73

33.22
32.75
27.98

FirstEnergy Corp. 
Market-Based Rate Wholesale 

Power Sales Tariff (MRT)

FirstEnergy Corp.
FERC Electric Tariff, Original Volume No. 2 
Service Agreement No. „

Toledo Edison 
Residential 
Commercial 
Industrial

Ohio Edison 
Residential 
Commercial 
Industrial

For Market Support Generation delivered under the Capacity Factor option, the provisions of 
Section B.3 of Appendix A, Protocol for Market Support and Non-Market Support Generation 
Scheduling and Billing also apply.

1,120 M\A/ of non-Market Support Generation was made available on a first-come first- 
served basis. This capacity is measured at the retail customer's distribution meter during 
the months of September through May: that is, no distribution losses need be supplied for 
this capacity during the stated time. All appropriate losses shall apply to non-Market 
Support Generation during the months of June, July and August.

31.64
30.83
26.23

35.66
34.98
30.04

36.28
37.19
31.86

30.03
30.83
26.23

31.98
32.75
27.98

33.70
32.75
27.98

34.33
34.98
30.04

38.24
37.19
31.88

31.19
30.83
26.23

37,69
37.19
31.88

Residential 
Commercial 
Industrial
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1.

ANSWER: David M. Blank. (3/9/01)

2.

3.

ANSWER: See Response to Question 2. (3/9/01)

4.

ANSWER: See Response to Question 2. (3/9/01)

5.

ANSWER: See Response to Question 2. (3/9/01)

6.

I

QUESTIONS TO AND ANSWERS FROM FIRSTENERGY CORP. 
TO PREPARE STIPULATED FACTS

Please set forth any guidelines or instruction or definition given to the 
Auditor with respect to dealing with a government aggregator as defined in 
the Revised Code Section 4928.01(A)(13).

Please identify who at FirstEnergy retained and directed the actions of the 
independent accounting firm ("Auditor") to evaluate compliance with the 
Protocol aad Stipalatioa,

Please set forth any guidelines or instruction or definition given to the 
Auditor with respect to dealing with a non-governmental aggregator as 
defined in Ohio Administrative Code §4901:l-21-03(A)(2).

Please set forth the specific instructions given to the Auditor to enable the 
Auditor to understand its role and function in the process specified in the 
Protocol and the Stipulation, (including, without limitation, specific 
instructions given to determine if the Stipulation requirement of "committed 
capacity sales" was met; e.g. the percentage of contracts the Auditor was to 
review to determine compliance with committed capacity sales).

ANSWER: The only instructions or guidelines given to the Auditor, other than in 
occasional conversations between the Auditor and Mr. Blank, which were not 
memorialized and the details of which Mr. Blank does not specifically recall, are in the 
November 9,2000 letter to David M. Blank, Attachment CLE-I-8 to the responses of 
FirstEnergy Corp, and CEI to the first set of discovery requests for the City of Cleveland 
and WPS Energy Services, Inc. (3/9/01)

Please set forth any guidelines or instruction or definition given to the 
Anditor with respect to dealing with a power broker or power marketer or 
"CRES provider" as defined in the Ohio Administrative Code §4901:1- 
21(A)(10); 4901; 1^21 (A)(27) and 4901:l-21(A)(29).

When claims were submitted for Market Support Generation ("MSG") by 
the Industrial Energy Users of Ohio ("lEU") please describe what documents 
were reviewed by the Auditor to determine compliance with the terms of the 
Protocol.

; DEPOSITION 
EXHIBIT 
//
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7.

8.

ANSWER: Yes. (3Z9/01)

If so, is it a contract for MSG?

ANSWER: No. (3/9/01)

9.

10.

ANSWER: lEV and the members of the aggregation group. (3/20/01)

11.

ANSWER: No. (3/9/01)

ANSWER: Yes, but not for MSG. (3/9/01)

2

Is there a contractual relationship for CRES (as defined in the Revised Code) 
services or services ancillary thereto between lEU and FirstEnergy Services?

ANSWER: For purposes of applying the Protocol, lEU was considered to be the 
supplier. lEU was certified by the Commission as a Competitive Retail Electric Service 
Provider. Before submitting its claim for MSG, lEU had entered into contracts with the 
members of the aggregation group. (3/20/01)

ANSWER: The Auditor reviewed a document produced by FirstEnergy that verified the 
active accounts included in the claim, and the contracts between lEU and the members of 
the aggregation group. (3/20/01)

What documents or rationale supported a claim the lEU had "committed 
capacity sales" at the time of the audit?

Is there a contractual relationship for CRES (as defined in the Revised Code) 
services or services ancillary thereto between lEU and FirstEnergy?

Who were the parties in the contracts) the Auditor reviewed with respect to ' 
MSG approval and allocation to lEU and/or its members.

Who is the supplier in the transaction for each lEU member? Is the supplier 
certified to provide Retail Electric Generation Service (as defined in the 
Commission's rules)? Was there a supplier agreement in place prior to lEU's 
submission of its MSG reservation?

Does lEU or any lEU member have a contract with any EDU affiliated with 
FirstEnergy?

ANSWER: The contracts between lEU and the members of the aggregation group. 
(3/20/01)
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ANSWER: No. (3/9/01)

12.

ANSWER: Yes, but not with respect to retail electric generation service. (3/20/01)

13.

ANSWER: No. (3/20/01)

14.

ANSWER: Yes. (3/20/01)

15.

16.

Which of these comments were implemented prior to the 10/19 version?

3

Describe the comments with respect to the Protocol that were submitted to 
FirstEnergy by non-affillated entities.

Is there a contractual relationship for CRES (as defined in the Revised Code) 
services or services ancillary thereto between lEU and the EDUs?

If your answer to 14 above is please set forth specifically what service 
may be provided and what rate may be charged for that service, (as 
amended in letter dated 3/15/01).

ANSWER; The Utilities Services Unit may provide, at negotiated rates, unregulated 
"Special Customer Services," regulated services pursuant to special contracts, and 
services to the United States, to the State of Ohio, or to any political subdivision of the 
state. (3/20/01). Another service that may be provided by the Utilities Services Unit at 
other than tariffed rates is MSG, which may be provided at the rates set out in the 
Stipulation adopted by the Commission in Case Nos. 99-I212-EL-ETP, et al. (3/23/01).

Does FirstEnergy contend that providing MSG is a competitive service (as 
amended in letter dated 3/15/01)?

ANSWER: We assume the reference to the "10/19" version of the Protocol is to the 
version of the Protocol on the FirstEnergy website, which was operational as of October

ANSWER: Comments on the Protocol were made by various entities, in various forms. 
Some comments were made in writing -- by fax, e-mail, and surface mail •• and some by 
telephone or in other personal communications. No record of the comments was 
prepared, although all comments were considered. The written comments retained by 
FirstEnergy are being provided to you, (3/21/01)

Does FirstEnergy Corp, assert that an EDU may provide competitive services 
directly to a non-governmental aggregator after 1/1/01? (as amended in 
letter dated 3/15/01).

Please state whether or not FirstEnergy’s tility services unit” may provide 
services at other than tariffed rates after 1/1/01. (as amended in letter dated 
3/15/01).
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a.

b.

c.

d

e.

Footnote 11 was changed to 12 days to match the Supplier TarifT.f.

8*

h.

i.

j'

4

Regarding Section 6.b.vii, as Eligible Suppliers identified that they did not 
have a contract for the duration of the claim for 1% or more customers (or

In section 6.a., specific identification of the approval process replaced 
"will take into account" language.

Section 6.b.viii. was modified to include the 1% threshold levels for claim 
rejection, replacing specific numbers of contracts as the threshold.

Section 4.b. has been implemented on a "relative basis," taking size into 
account as opposed to absolute numbers.

Section 5.e. was added to provide a two-step process for claiming 
residential MSG. The modification allowed suppliers additional time to 
provide account numbers, amount of capacity claimed for each customer, 
and identification of load following or capacity factor. The requirement to 
identify at the time of the claim customers with Generation Service 
Agreements and the claim duration continued.

The Supplemental Stipulation required relinquishment of FE affiliate 
claims in favor of other suppliers* claims. Although this was not 
specifically included in the Protocol, in practice no MSG claims by FE 
affiliates were considered for processing.

Footnote 5 was modified to have peak demand based on the most recent 
12 months. In response to concerns raised. Suppliers were given the 
opportunity, after the Protocol was issued, to use the highest recorded 
peak for the customer, as long as evidence could be shown. This 
opportunity was taken advantage of a number of times.

Concerns were raised that claims would be restricted to a single billing 
cycle. No limits were established regarding billing cycles on claims.

The need for "signed contracts" was expanded to include any agreement 
sufficient for CRES purposes.

19, 20(X>. The Protocol is actually dated October 5,2000. Because not all of the 
comments were recorded, the following list of modifications to the Protocol is based on 
the information available. It is not purported to be exhaustive. The list includes a 
description not only of changes made in the October 5 version from earlier versions, but 
also of how some of the sections have been implemented. A number of the concerns 
raised in the comments were addressed in the Scheduling Protocol, issued for comment in 
2001, and included in the Service Agreement filed with FERC.
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k.

1.

m.

n.

o.

P-

q-

(3/21/01)

17.

18.

5

To obtain approval of an MSG claim was a contract between a Commission- 
certified supplier of the MSG and the retail customer required? If so, when 
did such contract need to be in place?

In response to supplier concerns, FE did permit suppliers to test "sample 
claims" to assure that the claiming system worked as intended.

Pursuant to issues raised by suppliers, contracts with the condition 
precedent of MSG allocation to the supplier for that customer were 
permitted for a supplier to enter a claim and establish a place in the queue.

Concerns were raised about unnecessary disclosure of supplier-customer 
contract terms to FirstEnergy. That has been addressed by having the 
outside auditor enter into confidentiality agreements, allowing her to see 
what she needed for her fact-gathering, without disclosure to FirstEnergy 
of matters unrelated to the allocation of MSG.

Concerns were raised regarding balancing and settlement issues. The 
Scheduling Protocol permits aggregation of all of supplier's MSG accounts 
for purposes of application of the balancing and settlement procedure.

Concerns were raised regarding the submission of individual claims for 
residential customers. Section 5.c. addresses this issue; up to 10,000 
accounts can be included on each claim. That limit was established to 
assure that data processing issues can be minimized.

load), Eligible Suppliers were permitted to withdraw claims for such 
accounts so the ne^ for the remedy was not triggered.

Concerns were raised about Section 6.d. Although the section was not 
changed, the impact is alleviated by the ability to select Load Following, 
in which case the section has no meaning.

A number of clerical and typographical adjustments were made in 
response to supplier comments.

ANSWER: We are aware of versions of the Protocol dated September 25 and October 5. 
The changes are shown on Exh. B,2.A from Mr. Blank's March 7,2001 deposition, 
except that Modification 4 shown on that page was not made. (3/9/01)

Describe the modifications to the Protocol from the 9/26 version to the 10/19 
version.
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19.

20.

ANSWER: Yes. (2/9/01)

Is the Supplier required to be registered?

ANSWER: Yes, as an Eligible Supplier. (3/9/01)

Identify the proper entity to which a claimant must submit its registration?

ANSWER: Supplier Services Department of FirstEnergy Corp. (3/9/01)

Identify the timing needed for approval.

ANSWER: Before approval of the claim. (3/9/01)

21.

22.

If so, when did lEU apply and when was lEU’s registration finalized?

6

Is lEV registered with FirstEnergy to sell electricity in CEI, TE or OE 
service areas?

Under the Protocol, is the Eligible Supplier required to be registered with 
FirstEnergy?

FirstEnergy has indicated that it hired the Auditor in part because of 
submitted **ciaims without associated committed capacity sales’*. Please 
provide the standards upon which FirstEnergy categorized a claim as being 
**without associated committed capacity sales’*.

ANSWER: No. lEU is, however, registered under the Protocol to be an Eligible 
Supplier in order to file a claim for MSG. (3/20/01)

ANSWER: Yes. In order to file a claim, a supplier has to have a commitment from retail 
customers to purchase generation from or through the supplier. (3/20/01)

ANSWg<: As indicated in Section l.b. of the Protocol, a "supplier" can be a marketer, 
broker, or aggregator, including a municipal aggregator. There is no separately defined 
"Supplier," only an "Eligible Supplier." (3/20/01)

Describe the meaning of “supplier” and “Supplier” when used in the 
Protocol.

ANSWER: A claim by or on behalf of a municipal aggregator is “without associated 
committed capacity sales” if the opt-out procedure has not been completed. For 
all other claims, there are no committed capacity sales if there is no commitment 
by retail customers to purchase generation from or through the claimant. (3/9/01)
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23.

24.

ANSWER: We are not aware of any differences. (3/20/01)

If there is a difference, describe the difference in the requirements?

7

ANSWER: Information regarding registration under the Protocol to be an Eligible 
Supplier was provided at the October 2, 2000 MSG Protocol meeting. (3/20/01)

If there was another means to obtain information, did the registration 
requirements differ between the website requirements and this other means?

please list all requirements to become registered with FirstEnergy as a 
supplier. Are there different categories of suppliers? If there are different 
categories of suppliers, please state what they are.

What certification status (e.g. marketer, broker, aggregator) did lEU have 
with the PUCO at the time its registration with FirstEnergy was submitted?

Other than the FirstEnergy website, how else was information regarding 
registration with FirstEnergy made publicly available?

ANSWER: lEU registered with FirstEnergy under the Protocol to be an Eligible Supplier 
on October 10,2000; that registration was complete as filed. (3/20/01)

**77»c answers provided to questions 22 and 23 are also designated as answers by 
FirstEnergy to the following questions posed on 3/14/01: When was lEV’s registration 
finalized and approved?; What security was provided to FirstEnergy by lEU for its 
registration?; Were there different categories of registrants? Jfso, what are the 
categories?; blow are the categories ’'differentiated in terms of authorization to obtain 
services from the operating companies?; For what category has lEU’s registration been 
approved?

ANSViER: The minimum requirement for every supplier to be registered under the 
Protocol to be an Eligible Supplier in order to submit a claim for MSG is to submit a 
copy of its application to the (Commission to be certified as a Certified Retail Electric 
Supplier. Aggregators and municipal aggregators have to meet only that minimum 
requirement. Marketers and brokers also have to file credit information. (3/20/0!)

What certification status (e.g. marketer, broker, aggregator) did lEU have 
with the PUCO at the time its registration with FirstEnergy was approved?

ANSWER: A registration under the Protocol to be an Eligible Supplier in order to file a 
claim for MSG is not "approved." lEU’s CRES application for "certification as an 
aggregator" was pending on October 10, 2000. (3/20/01)

ANSWER: It's CRES application for "certification as an aggregator” was pending on 
October 10,2000. (3/20/01)
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ANSWER: N/A (3/20/01)

25.

ANSWER: No. (3/9/01)

26.

ANSWER: No. FirstEnergy Services, CEI, TE and OE had no MSG to release. (3/9/01)

27.

28.

Identify who submitted the MSG reservation claims on behalf of lEU.29.

ANSWER: Kevin Murray. (3/9/01)

30.

Have any special contracts been submitted for approval that include MSG?31.

ANSWER: No.

8

Describe the materials reviewed by FirstEnergy (including materials 
submitted by the Auditor) to demonstrate that lEU had complied with all 
provisions of the Stipulation and Protocol required for approval of a claim.

Has FirstEnergy Services, CEI, TE or OE released MSG to unaffiliated 
marketers or brokers since the MSG has been fully subscribed as a result of 
the Supplemental Settlement Materials, Section 1 requirements ?

Are lEU members receiving MSG from CEI, TE or OE pursuant to a special 
contract approved by the Commission under R.C. 4905.31?

Set forth any specific instructions given to the Auditor with respect to her 
review of lEU’s compliance the Protocol and Stipulation (including 
instructions given prior to, during or after the review of lEU).

ANSWER: The materials reviewed were: a document produced by FirstEnergy that 
verified the active accounts included in the claim, LEU’s CRES application to the 
Commission, and the certificate issued by the Commission. (3/20/01)

Describe the materials reviewed by the Auditor and described or provided to 
FirstEnergy that demonstrated lEU had complied with the Stipulation 
requirement of a committed capacity sale.

ANSWER: The document produced by FirstEnergy that verified the active accounts 
included in the claim, and the contracts between lEU and the members of the aggregation 
group. (3/20/01)

ANSWER: No specific instructions were given to the Auditor with respect to lEU. 
(3/9/01)
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32.

ANSWER: At the time ofIEU*s application for MSG, none was needed. (3/9/01)

33. Have any of the lEU members been enrolled to receive MSG?

ANSWER: Yes. (3/20/01)

L

36.

ANSWER: A copy of the FERC-filed MSG contract has been sent to lEU for execution.

9
04/10/01 *8831846

ANSWER: Parties submitting MSG claims have been notified of non-compliances. 
Where non-compliance resulted from a mistake in the information submitted in making 
the MSG claim, claimants have been allowed to correct the mistake. The types of 
mistakes that have been corrected include: accidentally submitting a claim for the wrong 
company’s MSG or for the wrong customer category; accidentally canceling a claim; and 
classifying a claim as ’’load following" that should have been "capacity factor." Where 
the non-compliance was a failure to comply with a requirement for approval of a claim 
under the Protocol, the non-compliance cannot be corrected. (3/20/01)

Were any notices of non-compliance provided by the Auditor, FirstEnergy, 
CEI, TE or OE to parties submitting MSG claims? If so, were such parties 
given an opportunity to correct the non-compifance? If correction was 
allowed, what types of non-compliance were allowed to be corrected?

At the time of lEU’s application for MSG, who was the supplier certified to 
provide Retail Electric Generation Service that had a Generation Services 
Agreement with lEU or any lEU member?

35. / Have confirmation notices (as described in 4901:1-10-29 Sec. (F)(1)) been 
— mailed to any lEU members who are to receive MSG? If yes, please state the 

supplier or Supplier that is listed in the notice?

Question raised in 3/14/01 letter:
Who is executing the FERC-filed MSG contract with the FirstEnergy operating 
companies on behalf of lEU?

ANSWER: Confirmation notices have been mailed to lEU members who have been 
enrolled to receive MSG. Due to the processing error referenced in the response to 
question 34, FirstEnergy Services is incorrectly named in the notice as the supplier. 
(3/20/01)

Has MSG begun to flow to any lEU member?

ANSWER: Power is flowing to lEU members, as it did before January 1,2001, 
although, due to a processing error, the power is not currently characterized as MSG. 
This error will be corrected, and the power will be characterized as MSG retroactively. 
(3/20/01)
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RrstEhagnz

January 16, 2001

Dear Sally:

Your requests for action and the FirstEnergy responses are as follows;

Marketer request 1.:

Response;

1

Marketer request 2:

9

To the Extent that there is MSG reserved by 
nongovernmental aggregators who have chosen FES 
as their supplier, FirstEnergy should release the MSG 
made available to those entities so that the next 
customers in line who are served by nonaffiliated 
marketers can have their claims approved.

Ms. Sally W. Bloomfield 
Bricker & Eckler
100 South Third Street 
Columbus, Ohio 43215-4291

This letter is in response to your letter of January 8, 2001, in which you have 
made a number of requests for action by FirstEnergy with respect to Market 
Support Generation.

DavtaM. BUsntf 
Menagw. fiate Dapartment

76 South Main Stnot 
Mfon. Ohto 44306

Ascertain whether any of the MSG claimed by 
nongovernmental aggregators is being supplied by 
FES by the close of business on Wednesday. January 
10th. We believe that this is information that should 
either already be in your possession or be easily 
retrievable.
No MSG claimed by nongovernmental aggregators is 
being supplied, directly or indirectly, by FES. It is true 
that FirstEnergy affiliates are associated with three 
entities which presented claims for MSG—Parma 
Industrial Energy Users, and National City Bank. In 
all three cases, however, none of the FirstEnergy 
affiliates, including FES, ever acquire any rights to the 
MSG power and none acts as a supplier. The Market 
Support Generation is delivered by the FirstEnergy 
utility to the MSG claimant or to the claimant's 
supplier.

2 DEPOSITION
( EXHIBIT 

/Z
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Response:

Marketer request 3:

Response:

If you have questions regarding this information, please contact me.

Best regards,

Since no MSG has been reserved by
nongovernmental aggregators who have chosen FES 
as their supplier, there is no MSG to release.

A mechanism, such as posting the allocations on the 
web, should be promptly established in order to 
monitor the allocation of MSG to suppliers and their 
customers.
The staff of the Public Utilities Commission has been 
informed of the MSG allocations, including the name 
of the claimant and the amount of the claim allocated 
to the claimant. As you know, the MSG Reservation 
Protocol indicates that the names of the parties to 
which MSG allocations are made will not be publicly 
disclosed. Should all suppliers consent to the 
disclosure, we would be willing to release the list.

David M. Blank
Manager, Rate Department

cc: Doug Maag 
Ed Hess 
Carl Evans
Dan Johnson 
Chris Kotting
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330-364-S4S1

February 6,2001

Dear Elizabeth:

Your letter appears to be an obvious attempt to set up litigation and short cut the 
normal procedure of legal discovery without going through the standard 
procedure and without notification to all the parties in interest. Nevertheless, we 
will respond, and will docket this response and your letter in the restructuring 
case docket (99-1212-EL-ETP) at the PUCO.

Ms. Elizabeth H. Watts, Esq. 
Bricker & Eckler
100 South Third Street 
Columbus, Ohio 43215-4291

You request that we verify that the several items recited in the letter accurately 
portray the facts as I represented them in the January 17 meeting. In addition 
you request that should there be anything in your recitals that is factually 
incorrect, you want us to correct any inaccuracies.

In the material that follows, the “Recitals” reflect your characterization of the 
issues as stated in your letter. We do not necessarily agree with the 
characterization.

This letter is in response to your letter dated January 8, 2001, commenting both 
on my January 16. 2001, letter to Sally Bloomfield and on discussions at a 
meeting we attended on January 17, 2001, at the Public Utilities Commission of 
Ohio. I received your letter by e-mail after the close of regular business hours on 
January 29, 2001.

Response to Recital No, 1 
We agree with the statement.

?8 South Math Street 
Akron, Ohio

Recital No. 1
No MSG claimed by nongovernmental aggregators is being supplied, directly or 
indirectly, by FES.

2 DEPOSITION 
f EXHIBIT

i

DsvttfUfitta* 
Mana^, fiato Department
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Letter to Elizabeth Watts February 6. 2001

Response to Recital No, 2
We agree with the statement, subject to the recognition that (1) the "association" 
is limited to a contract to provide services (2) the Recital implicitly refers only to 
the non-EDU affiliates, and (3) Recital No. 3 further elaborates on this issue.

Response to Recital No. 5
Control of the fossil generation plants has been transferred to FirstEnergy 
Generation Corp., an exempt wholesale generator and subsidiary of FES, via an 
operating lease. The nuclear plants are operated by FirstEnergy Nuclear 
Operating Company. Output of all FirstEnergy generation plants is sold to FES. 
FES supplies power to the EDO's under a full requirements contract, which 
requirements include electric load of customers that have not chosen an 
alternative supplier, certain wholesale obligations and the Market Support 
Generation obligations. These transactions are undertaken pursuant to the 
Corporate Separation Plan approved by the Public Utilities Commission.

Recital No. 3
In all three cases identified in Recital No. 2, none of the FirstEnergy affiliates, 
including FES, ever acquire any rights to the MSG power and none acts as a 
supplier.

Response to Recital No. 3
We agree with the statement, again with the recognition that the Recital implicitly 
refers only to the non-EDU affiliates.

Recital No. 2
FirstEnergy affiliates are associated with three entities, which presented claims 
for MSG-Parma, Industrial Energy Users, and National City Bank.

Response to Recital No. 4 
We agree with the statement.

Recital No. 5
The utility’s generation assets have been transferred to FES which in turn has 
entered into an agreement with the electric distribution companies to sell power 
directly to them for distribution to their customers.

Recital No, 4
The marketers questioned whether lEU was receiving power from FirstEnergy 
Services (FES) and was told that FES was not supplying power to the lEU or its 
customers.
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letter to Elizabeth Watts February 6.2001

Very truly yours,

cc:

David Blank
Manager, Rate Department
FirstEnergy Corp.

Recital No. 7
Thus, it is the distribution company and not FES or the lEU as aggregator that is 
delivering the power.

Response to Recital No. 7
See response to Recital No. 6.

Response to Recital No, 6
The power is being delivered from the electric distribution company directly to the 
individual lEU customers in the aggregation group.

Recital No. 6
With respect to the MSG allocated to lEU, that power is being delivered from the 
electric distribution company directly to the individual lEU customers in the 
aggregation group.

Christine Pirik, PUCO
Doug Maag
Dan Johnson
Chris Kotting
Ed Hess
Joe Buckley
P.U.C.O. Docketing Division
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INDUSTRIAL ENERGY USERS - OHIO

The Master Service Agreement draft contains the pricing terms.

000377

FIRSTENERGY CORP. 
MSG AUP 

NOVEMBER 2000

As lEU is an aggregator, 1£U entered into a draft Master Service Agreement with FirstEnergy 
Services (FES) on September 30, 2000. As of the date of my visit to lEU, this Master Service 
Agreement had not been finalized and executed. Ail contracts between lEU and the customers are 
subject to the Master Service Agreement that had not been executed (i.e., FES must accept the 
customers of lEU as parties to the Master Service Agreement and the customers of lEU must accept 
the terms

MILEAGE - Cleveland to Columbus - 290 miles (start 1143; end 1433) 
P.ARKING - Downtown Columbus - paid by lEU via ticket validation

The duration of the contracts between lEU and the customers is for a period of time ‘’at least as long 
as the duration of lEU’s MSG claim. '

On November 15, 2000, at 11:00 a.m. (until 5:30 p m.), I met with Sam Randazzo and Kevin Murray of 
lEU in order to perform the MSG claims review process. I presented Mr. Randazzo and Mr. Murray with 
the Error Reports and explained to them the contents of the package containing those reports. I also 
explained to them that the 5 day “conection" period, as outlined in the MSG Protocol provided by 
FirstEnergy, began as the following day, November 16, 2000.

I then discussed with the above individuals the review process for the “valid” claims. Upon completion 
of my explanation of the review process, lEU presented to me its contracts for my review. 1 began my 
review based upon the procedures agreed to by FirstEnergy, as outlined in Attachment A.

The duration of the Master Service Agreement draft (MSA) covers the market support period. The 
MSA is subject to early cancellation by FES but not before the end of the market support period. The 
MSA is subject to cancellation by any given customer (which would ultimately cancel the contract 
between lEU and the customer also) with twelve months written notice.

There were several items that I noted recurred throughout most of the contracts that 1 reviewed. 
These items are as follows:

Of the Master Service Agreemenj  ̂ 'iU

A - u-  - * . J . . 1 . . . L .0
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:comt intormation to ItU. 01 the w contracts mat 1 reviewea, 1 
the contracts. For the remainder of the contracts, the dates

000378

Upon review of the individual contracts, I noted the following inconsistencies between the “valid” 
claims listing provided to me by FirstEnergy and the contracts and/or 1 noted the following notable 
items.

■ I did not specifically note provisions in any of the contracts to permit lEU to claim non-MSG on 
behalf of the customers in the event lEU does not receive a MSG allocation on behalf of the 
customers. The “valid" claims listing provided to me by FirstEnergy contains only MSG claims.

■ The contracts between lEU and the customers are contingent upon the Master Service Agreement 
between lEU, FES and the customers being executed in substancially the same form as the draft.

Upon discussion of the above with Mr. Murray, I 'vas informed chat the attachments were primarily 
prepared by lEU from the information obtained from the customers. The customers sent information 
via facsimile and e-mail regarding their accounts. As this information was sent piecemeal, lEU 
summarized each customer's accounts into the spreadsheets that were used as the attachments to the 
contracts. Mr. Murray provided me copies of the e-mails and facsimiles from two of the customers 
and I ensured that there were no accounts included in the attachments for these customer contracts 
that were not included in the information provided to lEU by these customers.

■ The contracts between lEU and the customers specify* that lEU will request MSG on a “load
following*’ basis.

• For the most part, I was unable to verify the date on which the customers signed the contracts, as the 
contracts were not manually dated, nor were there date fields to be completed by the customers' 
signatures. However, for the most part, I was able to identify dates via the customers' facsimile 
headers on the signed contracts or via the date that was inserted into the contract as the date that the 
customers had provided their accoimt information to lEU. Of the 14 contracts that 1 reviewed, I was 
unable to determine any date foi{APf the contracts. For the remainder of the contracts, the dates 

Z^based on the above mentioned sources) were on or before October 19, 2000.

• For the most part I was unable to determine that the customers had agreed to the locations to be 
covered by the contracts, as the customer information (account number, etc.) regarding the locations 
covered was contained in an attachment to the contracts. A provision within the contracts referred to 
the fact that the locations to be covered by the contract were identified in the attachment to the 
contract. The attachments were in the form of spreadsheets. The customers did not sign the 
attachments. 1 was not able to verify all customer account information as provided to me by 
FirstEnergy in the “valid” claims listing, as all of the customer account information was not contained 
in these attachments. However, in all instances, 1 was able to verify at least one piece of the customer 
account information (either the account number, the customer name, or the service address).
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I Customer Name per Claim i Customer Name per CISAccount Number

000379

* The following customer names as per the claims do not appear to be related to the customer names as 
per CIS, as listed on the "‘valid” claims listing provided to me by FirstEnergy.

u
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3
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6 ENERGY SERVICES, INC. ,
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12
13
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23
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25
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1 APPEARANCES :

2
3 of the Complainant:On behalt

4 S a t e r / S e ymou r &Vo r y s,
5 LLP ,Pease,

Q DAVID W. HARDYMON, ESQ,b y ,

1 BENITA KAHN, ESQ .
8 52 East Gay Street

Ohio 43216-10089 ColuJtibus,

10 464-6400( 614 )
11

On behalf of the Respondents:12
13 Reavis & Pogue,Day,Jones,
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15 901 Lakeside Avenue
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( 2 1 6 ) 5 8 6 - 3 9 3 917
18 -and-
19 FirstEnergy,

KORKOS Z, ESQ .20 b y , ARTHUR E.
16 South Main street21

Ohio 4430822 Akron,
23 384-5849( 3 3 0)
24
25

FAX 216.687.09739 800.604.4787

Court Reporting, Investtgetioro and ComfKehenave Services (or Legal Profmionals
600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2660 
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1 This isHARDYMON:MR .
2 Blank's depositiona continuation of Mr.
3 which I believe was begun on the 17th
4 Blank have beenand counsel and Mr.
6 kind enough to come back today by
6 continue the deposition,agreement to s o
7 oath and I amstill underBlank isM r .
8 questions .still asking
9 CONTINUED EXAMINATION 0 F

10 DAVID BLANK
11 BY-MR.HARDYMON:
12 you all ready, M r .Q . Are
13 Blank?
14 sir.ready,I • mA . yes.
15 have you reviewedBlank,Q . Mr .
16 that we began on thethe transcript
17 17th?
18 A . No .
19 you reviewed anythingQ . Have
20 for today’s sessionin preparation
21 between the 17th and today?
22 I haven’t reviewed anything.A .
23 n o .
24 When lEU submittedOkay.Q .
25 did they alsoits application for MSG,

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court R^jorflng, Investasttona end Comprehensive Sennoes ftw Legal Professionals

600 Superior Avenue East Bank One Center, 24ffi Ftoor, Cleveland, Ohio 44114.^60 
www.cefftroup.coin
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1 registereda registration to besubmit
2 with FirstEnergy?
3 rephrase that.Let me
4 Did they also submit application t oa n
5 be registered with FirstEnergy?
6 have firsthandI don’tA .
7 I know that Mr.knowledge of that.
8 advised me.Burnell has
9 advice to youAnd hisQ . was

10 what?
11 registrationThat theA .
12 registrationwhatever the
13 taken o f .were care
14 And I believe that weQ .
15 first sessioni ntouched on this our
16 but it’s my understanding thattogether.
17 of any publication o fnotyou are aware
18 the registration requirementswhat would
19 opposed to abe for an aggregator a s
20 is thatand broker. true?marketer
21 I ’ mA . not aware.
22 Do you know who would knowQ .
23 where we might find a description of
24 the registration process for a n
25 aggregator?

CEFARATTI FAX 216.687.0973800.694.4787 GROUP Sx^p^^Sinpany

Court Reportins, investiaatians and Comprehensive Services tor Lega] Professionals 
fiOO Superior Avenue Eeet, Bank One Center, 24th Floor, Cleveland, Ohio 44114*2660 

www.cefgroup.com

requirements, 
requirements were
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1 I don’t know if there'sA . one
2 I just don't know that.written do wn,
3 theWould Mr. Burnell beQ .
4 person who would be best suited t o
5 that question?answer
6 I don't know that.A .
7 Do you know who developedQ .
8 registration requirementthe separate
9 for aggregators?

10 t understand what youI don IA .
11 registrationmean by separate
12 requirement.
13 It's my understanding fromQ .
14 session that theearlierour
15 to becomerequirements for aggregatora n
16 theregistered with FirstEnergy notwere
17 forsame that they were
18 Did I understand your testimony
19 correctly?
20 i s a registrationA . There
21 the retail supplierrequirement for
22 tariff and a registration there's a

in the protocol.23 Theregistration issue
24 in the protocol is what ' sregistration
25 different thanthe registration in the

CEFARATTI FAX 216.687.09739 800.694.4787 GROUP
Court Reporting, Investigations and Comprehensive Services tor Legal Professlonale

600 Superior Avenue East, Bank Ono Center, 24th Floor, Cleveland, Ohio 44114-2860 
wiirw.Gefflroup.com

a marketer.
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1 retail supplier tariff.
2 And one of theQ .
3 different registration inis that the
4 tariffsupplier requiresthe retail
5 information about credit worthiness,
6 does it not?
7 it does.Yes,A .
8 it trueAnd isQ .
9 I know thePardonA . m e .

10 somethingretail tariffsupplier says
11 creditworthiness.about
12 And it i true thatQ . s o
13 applying registrationformarketers
14 protocol had to comply withunder the
15 requirement, i screditworthinessthat
16 true?that not also
17 I believe that's correct .A .
18 true thatit is alsoAndQ .
19 the other hand did notaggregators o n
20 with thathave to comply
21 creditworthiness?
22 If there never going toA . was
23 thereexposure. was never
24 a credit requirementgoing to be s o
25 that would have been unnecessarya n

CEFARATTI FAX 216.6S7.09739 600.694.4767

s al

Court ReporVne. Investigations and Con^irehanstva Services for Legal Professionals

600 Superior Avenue Eas^ Bank One CerJter, 24th Floor, Cleveland, Ohio 44114*2860 
www.eef9r0up.cofn

ways it's

be a credit
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1 burden for everyone involved# and if
2 there is then therea credit exposure,
3 i s a credit requirement.
4 And did you or members o fQ .
5 your staff make a judgment as to which
6 would have a credit exposureaggregators
7 and which aggregators would not?
8 I know 1 was consulted onA .
9 that. I don't know whether any of ray

10 by that Iother staff members, themean
11 of the rate department,members I don't
12 know whether they were.
13 the process forWhat wasQ •
14 making that inquiry?
15 don't know that I recallA . I
16 the process. ’ t recall theI just can
17 Hardymon.M r .process,
18 Do you know who would haveQ .

19 been in charge of making the decision
20 with regard to whether the
21 o f aggregator oughtcreditworthiness a n
22 to be investigated?
23 I know that if Mr.Well,A .
24 Burnell wasn’t satisfied with that he
25 he wouldhad the authority to do so.

CEFARATTI FAX 216.687.0973B 600.694.4787 GROUP
Court Reporting. Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue Cmt, Bank One Center, 24tfi Floor, Cleveland, Ohio 44114-26S0 
www.cefgrDup.com
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1 thought I needed toto rae and if Icome
2 I would have gone togo to somebody,
3 someone.
4 Can you identify anyQ .
5 from whom FirstEnergyaggregators
6 o frequired the submission credit
7 information?

I would have to8 consult Mr.A .
9 Burnell.

10 require theDid FirstEnergyQ .
of credit information from11 submission

12 I EU?
I don't believe so. b e c a u s e13 A .

credit14 I don't believe
15 exposure .
16 And by that you mean IE UQ .
17 i t i o n of having towould not be in a p o s
18 pay for MSG?
19 lEU wouldA . never owe

owe the20 wouldunderstood it, never
FirstEnergy utilities any money.21

Could we22 RUX I N:MR .
past questions when23 clarify all these

24 you talked about aggregators, you were
25 talking about nonmunicipal aggregators?

CEFARATTI FAX 216.687.09739 600.694.4787 GROUP
Court Reporting, InvestigateRS and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center. 24th Floor. Cleveland, Ohio 44114*2880 
www.cefgroup.com

there was a

as I
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1 That • sHARDYMON:MR .
2 Paul.Than k you #correct.
3 WITNESS: I had madeTHE
4 becausethat assumption in my responses
5 municipal aggregatorswere lots ofthere
6 obviously.
7 I understand and I believe IQ .
8 outset I whensaid at the say
9 I mean nonmunicipalaggregator,

10 aggregators.
11 Thank you for clarifying, IA .
12 assuming that.was
13 its receiptWould lEU underQ .
14 a position of owingof MSG ever be in
15 the utilities any money?

that it was16 I don't believeA ,
17 position of owing utilitiesi n theever
18 creditmoney and hence there was n o
19 requirement.
20 All right . ExcuseQ .
21 moment.
22 (Discussion off record.)
23 would lEUask you.LetQ . m e
24 receiving MSGo funder the circumstances
25 a position of owingever be in

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP»*Sio,.ny

Court Reporting, investfgadom end Con^hensive Services for Legal Professfenab

SOO Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114^50 
wwwxefgroupxom

me a



)
61

1 FirstEnergy Services any money?
2 I don’t k no w .A .
3 Do you know who would knowQ .
4 that question?the t oanswer
5 I expect there might beA .
6 FirstEnergy Services whoa tsomeone
7 whether they did or butwould know not,
8 it is.I don t know whoI

9 that?Who'sQ .
10 Randazzo wouldM r .MaybeA .
11 I don't know.know.
12 that not a n imp o r t a n tWasQ .

know in13 connectionthing for you to
with making the decision about whether14

15 submit information aboutlEU ought to
16 creditworthiness before its MSGits
17 approved?application was

is that lEU was18 I knewWhatA .
19 in a position wherenot going to be
20 the utilitiesthey would money toowe
21 result there would be noand as a
22 thererequirement for lEU becausecredit
23 but that's allcredit exposure,was n o
24 I didn t have to knowII had to know.
25 anything else about that.

CEFARATTI FAX 216.687.09739 800.694.4787
GROUP»“Sinp.oy

Court Repotting, InvesUgatona and Comprehemive Sendees for Legal Professionals

608 Superior Avenue Eas^ Sank One Center, 24(h Floor, Cleveland, Ohio 44114*2650 
www.cafgroup.com
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1 And you didn't feel that youQ .
2 had to have any information about
3 would be in a position ofwhether lEU
4 owing money to FirstEnergy Services?
5 I didn't have to knowA .
6 anything about whether lEU owed would
7 FirstEnergythey ever
8 Services.
9 Why wasQ .

10 consideration?
11 It had nothing to do withA .
12 administration of the MSGthe program.
13 connection withQ . I n
14 considering lEU's application for MSG,
15 haddid anyone review whether lEU
16 c ompleted EDI testing?
17 talk towould have toA . You
18 He didn'tBurnell about that.Mr .
19 bring any exceptions to my cognizance.
20 he the person whoOkay. WasQ .
21 insuringresponsible forwould have been
22 that EDI testing was complete by lEU?
23 You're making an assumptionA .
24 there had to be EDI testing and if
25 were situations wherethere

FAX 216.687.09739 800.6944787 CEFARATTI
TP 4 tilisalion

wJW/UX SttpportCfunpaoy
Court Repotting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center 24th Floor, Cleveland, Ohio 44114*2650 
vMrw.cefBreup.eom

that not a

owe money to

I'm sure
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1 didn't hav.e to be EDI testing.there
2 situationWas IEUQ . one
3 required?testingwhere EDI notwas
4 I don't know theA . t oan svi e r

5 that.
6 Would you give exampleQ .
7 aggregator woulda n
Q not be required to complete EDI testing?
9 know of at least aA . I

10 situation where there's a municipal
11 that itself didn't have to doaggregator
12 any EDI testing.

Putting aside municipal13 Q .

14 confine ourand letaggregators
just nonmunicipal15 discussion today to

16 such ancan you give meaggregators,
17 example?
18 I don't know that there wereA .
19 There certainlyany other examples.
20 Therecould have been. was n o
21 another aboutrestriction one
22 that.
23 What's the purpose of EDIQ .

24 testing?

25 Burnell couldAgain, M r .A .
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1 give you the more p.recise requirements
2 but it’s to make sure that infor that.
3 that whateververy general terms
4 scheduling arrangements had to be made
5 would be made electronically.
6 Okay. And lEU asQ . a n
7 aggregator in line applicant for
8 MSG would have to position to
9 arrangements, would they not?make those

10 recollection is thatMyA .
11 for MSG was for loadlEU’s request
12 and for load followingfollowing MSG
13 scheduling requirement.there i s n o
14 Okay.Q .
15 answer is I don’tA . n o ,
16 a requirement to dothink there was
17 that.
18 That would be of everyQ .
19 aggregator who applied for MSG
20 following basis?load
21 I think that would haveA .
22 depended upon a number
23 and that would have been one of them.
24 considerations?What otherQ .
26 I think one would have to do.A .
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1 is there any possessory rightsever
2 that in theto the power for the
3 claimant.
4 And if there were possessoryQ .
6 requiredrights. the claimant would be
6 testing and if therego through EDIt o
7 notwere
8 I would have to go talk toA .
9 We’re too farthat.Burnell aboutMr .

10 from my knowledge at this point.
can't give11 Q . So you u s any

12 others?
t give you a13 tA . I can

14 definitive answer.
15 BurnellAll right. M r .Q .
16 one who had thehowever would be the
17 definitive word on whether EDI testing
18 required?were
19 If he would have hadA .
20 questions about it, he would have
21 somebody elseor tobrought them to m e
22 in his department.
23 Did he bring such questionsQ .
24 to you?
25 I don’t recall that thereA .
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1 any with respect to withwere
2 claimant.respect to this
3 Was there any mentionOkay.Q .
4 in the protocol about possible
5 exceptions to the requirement concerning
6 EDI testing?
7 I think that the protocolA .
8 speaks to the need for there to be EDI
9 testing in order for approval, but

10 obviously that only has to happen when
11 there has to be EDI testing to make the
12 program work to begin with or i telse
13 becomes a moot point.
14 can look at the protocolQ. You
15 if you like but my recollection ist

16 discussion ofthat there’ specific
17 any such exceptions. Do you recall
18 any?
19 MR . RUXIN: I guess
20 the protocol isI'll object, an exhibit,
21 it says what it says.
22 MR . HARDYMON: It says
23 what it okay. It's a point wellsays,
24 taken.
25 Let me ask you this.Q . You
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1 attended sessions in October of 2000
2 where the protocol was explained to
3 potential applicants for MS G, did you
4 not?
5 Yes.A .
6 And you in factQ .
1 3 B 3 3 X S 1at thosepresenter
8 Yes.A .
9 As was Mr. Burnell?Q .

10 A . Yes.
11 During those sessions didQ .
12 Burnell explain to theyou or Mr.
13 applicants that there might bepotential
14 to the requirement for EDIexceptions
15 testing?
16 I don't recall whether thereA .
17 that discussion by Mr. Burnell. Iwas
18 said nothing about EDI testingknow I
19 another.one way or
20 All right. How about theQ .
21 exception to thepossible
22 creditworthiness requirement. did you
23 the applicants duringexplain that to
24
25 I had nothing to do withA . .
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1 requirements at thatexplaining credit
2 meeting.
3 Burnell explainDid Mr.Q .
4 that?
5 recall whether heI don'tA .
6 did or not.
7 Do you know if anyone did?Q .
8 don't know.IA .
9 gather that the lEUIQ .

10 for MSG was ultimatelyapplication
11 i sapproved, that true?
12 it was.A . Yes,
13 i t who gave theAnd who wasQ .
14 final approval to lEU's application?
15 consulting with variousAfterA .
16 I did .people.
17
18 Deposition(Thereupon,
19 Exhibit-10 was marked
20 for purposes o f
21 identification.}
22
23 Blank, let me hand you aM r .Q .
24 document that’s been marked as Blank
25 It bearsDeposition Exhibit No. 1 0 .
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1 the top of the pagecaption at the
2 market basedFirstEnergy Corp. rate
3 sales tariff.wholesale Do youpower
4 front o fhave that document in you?
5 I do.A . Yes,
6 familiar with thisAre youQ .
7 document?
8 recall that II don’tA . a m
9 familiar with it.

10 in itsassistQ . Did you
11 preparation?
12 but I don rI may have, tA .
13 at this point.recall i t
14 Are you called upon toQ .

15 fallthata dm i n i s t e r any activities
16 tariff?under the purview of this
17 David,RUXIN:MR . d o
18 minute lookt otake ayou want to
19 through this ?
20 I wouldWITNESS:THE
21 like to look at this.
22 HARDYMON: Take allMR .
23 the time you want.
24 Thank you.THE WITNESS:
25 I have glanced through it now.
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1

2 Deposition(Thereupon,

3 Exhibit-lOA was marked

4 0 ffor purposes

6 identification.)
6
7 it?You glanced through LetQ .
8 hand you what I've marked as Blankm e
9 1OA and take all timetheDeposition

10 you want to look through that as well.
11 looked through it?IYou V e
12 looked through there.I'veA ,
13 Exhibit 1OAthe record,ForQ .
14 first pageis a multi-page document, the
15 to be an email datedof which appears
16 beginning dearFebruary 14, 2 0 0 1 ,
17 name and
18 is thattitle at the bottom, true?
19 That ' sA . correct.
20 that emailAnd attached toQ .
21 the headingdocument which bears
22 market based rateFirstEnergy Corp.

tariff followed by23 saleswholesale power
24 service agreement forform of
26 under the Ohio.generationmarket support
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1 correct?retail electric program,
2 the addition that atWithA .
3 the page it I s marked asthe very top of
4 draft of February 14,a confidential
5 2 0 0 1 .
6 This form serviceQ . Yes.

transmitted with your7 agreement was
email of February 14, 2 0 0 1 ,8 cover

that true?g i sgroup of marketers,
10 it wentbelieve t oIA .

on the Public Utilities11 everyone
involvedserver who was12 Commission list

13 with our company.
Would that include14 Q .

15 well as marketers?aggregators a s
16 I think it went t oA . everyone

I said. I f17 on the list server. a s
I f18 on the list’ r ethey server. yes

19 I J- gthey not, n o .
they20 know whetherQ .

21 not?o rwere

22 A . No .

23 Do you know whether I EUQ .
a copy of your email and24 received

25 form service agreement?attached
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1 know withI do notA .
2 exactitude.
3 Did you intend this formQ .
4 agreement and your formservice cover
5 letter to be circulated only to
6 marketers under the MSG program?
7 A . go out to
8 server that Mr.parties
9 Burnell deals with in sending

10 information to for c 0 mm e nt to for
11 any parties who have an interest.
12 a listAnd this isQ . server
13 created and maintained by the Public
14 Utilities Commission of Ohio?
15 I believe maybe I’mA .
16 It's something whichmisunderstanding.
17 and we being Mr.I know we have,
18 with parties whoBurnell in this case,
19 certified inhave been. I believe. one
20 the Publicform byshapeway. o r
21 Commission .Utilities
22 And this is server?Q .
23 pending certificateA . Or
24 have pending certificationsthey might
25 than approved certifications.father
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1 that isAnd this isQ .
2 created and maintained in connection
3 with the transition is that true?cases t

4 ' sI believe thatA . true,
5 but
6 Okay.Q .
1 just a beliefthat's a tA .
8 this point.
9 shouldn’tBut weAll right.Q .

10 meaning from theany particulartake
11 letter i s addressed tothat yourfact
12 marketers?dear
13 That's notA .
14 form of theterm in thetechnical
15 finition.d emarketerstatutory
16 So that could includeQ .
17 list includingthat serveranybody on
18 municipal aggregators,aggregators,
19 e t cetera?marketers.brokers.
20 that havepartiesOrA .
21 to be on the listrequested server .
22 Al 1 right. ask youLet meQ .
23 Is Exhibit 10Exhibit 10.to look at
24 based rate wholesale powerthe market
25 tariff that is the subject of thesales
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1 form service agreement that is attached
2 to your email of February 14th?
3 I don’t know.A .
4 let meWell, ask you to turnQ .
5 to Article 3 of Exhibit 1 0, which is
6 the wholesale power tariff, and ifsales
7 which isyou look at paragraph 3.01
8 captioned prerequisite to service. the
9 refers to requi rementfirst sentence a

10 service agreement must be
11 executed by FirstEnergy and the customer
12 and filed with the FERC. Do you see
13 that reference?
14 I do .A . Yes,
15 And was Exhibit lOA the formQ .

agreement that FirstEnergy16 service
17 submit to the forproposed to FERC
18 approval in order to implement the
19 of paragraph 3.01 of therequirements
20 tariff?
21 don’t know.A . I
22 ask you toLet meQ .
23 the third fulllook at Exhibit lOA,
24 be on the frontparagraph this would
25 this is the emailandBlank,Mr .page ,
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1 that are you the author o fsentyou
2 this eina i 1 ?
3 m not the sole author ofA .
4 this email.
5 It wasQ . sent over your name.
6 though?
7 That’sA . correct .
8 And you read it and approvedQ .
9 out with yourit before it went name o n

10 i t , didn’t you?
11 A . Yes.
12 askOkay. . Let you toQ . m e
13 the secondlook at the third paragraph.

It indicates that FirstEnergy14 sentence.
15 revised form o fis going to file this
16 agreement with the FERC asservice soon
17 it not?doesas practical,
18 Yes.A .
19 And thisQ .
20 butAmong other things. yes.A .
21 serviceAnd thisokay.Yes,Q .
22 one that FirstEnergyis theagreement
23 tariff before the FERC,filed with the
24 is that correct?
25 I object.RUXIN:MR .
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1 He’s answered that question already. He
2 said he didn't know .
3 recall that Exhibit 1 OAYouA .
4 i s draft?a
5 Q . Yes.
6 I believe thatAndA . our
7 additionalattorneys made some
8 modifications to the February 14th
9 document before it was filed.

10 Okay.Q .
11 I don't believe that thisA . S 0
12 is the that was filed.one
13 So when you saidAll right.Q .
14 that you intend toto the recipients
15 file the of servicerevised form
16 agreement and any necessary tariff
17 changes with FERC as as practicalsoon
18 practical/ in fact thato r a s
19 didn’t happen, correct?
20 believe thereA s IA .
21 additional language changeswas some
22 to this Februarythis one,subsequent to
23 but I don’t recall the14th document t

24 language changes.detail of the
25 Did you send another emailQ .
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1 conimunicatidn to the list o fo r
2 advising them that what yourecipients
3 sent them on February 14th wasn f t the
4 you were going to submit toagreement
5 beenFERC and that there had other
6 changes?
7 I believe sent a copy ofA . w e

to that list8 filed with FERCwhat w e
I don't know whether9 it wasserver.

10 accompanied by an explanatory Imemo.
some discussion11 aboutrecall having

but I don't know whether12 i tthat ,
13 occurred or not.
14 t know whetherAnd you doesn IQ .
15 that revised version was circulated to
16 of recipients prior to itsthis list
17 being submitted to FERC?
18 I don't believe that it wasA .
19 for additionalsubmitted c o mm e n tt o
20 speaking about.if that what you're
21 think that the changes whichI don't

substance.22 of thatmade were Iwere
23 relatively minorbelieve they were
24 typographical types ofeditorial o r

25 things.
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1 ask youlet meWell,Okay .Q .
2 of MSG issalethis, Blank. TheM r .
3 wholesale transaction,intended to be a
4 is that not true?
5 that's trueknow ifI don'tA .
6 not.o r
7 Okay.Q .
8 transaction?retaila
9 I believe it’s sale o fA . a

10 it betweencategorizeI don’tMSG .
11 retail or wholesale.
12 you would agree withWell,Q .
13 that the tariff evidentlym e
14 a wholesale powercharacterizes it as
15 does it not?sale.
16 Can you point me to aA .
17 reference?
18 tariff.If you look at theQ .
19 the front pagetariff.Exhibit 10, the
20 marketidentifiedit'sof it,
21 sales tariff.wholesale powerbased rate
22 is it not?
23 A . Yes.
24 And it further states thatQ .
25 of marketto implement salesit is
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1 generation. correct?support
2 but that doesn'tA . Yes ,
3 that all market supportnecessarily mean
4 provided under thisgeneration must be
6 It certainly can be if it'sdocument.
6 recallwholesale and I just don't
7 regard that as wholesalewhether we o r
8 entirety.not in its

Can. you give9 Q . m e some
10 generationof market supportexamples

that is provided on a nonwholesale11
12 basis?
13 No.,A .

instances withAll of the14 Q .
15 are wholesalef ami 1iarwhich you are
16 transactions correct?/

haven't categorized them17 IA .
18 who 1 es a 1 e, I tretail so I cano ra s
19 answer that.
20 receiving MSG , i sI EU isQ .
21 that not true?
22 allocationA .
23 to go back to thehaveo f MSG and I
24 the protocol which I dodefinitions i n
25 front of me.i nnot have
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1 try to make this aLet meQ .
2 go a little more quickly.little
3
4 D e p o s i t i o n( Thereupon,
5 Exhibit-11 was marked
6 o fi or pnr p o s e s

7 identification.)
8
9 Blank, I’ll hand you aMr .Q .

document marked as Deposition Exhibit10
11 It bears the caption,1 1 .No .
12 To and Answers FromQuestions
13 Prepare StipulatedFirstEnergy Corp. t o
14 Take all the time you like toFacts .
15 look through that.
16 could IBlank,M r .
17 you just ainterrupt moment?
18 Of course.A .
19 intend to ask you aboutQ . I
20 thisquestions i njust a of thecouple
21 when Idocument/ but I want you to
22 questions, I want youask about those

read23 time you want toto take all the
But if I24 okay?them and the responses.

25 just ask you a feww emay. can
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1 questions generally about the document
2 at this point?
3 A . Certainly.
4 in theDid you assistQ .
5 preparation of the answers that are
6 given in this document?
7 of them,At leastA . some yes.
8 referringExhibit 11 you'reThis is to?
9 Yes, IQ . a m .

10 A . Yes.
11 ask you t o look atLet roeQ >
12 the bottomlast questionpage 9, the o n

13 9 .of page
14 WhichRUXIN:MR .
15 i s that?question number
16 HARDYMON: W e 1 1 , itMR .
17 s itto be unnumbered. Iappears
18 question ins the lastquestion 36?
19 the document.
20 Okay.MR . RUX IN:
21 I’ll read it for the record.Q .
22 raised in March 14,QuestionIt says.
23 s executing theI2 0 0 1 , letter: Who
24 FERC-filed MSG contract with the
25 FirstEnergy operating companies on

CEFARATTI PAX 216.687.09739 800.694.4787
GROUP a'&’a.p.o.

Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue Ees^ Bank One Center, 24th Flwr, Cleveland, OWo 44114-2B50 
www.cefgroup.com

I t '



(

82
1 behalf of I EU .
2 Blank?question, Mr .
3 that question.A . I see
4 assist in theDid youQ .
5 formulation of the that's givenanswer
6 here?
7 whether I didrecallA . I don't
6 not.o r
9 All right. And for theQ .

10 answer is, begin quotes, Atherecord.
11 o f the FERC-f i 1 ed MSG contract hascopy
12 execution. Did Ibeen lEU forsent t o
13 correctly?read that
14 sir.A . Yes,
15 when was thatBlank,Q . Mr .
16 FERC’filed lEU forMSG contract sent to
17 execution?
18 don't know the answer toA . I
19 that.
20 know who would haveQ . Do you
21 execution?sent it to I EU for
22 A . No .
23 know who made theQ . Do you
24 decision that it ought to be sent to
25 lEU for execution?
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1 A . N o .
2 Do you know the criteriaQ . o n
3 which the decision made send thet owas
4 MSG contract to lEU for execution?
5 I do not.A . No ,

6 Blank, the contractQ . Mr .
7 on page 9to in o f Exhibitreferred
8 contract attached t o11 is the your
9 2 0 0 1 , theFebruary 14, t oemail o f

10 marked as Exhibiti smarketers which
11 1 OA, is that not correct,
12 substantially the samei n form?one
13 It may be. I don’t knowA .
14 either .that as fact.a
15 Who at FirstEnergy would beQ .
16 should inquirethe person of whom we
17 about these matters?
18 I don't know that, either.A .
19 there a department thatI sQ .
20 responsibility for contracts such ashas
21 the MSG contract?
22 suspicion is that itM yA .
23 the supplier serviceswould be with
24 activity, maybe it's It mightbut not.
25 I just don'tbe with our legal group.
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1 know.
2 the manager of theWho isQ .
3 activitiessupplier services department?
4 by aThat is not headedA .
5 It’s headed by a director andmanager.
6 her s Christine Prieto,i P R I E Tname
7 0 .
8 speakDid you with Ms.Q . ever
9 Prieto about the need to have I EU

10 execute the FERC-filed MSG contract?
11 A . No .
12 i nDid you ever participateQ .
13 any discussions on that subject?
14 I participated in discussionsA .
15 related to the service agreement if
16 but they weren’tthat ’ s what you mean,
17 with Prieto.Ms .
18 ask you toQ . Okay. Let me
19 servicetake a look at the agreement
20 marked Exhibit 1 0 A .a s
21 if we look at theNow,
22 on the first pagethird whereas clause
23 it notdoesof the form agreement,
24 of the purposes ofestablish that one
25 establish the termsthe agreement is to
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1 of market basedand conditions rate
2 sales servicewholesale power to be
3 FERC tariff?theconducted under
4 ’s what it says.ThatA .
5 And if you turn to page 8 ofQ .
6 it indicates that it'sthis agreement,
7 executed by FirstEnergyto begoing
8 correct?and a customer,Corp.
9 t itw h aA . says.

10 ask you to turnLet t oQ . m e

11 agreement indicates thatThispage 2
12 FirstEnergy operating companies t oagree
13 thefurnish power to a customer and
14 pay forto purchase andcustomer agrees
15 correct?such service/
16 what itThat'sA . says.
17 that in fact whatAn d isQ .
18 happens under the MSG program to your
19 understanding?
20 allocationabout theI knowA .
21 don't know whether thatof MSG. I
22 happens butnot,o r
23 know.
24 Let me ask you this. I fQ .
25 this contract has been sent to lEU for
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1 agree with mewould you thatexecution.
2 customer under thisto be theI EU is
3 agreement?
4 I don't knowI don't know,A .
5 i twhether i s or not.
6 ask you this.Okay. Let meQ .
7 that lEU is to be theIf it is true
6 thenthis agreement/ I EUundercustomer
9 incurring an obligation to makewould be

10 agree with that?wo u1d youp a y m e n t ,
11 i sknow whetherI don't I EUA .
12 the customer of this agreement. Is o
13 speculate and I'mwould have to not
14 inclined to do that.
15 Do you know if anyoneQ
16 whether lEUinquired t o wasa s
17 agreement inunder thiscustomer
18 connection with considering I EU ' s
19 for MSG?application
20 Could ITHE WITNESS:
21 question repeated. please .have the
22 (Record read. )

23 The approval of lEU'sA .
application for MSG occurred before this24

25 developed and sent out t o
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1 I expect that the i sanyone, answers o
2 t considered because it didn'tit w a s n *
3 exist the time.a t
4 How then wasQ .
5 that’s fortrueA . fact/I n
6 recipients of MSG,of thevery many
7 s not limited to lEU.II t
8 time that lEU'sBut at theQ .
9 considered/ isn't itapplication was

simultaneously10 true that FirstEnergy was
11 tariff and this formpreparing the
12 submission to the FERCforagreement s o

transaction13 that this wholesale power
14 could take place?

the tariff15 o fPreparationA .
I don't know16 ist to be done.i n a 1was

simultaneously being prepared/17 if it was
certainly on the list that18 it wasbut

19 accomplished.had to be
20 Knowing that that partQ . was
21 implementing the MSGand parcel o f

an inquiry22 makedid anyone a sprogram/
23 lEU would be a customerto whether
24 therefore incurunder this agreement and
25 an obligation to pay?
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1 I don’t know the answer toA .
2 involved inthat. I wasn’t
3 allocation of the MSG, that was mythe
4 purpo s e .
5 I guess what I’m gettingQ .
6 back to is why your department made a
7 distinction between marketers and
8 of thein terms registrationaggregators
9 with FirstEnergy that was required.

10 I understood your
11 to be that where there wasn’ttest imony
12 there was no pointobligation,a payment
13 creditworthinessin making the
14 I misunderstand?Didassessment.
15 t know whether youI don IA .
16 misunderstood or not.
17 But that’s your answer?Q .
18 right .Yep ,A .
19 And you don’t knowOkay.Q .
20 any inquiry intoanybody madewhether
21 IEU would be incurring awhether noto r
22 obligation when its applicationp a y m e n t
23 considered?was
24 I recall being advised thatA .
25 not going to be incurring aI EU was
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1 payment obligation.
2 Okay. askQ . Let me you to
3 look at page 9 of Exhibit 11 again. I f
4 to belEU is going executing the MSG
5 i s FirstEnergy going tocontract,
6 application for MSGreconsider its and
7 creditworthiness information?require
8 I don’t know that, either .A .
9 Has lEU applied to becomeQ .

10 entitycertified by the PUCO as a n
11 I ’ mother than a ORESsorry. a s
12 other than aggregator?a n
13 I believeA . s o .
14 When did that occur?Q .
15 There recentA . somewas
16 activity related to that. I t knowI don
17 any more than that, detailsany more
18 about it.
19 How did you find out aboutQ .
20 it?
21 advised byI believe IA . was
22 one of my attorneys.
23 And you believe thisQ . was
24 within the last two weeks?
25 A . Yes.
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1 And what is yourQ .
2 understanding of why lEU has applied for
3 other than aggregator?status
4 I don't haveA . ® y
5 understanding of why they did what they
6 did.
7 Do you know if anyone at lEUQ .
8 discussed thisincluding lEU's attorneys
9 any representativesapplication with o f

10 making the applicationlEU prior to I EU
11 described?justthat you’ve
12 RUX IN: I’m sorry.MR .
13 that read back?could we have
14 (Record read.)
15 Let me try that again.Q .
16 Thank you .A .
17 Q . a t
18 FirstEnergy discussed with anyone at lEU
19 I application for as making thisI EU
20 to lEU goingdifferent priorstatus
21 application?ahead and filing the
22 Could ITHE HITNESS;
23 please.have that reread,
24 (Record read.)
25 I don’t know whether anyoneA .
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1 FirstEnergy discussed filing thisa t
2 application with anyoneparticular a t
3 that there has beenI EU . I am aware a
4 some point/ I don'tquestion raised a t
5 lEU had anyknow when this whetherw a s /
6 any revisions tointentions to itsmake
7 but I don'tearlier filings. remember

any of that.8 the timing o n
Who raised that question?9 Q .

t know with precision10 »I donA .
11 who that question.raised
12 Do you know withOkay.Q .
13 imprecision who raised that question?
14 A . Yes .
15 Who ?Q .
16 I believe it was Mr .A .
17 forAlexander, but I don’ t know sure.

Alexander?18 Who's Mr.Q .
19 s the presidenth eI believeA .

f

20 of FirstEnergy.
21 Do you know why thatQ .
22 raised?question was
23 that that questionI believeA .
24 raised following the filing of thiswas
25 complaint and that an inquiry was made
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1 whether there any reaction that I EUwas
2 respect t o
3 certification.any change in
A After the filing of theQ .
5 complaint with the Public Utilities
6 Commission in this case?
7 I believe that theA . was
8 timing, yes.
9 And who was making theQ .

10 goinginquiry about whether lEU was t o
11 applications?be amending its
12 I thought I testified,A . A s
13 ’t know with precision. Youthat I don
14 say would you know withwent on to
15 said with imprecisionimprecision and I
16 Alexander had thatI believe Mr.
17 question.
18 How did you find out that heQ .
19 had that question?
20 a meeting with himi nA .
21 going to ask thatsaid he waswhen he
22 question.
23 And tell please, whatQ . u s ,
24 discussion was in the meeting justthe
25 that statement.his makingprior t o
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1 I don't recall how thatA .

2 don't recall that.Iarose.

3 at the meeting?Who wasQ .

4 I only recall the identityA .
5 meeting.at theo f other personone
6 more than thealthough I know there was

and that would be Ms.7 other person,one
8 O L I .ESP

her job?9 i sWhatQ .
president and general10 ViceA .

11 counsel.
at the12 How many people wereQ .

13 meeting?
five orMy recollection is14 A .

that with15 recalldon'tsix, but I
16 precision.

You would be17 one?Q .
18 A . Yes.
19 Q . M s .

V e s p o 1 i .20 A ,
Vespoli would be two.21 Q . M s .

22 Alexander?Mr .
in briefly.23 A . Was

thereyou believe24 AndQ . were
other people involved?25 two or three
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1 At least ,A . yes.
2 And you don’t remember whoQ .
3 they were?
4 Not with precision.A .
5 tell me whatWell/Q . you
6 remember as best you can.
7 said/ I don r e m emb e rAs IA .
8 not there. I couldwho was there or
9 a panoply of who mightpeopleimagine

10 have been there, but that's different
11 don’t know.I justthan who was there.
12 it is. WhoFine.Q . Yes,
13 meeting?called the
14 I don’t recall that. either.A .
15 you get notified ofHow didQ .
16 meet in g ?the
17 I don’t recall that.'A .
18 Where did the meeting occur?Q .
19 On the 18th floor conferenceA .
20 headquarters inat the FirstEnergyroom
21 Akron.
22 Where is Mr. Alexander’sQ .
23 located?office
24 Pardon me. misspoke . 11IA .
25 19th floor conferencei n the room.was
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1 the 19th floorNext to conference room.
2 I don’t believe he called the meeting,
3 though.
4 And what was the purpose o fQ .
5 the meeting?
6 I don't recall that. either.A .
7 How long did it last?Q .

8 I don't recall that.A .
9 Did anyone make minutes o fQ .

10 this meeting?
don11 ( t knowI did not. IA .

else did. It would be12 whether anyone
happened.13 that to haveunusual for

14 Did you take any notesQ .
15 yourself?
16 I might have.A .
17 Still have them?Q .

I don't18 I don't know.A .

19 Nothing formalrecall taking any notes.
document that said20 terms of ai n

21 and such a meetingminutes o f such o r
22 and such a meeting .ideas from such

i f23 decisions were made,WhatQ .
24 of this meeting?in the courseany,
26 My recollection is thatA .
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1 weren't any decisions.there It was
2 I don't recall that there were decisions
3 at this meeting .
4 you directed to takeQ . Were
5 result of this meeting?any action aa s
6 that I recall.A . Not
7 anyone directed takeQ . Was t o
6 result of thisany action meeting?
9 Other than what IA .

10 already. not that Itestified n o ,
11 recall .
12 Other than making theOkay.Q .
13 about whether lEU intended toinquiries
14 application?amend its
16 R U X I N : If I might.MR .
16 I think this is the second time you've
17 said inquiries with respect to lEU’s.
18 intention to amend its application,
19 record will show I thinkalthough the
20 Blank's testimony was that Mr.Mr .
21 said he would inquireAlexander
22 what lEU might do in reaction to the
23 filing of the complaint with respect to
24 application. words different thantheir
25 amend their application.
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1 Okay. I'llHARDYMON:MR .
2 accept that.
3 MR . RUX I N :
4 arguing because the record says what it
5 says.
6 HARDYMON: s fine.MR .
7
8 Nothing beyond that that youQ .
9 recall?can

10 I recall nothing beyondA .
11 that.
12 recall whenAnd you don'tQ .
13 took place?this meeting
14 only recall that I believeA . I
15 filing of theit was after the
16 complaint.
17 How long after?Q .
18 That I do not recall.A .
19 you know if the inquiryQ . Do
20 completed?Alexanderraised by Mr . was
21 A . N o
22 you know who was goingQ . t oDo
23 that inquiry?undertake
24 I believe Mr. Alexander wasA .
25 going to undertake that. s not in
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1 the habit of reporting to m e ,

2 fortunately I might add.
3 receive anyDid youQ .
4 directive Alexander or othersfrom Mr.
5 to you that thatthat would suggest
6 inquiry had been made?
1 A . No .
8 apologize if I asked youQ . I
9 Blank, but do you knowthis before. Mr .

10 FERC-filed MSG contract towho sent the
11 for execution?lEU
12 A . No .
13 And you don’t have any ideaQ .
14 why it was sent?
15 of ideas, but I don'tLotsA .
16 precision why it wasknow with sent.
17 I don’t want you toWell,Q .
18 but if youjust and speculate.guess
19 told something or have learnedhave been
20 something in the of yourcourse
21 that would suggest aemployment reason
22 sent to lEU,why it was
23 have that answer.
24 I don’t haveA .
25 additionalI don’t have anythat.
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1 it that way.information, say
2 While we’reAll right.Q .
3 look at Exhibitwould you pleasehere.
4 11?
6 sir.A . Yes
6 attentioninvite yourLetQ . m e
7 on page 9 . theForquestion 34t o

i s , begin8 question quotes,record the
9 flow to any lEUbegun tohas MSG

10 mark. end of quote.questionmemb e r,
11 Blank?with me, Mr .Are you
12 A . Yes.

And you see the13 answerQ .
14 that powerby FirstEnergy isindicated
15 lEU members.flowingi s t o
16 that.IA . see
17 But it’s currentlynotQ .
18 characterized as MSG, correct ?
19 That's what the documentA .

of this20 t know the datesays.
21 document.
22 if you if youWell ,Q . see
23 of the the datethe endlook at answer.
24 is March 20, 2 0 0 1. Iparenthesesi n
25 the date of the answer,took that to be
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1 is that correct or do you know?
2 I don t know.A .
3 Okay. tell us.Can youQ .
4 please, the nature of the processing
5 that is referred to in the answererror
6 stion 34 that caused theto q u e t opower
7 characterizednot be as MSG?
8 advisedA . was
9 but I don I t recall what theabout that,

10 the processingnature of error was.
11 Who advised you about it?Q .
12 Burnell .A . Mr .
13 What did he tell you?Q .
14 I’ve had many,A . many
15 conversations with Mr. Burnell and I
16 recall the details of what hedon’t
17 said in this conversation.
18
19 associated with this that was our
20 had to i t .problem and correctw e
21 And you don’t know what theQ .
22 the administrative issuenature of was?
23 »I don I probablyA .
24 knew at the time. but I don’t recall.
25 be of vast importance.It didn’t seem to
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1 having to do with the allocation o f
2 market generation.support
3 an administrativeThis wasQ .
4 issue within your department, correct?
5 withint think it wasIA . I don
6 my department, n o .
7 department was it in?WhoseQ .

within8 I think it was theA .
activity, thereg butsupplier services

t recall with precision.10 again I don I

11 And does Mr. BurnellOkay.Q .
activity?12 serviceswork supplieri n

13 Yes.A .
take it you did not14 And IQ .

15 notice o fwrittenemailreceive a n
Burnell that would16 any kind from M r

17 problem?describe this
this18 he d i dnA . No n o ,I

19 telephone.was all by
20 telephoneJust aQ .
21 conversation?
22 Yes.A .
23 Do you know when thatQ .
24 occurred?
26 Probably before MarchA . No .
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1 supposition about theif your2 0 , 2 0 0 1 ,
2 date is correct .
3 Do you know when MSG beganQ .
4 any lEU member?to flow to
5 Sometime after December o fA .
6 2 0 0 0 , but precisely when it began I
7 don't know.
8 Who would know the answer toQ .
9 that?

10 Burnell. Pardon me, IM r .A .
11 Burnell might know.believe Mr. I
12 know with precision that he knows.don't
13 Do you know if theOkay.Q .
14 error has
15 I do not I do not knowA .
16 but Ithat it has been,with precision
17 believe it has been.
18 Do you believe Mr. BurnellQ .
19 who corrected thewas the person error?
20 corrected under hisA . I t was
21 I don't know if he diddirection, yes.
22 it himself
23 is the supplierWhoOkay.Q .
24 flowing toof the MSG the lEU members?
25 i slEU certainly aWell,A .
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1 supplier under fora s

2 of the Tfiarketthe purposes support
3 generation program.
4 Who is the sellerOkay. o fQ .
5 the MSG flowing I EU me mb e r s ?to the
6 not know that in termsI doA .

Iler to the individual7 of who is the s e
do not know8 Ithe I EU .members of

9 that.
wholesale10 is theQ . Who

11 f the MSG flowing to lEUprovider o
12 m emb e r s ?

think I know that.13 I donA .
14 either.
15 the bills forwhomQ . T o are

with respect to lEU?16 the MSG power sent
know the answer17 I don’t t oA .

18 that.
ask you to look19 a tQ . Let me

and again20 question 35 and the answer /

21 on page 9 of Exhibit 11 .Iw e r e
22 I see that.A .

indication is that23 TheQ .
mailed to lEU24 noticesconfirmation were

25 receivemembers who were enrolled t o
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1 a processingbut dueMSG , t o error,
2 FirstEnergy Services was incorrectly
3 noticenamed in the as the supplier.
4 Do you see that answer?
5 I see that.A .
6 Who is the supplierOkay.Q .
7 if it is not FirstEnergy Services?
8 I don I t know the answer toA .
g that.

10 Do you know what kind ofQ .
11 caused FirstEnergyprocessing error
12 to be incorrectly named in theServices
13 supplier?notice thea s
14 N o .A .
15 Was this ever broughtQ . error
16 attention by anyone?to your
17 I’ve already testified thatA .
18 Burnell brought it to my attention.Mr .
19 And I gather that yourQ .
20 understanding is that that error has
21 corrected by now?been
22 That’s my understanding,A . yes.
23 And that would have beenQ .
24 Burnelldone by either Mr. someoneo r
25 direction?acting at his
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1 s my understanding.tThatA .
2 And you don I t know who isQ .
3 named as the supplier to the I EU
4 of this moment in time?members a s
5 I do not know that. I knowA .
6 who isn't.
7 FirstEnergy Services is not.Q .
8 correct?
9 correct.That'sA .

10 haveHARDYMON: W eMR .
11 and a quarter,been going about an hour
12 a quick break i fBlank. I proposeMr .
13 good timemind.don'tyou
14 for you?

i s .15 THE WITNESS Yes
(Recess had16 . )

17 askBlank, let t oQ . M r . m e you
look again at Deposition Exhibit18 1 OA .

19 Did you have any part in negotiating
20 of this agreement?any portion
21 I don’t understand the useA .
22 negotiating.of the word
23 Did you have any discussionsQ .
24 other people on thewith marketers o r

described earlier25 list that youserver
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1 about what ought to be the terms o f
2 this agreement and what ought not to be
3 the terms of this agreement?
4 1 recall that parties askedA .
5 should go intoto have input into what
6 the service agreement. We agreed that
7 for comment. I
6 believe there
9 submitted forthis which we comment. I

10 believe we got comments back and that I
11 those comments with mydiscussed
12 drafting thiswho wereattorneys
13 material . If that’ s what you mean by
14 negotiating. involved in that.I was
15 How many drafts o fOkay.Q .
16 this agreement do you recall existing
17 before the final was submitted toone
18 the FERC ?
19 a numb e r o fThereA . were
20 whichdrafts put together prior t ow e
21 the draft which was sent out to the
22 which I believe wassuppliers,
23 predecessor to the February 14th draft.
24 a February 14th draft,Then there's then

25 a final draft whichI believe there was
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1 submitted to FERC.was
2 Let me focus forQ . o n
3 those drafts that put togetherwere
4 that wasprior to the first one

5 submitted for comment the marketerst o
6 all right?and others/
7 used the word suppliers.A . I
8 suppliers. How didOkay,Q .
9 the process of drafting work? Did the

10 the firstlegal department prepare
11 document for discussion purposes?

With some input from me,12 A .
13 yes .
14 And who else would have beenQ .

than yourself15 otherinvolved. i f anyone,
16 in the legal department?and lawyers
17 I would have to checkA . m y

i t18 see who else wouldemail records to
19 I just don’t know thehave gone t o .
20 with precision .names
21 otherDo you know if it wasQ .
22 department?people within your
23 a possibility i tThere’sA .
24 at my department.went to personone
25 Who would that be?Q .
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1 Headings,A . Mr .
2 guess .
3 Okay. the heads ofQ . Were
4 involved?other departments
5 I don't believe so.A .
6 So to your recollection itQ .
7 was the legal department and your
8 department?
9 I’m off in theA . realm of

10 speculation to any further. M yanswer
11 expectation and speculation is that the
12 activity may have hadcustomer choice
13 its hand in this but I don'ttoo,t

14 recall that with any I don't recall
15 with precision whether they did.
16 All right. And you providedQ .
17 input to the legal department about the

I18 terms that ought to be included in this
19 contract?
20 A . of them.Some yes.
21 Do you remember whatQ .
22 specific you addressed?terms
23 A . Attachment 1 1 8 .on page
24 Ap p e n d i X Section C.B . Pardon ro e ,

25 it’s called part C on page 13. Part B
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1 page 11 and 12. page 9 ,Part A0 n o n
2 1 0 11./
3 it?thatQ . I s
4 hadhaveA . I may some comments
5 i n articles. but Iin the otherthe
6 don’t recall.
7 you draftDidOkay.Q .
8 f appendix A?portions o
9 appendix A wasA . I t was

10 my supervision,drafted under yes.
11 people in yourByQ •
12 department?
13 A . Yes.
14 And then that draftOkay.Q .
15 legal department.sent to theWould be
16 is that of thestatementcorrecta
17 process?
18 drafted appendix A,When weA .
19 drafted appendix it wasinitially A,
20 the protocola companionintended t oa s
21 allocating marketfor support
22 It was intended togeneration . cover
23 billing and as thescheduling and
24 made to
25 decided that appendix A,filing, it was
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1 scheduling and billing material/ should
2 included in that filing.b e
3 I ass ume that asOkay. AndQ .
4 appendix A wouldthe protocol changed.
5 change to reflect the same
6 Which protocol do you mean?A .
7 draftedIf appendix A wasQ .
8 a companion to theoriginally a 5
9 correct in assuming thatprotocol. am I

10 changed through time.if the protocol
11 revisedthen appendix A would be
12 changes?periodically to reflect those
13 No .A .

14 didn't happen?ThatQ .
15 That IA .
16 Appendix A wasOkayQ .
17 substantially drafted after the protocol
18 had been c omp1e t e d ?
19 A .
20 of appendix A were drafted in the
21 but they were ins umme r of 2 0 0 0 , n o
22 shape or form in any stage o fway,
23 completion at the time that we had the
24 reservations completed.protocol for the
25 When was the protocolQ .

CEFARAHI FAX 216.687.0973O 800.694.4787 GROUP sMSnp..,
Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East Bank One Center, 24th Floor, Cleveland, Ohio 44114.2650 
www.cefgrDup.com

s correct.

I believe the early versions



111
1 completed?
2 ’ t changed ithaven sinceA . W e
3 October 5, 2 0 0 0 , I guesss o
4 this point.call that completed a t
5 further along inQ . And it was
6 during thedrafting processthe summer
7 appendix A was?of 2000 than
8 t called appendix AIIt w a s nA .

I don't know9 recall.time, as Iat the
10 your question yescould answer
11 had differing schedulesTheyo r n o .
12 appendix Aand appendix what became

of service agreement became13 to this form
a day by day basis14 importantless o n

15 protocol . Untilreservationthan the
16 protocol was completed,reservationthe
17 refocus on appendix Athen we had to
18 again.

working19 othersDid a tQ . you or
draft part B in its20 direction alsoyour

21 original form?
22 A . Yes.
23 would theAnd trueQ .
24 of part C?
25 A . Yes.
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1 same would be trueAnd theQ .

2 of appendix B?

3 The question was whether IA .
4 in my department draftedo r someone
5 that?
6 Q . Yes.
7 The answer is yes.A .
8 And the information thatQ .
9 page 18 originated with yourappears o n

10 department I take it?well,a s
11 That originated in theA .
12 stipulation. The numbers out ofcame
13 f r om thatmy department however,
14 tipulation,went into the except fors
15 fromthe 1,100 to 20 which camet

16 somebody else.
17 When this form serviceQ .
18 agreement was placed in its final form
19 submission to FERC, was itfor
20 approval before itcirculated to foryou
21 actually submitted to FERC ?was
22 I would use the word commentA .
23 rather than approval.
24 All right.Q .
25 submitted to me forA . It was
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1 comment.
2 How long did thisOkay.Q .
3 take of that iswhole process o f
4 service agreementdrafting this form
5 from beginning until it was submitted to
6 FERC ?the
7 you distinguishing theA . Are
8 drafting of appendix A and B from
9 serviceform of agreement?drafting the

10 of the formAll partsQ

11 agreement from the earliest timeservice
12 any part of it began the drafting,that
13 in the drafting stage until it was
14 thisfinally completed, i s a year-long
15 project?
16 serviceo fThe formA .
17 The attachmentspardon me.agreement
18 to the form of service agreement.
19 particularly attachment B is the
20 tariffretail supplierin thei ssource
21 which was drafted in 1999.
22 It wasn't drafted
23 of the form oforiginal ly to be part
24 It was draftedservice agreement. a s
25 but sorestructuring case,part of the
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1 if I I havequestion. t oanswer your
2 1999 until when thissometime i nsay
3 filed. take thatBut it didn’twas
4 long to draft the form of service
5 agreement.
6 Putting asideQ .
1 the appendices and the attachments , can
8 you tell us how long the form of
9 under preparation,service agreement was

10 if you can give
11 frame?
12 Approximately from sometimeA .
13 i n December until when it was filed
14 with FERC I believe in early March.
15 seeing anyQ .
16 drafts of the form service agreement
17 with the exception of the appendices
18 prior to December of 2000?
19 I do not.A . No,
20 know who drafted theDoQ . you
21 service agreementportions of the form
22 ones that you’veother than the
23 identified for us as having been created
24 in your department?
25 I know under whoseA .
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1 it was drafted.supervision
2 Who supervised the process?Q .
3 of the lawyers i nIt wasA . one
4 our legal department.
5 Which lawyer?Q .

6 Belting, B E I T I N G .A . Mr .
7 Blank, you tell usMr ,Q . can
8 FirstEnergy might be able towho at
9 to who is theinquiry asanswer a n

10 now named in the noticesupplier who is
11 to lEU that was referenced in question
12 35 of Exhibit 11?
13 N o .A .
14 Is it your testimony, Mr .Q -
15 Blank, some point during thethat a t
16 MSG application process for IEU, you
17 informed that lEU would not b ewere
18 a payment obligation inincurring
19 with the supply of MSG?connection
20 Yes.A .
21 who informedyou rememberQ . Do
22 Was that Mr. Burnell?you of that?
23 A . N 0 .
24 Who was it?Q .
25 One of the lawyers in theA .

CEFARATTI FAX 216.687.0873tr 800.694.4787
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1 legal department.
2 A n aide ?Q .
3 Bell ,M s , ELL.A . B
4 And how did it come to passQ .
5 of thatyou
6 fact?
7 t. recall how it cameI donA . I

8 to pass.
9 Did you go to her withQ . a n

10 that natureinquiry of or did someone
Do you recall anything of11 come to you?

12 the circumstances?
13 I recall odd bits andA .
14 pieces.
15 Tell us what theyQ . are.
16 that thereI wasA . wasaware

of discussion going forward17 sortsome
18 lEU and FirstEnergy Services,between
19 the details of which I didn't know and
20 really had interest i n ,n o

21 such going on.thataware was
22 aware thatI was
23 obviously that the stipulation had
24 the allocationcertain terms relating t o

support generation to25 of market

CEFARATTI FAX 216.687.0073W 800.694.4787
GROUP^’&.p.n,

Court Reporting, Investigatlorte and Comprehensiva Services for Legal Professronate

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2650 
www.6efBroup.coni

but I was

that she was informing



> 117
1 FirstEnergy Services and the obligation
2 effectively have FirstEnergy Servicest o
3 displaced alternativeif there were
4 claimants.
5 question obviouslySo the
6 anything that Iwould arise. i s there
7 should be concerned about in the
8 of market support generationallocation
9 Services in connectionFirstEnergyt o

10 any otherwith this claimant or
11 claimant.

The response is,12 again as
odd bits and pieces and I don't13

remember sequence particularly. was that14
16 mar k e t supportthere was n o

going to16 generation neverwas
but at the same17 FirstEnergy Services,

18 going to be nothat theretime was
from lEU to the19 payment obligation

20 utility.
21 understandingWhat wasQ . your
22 the MSG for lEUof where
23 it wasn't going to FirstEnergygoing if
24 Services?
26 Ultimately it I s going to theA .
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1 customers.
2 And was itAll right.Q .
3 retailerpassing through a wholesaler o r
4 before it reached the customers ?
5 going through theA . It was
6 through lEU.aggregator !

7 And when you say customer,Q .
8 do you mean lEU members?
9 I mean lEU members,A . yes.

10 ultimate of that power.That•s the user
11 And itQ • was your
12 not incurringunderstanding that lEU was
13 a payment obligation in connection with
14 that MSG power going to its members?
15 That’sA . correct.
16 And was it yourQ .
17 understanding that the lEU members were
18 paying for the MSG?
19 Ultimately the lEU membersA .
20 for the I ’ mMSG, sure.
21 And who is it that youQ .
22 to be payingunderstood memb e r sthe I EU
23 for the MSG?
24 know the answer toA .

25 that.

- CEFAR ATTI FAX 218.687.0973V 800.694.4787
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1 Q . An d can you suggest to
2 would know the answer toperson who
3 that?
4 Somebody at lEU I expectA .
5 to that.would know the answer
6 And you didn’t have anyQ .
1 understanding of that at the time o f
8 Bell/this discussion with Ms. correct ?
9 There I neededA . n owas reason

10 to know that.
11 When did you learn aboutQ .
12 there being discussions between
13 FirstEnergy Services and I EU ?
14 In the latter half of theA .
15 year 2000.
16 it who told youWho wasQ .
17 about these discussions?
18 I don’t recallA .
19 i t a tQ . Was someone
20 FirstEnergy?
21 I don't recallA .
22 At some point, however,Q . you
23 conversation with anended up in a
24 attorney named Sell?
25 A . Yes.
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1 And the question thatQ .
2 your mind was whether lEU would incur a
3 payment obligation?
4 The primary questionA . on my
6 mind. was there market support
6 generation going to FirstEnergy
7 Services .
8 All right. Why was thatQ .
9 question on your mind at this point in

10 time?
11 I * V e already testified toA .
12 that.
13 I • m refresh myQ . sorry,
14 recollection.
15 The stipulationA . calls for
16 the potential to reallocate market
17 support generation away from FirstEnergy
18 Services to the extent that an
19 allocation is made to FirstEnergy
20 Services and to the extent there are
21 other claimants for that market support
22 generation.
23 Did you understand thatQ . a n
24 allocation for IE U or its members was
25 going to be made to FirstEnergy Services.

CEFARATTI FAX 216.687.09739 800.694.4787
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1 you made this inquiryat the time o f
2 M s . Bell?
3 I already told youN o , thatA .
4 I did not know what the situation was
5 is how I inquired about what the
6 situation was.
7 ’ s what I'ms thatI g u e sQ .
8 led you to make thatWhatgetting at.
9 inquiry?

10 the knowledge of whatFirst,A .
11 the stipulation. Second, that Ii nwas
12 became aware that there were discussions
13 between lEU and FirstEnergy Services, s o
14 I thought I should find out because I
15 thought it might have o n
16 of market generation,allocation support
17 it about theWhat wasQ .
18 that you heard about betweendiscussion
19 FirstEnergy Services and lEU that led
20 that thereto believeyou
21 support allocation?about marketissue
22 THE WITNESS : Could you
23 repeat the question. please.
24 (Record read.)
25 Knowing what's in theA .
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1 stipulation about the really the
2 supplemental materials to the
3 stipulation, where FirstEnergyI believe
4 theServices is required to be moved to
5 end of the line in the event o f
6 alternative claimants, knowing that
7 a limited amount of MSG, knowingthere
8 s a lot of interest in MSGthat there I

9 at least hearingand knowing that o r
10 there has been discussions. Isome
11 thought it was incumbent upon me to
12 about that situationknow the facts a s
13 it related to was there going to be any
14 MSG going to FirstEnergy Services,
15 if there I was going tobecause was.
16 something about it in termshave to do
17 of displacement potentially if there
18 enough claimants.were
19 Okay. of theQ . The nature
20 discussions that ’ sthat you heard about.
21 m asking about.what I Did you hearI

22 of the MSG was going to bethat some
23 going to FirstEnergy Services?
24 I did I heardA.. N o , not.
25 there were discussions.

CEFARATTI FAX2ie.687.0973V 800.694.4787
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1 They weren't talking aboutQ .
2 baseball, I take it?
3 idea what theyA .
4 I understood therewere talking about.
5 thought I shouldwere discussions. I
6 inquire about them, so I did.
7 told about theWhatQ . were you
8 the discussions?nature o f

9 alreadyI think I'veA .
10 that theretestified to that. notwas
11 going to be any market support
12 FirstEnergygeneration going to
13 Services.
14 Is that what lEU andQ .
15 were discussing?FirstEnergy Services
16 I don't know what theyA . were
17 discussing.
18 when you made inquiryW e 11 ,Q .
19 wh at did youabout those discussions,
20 learn?
21 learned.I told you what IA .
22 learned that theyYouQ .
23 t be MSG goingthere wouldn t oI

24 FirstEnergy Services?
25 That ’ s c o r r e c t .A .
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1 And did you learn any moreQ .
2 about the subject of thematter
3 discussions between FirstEnergy Services
4 and lEU that led you to make the
5 inquiry?
6 I already told you why IA .
1 made the inquiry. Did I learn anything
8 else in addition to that that led me to
9 make the inquiry? I told you why I

10 made the inquiry.
11 question incomprehensible, pardon me.
12 some point someone whoQ . At
13 recall told you thereyou can now
14 discussions between FirstEnergywere
15 Services and lEU, yes?
16 A . Yes .
17 An d somethingQ . in what you
18 heard from this person led you to be
19 concerned about whether there was going
20 to be allocation issue. is thata n
21 correct?
22 A . I was aware that lEU was
23 interested in market support generation.
24 I do not recall why I became aware o f
25 that. but X was that they wereaware
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1 interested.
2
3 participant in the stipulation
4 thatdiscussions. I was aware
5 could beFirstEnergy Services awarded
6 but igeneration, f theremarket support
7 in line.claimantsotherwere
8 would haveFirstEnergy Services to be
9 havedisplaced and I would to go to the

10 the s t i p,which in I don'tprecise line
11 and I thought Iremember what it was,
12 find out if there was abetter
13 I was going to have tosituation there
14 of the allocation.deal with in terms
16 it your understandingQ . Was
16 lEU and FES were talking aboutthat
17 FirstEnergy Services supplying MSG to
18 I EU ?
19 there notA . No, was any
20 o funderstanding whether such. I
21 making a supposition that because o nwas
22 interested, I knew lEUhand lEU wasone
23 interested in market supportbeenhad
24 I knew that FirstEnergygeneration,
25 displaced underhad to beS e r v i c.e s
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1 certain circumstances. I thought I
2 better find out whether there was
3 anything I was going to have to deal
4 with.
5 By whom is Attorney BellQ .
6 emp1o y e d ?
7 FirstEnergy.A .
8 FirstEnergy Services?Q . Not
9 I don’t believe but IA . s o ,

10 t know precisely whocan’t don’I
11 s employed b y .
12 did you come to beHowQ .
13 talking to her about this situation?
14 Did someone direct you there?
15 I don’t recall that.A .
16 if it is yourBlank,Mr .Q .
17 understanding that lEU did not incur a
18 payment obligation, who was incurring
19 the payment obligation for the MSG?
20 know that.A .
21 day you don’tAnd to thisQ .
22 know that?
23 I still don ’t know that.A .
24 And can you tell us whoQ .
25 might know the answer to that question?
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1 I expect if I wanted to knowA .
2 to that question I would gothe a ns w e r
3 from IE U.t o someone
4 Q . An d there a tn o one
5 FirstEnergy who would know the t oanswer
6 that question?
7 t know thatI don IA . answer.

engaged in the8 When youQ . were
service agreement9 f the MSGdrafting o
submitted to the10 that was ultimately

any instruction11 did you receiveFE RC , o r
to what the goal12 input from anyone a s

would be?13 of the process
sure I should14 I ’ m notA .

dignify it by calling it instruction,15
suppliers telling me16 o fI had lotsbut

17 what to do.
understanding18 WhatQ . yourwas

of preparing this MSG19 of the purpose
submission toagreement for20 service

21 FERC ?
question makes22 A . Your some

I23 assumptions that I m not sure agree
24 with.

/Which ones?25 Okay.Q .
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1 First is we were preparingA .
2 No one had invented marketappendix B.
3 at all,support generation so that
4 was
5 I understand that.Q .
6 the supplierthat wasA .
7 the retail side of thetariff for
6 preparing thebusiness . As we were
9 knewmajority of appendix A, thatw e

10 going to have t othere was
and sort of11 scheduling arrangement some

12 similar arrangementsother
allocation of13 different process than the

14 we had to prepareknewMSG, somes o w e
15 shouldguidelines about how thatsort of
16 work.
17 At that time I had n o

positive18 negativeat all,thought o r o r
any participation by the19

20 all.a tin this process S oFE RC

21 of those two items. thepreparation
22 appendix B and appendix A, were not
23 contemplation of the form o fi ndone
24 service agreement.

i n25 I understand. Now,Q .
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1 addition to drafting those portions, you
2 drafted other original parts of the
3 at least people workingagreement a to r
4 and inyour direction did, addition. a s
5 also givenI understand it, you were
6 the opportunity to comment variouso n
7 drafts of the agreement.
8 What was your
9 understanding of why the agreement was

10 being prepared?
11 advised it was goingI wasA .
12 at least fileappropriate toto become

support generation rates13 withthe market
14 the FERC.
15 FERC do in alltheWhat doesQ .
16 of this?
17 sales?power
18 s covered byThat ' a numberA .
19 the United states codeof provisions in
20 precisely what thet knowand I don I

21 this .FERC does o n
22 generalYes some
23 over wholesaleregulatory powers
24 buttransactions.
25 expanded definition thanhave a far
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1 that.
2 Government agencies alwaysQ .
3 do .
4 I don't know.A .
5 But your understanding wasQ .
6 that the agreement you were
7 drafting was going toparticipating in
8 ff submitted tobe appended to a t a r i
9 the FERC relative to wholesale powera

10 is thattransaction, fair statement?a
11 we drafted; theA . No , not one
12 original versions of it.
13 but before theI understand,Q .
14 the FERC,final one was submitted to
15 understood that to be the purpose,you
16 did you not?
17 A . Yes.
18 Give me just a moment. LetQ *
19 to look again at the form o fask youm e
20 Exhibit 1 0 A?service agreement
21 page 16,If you look at
22 formpage 16 appears to be theplease,

would be23 confirmation letter thatof a
24 connection with marketi n supportsent
25 generation. you with me?Are
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1 A . Yes.
2 Was this formQ . o f
3 confirmation letter or one like it sent
4 t o I EU ?
5 A , only answer byI can
6 inference i n that you brought to my
7 attention the answer to the last
8 9 o f Exhibit 11,question whichon page
9 have to lEU forsentsays we one

10 execution and perhaps this form of
11 confirmation letter was what sent towas
12 really know.but I don'tI EU ,

13 Do you know if any form ofQ .
14 sent to lEU inconfirmation was
15 with the flow of MSG to itsconnection
16 members ?
17 Only by inference.A .
18 Who would know the answer toQ .

19 that?

20 I don » t know.A .

21 Can you think of a tQ . anyone
22 FirstEnergy who would have that
23 information?
24 I would have to find out whyA .
25 answered the question at the bottomw e
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1 it andof page
2 inquire of them who if they know who
3 was who sent that documentthe person
4 what document it was.to lEU and
5 Beyond referring to ExhibitQ •
6 you don't personally have any idea1 1 ,

1 3. question like thatwho we would ask
6 of?
9 of ideas.have lotsA . I Mr .

10 don't know who did it.Hardymon . I
11 though.
12 Okay. ask youLet me t oQ .
13 look at page 11 of Exhibit lOA. Can
14 the identity of theyou tell u s
15 certified supplier as that term is used
16 i n section 1, paragraph l.a on page 11
17 for the MSG flowing to lEU members?
18 Do you have copy of theA . a
19 reservation protocol? do not.I
20 I’ll hand you whatQ . was
21 marked as Exhibit Bl.earlier Is that
22 what you had in mind?
23 thank you.Yes,A .
24 Okay.Q .
25 THE WITNE S S : Now can I
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1 have the question please.read,
2
3 A . No .
4 Would you turn to page 14Q . o f
5 Exhibit lOA/ please?
6 complies.)(WitnessA .
7 I would invite yourQ .
8 to appendix B, paragraph b.1,attention
9 billing procedure. Are youcaptioned

10 with me?
11 Yes.A .
12 Can you tell us the identityQ .
13 certified supplier as that termof the
14 Used in the second line of thati s
15 the MSG thatparagraph with respect t o
'16 is flowing lEU members?t o
17 No .A .
18 an understandingyou haveQ . Do
19 o f wha t is?DARSa
20 a DAS R ?A . You mean
21 that’s what I mean.YesQ .
22 better understanding than I
23 d o .
24 it's a directI believeA .
25 Direct access issupply request.access
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1 don't know what the last twocorrect/ I
2 nouns are.
3 A direct serviceQ . access
4 request?
5 ThereA . yo u go .
6 Let me justOkay. that’sQ .

7 out of the supplierterm thata comes
a tariff, i s it not?
9 Not originally.A .

10 Where did i t come f romQ .
11 originally?
12 idea. but it wasI haveA . n o
13 used byi t s been the industry for aI

14 numb er of years .
15 I’ll let you read along withQ .
16 I think we must have markedme here.
17 this the deposition previously.a t
18 (Discussion off record.)
19 Blank, do you have inQ . Mr .
20 supplier tarifffront of you the C E I
21 effective that2 0 0 1,issued January 1,
22 same day?
23 A . Yes.
24 If you would. please.Q . turn
25 to page 3 of 54 .
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1 that.I haveA .
2 If you look at the bottom,Q .
3 o fthere definition a n acronym,
4 directand in parens,DASR, access
5 service request. thatDo you ?see

6 A . Yes .
1 The indication in the tariffQ .
8 begin quotes,i s ,is that it a n
9 of communication thatelectronic form

10 shall be exchanged between the company
11 thata certified supplier. i sand
12 correct?
13 Yes .A .
14 c omp any in thisAnd theQ .
15 utility. is thattheinstance refers t o
16 right?
17 Cleveland Electrict 0RefersA .
18 Illuminating Company.
19 Do you know who madeOkay.Q .
20 the DASR on behalf of lEU members in
21 with the MSG that’s flowingconnection
22 to them?
23 N o ,A .
24 Looking at the supplierQ .
25 the definition of DASR,tariff again,
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1 there
2 certified supplier?
3 that.A .
4 take it that well.And IQ .
5 to the preceding page,if you turn back
6 i spage 2 , there
7 certified supplier.
8 A . Yes.
9 And I take it that you doQ .

10 identity ofnot know the the certified
11 with respect toIE U m e mb e r sforsupplier
12 is flowing to them as thatthe MSG that
13 in this tariff?usedterm is
14 know that lEU is i sIA . a
15 aggregator. I don'tcertified as a n
16 is whatknow whether that meant’ here
17
18 Well, let me ask Is itQ . you.
19 not
20 know if thereI don ' t IA . s
21 involved either. justa n yb o d y else I
22 don't know.
23 Who else would be involved?Q .
24 I don't have any idea.A .
25 it not true that underI sQ .

FAX 216.687.0973e 800.694.4787

Court Reporting. Investigations anti Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor. Cleveland, Ohio 44114-2850 
warw.cef0roup.cofn

reference to a capitalizedis a

I see

a definition of

' s

CEFARATTI
GROUP^.’^^fSss.p..,

or not.



>
137

1 definition of certified supplierthe i n
2 tariff, the certifiedsupplierthe
3 supplier receive writtenmust
4 of registration pursuantnotification t o
5 of the tariff in order tosection 5.e
6 a certified supplier?become
7 That's what itA . says.

And section 5.e8 is theQ .

9 reviewedthat weregistration process
10 of thisfirst sessionbriefly in the
11 i f you’ll recalldeposition 7r

12 has to do with5 . eA .
13 under the electricregistration
14 supplier coordination tariff.generation
15 And that requiresYes.Q .
16 things submission of creditamong other
17 • t it?d o e s ninformation,
18 It might.I don recall .A .
19 W e 11 f can take a look.Q . you
20 the tariff which in fronti spage 13 of
21 the bottom of the page therea to f you,
22 a subparagraph seven?i s
23 stipulateMR . RUXIN: W e
24 it says.says whatthat this document
25 Hardymon.Mr .
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1 Q . that ?Do you see

2 It says it must be deliveredA .
3 credit history forms.to the company.
4 agree with me thatWould youQ •

5 of certifiedunder the definition
6 tariff, I EUsupplier this2 o fon page
7 a certified supplier ifcould not be
8 they did not s ubm it the necessary

materials9 c omp1e t e registration undert o
10 section Roman numeral five?

Perhaps11 I don I t know.A .
12 I don't know.correct, Iyou r e
13 Do you know ifOkay.Q .
14 before put this document away,w e sorry.
15 ask you to look at page 15 oflet me
16 5 4 .
17 All right.A .
18 ThereQ .
19 captioned approvalthe top of the page
20 registration .o f with me?Are you
21 A . Yes.
22 you tell us whether lEUQ . Can
23 received notice of an approval ofever
24 supplier tariff?registration under a
26 don't know whether lEU had .A . I
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1 to receive such approval i n order to be
2 pardon orderi n t o be awardedm e , Ci r

3 allocated think thisMSG, I don
4 the supplierdocument. tariff, really
6 play.intocame
6 But the answerQ . Okay. t o m y
7 you don t know whether theyquestion is
8 received any kind of noticeaever
9 15 of thisunder paragraph E on page

10 supplier tariff?
11 I don’t know. m notA . sure
12 to know.reasona
13 Would that beOkay.Q .
14 that would fall within Mr.something
15 scope of responsibilities.Burnell’s t o
16 kind of information?know that
17 I expect that would beA .
18 within thesomewhere supplier services
.19 activity. I don t know whether it’sI

20 his not.o r
21 Does he work in thatQ .
22 department?
23 A . Yes.
24 Q . Okay.
25 But so do other people.A .
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1 suggest anyone forCan youQ .
2 Burnell?to inquire of if not Mr.u s
3 No .A .
4
6 Deposition( Thereupon,
6 markedExhibit-12 was
7 for purposes o f
8 identification.)
9

10 I've handed youM r . Blank,Q .
11 identificationwhat’s been marked for
12 Blank Deposition Exhibit No.a spurposes
13 a letter dated January 16,s this1 2 . I
14 attorney named2 0 0 1, from you to a n
15 Sally Bloomfield?
16 a threeYou've givenA . pagem e
17 document. The first two pages are a s
18 you identified. third page isThe a
19 of stationary that has a bunch ofpiece
20 it which I haven’t beenflowers o n
21 re cordI have for theQ .
22 removed the blank page with the flower
23 Blank's dignity.border to save Mr.
24 nothing to do withIt hadA .
25 I enjoy flowers very much.dignity,
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1 Now that we IQ . removed theV e
2 flowered page the exhibit marked numberI

3 12 before you i s a copy of a letter
4 that you sent Bloomfield,M s . i st o
5 that correct?
6 i nA . I t i s response
7 had sent me.letter which she
8 You are the authorOkay. o fQ .
9 it?takethis letter, I

10 A . Yes.
11 your signaturei sAn d thatQ .
12 the second page?that appears o n
13 A . Yes.
14 Let me ask you if youOkay.Q .

15 item on thereview thewould please t o
16 marketerindicatedfirst page requesta s
17 response thatand then umb e r youone
18 gave.
19 reviewed it.A .
20 askLet me t oOkay.Q . you
21 o f thelook at the last sentence
22 which reads. begin Thequotes.response.
23 deliveredgeneration ismarket support
24 by the FirstEnergy utility to the MSG
25 claimant or the claimant s supplier.I

CEFARATTI FAX 216.687.09739 800.694.4787

to a

GROUP
Court Reporting. Investigations end Comprehensive Services (or Legal Professionals

600 Superior Aveniw East, Bank One Center, 241b Floor, Cleveland, Ohio 44114*2650 
www.cefsroup.coin

I’ve



{'

142
1 Did I read that correctly?
2 Yes .A .
3 is I EUthe case of I E U ,I nQ .
4 the claimant or the claimant's supplier
5 within the meaning of this sentence?
6 i nof the wordsI'm thinkingA .
7 supplier definition of the
8 talk about deliveryprotocol where w e
9 from or through and that’s the purpose

10 o f the intent of thator that's
11 and ifthe from or through,statement,
12 it’s from or through, delivered toit’s
13 case which isthe MSG claimant. in this
14 lEU .
15 And there isOkay.Q . n o
16 in the transaction?
17 I don’t know whether thereA .
18 i s reference withM y respect
19 but it’sthe claimant,t o IE U goes t o
20 i n conjunction with delivery from o r
21 through.
22 Then taking that meaning theQ .
23 MSG is flowing from a FirstEnergy
24 utility to lEU, that correct?i s

25 it goes to theWell,A .
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1 customers from or through lEU. I don’t
2 the precise language in theremember
3 protocol . had that discussion manyW e
4 times in the last deposition.
5
6 Deposition(Thereupon,
7 Exhibit-13 was marked
8 o ffor purposes
9 identification.)

10
11 Let me hand you what I s beenQ .
12 Blank Deposition Exhibitmarked 1 3a s
13 r the record this appearsand f 0
14 letter dated February 6 ,f acopy 0
15 2 0 0 1 , a lawyer namedfrom yourself t o
16 Elizabeth is that correct?Watts,
17 it appears toThat's whatA .
18 b e .
19 in fact, the authorAr e you.Q .
20 of this letter?
21 With advice.A . yes.
22 from whom?With adviceQ .
23 Attorneys .A .
24 Would you pleaseAl 1 right.Q .
25 at the top of thelook second page? I n
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1 six ,recital numb e rresponse to you
2 indicate, The power isbegin quotes,
3 being delivered from the electric
4 distribution company directly to the
5 individual lEU customers in the
6 Didaggregation group. end of quotes.
7 I read that correctly?
8 Yes .A .
9 And when you say electricQ .

10 distribution company in that sentence,
11 referring to the FirstEnergyare you
12 utilities?
13 but thereA . a fromYes, o r
14 from or throughthrough relationship,
15 relationship in thatthe aggregator
16 chain well.a s
17 Well, was going to ask youQ . I
18 about that. mentionThere’ o fn o as
19 through infrom response too r your
20 recital n u mb e r six to Ms. Watts?
21 It should have been inA .
22 there . It's not there.
23 RUXIN: ExcuseMR . m e .
24 Go ahead.HARDYMON:MR .
25 Paul.
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1 RUXIN:MR .
2 discovery deposition. You’re certainly
3 entitled to this and myexplore only
4 interest is in having the transcript be
5 clear. Could I talk to you out in the
6 hall for a minute?
7 MR . HARDYMON: Sure.
8 (Discussion off record.)
9 let me justBlank,M r .Q . say

10 earlierthat I understand your answer
11 that you prepared for Ms.the responses
12 Bloomfield prepared with thewere
13 including counsel.assistance of others,
14
15 true withalsoIs that
16 the letter that you wrote torespect to
17 Ms . Watts?
18 A . Yes.
19 And I willOkay.Q . assume
20 that the precise wording of these
21 all cases be yourmay not inresponses
22 assumption 7o w n ,

23 editors .a lot o fhaveAnd IA .
24 I don’t wantOkay. t oQ .
25 about the precisequibble with you

CEFARATTl FAX 216.687.09739 800.694.4787
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1 interest today iswording . My
2 ascertaining how MSG power is flowing.
3 With that said, you may
4 have already answered my inquiries. but
5 let me just quickly try to review. I s
6 it true that MSG is flowing from
7 FirstEnergy utilities directly to lEU
8 members?
9 It's flowing through theA .

10 aggregator. Ultimately it goes to the
11 IE U m e mb e r s .
12 And other than theQ .
13 there is other entityaggregator n o/
14 i n between the utility and thethat is
15 MSG recipient in lEU's as far a scase
16 you know?

!
17 I don't know whether lEU hasA .
18 involved anybody else i n that process.
19 ask you this. WhoQ . Let m e
20 wouldelse involve that process?I E U i n
21 would have to ask lEU.A . You
22 would lEU involveWell, whyQ •
23 anybody else in that process?
24 I don't know.A .
25 It’s not necessary in yourQ .
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1 is it, else toview, b e
2 involved in that process?
3 Not particularly.A .
4 for any is it?Well,Q . reason
5 t know that i t i s .A . I don I

6 You don t have any opinionQ .

1 that?o n
given8 you my opinion.A .

Do you have any knowledge of9 Q .
10 between FirstEnergy anddiscussionsany
11 about whether it might be necessaryI E U
12 another entity involvedlEU to havefor
13 the transaction?i n
14 A . N o .
15 Exhibit 12,Looking back a tQ .
16 the i sin the o f I EU , MSGcase
17 utility todelivered by a FirstEnergy
18 whom?
19 RUXIN :MR . Excuse m e .
20 could clarify for theI wonder if w e
21 record.
22 MR. . HARDYMON: Sure.
23 MR . RUXIN:
24 how theinquired Blank abouto f Mr ,
25 and the lettersflows that wepower
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1 have referred to talk about delivery.
2 just inCould you
3 inquiring of him specify whether you » r e
4 using these words in the of thesense
5 transaction physicallyas opposed to the
6 delivery of electrons?
7 I’m talkingMR . HARDYMON:
8 about the transaction. Thank you.
9 ThankMR . RUXIN: you.

10 Do you understand what I ’ mQ .
11 talking about, Mr. Blank?
12 I believe Obviously theA . s o .
13 over the utility companyelec fr o n s are
14 don ’lines. t know that anybody elseI
15 is interposed i n that process
16 physically.
17 Well, thisQ . let me maybe
18 let’s go back
19 If you look at question 34moment. o n
20 9 , the that I s given therepage answer
21 begins/ Power is flowing members fto lEU
22 end of quotes. that ?Do you see
23 A . Yes.
24 wordIn what sense is theQ .
25 flowing being Is thatused there .
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1 meant to describe the transaction theo r
2 electrons?actual travel of the
3 IA . Now I
4 parenthetical or the clause as it did
5 because thatbefore January 1, 2 0 0 1 ,
6 have to be physical.would
7 Transaction-wise I believe

lEU members.8 flowing to Ii spower
9 I know i tit began.know whendon't

10 after December 31, 2 0 0 0 ,began s o

combined meaning in11 s probably aIthere
12 that sentence.
13 Why is it that prior t oQ .

necessarily imply2000, would14 January 1,
actual movement15 that flowing means the
conduit?16 of electrons through a

17 is thatThe answer to thatA .
support generation transactions18 market

2 0 0 1.19 don't begin until January 1,
20 I understand.All right.Q .
21 k back at Exhibitask you to looLet me
22 talking aboutif you would.1 2 r e
23 sense, MSG goingtransactionalin the
24 from a FirstEnergy utility to the lEU
25 I believe my questionmembers . to you
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1 whether there is any entity involvedwas
2 that transactionin other than lEU
3 acting as aggregator and I thinka n
4 was you didn’t know.your answer
6 I ’ m I don’t wantsorry.
6 to answer for you. Go ahead and
7 answer.
8 Hardymon, you askedA . M r . s o
9 questions in so many ways in thatmany

10 thing, don’t precisely recallIsame
11 I attempted to bewhat very
12 consistent in answers obviouslythe I
13 know that question asked andwas
14 answered and I’m going stand by whatt o
15 I already said.
16 you said.Q . Whatever you said.
17 you sit here today. you are
18 of any requirementnot aware under the
19 law or under the protocol undero r any
20 administrative procedure policy a to r
21 FirstEnergy that there be
22 involved in the transaction whereby MSG
23 from a Fi rstEnergy utility to I EUgoes
24 other than the aggregator whichmemb e r s

25 already ini s place.
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1 statement?
2 The stipulationA . requires that
3 there has to be a marketer. broker o r
4 aggregator involved in the transaction.
6 That’s all that i t requires I t
6 doesn’t specify anything further than
7 that.
e Q . So your answer t o the
9 question would be you o faware

10 any requirement?
11 A . Well, you limited your
12 question to lEU members.
13 Q . Yes.
14 I think you need to broadenA .
15 say any potential ultimatethat t o
16 of marketreceiver generation,s uppo r t
17 meaning a customer which is consuming
18 the electricity. I think you have to
19 broaden it to include that. lEU ’ s not
20 singled out in this separate anda s
21 apart from anybody else. I object tos o
22 your focusing i n on that entity toone
23 the exclusion o f others .
24 Okay. I understand theQ .
25 point you’re making, but my question did
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1 concern lEU and that’s the question I
2 would like answered.
3 understood that you o fnotare aware
4 any such requirement, is that true?
5 A . requirement in theThe
6 generationstipulation is market support
7 is made available to brokersmarketers,
8 and That's what we'reaggregators,
9 attempting to do with the protocol and

10 with the administration of the program
11 i s effectuate that.
12 of anyQ . So you’re not aware
13 law, rule or requirement in the program
14 that would mandate the presence o f
15 another entity in this transaction
16 beyond the aggregator that is already
17 there?
18 What is mandated i s thereA .
19 must be brokera marketer. aggregatoro r
20 in the process.
21 Not all three. correct?Q .
22 A . o r .
23 And not two out of theQ .
24 three. correct?
25 I don’t think you need twoA .
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1 three. I think you need aout of the
2 a brokermarketer. aggregator.o r a n
3 And is it your understandingQ .
4 that aggregator by definition is a na n
6 entity which assists in purchasing
6 power?
7 I know there I s a statutoryA .
8 or maybe it's adefinition
9 rules definition,public utilities I

10 remember which, aggregatordon't
11 t recall precisely what thatdon 1and I
12 but what you indicated could besays,
13 things which anof the aggregatorone
14 does .
15 it yourBlank, i sM r .Q .
16 understanding that an aggregator would
17 permitted by lawb e o r
18 sale of power?wholesale
19 look intoI would have toA .
20 right now.know thatI don'tthat.
21 You don't have anyQ .
22 understanding of that?
23 » t have a preciseI donA .
24 understanding of that right now. I
25 do some reference work.would have to

CEFARATTI FAX 216.687.09739 800.694.4787

1/

GROUP
Court Reporting, Invastigatfens and Comprehensive Services Ibr Legal Rrofessionate

600 Supeitor Avenue East, Bank One Center. 2<tti Floor. Cleveland, Ohio 44114-2650 
www.cefQrDup.com

for an

rule to make a

rule, a



(

154
1 When lEU madeQ . its
2 application. was that issue thata n you
3 looked into to determine whether they
4 were going to be in i t i 0 n ofa p o s
5 making a wholesale sale of power?
6 What IA . concerned aboutwas
7 whether the claimant a marketer,was was
8 broker aggregator.o r a n
9 Q . So you didn't look into

10 that?
11 A .
12 They qualified a potential allocateea s
13 of market generation.support
14 Q . As an could lEUaggregator.
15 retail sale of power?
16 don't know theIA . answer to
17 that either. I would have to go back
18 and research the law on that.
19 Q . Is that inquiry that youa n
20 made at the time that lEU s ubm itted its
21 application?
22 WhatA . I looked at is whether
23 IE U was a marketer, broker o r
24 which isaggregator. a requirement of
25 the stipulation.
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1 To your knowledge didQ . anyone
2 look into these other questions at the
3 time that application was pending?
4 I don’t know.A .
5 pardon me/ Obviously otherI do know.
6 s upp1i e r s have been concerned about
7 They must have looked into thisthat.
8 and they have their own opinions.
9 The other suppliers do?Q .

10 A number of other suppliersA .
11 d o , They’ve filed complaints.yes.
12 MR . RUXIN: Are you
13 contemplating a lunch 9recess
14 Actually,MR . HARDYMON: I
15 Why don break andI ’ t wet .wa sn
16 let me talk with Benita a little bit
17 either move this alongand maybe canw e
18 a short lunch break.or decide o n
19 (Recess had.)
20 HARDYMON;BY MR .
21 i fBlank, a marketerQ . M r .
22 were engaged in only load following
23 transactions, would they be excused from
24 EDI testing under the protocol?
25 I don’t know.A .
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1 TheQ . is thatI askreason
2 earlier today I believe you indicated
3 that one circumstance under which an
4 aggregator might be excused from EDI
5 testing is if they were engaged only in
6 load following transactions?
7 I said load following didn'tA .
8 require otherany scheduling, any of the
9 related matters associated with

10 scheduling. and that would be one of
11 forthe EDI testing.reasons
12 So if a marketerQ . were
13 engaged in the same sort of transaction.
14 reasoning would applyI as $ume your
15 equally to
16 I fA . a marketer actingwere a s
17 and notaggregator a party whoa n a s
18 taking possession o f the power.was
19 there's reason to distinguish betweenn o
20 aggregator and the marketerI E U 3S a n
21 aggregator .
22 Again,Q . the record iss o
23 when youclear. possession ofsay take
24 the power. you mean incur an obligation
25 to pay?
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1 That would be one of theA .
2 indicia.
3 others?Are thereQ .
4 A . T ’ m sure.
5 any in mind?Q . Do you have
6 Not at the moment.A . I know I
7 but I don'tup with several.could come
8 top of my head.any at thehave
9 Would your answers beOkay.Q .

10 phrased the question i nthe same if I
11 terms of load following MSG?
12 I was only referring to loadA .
13 I don't know aboutfollowing loadMSG .
14 following other than MSG.
15 This documentQ . Okay.
16 marked during the deposition o fthat was
17 Deposition ExhibitDenise Dinie D i n i ea s
18 I'll hand you a copy on which the1 4 .
19 read.real easy toexhibit label isn
20 s what it is.that IFor the record.
21 ask you to turn toLet me
22 first of let's stay on theall,
23 This appearsfirst page for a moment.
24 to be a communication in the
25 with an attached file andemail
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1 definitions, is that correct?
2 It is an email, it saysA .
3 there’s attached file.a n
4 Okay. And before we moveQ . o n
5 through the body thisof the exhibit.
6 i s an email from you to Denise Dinie,
7 is it not?
8 it is.Yes,A .
9 Dated October 31, 2 0 0 0 ,Q .

10 correct?
11 That ’ sA . correct .

And can you tell12 OkayQ . u s ,

13 please. what it is that you are
14 transmitting to Dinie with thisMs .
15 email?

Now I have to spend a minute16 A .
17 going through this.twoo r
18 Please do .Q .
19 Could ITHE WITNESS:
20 have the question. please?
21 (Record read. )

22 Looks like there are twoA .
general types of things we’re dealing23

24 with here. One has to do with
25 identification of either mechanical o r
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1 concerns which we hadadministrative
2 detected about two weeks into the
3 part of that isThe otherprogram.
4 o fsome of the inventiveness o fsome
5 And the second part i sthe suppliers.
6 at the bottomon what’s marked as right
7 which toward000076,000075, goes some
8 which weof the audit concepts
9 discussed.

10 Okay. LetQ . m e pages
11 Bates stamped and 76, all right?
12 Yes.A .
13 your instructionsTheseQ . are
14 Dinie about how, among otherto Ms.

conduct the16 audit?she isthings, t o
16 note this says draftFirst,A .
17 t recallthe top of it and I don Io n
18 subsequent documentwhether there was a
19 be considered bythis wasor whether t o
20 the workcreation o fin herher scope
21 They weren' t instructions atdocument.
22 trading ideasthis point. W e were o n
23 to conduct an auditappropriate ways
24 with such things as what sort of
25 should we use, thingssampling process
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1 like that/ relyingwhich I was
2 expertise and her firm’s expertise.
3 BeginningQ . the bo 11 o m ofa t
4 page 75 under item three/ the facts to
5 the audit did include. and oncolon.
6 the following 7 6, therepage, are
7 several bullet points. This i s
8 information that providing toyou are
9 D i n i e , correct?Ms .

10 I don't think so.A .
11 think that Ms. D i n i eQ . Do you
12 is the person generated the bulletwho
13 points 7 6?a t the of pagetop
14 I misunderstood yourA .
15 question. I thought you meant were we
16 providing name and accountcustomera
17 number to her for example. That i sn ' t
18 what you meant. I guess.
19 I’m taking this faceQ . No , a t
20 value . begins.Item number three quote.
21 the facts to be audited include. colon.
22 and then on 76 there four bulletare
23 points of facts to be audited?
24 I drafted that language andA .
25 sent it to her if that’s what you
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1 meant.
2 That’sQ . asking. Let
3 you to look at theask fourth bulletm e
4 point at the top of page 76. o fOne
5 the facts that you indicate must be
6 audited is , begin quotes. factthe
7 binding contract between the parties.
8 end quotes.
9 that correctly?Did I read

10 A . Yes.
11 And then following thatQ .

12 sentence there explanation about
13 thatconditions one conditiono rsome
14 acceptable and that i s ,would be begin
15 conditioned approval of MSGquotes, upon
16 nonMSG capacity, with furthero r n o
17 shall be considered bindingconditions,
18 otherwise shown not to beunless
19 Did I readbinding, end of quotes.
20 that correctly?
21 You read that correctly.A .
22 it correct then that theQ . I s
23 only contingency that Ms. D i n i e was
24 supposed to permit in this fact-finding
25 a contingency based upon theaudit was
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1 obtaining of MSG?approval or the
2 I would object the wordt oA .
3 permit because that wasn’t why we hired
4 auditor didn I t permitthe auditor. The
5 The auditor was lookingor not permit.
6 for facts are tryingand what we t o
7 there any things thatsort out was are
6 future whichin thehave to happen
9 would bear upon whether a contract or

10 a c 0 mm i 11 e d capacity salepardon me.
11 And as w e ' ve discovered,existed today.
12 of inventiveness going onthere ' s
13 i nclient and othersout there by your
14 dealing with these things and we were
15 trying to sort that out and this is a
16 draft document which may have gone
17 the totalI don't recallfurther.
18 scope of the document.
19 Well, looking at the fourthQ .
20 the lastbullet point, sentence, your
21 D i n i e read, begin quotes.words to Ms.
22 thea contract conditioned upon
23 executory eventsperformance of other a s
24 of the date of the claim will not be
25 end of quotes?considered binding.
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1 You read it correctly. ThatA .
2 language though is referring to other
3 as to theexecutory existence o fevents
4 a contract time of theat the
5 application. could be otherThere
6 executory which didn’ relatet t oevents
7 capacitythe existence o f
8 of the appli cation forsale at the time
9 MSG .

10 interested inI ’ mQ . your
11 choice this bullet point.o f i nwords
12 the words committed capacityI don’t see
13 sale.
14 RUXIN:MR .
15 question .
16 saying that the’Q . Are you
17 which you were operatingcriteria under
18 committed capacity saleat the time was
19 binding contract between the parties?o r
20 re lookingIWhat weA .
21 committed capacity sale.
22 any reason why youIs thereQ .
23 didn’t that phrase in the fourthuse
24 bullet point?
25 thisHardymon,A . M r .

FAX 216.687.09739 800.694.4787

Court Reporting. Investigatbns and Comprehensive Services for Legal Professionals
400 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 44114-2050 

www.cefBroup.coin

is a

CEFARATTI
GROUP SiJ^rfcmnpany

a c omm i 11 e d

There's no

for is a



164
1 discussing backdraft document. W e were
2 and forth, ideas inshe wanted some
3 writing, i nideasI gave her some
4 The fact i swriting. of the matter
5 that the committed capacity sale is one
6 stipulation whichof the criteria in the
7 allocation of marketgoverns the support
8 That's what the wholegeneration.
9 been directed toward and Iprocess has

10 additionaladditionalcan't impose
11 stipulation other thantheterms o n
12 absolutely essentialthose t owhich are
13 manage this program.
14 Blank,Isn't it true, Mr .Q .
15 that as of October 31, 2 0 0 0 , your

capacity16 interpretation of committed
17 sale begin quotes,that it be a.was
18 parties/binding contract between the
19 end of quotes?
20 A . No .
21 That was not yourQ .
22 understanding?
23 A binding contract couldA .
24 a committed capacitycertainly

whether binding contract and25 sale, but

CEFARATTI FAX 216.6fi7.Q973O 800.694.4787
GROUP»*SSnpBoy

Court Reporting, Investigations and Comprehensive Services for Legal Professionals

600 Superior Avenue East, Bank One Center, 24th Floor, Cleveland, Ohio 441144660 
www.6etgroup.com

serve as



165
1 committed capacity sale are identical is
2 really not something which I have an
3 opinion about then o r now.
4 Did you make thisQ .
5 differentiation in any of your written
6 communications D i n i e ?to Ms.
7 don't recall. I f you haveA . I

I 11 put it in8 something, II
9 front of me

10 don’t.Q . I
t recall of any.11 II donA .

12 Okay.Q .

13 I know we had discussionsA .
14 about it and discussions and
15 discussions.

Let me hand'you16 All right.Q .
17 s been previously marked as D i n i e»what
18 3 2 .Deposition Exhibit
19 RUXIN: Do you wantMR .
20 this back?
21 HARDYMON: I ' mMR . not
22 k him anymore questions aboutgoing to a s
23 i t .

Blank,24 for the record.Mr .Q .
identified25 a document that wasi sthis
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1 and bears the headingby Ms. D i n i e
2 NovemberFirstEnergy Corp. MSG AUP,

3 2 0 0 0, Industrial Energy Users-Ohio.
4 you isquestionM y t o
5 this documentwhether you revi Gwedever
6 with Ms. D i n i e ?
7 I don' having readA .
8 document previously. She hadthis
9 undoubtedly had this document with her

10 she discussed her findings.when I
11 reading fromrecall sheseem to was
12 we discussed hersomething when
13 findings. Maybe this wasn't the
14 document.
16 Okay. This document appearsQ .
16 her findings with respectt o relate t o
17 it not?to lEU, does
18 would agree with that.IA .
19 And do you recall a meetingQ .
20 discussed herDinie wherewith Ms. she
21 with respect tofindings I EU ?
22 several.Yes,A .
23 And is it yourAll right.Q .
24 given antestimony that you were never
25 document that'sopportunity to read the
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1 been marked as Dinie Exhibit 32?
2 As I said, I don I t recallA .

whether I read it3 not. Today I doo r
4 i t . She may havenot recall seeing
5 offered it to me. said XShe never
6 of her documents.couldn’t read Ione
7 understood she prepared documents like
8 files .this for her own
9 DinieDo you recall Ms.Q .

10 sitting down with you and going through
11 this document paragraph by paragraph?

item12 say perhapsIf weA . can
by item rather than paragraph by13

14 discussions aboutwe hadparagraph,
15 these items.
16 ask you toOkay. Let meQ .
17 bullet point on pageat the firstlook

Dinie'18 in Ms, s reportIt appearsone .
the19 advising you thatshe isthat

20 contracts between lEU and the customers
21 servicesubject to a masterare
22 agreement that has executed.not been
23 that reference in the middleDo you see
24 of the paragraph?
25 This document is Ms. D i n i e ’ sA .
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1 It is not an advicereport to herself.
2 document to me.
3 you of theDid she adviseQ .
4 fact reflected in that paragraph?
5 I recall that we hadA .
6 discussions about that, yes.
7 you that o fDid she.tellQ . a s
8 f her visit I EU ont o
9 service30, theSeptember 2 0 0 0 , master

10 either finalizedhad not beenagreement
11 executed?o r
12 I recall something aboutA . A s
13 formexecution in substantially the same
14 something like that criticalo r
15 point and I do recall a follow-up

satisfied16 discussion that she became
17 that in fact there was
18 capacity sale between the IE U m e mb e r s
19 and the I EU .
20 happened in aAnd thatQ .
21 after September of 2000meeting sometime
22 between you and her?
23 After September of 2000?A .
24 Q . Yes.
25 D i n i eWe didn’t engage Ms.A .
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1 until sometimeto do the work she did
2 late in October, I don’t believe,i n
3 that would happen a fter Sept emb e r o fs Q

4 2 0 0 0.
5 And it would have happenedQ .
6 after November 15, 2 0 0 0 , when she
7 representatives o fevidently met with
8 i s that yourI take it.I EU ,
9 recollection?

10 at thisTime escapes meA .
I understand the11 point on this matter.

a-logical inference. but12 it'sinference.
13 know precisely the dates.I don’t

Do you recall her advising14 Q .
15 service agreementyou that the master

which had not been executed contained16
17 the pricing terms?
18 I had no interest in theA .

o f19 That wasn’t partpricing terras.
something which20 fact thati n yourwas

about.21 in particular adamantclient was
22 any knowledgeright to haveWe had n o

I agreed with23 of the pricing terms, s o
stayed away from pricing24 that and I

25 terms.
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1 But did she tell you thatQ .
2 the master service agreement draft had
3 the pricing and the master servicet e rms
4 agreement had not been finalized o r
5 executed?
6 I donA . recall whether she
7 did or not. D i n i eI recall that Ms .
8 bee ame s a t i sfied that the committed
9 capacity sale conditions were

10 existed.
11 And you had accepted herQ .
12 j udgment that?o n
13 lot about it.A . We talked a
14 It wasn't a situation said this isshe
15 okay and I said good for you, okay?
16 That didn't happen. lot o fThere was a
17 discussion about various pieces of it.
18 I don't recall the components o f
19 just recall there
20 discus si o n about i t ,

21 of questions, she had some questions and
22 she followed up them and she becameo n
23 satisfied and that asked herI s what w e
24 to do.
25 made the decisionAnd whoQ .
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1 that there a committed capacitywas
2 sale?
3 I recall discussing thisA .
4 with my counselors.matter my attorneys
6 as well, D i n i e ’ s advicebut with Ms.
6 advice, decidedand my attorney's I
7 a committed capacity sale forthere was
8 of administering the MSGthe purposes
9 program.

10 s your testimony thatAnd it IQ .

11 render that kindD i n i e toasked Ms .you
12 o f advice to you?
13 I asked her advice whetherA .
14 anything that would indicatethere was
15 committed capacity salewasn't athere

a financial16 expert viewpointin her a s
17 a lawyer.professional, not yes.a s
18 Her V i ewp o i n t thereQ . waswas
19 a committed capacity sale?
20 There was nothing that wouldA .
21 c o mm i 11 e dw a s n * tindicate that there a
22 in fact thereandcapacity sale, were
23 thereindicia that there were
24 committed capacity sale.
25 If you would look at theQ .
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1 left hand margin. there someare
2 handwritten andthe first pagenotes o n
3 on the bottom of the left hand margin
4 there is a double check mark with the
5 words credit appearingarrangement
6 afterwards , do you see that?
7 A . Yes, I do .
8 believe that you and IAnd IQ .
9 discussed D i n i e ’ sof Ms.some concerns

10 in the first of your depositionsession
11 and you identified that one offor u s
12 her credit arrangement.concerns
13 do you recall that testimony?
14 Barely.A .
15 Well, let meQ . ask you. Do
16 you recall discussing credit concerns
17 that Ms. Dinie had?
18 Briefly.A ,
19 And those wereQ . concerns
20 about credit arrangement involvinga
21 who?
22 My recollection isA . very
23 faint It wouldon that at this point.
24 be speculation at this point.
25 Well, it evidently involved■ Q .
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1 i s that consistent with yourI EU ,

2 in e m o r y ?
3 s obvious becauseWell / thatA .
4 lEU document.the
5 Is it your testimony youQ »
6 r e c a 1 1 whether itdon t
7 strike that. i tYou recallarrange
8 a credit arrangement involving I EU,was
9 don’t know who else may havebut you

10 been involved?
11 A .
12 concerned about is whether there
13 credit arrangement with the utilities .
14 And do you recall anyQ .
15 on thatD i n i Gdiscussions with Ms.
16 point?
17 My only recollection on thisA .
18 satisfied that there was ai s she was
19 capacity salec omm i t t e d arrangement
20 lEU and the lEU members.between
21 And your memory isOkay.Q .
22 credit involvedthat her concerns about
23 lEU and some entity other than
24 FirstEnergy Services, correct?
25 I believe although it'sA . s o ,
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1 very faint. Mr . Hardymon, it’s very
2 faint.
3 i tYou don’t know whoQ . was
4 with then?
5 inferences, but Ican makeA . I
6 don’t recall with any precision.
7 was itQ . M r . Blank,
8 s responsibility toFirstEnergy I

9 the concerns that Ms.investigate D i n i e
10 creditraised about this arrangement o r
11 that something that you assigned towas
12 D i n i eM s . investigate?t o
13 I didn’t ask Ms. D i n i e toA .
14 look into any credit arrangements that I
15 recall.
16 Did you undertake to lookQ .
17 into any credit arrangements?
18 I already talked aboutA . We V e
19 therehow I ascertained how was
20 credit which would besituation
21 occurring between lEU and the utility.
22 I was wonderingThat’s whatQ .
23 D i n i eabout. Is the meeting with Ms.
24 whatthat is reflected on Exhibit 32
25 ultimately led you to be having the
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1 discussion with Attorney Bell that you
2 described earlier?for u s
3 t thinkI don IA . s o .
4 You think that wasQ . a
5 separate issue?
6 A . Clearly.
7 All right. Can you tell meQ .
8 done to resolvewhat if anything was
9 reflectedthat’ sthe credit issue o n

10 Exhib it 3 2?
11 I don't recall.A .
12 You don’t recall doingQ .
13 anything yoursel f ?

a double check14 thereA . I see
15 something. I’m notthatmark, means

but it means16 what it means,quite sure
17 So I don’t know why Denisesomething.
18 double check marks by things. Iputs
19 recall .just don’t
20 Did you instructQ . anyone o n
21 FirstEnergyanyone else a tstaffyour o r
22 ion as itto look into s i t u a t
23 pertains to lEU?
24 A . on my
25 staff to do anything having to do with
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1 credit with lEU. And this is obviously
2 in the realm of is there anything
3 related to registration. alreadyw e
4 concluded that concluded in our
5 discussion earlier today, Hardymon,M r .
6 that there I from IE Ut anyw a s n exposure
7 to the utility. I • mGiven that. not
8 sure that there I don't knowwas any
9 any otherwhy there was reason to do

10 else.anything
11 any exposure fromWas thereQ .
12 lEU to FirstEnergy Services?
13 I don'tA . know.
14 And you o fQ . ’ r e not aware
15 investigating that question?anyone
16 It had nothing to do withA .
17 allocation ofthe market support
18 generation. so I wouldn't have been
19 ible for it. I don't knowr e s p o n s
20 whether anybody did it not.o r
21 let meBlank, ask you toQ . M r .
22 protocol and I’ll7 of thelook a t page
23 hand this to you. paragraph (v). Have
24 you read that?
25 A . Yes.
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1 tell who executedCan youQ . u s
2 the item described in this paragraph o n
3 behalf of I EU ?
4 I do not know.A . No ,

5 executed?Q . Has it been
6 I don’t know.A .
7 o fsuggestQ . Can you anyone
8 whom we might make that inquiry?
9 I would go to IE U.A .

10 at FirstEnergy whoAnyoneQ .
11 might know?
12 really don’t know.A . I

If we could13 HARDYMON:MR .
14 for five minutes and I'lla breaktake
15 i 5what I want to dotell Dave,you.

I think-I've16 go through my notes.just
o f17 to beI wantconcluded, but sure

18 It's been 25 minutes.that.
19 (Recess had.)
20 BY MR . HARDYMON:
21 Blank, I haveM r .Q . one more
22 concerns EDI testing. I ’ mquestion that
23 allsure that wetrying to make
24 understand the point that you made
25 about an aggregator beingearlier
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1 excused from that. ask youLet me
2 this.
3 If a marketer notwere
4 engaged in transaction that involveda
5 scheduling any of the activities0 r
6 related to scheduling. would the
7 marketer b e testing?excused from EDI
8 think we already had aA I
9 and very similarquestion t oanswer

10 identical to that.that, i f not
11 i sScheduling I believe
12 part of the purpose for EDI testing.
13 but to the extent that a marketer ends
14 up with possession of the power and
15 such that the process is which has
16 been established go through thea s you
17 testing. theEDI T o extent that
18 they're i n something thatnot engaged
19 strike that. Strike from to the extent
20 that.
21 Are you startingQ . over?
22 Okay.
23 I’m not going toA . start over.
24 I think completed thatI answer .

25 Could youMR . HARDYMON:
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1 please.read the answer back,
2 (Record read.)
3 I ’ mHARDYMON: afraidMR .
4 t understandI don I your answer.
5 afraidRUX I N :MR .
6 I didn » t. either.
7 That mayWITNESS:THE
8 theCan I havemake all of u s .
9 then.againquestion

10 (Record read.)
11 I believe what saidIA .
12 previously is if amarketer

certified13 party who had been a s a
14 not operating marketermarketer was
15 I don'tthenbut only

would be16 know why there
17 testing.the EDI
18 But if a marketer doesn’t
19 and is lookingmake such a distinction
20 theythrough the MSG process.to go
21 tell us more than, here Iwould have to
22 get my market supportt oI ’a m ,
23 what else dogeneration, I have to do,
24 following your list. They reallyI ’ m
25 would have to go through some more
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1 inquiry about that whole process.
2 if they were not goingButQ .
3 transaction thatto be engaged in a
4 its relatedrequired scheduling o r
6 activities, would they have to go
6 through theEDI testing?
7 making a distinctionA . r e
8 I'm making aabout scheduling.
9 is it only andistinction about

10 aggregator and you used the word
11 marketer.
12 the marketer would actI f
13 thinkingI ' m aboutaggregator,
14 this in becausefuture tense
15 I don't think we’ve had that situation.
16 if a marketer would tell us I re notw e
17 going to act as a marketer. we’re going
18 what wouldto act aggregator, w e
19 ask them to do with respect andto EDI,
20 schedulingput in theo fyou course
21 situation. I think the distinction has
22 to do with are they acting a s a n
23 acting as a marketer.aggregator o r
24 What is it about being anQ .
25 opposed to a marketer thataggregator a s
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1 changes the EDI r e qui r emen t ?
2 said I don'tA . I think I
3 believe s possessionthere t of the power.
4 believeI don’t i t ’ s
5 through relationship rather than any
6 other relationship. It’s a scheduling
7 potentially dealing with losses.issue,
8 although load followingI suppose,
9 d o e s n ' t r e q u i there n or e

10 losses otherwise,compensation for I
11 the things I’mThoseguess . are
12 thinking about.
13 What does possession have toQ .
14 do with EDI testing?
15 A .
16 distinguishing characteristics between
17 and a marketer and thoseaggregatora n
18 a couple o f them.are
19 Q . So am X .
20 a coupleThose o f them.A . are
21 What does possessionQ .
22 do with EDI testing? Why would that
23 an entity from EDIor not excuseexcuse

24 testing?

25 I don’t have answer toA . a n
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1 that other than what I said .
2 a marketerWell, okay. I fQ .
3 informed FirstEnergy that
4 customers were going to be load
5 following, all of their wouldcustomers
6 be load following, in your view would
1 they be excused from EDI testing?
8 I think if a marketer wouldA .
9 a marketer,have said I know we but

10 we're going to act a marketer,not a s
11 and I thought that thought that part
12 of the definition o f a marketer involved
13 the possession and redelivery of power.
14 but re not going to actIsays we
15 we're only goingmarketer. to act
16 consider thiswant you toaggregator. w e
17 transaction aggregatora na s
18 t know why we wouldtransaction don II!

19 have required anyone t o
20 at that point. but rEDI arrangement
21 had any situationsdon’t know that we
22 like that.
23 The situation you'reQ .
24 describing is?

25 Someone whoA .
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1 marketer saying I’m not going to act a s
2 a marketer, I’m only going to act
3 affirmatively aggregator.a s a n
4 When you say actQ .
5 marketer. the distinguishing
6 characteristic that you intend t o mean
7 take possession and theni s redeliver
8 the power?
9 you alwaysWell,A . o f course

10 you have the abilityI suppose
11 marketer to redesignate the power from
12 load following to capacity factor a t
13 some point and if that would ever
14 happen. then you would want to have had
15 the scheduling takenarrangements care
16 o f already
17 it at that point .
18 Let me theQ . return to
19 question hereoriginal and I understand
20 that you haven t had to deal with thisI

21 yet and I understand I’m asking you to
22 make assumption. but here i s thea n
23 assumption I.want you to make.
24 A marketer t ocomes
25 FirstEnergy and m a marketer.Isays I I
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1 I willshall a marketer.always be
2 spots and be anChange mynever
3 all of my customersbutaggregator. now
4 going to require loadand forever are
5 following only.
6 circumstances,Under those
7 would the be excused from EDImarketer
8 testing?
9 I don ’ know thet answer toA .

10 that.
11 HARDYMON:MR . a
12 fair thank you forI yourresponse.
13 t ime .
14 wonder ifMR . RUXIN: I
15 you would permit me to just ask Mr .
16 Blank this has been a lengthy
17 deposition, I would likethink. What I
18 i couldto do
19 that he gave.answer
20 ahead.MR . HARDYMON: G o
21 This is theMR . RUXIN :
22 making here. just wantrecord Iwe're
23 to simplify it.
24 EXAMINATION OF DAVID BLANK

25 BY-MR.RUXIN :

CEFARATTI FAX 216.68Z.09739 600.694.4787
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1 Q . M r . ago
2 asked you several questionsHard ymo nMr .
3 establishing whetherinvolving noto r
4 alethere was a committed capacity i ns
5 the lEU situation.
6 I believe I heard i n your
7 you talked aboutresponse that
8 establishing the existence
9 committed capacity sale between andI EU

10 its members.
heard you say that.11 I f I

anything you would want12 t otherei s
clarify that13 to add toappropriatefeel

14 answer?
When I15 would.Yes, IA . was

speaking about the committed capacity16
referring to is the17 sale, what I was

that there is18 committed capacity sale in
a known destination in the form19 in fact

20 that marketa retail customer foro f
committed21 support generation power. The

22 b edoes not have t ocapacity sale
23 the lEUI EU andin thisbetween, case,

The committed capacity24 m e mb er per s e .
i s25 exists in that there a party onsale
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1 a retail party who I s going to bea
2 taking the power and using the market
3 intended asit wassupport generation a s
4
5 NothingRUX I N:MR .
6 else.
7 FURTHER EXAMINATION OF
8 DAVID BLANK
9 BY-MR.HARDYMON:

10 And who is the retailQ .
11 i n the context of the lEUcustomer
12 at the time that it wasapplication
13 approved?
14 wouldThe retailA . customer
15 have been those account numbers which
16 the lEU submitted to the utility thea s
17 those parties with which a committed
18 capacity sale for the market support
19 generation would exist.
20 the sellerQ . An d who would be
21 who are purchasingto these customers
22 the MSG at retail?

I didn't have to know that.23 A .
24 so I d i d n’ t know that. I don’t know
25 that in this case.
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1 Today you don't know that?Q .
2 Right now you don't know that?
3 I know that the powerA .
4 originates with the FirstEnergy utility,
5 it goes through the aggregator and ends
6 up with the retail customer.
7 Did you understand, M r .Q .
8 contract by which theseBlank, that the
9 I EU accountsretail thesesales to were

10 occur had appended tot o
11 referred toDinie hascontract that Ms.
12 a master service agreement? Are youa s
13 of that?aware
14 A . now.
15 time?not at theQ . You were
16 She brought it to myA .
17 attention.
18 time?At theQ .
19 A . Yes.
20 Dinie brought itOkay. Ms .Q .
21 prior to lEUyour attentiont o
22 application for MSG being approved?
23 A . Yes.
24 I believeHARDYMON:MR .
26 questions we have.those all theare

FAX 216.687.09739 800.694.4X87
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1 Blank.Thank youz M r .
2 Thank you.RUX I N :MR .
3 (Deposition concluded a t

4 1:43 p.m.)

5 (Signature not waived.)

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 CEFARATTI GROUP FILE NO. 4 7 5 0
2 CASE CAPTION: ENRON ENERGY SERVICES AND
3 first energy corp., ET AL .
4 DEPONENT: DAVID BLANK
5 APRIL 2 5 z 2 0 0 1DEPOSITION DATE:
6 
7 (SIGN HERE)
6 )The State of Ohio/
9 ) S S :County of Cuyahoga

10 a Notary Public in andBefore zn e ,

11 said County and State,for personally
12 appeared DAVID BLANK who acknowledged
13 that he/she did read his/her transcript
14 in the above-captioned matter, listed
15 thecorrectionsany o nnecessary
16 and did signa c c omp a n y i n g sheet,errata
17 the foregoing statement and thatsworn
18 his/her act and deed.the freesame is
19 I haveWHEREOF,IN TESTIMONY
20 and officialhereunto affixed my name
21 this seal at ,z

22 2 0 0 1.day of A . D .t

23
24 
25 Commission ExpiresNotary Public
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CERT I FI CATE
o f Ohio ) s s . :

County of Cuyahoga )

Iz A .

and

I

o f

here
,z

3 2 0 0 4 .Commission expires November z

CEFARATTI FAX 216.G67.0973e 800.694.4787
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either 
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truth,
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