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CONFIDENTIAL

Mrs. Daisy Crockron
Chief. Docketing Division
Public Utilities Commission of Ohio

180 East Broad Street, 10" Floor
Columbus, Ohio 43215-3793

Case Case No. 01-393-EL-CSS

Re:
Enron Energy Services, Inc., et al v. First Energy Corp., et al

Dear Mrs. Crockron:
Pursuant to Rule 4901-1-24(D) of the Ohio Administrative Code, 1 am submitting

to you under this cover letter three (3) copies of the entire record in this case (consisting of

depositions, exhibits and documents), as well as three (3) unredacted copies of the
Complainants’ brief in this matter. We ask that the entire record and the unredacted brief of the

Complainants be considered as confidential and afforded protective treatment.
Consistent with the requirements of the rule, a Motion for Protective Order has

been filed today as well as redacted copies of the Complainants’ brief.

Thank you in advance for your cooperation.
Sincerely yours,
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Benita Kahn
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THE PUBLIC UTILITIES COMMISSION OF OHIO

r |
BEFORE 04/"70[4//24 [

In the Matter of the Complaint of
Enron Energy Services, Inc., et al.,

Complainants,
Vs. Case No. 01-393-EL-CSS
FirstEnergy Corp., the Cleveland
Electric Illuminating Company, The
Toledo Edison Company and the Ohio
Edison Company

Respondents.

BRIEF OF COMPLAINANTS, ENRON ENERGY SERVICES, INC., EXELON
ENERGY COMPANY, STRATEGIC ENERGY, LLC, AES POWER DIRECT, LLC
AND MIDAMERICAN ENERGY COMPANY

L INTRODUCTION
This proceeding presents the Commission with a chance to ensure that the

statutory goals for electric deregulation in Ohio are met' and to confirm that settlement
agreements will remain a viable means to resolve contested cases. For this to occur, the
Commission must require F-irstEnergy Corp. and its operating companies, Ohio Edison
(“OE™), Toledo Edison (“TE") and Cleveland Electric Illuminating Company (“CEI”);
(FirstEnergy Corp., OE, TE and CEI are jointly referred to as “FirstEnergy”) to comply
with the obligations they willingly accepted in their transition case settlements. These

obligations were accepted because FirstEnergy received significant benefits in the

' R.C. § 4928.02 establishes the state policy for competitive retail electric service and includes ensuring
that consumers have options in suppliers, price, terms and conditions for unbundled retail service and

diversity of electric suppliers.



Commission-approved transition case settlements, including the right to charge Ohio
ratepayers approximately 8.7 billion for its asserted stranded costs.

In return, FirstEnergy agreed that during the five year market development period
commencing on January 1, 2001, it would make available system level generation at
below-market rates, referred to as Market Support Generation (“MSG”), to non-affiliated
entities who had committed capacity sales with FirstEnergy customers. As the
Commission recognized when approving the settlement agreements, the MSG was to
jump-start the competitive marketplace for electric generation and “to stimulate the
development and diversity of competitive retail electricity markets.” See Entry on
Reheanng, PUCO Case No. 99-1212-EL-ETP, et al., p. 11 (September 13, 2000).

The supplemental settlement took this one step further and imposed additional
limitations on the use of the MSG by FirstEnergy affiliates. If any MSG was reserved,
directly or indirectly, by a FirstEnergy affiliate and the MSG was otherwise fully
subscribed, FirstEnergy’s affiliate’s MSG would be released and made available to other
marketers and brokers if they had customers waiting in the queue. The Commission
deemed this requirement to be an important benefit, as it would “allow more generating
capacity to be made available to nonaffiliated companies and create greater activity in the
marketplace.” See Opinion and Order, PUCO Case No. 99-1212-EL-ETP, et al., p. 68
(July 19, 2000).

FirstEnergy knowingly breached the settlement agreements in two ways. First, it
allowed its affiliate, FirstEnergy Services (“FES” or “FE-affiliate™), to indirectly reserve
the MSG and refused to require FES to relinquish its MSG and make it available to other

marketers and brokers, even though FirstEnergy was aware of this indirect reservation.



Second, FirstEnergy approved the FE-affiliate’s indirect reservation even though there
was no committed capacity sale. Both are breaches of its obligations under the settlement
agreements; however, FirstEnergy is still receiving its significant benefits obtained
through the settlement agreements. Thus, the implicit quid pro quo of the settlements is
not being honored.

Before January 1, 2001, FirstEnergy supplied bundled electric service to large
industrial users in the OE, TE and CEI operating territories. After January 1, 2001, very
little has changed. FirstEnergy is still supplying these same large industrial users, but
- through its affiliated marketer, FES. The FE-affiliate succeeded in retaining these
accounts through its parent’s separate settlement with IEU-OH and by use of the very
MSG that was intended to stimulate the development of a diverse, competitive market —
including more than one third of the total MSG made available for industrial and
commercial customers.

In spite of what was agreed to in the settlement agreements, rather than jump-
start the competitive marketplace, FirstEnergy has short-circuited that market througk its
FE-affiliate. Without strict enforcement of the settlement agreements, the competitive
electric market in the FirstEnergy territories will be damaged and the goals and policies
of the state and this Commission will not be met. FirstEnergy’s breach of its obligations
is a violation of its transition plan and has interfered with competition for retail electric
service. This must be corrected through appropriate and statutorily-authorized remedies;
to wit, requiring FirstEnergy to make the MSG available to marketers and brokers for the
full five years required. The term of this MSG should commence on the date FirstEnergy

complies with the Commission Order to relinquish the MSG to nonaffiliated marketers



and brokers and should run for five consecutive years thereafier. Only this will fully
honor the obligations FirstEnergy willingly accepted in agreements entered into to settle
its transition cases.

1L STATEMENT OF FACTS

A. Transition Plan and the Commission-Approved Settlement

The State of Ohjo enacted Am. Sub. S.B. No. 3, which provided choice for
electric customers effective January 1, 2001. As required by R.C. § 4928.31 and the
Commission’s rules, FirstEnergy filed transition plans in PUCO Case Nos. 99-1212-EL-
ETP, 99-1213-EL-ATA, and 99-1214-EL-AAM (collectively, the “Transition Case™) on
behalf of OE, TE and CEI on December 22, 1999, which was supplemented thfough
April 13, 2000.

On April 17, 2000, a Stipulation and Recommendation was filed with the
Commission on behalf of FirstEnergy, CEl, TE, OE and various parties to the Transition
Case (“Stipulation”). On May 9, 2000 a second agreement, the Supplemental Settlement
Materials, was filed on behalf of FirstEnergy and its operating companies and several
parties to the Transition Case (“Supplementa) Settlement”; the Stipulation and
Supplemental Settlement referred to collectively as the “Transition Settlement
Agreements”). On July 19, 2000, the Commission issued an Opinion and Order
approving the electric restructuring transition plans submitted by FirstEnergy on behalf of
its Ohio operating companies (“Transition Plans”), and adopting the Stipulation and the
Supplemental Settlement as part of such Transition Plans. See Opinion and Order,

PUCO Case No. 99-1212-EL-ETP, et al., p. 71 (July 19, 2000).



B. Market Support Generation (“MSG”):

The Stipulation obligates the FirstEnergy operating companies to make a total of
620 MW of “Other Retail”? MSG to marketers, brokers and aggregators for committed
sales to retail customers of the operating companies. The MSG is to be made available
on a “first-come-first-served basis for committed capacity sales” arranged by the
marketers, brokers and aggregators with retail customers.

Pursuant to the terms of the Supplemental Settlement, any MSG that was
reserved, directly or indirectly, by a FirstEnergy affiliate must be made available
(relinquished) to marketers or brokers not affiliated with FirstEnergy if the MSG
allotment is otherwise fully subscribed.

C. The FE/IEU Settlements

At the same time FirstEnergy was negotiating the Trapsiiion Settlement
Agreements in the Transition Case, it was negotiating a separate settlement agreement
wnh Industrial Energy Users — Ohio (“JEU-OH”), a membership organization consisting
of energy users having facilities in Ohio, including in the FirstEnergy operating company
territories (“FE/IEU Settlement”). This FE/IEU Settlement is referenced by Kevin
Murray in a May 15, 2000 e-mail where he states that “IEU-OH’s settlement with
FirstEnergy in the PUCO transition plan proceeding provides for the creation of the IEU
Pool to provide generation service to IEU-OH member facilities served by FirstEnergy

operating companies. . . Murray Deposition, Exhibit 7.2

2uOther Retail” MSG was to be used for industrial and commercial end use customers.
3 There is no reference to an IEU Pool! in the Transition Settlement Agreements, making it clear that the
referenced settlement is not the Transition Settlement Agreements.
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The FE/IEU Settlement Agreement is again referenced by IEU-OH’s legal
counsel, Sam Randazzo, in a Sepicmber 27, 2000 e-mail. In this e-mail, Mr. Randazzo
advises that (i) IEU-OH secured additional benefits to improve the economics for 1IEU-
OH members which were identified in the confidential settlernent information previously

sent; (ii) the annual average savings opportunity includes the benefit of obtaining MSG;

(iii) IEU-OH will not be buying and selling the electricity, but will merely “facilitate
member access to FE’s MSG”; (iv) FES will provide the physical service and other tasks
associated with the operation of the aggregation program; and (v) IEU-OH is working on
contracts that it must have in place with FES. Murray Deposition, Exhibit 8.

On October 10, 2000, Mr. Randazzo sent out another e-mail regarding the IEU
Aggregation Program indicating that IEU-OH is working hard to create contracts to
capture the value associated with the MSG and the FE/IEU Settlement. See Murray
Deposition, Exhibit 8B. The referenced contracts included a participation agreement
between IEU-OH and its members, a Master Service Agreement between IEU-OH and
FES (“MSA”) and an agreement between each JEU-OH member and FES. However, the
IEU-OH members were assured by Mr. Randazzo that the participation agreement
would include contingencies that would allow them to “walk” and to protect any
member from an unacceptable outcome.

Drafts of the IEU-OH Member Contingent Participation Agreement (“Contingent
Agreement”) and the MSA were attached to the October 10 e-mail. Mr. Randazzo noted
that the Contingent Agreement could not be customized, recounting that IEU-OH
received a request from a member to alter the term of the aggregation program, “but, the

term is controlled by the FE/IEU settlements.” 1d. at p. 2. The FE/IEU Settlement was in




place and negotiation of the FES MSG arrangement took place prior to the October 19,
2000 opening of the window for first-come-first-served MSG.

D. Implementation of the First-Come-First-Served MSG by FirstEnergy

On October 2, 2000, FirstEnergy held a meeting to explain its Protocol for First-
Come-First-Served Claims for Market Support and Non-Market Support Generation
(“Protocol™). The Protocol was developed by David Blank, the manager of the rate
department for FirstEnergy Corp., and his staff. See Blank Deposition, p. 7, Ins. 1-9. It
was designed for the specific purpose of implementing the Transition Settlement
Agreements. See id.

The Protocol sets out FirstEnergy’s rules for the submission of MSG claims, the
approval process for such claims and the consequences of failing this process. Itis
provided in the Protocol that only claims submitted by “Eligible Suppliers” will be
considered for approval. See Protocol, p. 3, § 4. “Eligible Suppliers” includes “non-
affiliated Eligible Suppliers”; 1.e., marketers, brokers or aggregators not affiliated with
any Ohio investor-owned utility that have (1) submitted an application to the Commission
to be certified as a CRES and (2) an application to FirstEnergy for registration. See id. at
p- 3, § 4.a. “Registration”, as specified by FirstEnergy in its October 2, 2000 meeting,
meant providing specific credit information and registration under its supplier tariff. See
Dinie Deposition, Exhibit 15, Bates numbers 000015, 000018 and 000044.

Section 5 of the Protocol “outlines the criteria for establishing the queue.” See
Protocol, p. 3, § 5. Subsection 5.d. addresses claims for “Other Retail” MSG, and
requites that each such claim provide specific information, including the name of each

retail customer from whom the supplier has received a commitment to purchase



generation. See id. at p. 4, § 5.d; Blank Deposition, p. 12. Pursuant to § 6.b.(vii) of the
Protocol, if FirstEnergy determined that at the time of application for MSG the Eligible
Supplier did not have a contract with the retail customer of the required duration, the
supplier will forfeit its place in the queue. See Protocol at p. 9, § 6.b(vii).

The approval process developed by Fir;stEnergy and described in the Protocol also
provided for verification that the supplier was registered with CEl, TE or OE. Ifthe
Eligible Supplier’s application for MSG was deemed insufficient due to the Supplier’s
failure to register with the FirstEnergy operating companies, the Supplier was to have 30
days upon notification to become registered or the Supplier’s place in the queue was
forfcited. See id. at p. 8, § 6.b(ii).

On November 9, 2000, approximately three weeks after the MSG first-come-first-
served window opened, FirstEnergy hired. Arthur Andersen (o assist FirstEnergy in its
review of supplier claims for MSG. See Dinie Deposition, Exhibit 1. Ms. Denise Dinie
of Arthur Andersen reviewed contracts the MSG claimants had with their end-use
customers to determine if there were any provisions in the contract that would cause
concern as to whether it constituted a legal and binding commitment. See Dinie
Deposition p. 63, Ins. 1-8. Ms. Dinie, however, did not make the determination as to
whether or not there was a binding contract, but rather, brought to FirstEnergy’s attention
any provisions that caused concern. See id. at p. 64, Ins. 14-19.* FirstEnergy, and
specifically David Blank, made the determination of whether there was a contract. See

id. at p. 64, Ins. 20-25; p. 65, Ins. 1-7.

* The FirstEnergy/Arthur Andersen agreement provides that Arthur Andersen is to identify all provisions in
the customer contracts that may bear upon whether there is a contract. In particular, Arthur Andersen was
1o be alent for provisions that may indicate there is not a binding commitment {committed capacity sale)

—_



On November 15, 2000, Ms. Dinie conducted her first round review of IEU-OH.
The only contracts that were shown to Ms. Dinie by IEU-OH were the Contingent
Agreement and the draft MSA. See Murray Deposition, p. 76. The Contingent
Agreement provided it was conditioned upon the MSA being entered into between IEU-

OH and FES in substantially the same form as the draft MSA attached to it. Subsequent

to her review, Ms. Dinie discussed with Mr. Blank of FirstEnergy her concerns
“regarding the contingency that it [the MSA] hadn't been executed and it [the MSA] was
still in draft form and it {the MSA] was still with FirstEnergy Services ...” See Dinie
Deposition, p. 84, Ins. 11-16; Dinie Deposition, Exhibit 32. The only follow-up
requested of Ms. Dinie by Mr. Blank was that she determine the exact wording of the
Contingent Agreement as it related to the MSA. See Dinie Deposition, p. 85, Ins. 9-18.
Mr. Blank indicated he would follow up on customer credit arrangements between
IEU/FES and customers. See id.; Dinie Deposition, Exhibit 28.

On November 28, 2000, after Ms. Dinie’s review of the IEU-OH MSG claims,
Mr. Randazzo sent out another advisory on the IEU Aggregation Program. See Murray
Deposition, Exhibit 8C. The November 28 advisory attached a “close-to-final” MSA and
a new “close-to-final” agreement between IEU and the IEU members - the IEU Member
Pool Participation Agreement (“Pool Participation Agreement”). See id.; Murray
Deposition, Exhibit 3. Once again, it is made clear that the [EU-OH members still had
the opportunity to withdraw their MSG claim without penalty. Seeid. (“We are still
trying to work through the pricing formula that is in the MSA ... (any changes may affect

the business decision to go with the MSG aggregation option)... If the aggregation

such as executory provisions, letters of intent, options to negotiate or enter into contracts and document
those concerns. See Dinie Deposition, Exhibit 1, bates number 000107,
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program tumns out {o not provide value ... you will have the option to withdraw the
claims for the non-benefited account without penalty.”)

E. FirstEnergy’s Approval of the IEU-OH MSG Claim

Of the 620 MW of “Other Retail” MSG, IEU-OH applied for and was allocated
225.186 MW, more than 4 of the total MSG offered for commercial and industrial users.
See Dinie Deposition, Exhibit 8.> This approval by FirstEnergy occurred as of
December 21, 2000, even though a printout created by FirstEnergy showing approval of
the IEU-OH claim indicated “approval subject to FE registration (FES??).” Id. Another
document prepared by FirstEnergy and titled “Problems Identified During Audit”
indicates “IEU-Clean but subject to FES MESA.” See Dinie Deposition, Exhibit 11;
Dinie Deposition, p. 114-119.° Ms. Dinie repeatedly raised the issues of the MSA being
with FES and the fact that the MSA was not executed. See Dinie Deposition, p. 83, 114-
119. In fact, as late as January 8, 2001 Ms. Dinie confirmed and advised FirstEnergy that
the MSA was not executed. See Dinie Deposition, Exhibit 20; Dinie Deposition, p. 136-
138. FirstEnergy never requested the opportunity to review its FE-affiliate’s MSA. The
members of JEU have been receiving MSG since at least March 2001. See Blank

Deposition, p. 99-101. »

5 Much of the discovery was conducted in the Spring of 2001. Ms. Dinic indicated that additional rounds
of review were ongoing at the time of her deposition and, thus, it is possible that IEU-OH has been

allocated more MSG in these rounds.
¢ Ms. Dinie explained the “MESA™ was a reference to the MSA she brought to the attention of FirstEnergy.

Id.

10



III. ARGUMENT:

A. FES indirectly reserved the MSG provided to IEU-OH members and
that MSG must be relinquished pursuant to the terms of the
Supplemental Settlement.

Unlike other marketers, brokers and non-municipal aggregators who applied for
MSG, [EU-OH was excused from a number of significant requirements set forth in the
Transition Settlement Agreements aﬁd the Protocol as explained by FirstEnergy in its
October 2, 2000 meeting. The reason is simple. FirstEnergy knew that its FE-afﬁliate
was the entity reserving the MSG and the FE-affiliate, not IEU-OH, satisfied all the
requirements. This is demonstrated through three agreements; the Contingent
Agreement, the Pool Participation Agreement and the MSA.

The Contingent Agreement and the MSA were anticipated and negotiated long
before IEU-OH submitted its claim for MSG. The Contingent Agreement, the document
reviewed by Ms. Dinie, provides that including the IEU-OH members’ eligible accounts
in IEU-OH’s claim for MSG is the sole obligation incurred by IEU-OH. A review of the
other two agreements makes it clear that this is an accurate statement. The draft MSA
attached to the Contingent Agreement provides that FES will sell and deliver the MSG
and requires FES to assume all risk of non-payment by the IEU-OH members. Pricing
for energy provided by FES under the draft MSA was to be provided in a separate
agreement between FES and each IEU-OH member, with FES retaining the right to reject
these agreements with the IEU-OH member. As noted by Ms. Dinie, in the draft MSA,
FES had the right to source the energy at a lower price and “FES and IEU will take
efforts to maximize resale revenue of MSG.” Dinie Deposition, Exhibit 31; Dinie

Deposition, p. 163.



The Pool Participation Agreement is contingent upon the execution of the MSA
and the IEU-OH claim being sustained for MSG in sufficient amounts to meet the
requirements of the member’s eligible accounts. The Pool Participation Agreement has a
term that runs until termination of the MSA. This is consistent with the requirements of
the FE/IEU Settlement Agreement.

Under the executed MSA (Murray Deposition, Exhibit 2), all aspects of the IEU-
OH MSG aggregation program are made the exclusive province of FES. These aspects
include:

i) procurement of all generation to meet all purchased electric
requirements of the [EU-OH members (which includes MSG);

1) fulfilling the requirements of FirstEnergy’s registration process;
i) billing and collecting for the MSG supplied to IJEU-OH members;
iv)  pricing the MSG sold to the IEU-OH members by FES;

v) providing working capital to address lags between expenses and
revenucs,

vi)  identification of electricity capacity release opportunities;
vii)  ultimate financial liability for the MSG;

viii)  the right to reject an IEU-OH member's Pooled Participation
Agreement; and

ix)  in the event of breach, it is FES, not [EU-OH, that must make IEU-
OH members whole in an amount equal to the difference between
the price the [EU-OH member would receive as a result of the MSA
as compared to the member’s replacement cost.”

7 It would also appear that to obtain a better price for IEU-OH members, FES has the right to source all of
the 1EU Pool (which includes at least 170 MW of MSG) in the market and release IEU Pool energy
otherwise available to IEU-OH members. FES and the IEU-OH members split the savings resulting from
such sourcing and release. FirstEnergy has prohibited such resale by other marketers.

12
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In fact, the MSA flatly provides that, with respect to all of the MSG flowing to

IEU-OH members:

“FES, on IEU-OH’s behalf, shall pay for the Market

Support Generation associated with the 200MW Layer

and obtain its exclusive reimbursement for such amount as

FES may be due hereunder from the applicable Utility as

though FES had obtained such Market Support

Generation and was functioning as a supplier to the

Pooled Customers Accounts.”
MSA, Pricing Schedule No. 1, Original Sheet No. | (emphasis added); see also Pricing
Schedule No. 2, Original Sheet No. 1.

There are further demonstrations that FES was the actual entity reserving the

MSG. As FirstEnergy explained to potential claimants of MSG, “Registration” was to
occur under FirstEnergy’s retail supplier tariff which required, among other things, the
completion of EDI testing to ensure the applicant’s ability to exchange information
electronically with the utilities. IEU-OH never conducted EDI testing. See Murray
Deposition, p. 63, Ins. 18-22. EDI testing is a prerequisite to making a Direct Access
Service Request (“DASR”), which is the only means of enrolling a customer for MSG
and submitting information about a customer’s historical and current usage to the
utilities. See Bumell Deposition, p. 76, In. 24 —p. 77, In. 6. FES, not IEU-OH,
submitted the DASR for IEU-OH members. See Murray Deposition, p. 124. Similarly,
rate information about IEU-OH’s members is transmitted by FES to the applicable
FirstEnergy electric distribution utility to facilitate the generation of invoices for the
MSG. Seeid. atp. 110-114.

Registration under each FirstEnergy operating company’s retail supplier tariff

also requires proof of creditworthiness, see Blank Deposition, p. 57-58; yet FirstEnergy

13



did not require, and IEU-OH did not submit, credit information in connection with IEU-

OH'’s MSG application. See id. at p. 59, Ins. 10-15; see also Murray Deposition, p. 67;

Murray Deposition, Exhibit 5; Bumnell Deposition Supplemental Responses, p. 2. The
reason is that it was never IEU-OH’s intention to be responsible for the cost of the MSG
or to provide assurance that the FirstEnergy utilities would be paid for supplying it to
IEU-OH’s members. Even though IEU-OH later applied to change its status from
“aggregator” to “broker/aggregator”, it has never submitted a financial guarantee or proof
of creditworthiness to either the Commission or FirstEnergy; nor could it. IJEU-OH’s
application to become a Certified Retail Electric Supplier (“CRES”) makes it clear that
“JEU-OH has no definitive financial arrangements to conduct CRES as a business
activity (e.g., guarantees, bank commitments, contractual arrangements, credit
arrangements, etc.).” See Murray Deposition Exhibit 18, Page 1 of Exhibit C-4. IEU-
OH did not have such financial arrangements in place at the time it submitted its MSG
claim or any time thereafter. See Murray Deposition, p. 85-86.

FES, not IEU-OH, was identified as the MSG supplier in the original notices sent
to IEU-OH members. While FirstEnergy later asserted that FES was “incorrectly” named
“due to a processing error,” see, e.g., Blank Deposition, p. 103-104, FirstEnergy was
unable to identify what type of a “processing error” caused this “mistake.” See id. at p.
104, Ins. 10-14. Moreover, Mr. Blank, the person responsible for approving the IEU-OH
claim, was unable to identify the supplier if it was not FES. See id. at p. 104, Ins. 6-9.

R.C. § 4928.33(c) provides in pertinent part:

No electric utility shall provide retail electric service in this

state during the market development period except pursuant
to ... an approved or prescribed transition plan.

14



R.C. § 4928.33(c).

The Transition Settlement Agreements were incorporated as a part of the
approved Transition Plans for FirstEnergy. Thus, the Transition Plans, through these
settlements, specifically provide that MSG indirectly reserved by a FirstEnergy affiliate
mpst be relinquished and made available on a first-come, first-served basis to unaffiliated
marketers or brokers when the MSG is fully allotted. See Supplemental Settlement at 1.

The “Other Retail” allotment of MSG for Respondents CEI, TE and OE is
fully subscribed. See FirstEnergy Answer to Complaint, § 60. Nevertheless, FirstEnergy
has failed to require its affiliate, FES, to relinquish the MSG indirectly reserved by FES
and sold to JEU-OH members by FES. Likewise, FirstEnergy has failed to make such
MSG available to unaffiliated marketers and brokers. These failures directly violate the
Transition Settlement Agreements, adopted, approved and incorporated as a part of
FirstEnergy’s Transition Plans and violate R.C. § 4928.33.

This violation frustrates the public policy underlying Am. Sub. S.B. No. 3
and the Commission’s order approving the Transition Plans. As noted in the Opinion and
Order, the requirement that an affiliate release to a third-party marketer/broker, the
affiliate’s share of MSG where the generation is otherwise fully committed would “allow
more generating capacity to be made available to non-affiliated companies and create
greater activity in the marketplace.” See Opinion and Order, PUCO Case No. 99-1212-
EL-ETP, et al., p. 68 (July 19, 2000).

The Commission has the authority to determine whether an electric utility

such as FirstEnergy has failed to implement its Transition Plan in accordance with Ohio’s
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policy to provide competitive retail electric service or any order approving a Transition
Plan. R.C. § 4928.36 states:

The Public Utilities Commission has jurisdiction . . . upon
complaint by any person . . . on or after the starting date of
competitive retail electric service, to determine whether an
electric utility has failed to implement, in conformance
with an order under Section 4928.33 of the Revised Code
or an ongoing compliance with applicable provisions of the
policies specified in Section 4928.02 of the Revised Code,

a transition plan approved under Section 4928.33 of the
Revised Code.

R.C. § 4928.36 (emphasis supplied).

FirstEnergy’s failure to allocate the MSG in compliance with its Transition Plans
has and will continue to undermine the development of a competitive market for retail
electric services. Moreover, failure to comply with the Supplemental Settlement
Materials has and will continue to prevent the availability of unbundled and comparable
retail electric service, the development of diversity of electricity supplies and suppliers,
innovation of cost effective retail electric service and, generally, the development of
effective competitive services, all in violation of the Commission’s Opinion and Order
and R.C. § 4928.02.

B. FirstEnergy violated the Transition Settlement Agreements by

approving claims for MSG for which there was no committed capacity
sale.

The Transition Settlement Agreements and Protocol require that a claimant have a
supplier-customer commitment in place in order to establish and hold a place in the queue
for MSG. See Blank Deposition, p. 12. If, at the time of application, a supplier did not
have a contract with a retail customer of the required duration, the supplier is to forfeit its

place in the queue for that part of the claim. See Protocol, § 6.b(vii). Ms. Dinie asked
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IEU to provide proof of a committed capacity sales contract with its members. See
Murray Deposition, p. 74, 76. However, the Cémingem Agreement provided by IEU in
response 1o this request was not proof of a “committed capacity sale”.® That agreement
was contingent upon the execution of an additional agreement (the MSA), which was in
drafl form.” Ms. Dinie was unable to confirm that a final MSA had been executed. See
Dinie Deposition, p. 82, In. 14 — p. 83, In. 5. In fact, even at the time of Ms. Dinie’s
review of the second round of MSG claims, the MSA had still not been executed. See id.
atp. 137, Ins. 10-19.

Ms. Dinie alerted FirstEnergy to this contingency within the Contingent
Agreement, and the fact that to the best of her knowledge there was no final, executed
MSA. Seeid. at p. 83, Ins. 9-15; Blank Deposition, p. 21, Ins. 7-13; p. 25, Ins. 3-10. Mr.
Blank never saw the MSA in any form, nor did he ever request the opportunity to review
it. Seeid. at p. 20-21. Mr. Blank did however, consult with FirstEnergy’s lawyers, and
then made the determination that IEU-OH’s MSG application, made indirectly by FES,

should be granted. Seeid. at p. 21, In. 20— p. 22, In. 5. Mr. Blank contends his decision

§ At least arguably, the agreement submitted by IEU-OH was also deficient given the Jack of a price term.
Even the draft MSA did not include pricing, as it required another agreement to be executed between FES
and each IEU-OH member (0 establish prices to be charged the members for the MSG. At the time of IEU-
OH'’s application for MSG, there was no “commitment” with retail customers to purchase generation that
satisfied the Stipulation’s committed capacity sale requirement. As noted above, approval of an MSG
claim required “a commitment of a customer to purchase generation from or through an eligible supplier.”
Blank Deposition, p. 14, Ins. 11-14 (emphasis added). “Purchase” is defined as “to obtain in exchange for
money or its equivalent.” Seec The American Heritage College Dictionary, 3d Ed., 2000, p. 1110. Ms.
Dinie advised FirstEnergy that she had concemns about the Contingent Agreement based on the fact that the
agreement lacked a firm price term. Sce Blank Deposition, p. 29, Ins. 11-14. Based on the requirement
that in order to approve an MSG claim there must be a commitment to purchase generation, IEU-OH’s
submission was deficient and should not have been approved given the complete absence of any discussion
of a purchase price.

? Despite the fact that the Contingent Agreement was conditioned upon execution of the MSA “in
substantially the same form,” Ms. Dinie never reviewed an executed copy of the MSA, but rather only
reviewed the draft that was attached to the Contingent Agreement. See Dini¢ Deposition, p. 82, Ins. 6-13.
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was predicated, in part, upon Ms. Dinie’s satisfaction that there was “committed capacity
sales contract,” a contention she flatly denies. See Dinie Deposition, p. 64-65.

Other facts confirm Ms. Dinie’s concerns. IEU-OH members were assured that
the Contingent Agreement would include contingencies that would allow them to “walk”
if a member deemed an unacceptable outcome existed. As the Pool Participation
Agreement was explained by IEU’s counsel, members would have the option to withdraw
without penalty if the program (which included MSG) did not provide value. These are
the only two agreements executed between IEU-OH and its members. As Ms. Dinie
suspected, there was no committed capacity sale as of October 19, 2000.

FirstEnergy has violated its Transition Plans by allocating MSG in violation of the
Transition Settlement Agreements approved by the Commission in its order pursuant to
O.R.C. §4928.33. O.R.C. § 4928.36 grants the Commission the authority to determine
and remedy an electric utility’s failure to implement its transition plan in accordance with
the Commission’s order under R.C. § 4928.33.

C. FirstEnergy failed to file the FE/IEU Settlements with the

Commission and obtain approval of the same, thus violating O.R.C.
§§ 4905.31, 4905.32, 4905.33 and 4905.35.

Separate and apart from the Transition Settlement Agreements, FirstEnergy
negotiated and entered into a settlement agreement with IEU-OH. See, Murray
Deposition Exhibits 7 and 8. The FE/IEU Settlements created a separate IEU Pool. As
counsel for IEU-OH explained, this IEU Pool provided additional benefits “to improve
the economics for IEU-OH members” for their electric needs. Murray Deposition

Exhibit 8. These additional benefits were identified in a “confidential settlement
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information previously sent” to IEU-OH members by IEU-OH’s counsel; i.e., the FE/IE
Settlements.'® Id.

O.R.C. § 4905.31 requires that any special arrangement between a public utility
and its customers that provides for a financial advantage must be filed with and approved
by the Commiission to be lawful. The FE/IEU Settlements were neither filed with nor
approved by the Commission. Failing to obtain such an approval effects a violation of
O.R.C. 4905.32, 4905.33 and 4905.35.

Pursuant to O.R.C. § 4905.32, no public utility can charge a rate that is different
than its approved tariffs. It has been acknowledged that under the FE/IEU Settlements,
the IEU-OH members were to receive “additional” benefits to improve their economics
for electric service. No public utility may directly or indirectly charge a greater or lesser
compensation for services rendered than it charges any other person. O.R.C. § 4905.33.
Because the Commission never approved the special rate provided to IEU-OH members
through the FE/IEU Settlements, FirstEnergy and its operating companies are providing a
special rate that it is not making available to others. This is a violation of O.R.C. §
4905.33.

Through the FE/IEU Settlements, FirstEnergy also gave an undue and
unreasonable advantage to its affiliated marketer, FES. In order to obtain the additional

benefits in the FE/IEU Settlements, IEU-OH was required to enter into a ten year contract

1o By September 27, 2000, the date Mr. Randazzo sent this informative e-mail to IEU-OH members, the
Transition Setilement Agreements had long been filed publicly and approved by the Commission.
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with FES, thus assuring FES long term contracts with some of the largest industrial
energy users in Ohio.!" See Murray Deposition, Exhibit 8. This was not only an undue
and unreasonable preference granted to FES by its parent, FirstEnergy, it is a violation of
FirstEnergy’s corporate separation plan approved in the Transition Case.
D. FirstEnergy has abused its market power in such a manner as to
interfere with effective competition in the provision of retail electric
service.
Through its approval of the FES reservation of MSG, FirstEnergy has prevented
marketers and brokers who are not affiliated with FirstEnergy from acquiring electric
generation at a price that would allow them to compete in the market. FirstEnergy has
thereby stifled competition and prevented the development of the market to be created
from the fulfillment of FirstEnergy’s MSG obligation in its Transition Settlement
Agreements. R.C. § 4928.06(E)(1) gives the Commission the authority, and the
obligation, to end such abuse:
Beginning on the starting date of competitive retail electric
service, the Commission has authority under Chapters 4901
to 4909. of the Revised Code, and shall exercise that
authority to resolve abuses of market power by any electric
utility that interfere with effective competition in the
provision of retail electric service.

R.C. § 4928.06(E)(1).

FirstEnergy turned a blind eye to glaring deficiencies in IEU-OH’s MSG
application, including IEU-OH’s failure to have a “committed capacity sale” in place at

the time it submitted its claim for MSG and its failure to register under the terms of the

utilities’ supplier tariff. The truth is, IEU-OH made no attempt to register and it never

'" 1t also appears that under the MSA FES has been given the advantage of being allowed to release MSG
into the market for additional profit to FES. Such a release has been strictly prohibited by FirstEnergy for
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received written confirmation from any FirstEnergy utility that “registration” had been
completed and accepted. See Murray Deposition, p. 68.

Mr. Blank and Mr. Burnell both now contend\lhat the registration process for
aggregators was less stringent than it was for marketers. See Blank Deposition, p. 42,
Ins. 12-16; Burnelt Deposition, p. 28-32. However, Mr. Blank conceded that there is
nothing in the FirstEnergy Protocol which distinguishes between a marketer and an
aggregator for purposes of completing an MSG application. See Blank Deposition, p. 45.
Likewise, Mr. Bumnell indicated that he could not explain why the registration process
would be different for aggregators as opposed to marketers. See Burnell Deposition, p.
32, Ins. 15-25. ln addition, Ms. Dinie, the auditor hired by FirstEnergy to assist in the
implementation of the Protocol, testified that she was never advised by FirstEnergy of
- any such distinctions between marketers and aggregators. See Dinie Deposition, p. 17.

More troubling is the fact that Mr. Blank was aware as of “the later half of the
year 2000” that discussions took place between FES and JEU-OH about the manner in
which MSG would flow to IEU-OH members. See Blank Deposition, Page 119. Being
also aware that FES’s affiliation with FirstEnergy would disqualify FES from being the
supplier of MSG to IEU-OH’s members, Mr. Blank made inquiries of FirstEnergy
Corp’s. legal department about FES’s role in the process. He was informed that IEU-OH
would not be incurring a payment obligation in connection with the provision of MSG to
its members. See Blank Deposition, p. 119. Following these discussions, Mr. Blank

approved IEU-OH’s MSG application. S

id. at p. 167-174.
R.C. § 4928.01(A)(14) provides that a person has knowledge of circumstances

when he is aware that such circumstances probably exist. See R.C. § 4928.01(A)(14). In

other marketers.
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this case, there is little doubt that Mr. Blank, acting on behalf of FirstEnergy, had
knowledge of circumstances making it clear that FES, not IEU-OH, was the entity
reserving the MSG on behalf of IEU-OH’s members. He was aware that registration was
a prerequisite to being an “eligible supplier” of MSG, but he made no attempt to verify
IEU-OH'’s registration or lack thereof. He was informed by FirstEnergy’s auditor that
there were serious questions about the existence of a committed capacity sale between
IEU-OH and its members, but made no attempt to examine the pertinent contracts. While
discussing the IEU-OH/FES relationship, Mr. Blank even advised Ms. Dinie that he
would resolve issues related to the credit for the IEU-OH claim. He had been told that
IEU-OH was not going to incur a payment obligation for MSG allocated to its members,
thus rendering unimportant the fact that IEU-OH had submitted no information on its
creditworthiness.?

Knowing all this, it cannot have escaped Mr. Blank’s surmise that some entity
other than IEU-OH was reserving the MSG on behalf of IEU-OH’s members; and yet,
Mr. Blank professes not to have put two and two together to come to the realization that it
was FES all along,

What is clear from the record is that FirstEnergy and its FE-affiliate drove the
reservation of MSG merely fronted by IEU-OH. Long before the MSG was made
available, FirstEnergy entered into a separate settlement with IEU-OH in which an [EU-
OH Pool was created that required inclusion of the MSG. Likewise, the FE-IEU
settlement required IEU to enter into contracts with FES. Thus, prior to IEU-OH

submitting its MSG claim, FES negotiated an agreement with IEU-OH where it would be

12 On the other hand, if FES did not supply the required creditworthiness on behalf of IEU-OH, then
FirstEnergy gave IEU-OH an undue and unreasonable preference in violation of both O.R.C. 4905.35 and
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the supplier of the MSG. The term of the agreements between IEU-OH and its members
was controlled by the FE/IEU Settlements, a term that extends through the entire market
development period for FirstEnergy. The FE-affiliate controlled all aspects of the sale
and delivery of the MSG to IEU-OH members, even to the point of the right to reject
IEU-OH members from the program. In fact, the FE-affiliate never let go of any
significant part of the MSG.

FirstEnergy violated the Transition Settlement Agreements so that it could retain
a large block of industrial business, through its wholly-owned affiliate, during its entire
market development period. All of this has been done in violation of R.C. § 4928.06.
The Commission must remedy this blatant interference with the development of a
competitive market.
IV. REMEDY

The Commission has the authority under R.C. §§ 4928.16 and 4928.36 to
implement a broad range of remedies for FirstEnergy’s failure to implement its transition
plan in accordance with the Commission’s Opinion and Order and for violation of R.C. §
4928.06. Specifically, it may impose any of the remedies specified in Divisions (C)(1),
(3) and (D)(1), (2) of R.C. § 4928.18. That section permits the Commission to:

(1)  Issue an order directing the utility or affiliate to
comply;

(2)  Modify an order as the Commission finds
reasonable and appropriate and order the utility or affiliate
to comply with the modified order;

(3)  Suspend or abrogate an order, in whole or in part;

the FirstEnergy corporate separation plan.
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(4)  Issue an order that the utility or affiliate pay
restitution to any person injured by the violation or failure
to comply;

(D) In addition to any remedies otherwise provided by
law, the commission, regarding a determination of a
violation pursuant to division (B) of this section and
commensurate with the severity of the violation, the source
of the violation, any pattern of violation, the source of the
violation, any pattern of violations, or any monetary
damages caused by the violation, may do either of the
following:

(1)  Impose a forfeiture on the utility or affiliate of up to
twenty-five thousand dollars per day per violation. The
recovery and deposit of any such forfeiture shall be subject
to sections 4905.57 and 4905.59 of the Revised Code.
(2)  Regarding a violation by an electric utility relating
to a corporate separation plan involving competitive retail
electric service, suspend or abrogate all or part of an order,
to the extent it is in effect, anthorizing an opportunity for
the utility to receive transition revenues under a transition
plan approved by the commission. . .

R.C. §§ 4928.18(C)(1)-(D)(2).

Complainants respectfully request that the Commission remedy FirstEnergy’s
abuse of market power and knowing violation of the Transition Settlement Agreements
and O.R.C. §§ 4905.31, 4905.32, 4905.33 and 4905.35 by issuing an order as follows:

(1)  Finding that FirstEnergy has violated its Transition Plans and the
Commission’s orders approving such Plans, and has abused its market power for the
purpose of interfering with the development of a competitive electric market; and

(2)  Finding that FirstEnergy has violated O.R.C. §§ 4905.31, 4905.32,
4905.33 and 4905.35 by failing to file the FE/IEU Settlement and giving its affiliate,
FES, an undue and unreasonable preference by requiring IEU-OH to obtain its MSG

through FES; and further has given IEU-OH an undue and unreasonable preference, by
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providing electricity to IEU-OH at a special rate that is different than the tanffs of its
operating companies; and

(3)  Directing FirstEnergy to require FES to relinquish the MSG it indirectly
reserved and was allocated, consistent with FE's obligations in the Transition Settlement
Agreements; and

(4)  Directing FirstEnergy to provide MSG to marketers and brokers, in the
order in which their claims appear in the FirstEnergy queue, whose claims were displaced
by the indirect reservation of MSG by FES and by approval of cla_xims for which there was
no committed capacity sale. The amount should be commensurate with the MSG that
was allocated in violation of the Transition Settlement Agreements and should be for a
period of five years, commencing with the date of first delivery of the relinquished MSG.
Complainants and others in the queue will be damaged by any failure of FirstEnergy to
provide the full .ﬁve years of MSG in compliance with its Transition Plans; and |

(5)  Directing FirstEnergy to pay attorney fees for the blatant violation of the
terms of the Transition Settlement Agreements; and

(6)  Assessing penalties against FirstEnergy pursuant to O.R.C. § 4928.18(D);
and

(7)  Such other remedies as Commission deems appropnate.

Dated: October 29, 2001 Respectfully submitted,

| Benita Kahn (Trial Attorney)
David W. Hardymon
Jason J. Kelroy
VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street
P. O. Box 1008
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Columbus, Ohio 43216-1008
~ (614) 464-6400 (T)
(614) 464-6350 (F)
bakahn@vssp.com

Attorneys for Enron Energy Services, Inc.
and MidAmerican Energy Company

G D heth (Ul BAL
Sally Vv(ﬁloomﬁeld

Elizabeth H. Watts (Trial Attorney)

Amy Bartemes

Bricker & Eckler LLP

100 South Third Street

Columbus, Ohio 43215

(614) 227-2300 (T)

(614) 227-2390 (F)

Attorneys for Exelon Energy Co.,
Strategic Energy, LLC, and
AES Power Direct LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Brief of Complainants, Enron Energy Services, Inc., Exelon Energy Company, Strategic
Energy, LLC, AES Power Direct, LLC and MidAmerican Energy Company has been
served upon the attorneys for the parties and the Commission Staff as listed below via
U.S. Mail, prepaid, this 29™ day of October, 2001, and a courtesy copy was served upon
Helen Liebman, Jones, Day, Reavis & Pogue, 1900 Huntington Center, 41 South High
Street, Columbus, Ohio 43215 via hand delivery this 29" day of October, 2001.

10/28!01 - B954203

Paul Ruxin

Arthur E. Korkosz
FirstEnergy Corp.
76 S. Main Street
Akron, OH 44308

Kerry Bruce

Department of Public Utilities
City of Toledo

420 Madison Ave., Suite 100
Toledo, OH 43604

William Wright

Public Utilities Commission of Ohio
180 E. Broad Street, 9" Floor
Columbus, OH 43215

— Ko

‘Benita Kahn
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(b) FES’ shall perform all services in a reasonable, diligent manner in order to
satisfy the requirements and needs of the Pooled Customers. Pricing and other
attributes associated with discrete sources or types of power, energy or other
capacities shall be identified in the Schedule or Schedules attached hereto.
Such schedules may be amended, modified and supplemented as the Parties
may agree from time to time. Price Schedule 1 (200 MW Layer) and Price
Schedule 2 (Incremental Layer) establish the pricing for Market Support
Generation provided to the Pooled Customers. Energy supplied to Pooled
Customers above Market Support Generation (if any) shall be supplied by
FES at FES’ then-applicable market-based rates for each such Pooled
Customer.

(c) None of the Pooled Customers shall acquire an individual or unique future
interest in the goods or services available from or through the Aggregation
Program.

(d) FES shall perform its obligations hereunder in full compliance with applicable
tariffs, rate schedules and contracts, including the designation of an
appropriate delivery point to the electric distribution utility.

(e) To the extent that IEU-OH has secured multiple sources or types of power,
energy and other capacities to meet the purchased electric requirements of the
Pooled Customers, IEU-OH shall, upon FES’ reasonable request, provide FES
with an allocation of such power, energy and other capamtxes as FES may
reasonably require to satisfy its responsibilities hereunder.

5. Fees to FES by IEU-OH. IEU-OH shall pay FES the fees set forth on Pricing
Schedule 3, attached to this Agreement, and as the same may be amended from
time to time.

6. Coordination and Synchronization of FES Services. The services provided by
FES hereunder shall be coordinated and synchronized with the Aggregation
Program agreements between IEU-OH and the Pooled Customers. [EU-OH
agrees to use its best efforts to conform Pooled Customer agreements with the
terms and conditions contained herein and to avoid any conflicts between this
Agreement and such Pooled Customer agreements. All Pooled Customer
agreements secured by IEU-OH for the Aggregation Program and executed by
Pooled Customers shall be prompily forwarded to FES subject to such
confidentiality or protective agreements as may exist as between IEU-OH and
FES. FES’ service obligation as contemplated herein shall commence with regard
to the requirements of any Pooled Customer until such time as FES has
acknowledged the receipt of the agreement between such Pooled Customer and
[EU and such acknowledgement shall not be unreasonably withheld. Prior to
acknowledgement, FES reserves the right to reject any Pooled Customer and IEU- -
OH agreement that does not conform to FES’s obligations under this Agreement.
In the event FES acts as billing agent for the Utilities, or if FES has instituted dual
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10.

billing, FES assumes any risk of non-payment by a pooled Customer provided
that it may establish reasonable credit qualifications that shall be applied to
Pooled Customers.

Preferred Vendor for Other Services. IEU-OH  will identify
FirstEnergy as a preferred supplier to its members and provide FirstEnergy with a
good faith opportunity to provide natural gas, HVAC and other service
requirements to Pooled Customers and the facilities served under the IEU-OH
Pool Program. IEU-OH’s agreements with Pooled Customers shall also include a
requirement that Polled Customers provide FirstEnergy with such good faith
opportunity. FirstEnergy shall use its best efforts to identify to IEU-OH and
Pooled Customers the natural gas, HVAC and other services that FirstEnergy is
ready, willing and able to provide to meet the service needs of Pooled Customers,

Authority/Indemnity. IEU-OH shall have no authority to make any warranties
or representations on behalf of or in the name of FES. IEU-OH shall indemnify
and hold harmless FES against any claims, actions, suits, liabilities, damages and
costs, including reasonable attorney fees, arising out of the performance of IEU-
OH’s obligations under this Agreement. FES shall have no authority to make any
warranties or representations on behalf of or in the name of IEU-OH. FES shall
indemnify and hold harmless TEU-OH against any claims, actions, suits,
liabilities, damages and costs, including reasonable attorney fees, arising out of
the performance of FES’ obligations under this Agreement

Independent Contractor. Neither IEU-OH, nor any member, agent or
representative, is an employee or agent of FES, but is considered independent
contractor. Neither FES, nor any agent, affiliate or representative, is an employee
or agent of IEU-OH or any Pooled Customer unless otherwise specifically stated
herein. All expenses and disbursements of any nature whatsoever, including,
without limitation, those expenses related to their employees, office space,
computers, telephone, postage, reproduction and travel expenses, which are
incurred by IEU-OH in connection with this Agreement shall be borne wholly and
completely by IEU-OH, unless otherwise agreed to in writing by FES. Each party
shall be responsible for payment of all taxes arising out of its own activities in
connection with this Agreement, including without limitation, its federal, state
and local income tax, social security tax, unemployment insurance tax, and any
other taxes or business license fees required of any nature whatsoever.

Confidentiality; Publicity.
(a)  Except for matters of public record, information already within the

other party's possession prior to entering into this Agreement, and
except to the extent required (through deposition, interrogatory,
request for production, subpoena, civil investigative demand or
similar process) by a court order, both Parties agree to keep -
confidential the existence of this Agreement and all information
relating to the subject matter hereof, including pricing and any data
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collected hereunder. In the event that either Party becomes
required, in the manner specified above, to disclose any
confidential information, such Party shall provide prompt written
notice to the other Party so that the other Party may timely seek a
protective order or other appropriate remedy. In the event that
such protective order or other remedy is not obtained, each Party
agrees (i) to furnish only that portion of the confidential
information that is required to be fumished; (ii) to exercise
reasonable commercial efforts to obtain assurance that confidential
treatment will be accorded such confidential treatment; and (iii)
provide a copy to the other Party of all confidential information so
furnished. Notwithstanding the foregoing, confidential
information shall not include: (i) information which was, at the
time of disclosure, in the public domain; (ii) information which
subsequently becomes, after disclosure, part of the public domain
through no act or omission of the Parties; (iii) information which
was, prior to disclosure, already in a Party's possession and was not
acquired, directly or indirectly, from a third party who, to such
Party’s knowledge, is under a contractual or fiduciary obligation of
confidentiality to the other Party; and (iv) information which is,

subsequent to disclosure, lawfully and independently obtained by a
Party, to its knowledge, from a third party who is lawfully in
possession of such information and who is not under a contractual
or fiduciary obligation of confidentiality to the other Party with
respect to such information.

(b)  Neither party shall make any public announcement or press release
of any kind with respect to the relationship of the parties or the
terms of this Agreement without the prior consent of the other
party, which shall not be unreasonably withheld.

Compliance with Laws, Permits, and License Requirements. Each Party shall,
at its sole cost and expense, comply with all federal, state, and local laws

applicable to its work and shall procure all applicable licenses and permits
necessary for the fulfiliment of its obligations under this Agreement. -

Assigmment. FES may freely assign or transfer, in whole or in part, this
Agreement or any rights or obligations to an affiliate, or successor-by-merger.
Otherwise, FES may not otherwise assign or transfer, in whole or in part, this
Agreement or any rights or obligations without the prior written consent of IEU-
OH, which consent shall not be unreasonably withheld. JEU-OH shall not assign
or transfer, in whole or in part, this Agreement or any rights or obligations
hereunder without the prior written consent of FES and such consent shall be
reasonably provided upon IEU-OH’s request. All of the covenants, conditions
and obligations of this Agreement shall extend to and be binding upon the
permitted successors and assigns, respectively, of the parties hereto.
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14,

Return of Company Books and Records. Documents given to or prepared by

* IEU-OH which pertain to FES business remain the property of FES, irrespective

of whether such documents relate to or contain confidential information. Upon
termination of this Agreement, IEU-OH agrees to return any and all such
documents to FES,

Non-Waiver. A waiver by FES or IEU-OH of any breach of any covenant,

condition or provision (whether expressed, implied or otherwise) herein contained shall
not be taken to be a waiver of any subsequent breach of the same or any other covenant,
condition or provision. The acceptance of any payment by FES from IEU-OH for any
delivery of electricity for any period shall not be deemed to be a waiver of any default or
breach hereunder :

15,

16.

17.

Notices. All notices hereunder shall be in writing and shall be delivered by
certified mail, return receipt requested, or by overnight carrier to the following
addresses: .-

As to FES: As to IEU-OH:

FirstEnergy Services Corp. Industrial Energy Users-Ohio
395 Ghent Road 21 East State Street Suite 1700
Akron, Ohio 44333 Columbus, Ohio 43215
Attention: President Attention: Chairman

Copy to: Contract Administrator

Limitation of Liability. No party shall be liable hereunder to any other party for
special, indirect, incidental or consequential damages. In the event of a default by
FES, IEU-OH’s sole and exclusive remedy shall be direct damages in the amount
of the benefits IEU-OH and the participating Pooled Customers would have
received, if any, pursuant to the separate agreement between IEU-OH and the -
Pooled Customers, based upon the positive difference, if any, between the price
($/kWh) that would have applied pursuant to this Agreement including the
attached schedule(s) and the purchase price (3/kWh) paid by a Pooled Customer
for replacement electricity (provided that IEU-OH or such Pooled Customer has
used commercially reasonable efforts to replace the electricity) multiplied by the
amount of undelivered electricity (kWh).

Force Majeure. No Party shall be considered to be in default in the performance
of any of the obligations hereunder if failure of performance shall be due to
uncontrollable forces. The term “uncontrollable forces” shall mean any cause
beyond reasonable control of the Party affected, despite exercising due diligence.
“Uncontroflable forces” shall include, but not be limited to the failure of facilities,
flood, earthquake, storm, fire, lightning, epidemic, war, riot, civil disturbance,
labor dispute, sabotage, statutory or regulatory changes with material adverse -
effects, restraint by Court order or public authority or inability to obtain necessary
licenses or permits. Nothing herein shall be construed so as to require a Party to
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18.

19.

20.

settle any strike or labor dispute in which it may be involved. Any Party which is
unable to fulfill any obligations by reason of uncontrollable forces shall exercise
due diligence to remove such inability with all reasonable dispatch. Economic
hardship of either Party shall not constitute a Force Majeure under this
Agreement, :

Arbitration; Waiver of Jury Trial. EACH PARTY WAIVES ITS RIGHT TO A
JURY TRIAL IN ANY COURT ACTION ARISING AMONG THE PARTIES,
WHETHER UNDER THIS AGREEMENT OR OTHERWISE RELATED TO
THIS AGREEMENT, AND WHETHER MADE BY CLAIM,
COUNTERCLAIM, THIRD PARTY CLAIM OR OTHERWISE. If for any
reason the jury waiver is held to be unenforceable, the parties agree to binding
arbitration for any dispute arising out of this Agreement or any claim arising
under any federal, state or local statutes, laws or regulations, under the applicable
commercial rules of the American Arbitration Association and 9 US.C. § 1, et,
seq. Any arbitration will be held in the Columbus, Ohio metropolitan area and be
subject to the Governing Law provision set forth in Section 21. Discovery in the
arbitration will be governed by the focal rules applicable in the United States
Southern District Court of Ohio. The agreement of each Party to waive its nght to
a jury trial will be binding on its successors and assignees.

Governing Law. This Agreement shall be governed by, subject to the jurisdiction
of and construed in accordance with, the laws and courts of the State of Ohio.

Merger of Agreement. This Agreement is an integrated agreement and contains
the entire agreement regarding matters herein between FES and IEU-OH. No
representations, warranties or promises have been made or relied upon by any
party hereto other than as set forth herein. This Agreement supersedes and
controls any and all prior communications between FES and IEU-OH or their
representatives relative to matters contained herein. Any changes, modifications,
or additions to this Agreement shall be made by mutual consent in writing in the
form of a supplemental Agreement signed by both parties.



IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of the day
and date first written above.

FIRSTENERGY SERVICES CORP. INDUSTRIAL ENERGY
USERS-OHIO

By: %g /’?‘}//K | By: /\cﬁu-/ C: %

Louts R. Jahn Name: _Jayb<\ €. Randazag

Executive Director Title:
Retail Energy Commodities Group
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Pricing Schedule No. 1 Originﬁl Sheet No. 1
Applicability

This Pricing Schedule No. 1 is applicable to no more than 200 megawatts annually
measured coincidentally at the billing meters of ail Pooled Customers (hereinafter
referred to as “200 MW Layer”). This pricing schedule shall be in effect for the duration
of the foregoing Master Service Agreement provided IEU-OH obtains a portion of the
Market Support Generation.

Billing and Pricing - January 1, 2001 through December 31, 2005

FES shall manage the pricing and billing of the 200 MW Layer comumuiisuwesly

R L
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Pricing Schedule No. 1 Original Sheet No. 2

Year Savings
2001 Ce
2002 s ]

2003
2004
2005

IEU-OH shall allocate (the “Allocation”) the 200 MW Layer among the Pooled
Customers in its sole discretion (each an “Allocated Share”) and shall notify FES of
such Allocation. IEU-OH shall indemnify and hold harmless FES for any costs or
damages claimed by any IEU-OH member, including Pooled Customers, relating to IEU-
OH’s Allocation. FES shall arrange for the delivery of the Allocated Share to each
Pooled Customer Account which is covered by an agreement between IEU-OH and a

Pooled Customer.

On or before November 1 of each year, FES and IEU-OH shall agree upon the price, by
eligible rate schedule and by Utility, that FES shall specify for billing purposes to each
Utility to produce the 200 MW Savings described herein. Once so agreed and specified,
said price shall apply for the following annual period. The price applicable to the eligible
accounts of the Pooled Customers for Market Support Generation including losses but
excluding the net amount of the 200 MW Savings shall, unless otherwise agreed, be as
set forth below:

Year Pooled Customers Pooled Customers
(Industrial) (Commercial)
2001 2.623 cents per kWh 3.083 cents per kWh
2002 2.773 cents per kWh 3.289 cents per kWh
2003 2.798 cents per kWh 3.275 cents per kWh
2004 3.004 cents per kWh 3.498 cents per kWh

2005 3.188 cents per kWh 3.719 cents per kWh



Pricing Schedule No. ] Original Sheet No. 3

Rate codes are as set forth in Attachment 4 to the Stipulation.

Billing and Pricing -- January 1, 2006 through December 31, 2010

During the Market Development Period, the Parties will use their best efforts to agree
upon delivered power and energy prices, including losses, for the 200 MW Layer for the
period commencing 2006. It is understood that such prices shall be based on the
prevailing market price of power and energy relevant to the Pooled Customer’s accounts
subject to this Pricing Schedute. In the event agreement on such prices is not reached by
October 1 of each year for the following calendar year, the Parties may seek to have the
prices established through mediation or arbitration or either Party may terminate the

power and energy pricing provisions of this Pricing Schedule 1 for such following
calendar year.
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Pricing Schedule No. 1 Original Sheet No. 4
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Pricing Schedule No. 1

Original Sheet No. §

Example of billing pursuant to Pricing Schedule No. 1

efinitio,
GTC
RTC
G

Big“G"

Shopping Credit

Net Payable for G to Utllity
Market Support Generation
Customer BU)l

Savings Percentage
Customer Credit

% Payable to IEU

Payment to [EU

Actual Customer Credit

Generation Transition Charges
Regulated Transition Charges

Base rate gepcration charge plus electrical fuel component charges less sny
applicable transition rate credits and supply voltage discounts -

G+GTC+RTC

S/C (calculated based on otherwise applicable standard tariffs)
(G+ GTC+RTC)-S/C

MSG

. (G+GTC+RTC)-S/C+MSG

SP " [(G + GTC+RTC)- S/C)

AF [5-20% of SP as directed by Pooled Customers)

AF * SP * [(G + GTC + RTC) - S/C]

SP * [(G + GTC+RTC)~ S/C} - AF *SP *[(G + GTC + RTC) §/C]

Net Bill (G + GTC+ RTC) - S/C + MSG —{SP
* (G+GTC+RTC)-S/C] - AF * §P * |[(G+ GTC+RTC)-S/C]}

Example for Year 2001 using conumercial class average numbers; actual calculations made on a custormer by customer basis

Big “G"

Shopping Credit

Net Payable for G to Utility

Market

Customer Bill

Savings Percentage

Customer Credit

% Payable to [EU

Payment to IEU

Actual Customer Credit

Net Bill

[47277)

8.065

3.854

4.211=8.065-3.854

3.083

7.294 = 8.065 ~ 3.854 + 3.083
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Pricing Schedule No. 2 Original Sheet No. 1
Applicability

This Pricing Schedule No. 2 is applicable to Market Support Generation secured by [EU-
OH on behalf of Pooled Customers in excess of the 200 MW Layer described in Pricing
Schedule 1 provided IEU-OH obtains such excess portion of the Market Support
Generation. Such excess amount shall be referred to herein as the “Incremental Layer”.
This Pricing Schedule No. 2 shall be in effect during the Market Development Period.

Billing and Pricing — January 1, 2001 through December 31, 2005

[47277)



(47271

Pricing Schedule No. 2

FES shall arrange for the delivery of the Incremental MW Layer to each participating
Account designated by IEU-OH and which is covered by-an agreement between IEU-OH
and a Pooled Customer, On or before November 1 of each year, FES and IEU-OH shall
agree upon the price, by eligible rate schedule and by Utility, that FES shall specify for
billing purposes to each Utility. Once so agreed and specified, said price shall apply for
the following annual period. The price applicable to the eligible Accounts of the Pooled
Customers for Market Support Generation excluding any allowance for FES’ and IEU-

Original Sheet No. 2

OH’s costs shall, unless otherwise agreed, be as set forth below:

Year

2001
2002
2003
2004
2005

Pooled Customers
(Industrial)
2.623 cents per kWh
2.773 cents per kWh
2.798 cents per kWh
3.004 cents per kWh
3.188 cents per kWh

Pooled Customers
(Commercial)
3.083 cents per kWh
3.289 cents per kWh
3.275 cents per kWh
3.498 cents per kWh
3.719 cents per kWh



Pricing Schedule No. 3

Applicability

Original Sheet No. 1

To services rendered by FES in connection with the administration of the Incremental Layer
under Pricing Schedule No. 2 to the Master Service Agreement.

FUNCTION

CHARGE

Functions related to the procurement and flow of
power and energy secured directly or indirectly by
IEU-OH for the Aggregation Program

Management of transmission, distribution and
ancillary service capacity or capacities secured
directly or indirectly by IEU-OH for the

| Aggregation Program

All generation, transmission, distribution and
ancillary services scheduling

Balancing and other activities associated with
meeting all the purchased electric requirements of
the Pooled Customers

Management of forward physical supply and price
risks, billing and collection, bill auditing

Provision of working capital required to address
leads and lags between expenses and revenues

Call center support, pricing, reductions of the
transition cost payments otherwise applicable to the
Pooled Customers

Price and services discovery designed to increase

the value of the Aggregation Program
Identification and management of beneficial
electricity capacity release opportunities

Assistance with accessing and interpreting meter
data

Identification of demand side management

strategies and implementation plans, management

of demand side management programs and such

other services as IEU-OH may reasonably request

to initiate and maintain an effective aggregation
program

(47277



IEU-OH Member Pool Participation Agreement
FirstEnergy Accounts

WHEREAS, The Industrial Energy Users-Ohia (“lEU-OH") has established an aggregation program for its
members with eligible retail electricity loads within the Ohio Edison Company, The Toledo Edison Company, and
The Cleveland Electric llluminating Company (each, a “Utility” or collectively “Utilities”) service areas, to obtain,
for such members, benefits trom the competitive electricity market contemplated by Chapter 4928, Ohio Revised
Code.

WHEREAS, IEU-OH has been certified as a competitive retail electric services (*CRES") aggregator by the Pubiic
Utilities Commission of Ohio ("PUCO") as evidenced by Certificate Number 00-001 issued on October 23, 2000 in
PUCO Case Number 00-1711-EL-AAG.

WHEREAS, The opportunity to benefit IEU-OH members through an aggregation program is dependent upon
IEU-OH securing, on a first come first serve basis, Market Support Generation (“MSG") through a claim that has
been submitted to (“FE") or the Utilitles based on information supplied by or on behalf of IEU-OH members
desiring to participate.

WHEREAS .. {name of participating IEU-OH member—"Member”), desires that its eligible
tacilities and accounts served b by each Utility be included in IEU-OH's aggregation program 1o the extent that JEU-
OH MSG claim assocuated with such accounts is sustained.

WHEREAS, FirstEnergy Servnces Corp. (“FES") and IEU-OH shall enter into a Master Service Agreement
(“Agreement” or “MSA”) in substantially the form as the draft agreement contained in Appendix A attached hereto
under which IEU-OH will act as an aggregator on behalf of its members 1o satisfy their annual electricity and other
service requirements for up to ten (10) years, FES shall manage the day-to-day aspects of the aggregation
program and FES will compensate IEU-OH as described in and subject to the terms and conditions of the MSA.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants herein contained, the parties
hereto agree as follows:

Section 1 - Member's Deslgnation of IEU-OH as Aggregator

In consideration of IEU-OH's inclusion of Member's eligible accounts in IEU-OH's claim for MSG, Member agrees,
as to such accounts, that IEU-OH shall be Member's competitive electric services aggregator for a tarm that is at
feast as long as the duration of IEU-OH's related claim for MSG provided that: (1) The MSA between IEU-OH and
FirstEnergy Is entered into in substantialty the same form as the draft document contained in Appendix A; and (2)
IEU-OH claim for MSG in sufficient amount to meet the requirements of Member’s eligible accounts is sustained.

Section 2 ~ IEU-OH’s Obligation & Member Authorizations

Upon execution of this Agreement and granting of IEU-OH's related MSG claim {EU-OH shall administer the I1EU
Aggregation program so as to include Member's eligible accounts as identified by Member to the extent that the
related MSG claim is sustained. Such administration by 1EU-OH shall require IEU-OH to use its best efforts to
administer the MSA for the benefit of all pool participants including Member's eligible accounts. Member's
eligibility for participation in the IEU-OH aggregation program may be terminated by 1EU-OH in the event Member
discontinues membership in IEU-OH or fails to pay invoices properly rendered by IEU-OH. Member hereby
agrees that it has identified the accounts listed in Appendix B as the accounts that it desires to have included in
the 1EU-OH aggregation program described herain provided that such accounts are eligible for shopping and
receipt of MSG. Member also represents that the capacity specitied for each account listed in Appendix B
represents the capacity required to meet the account's energy requirements. Member understands that those
{EU-OH members that participated in the IEU-OH electricity competition matter for 2000 (IEU-OH Opt-in
Members”) have first call on the MSG capacity that offers the best available pricing outcome in the aggregation
program. Member hereby agrees 1o provide IEU-OH such information as IEU-OH may reasonably request 0
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pertorm its duties under this Agreement and authorizes IEU-OH to use such Member-supplied information as IEU-
OH deems necessary to administer the MSA. |EU-OH shall protect the confidentiality of such member-supplied
information unless Member otherwise agrees or uniess IEU-OH determines that such information must be
released to comply with taws and regulations applicable to CRES providers. Member also hereby designates
IEU-OH as its agent to obtain such information from the Utilities or other parties as may be reasonably necessary
in the judgment of IEU-OH to fulflil its responsibilities under this Agreement. The term of this agreement shall
commence January 1, 2001 and continue as to each participating account and each Utility until the termination of
the MSA. Member assumes all obligations to arrange for its electric service requirements upon termination of this
Agreement.

Section 3 —Structure of the IEU-OH Aggregation Program

In each month, IEU-OH agrees to use its best efforts to administer the MSA on Member's behalt and, tor the
accounts specified in this Agreement. Member agrees to buy the full electricity requirements of its eligible MSG
accounts specified as part of this Agreement through IEU-OH as aggregator. It is iEU-OH and Member's
understanding that the operation of the aggregation program contemplated herein shall be sufficient to meet
Member’'s eligible accounts’ electric energy and capacity needs at the existing electric service delivery point
during the term of the MSA under the MSG “load following” option. Unless otherwise agreed, the aggregation
program shall be consistent with the description of the IEU-OH aggregation program and the supply of MSG
claimed by IEU-OH according to the Stipulation and Recommendation, dated April 13, 2000, approved by the
Public Utilities Commission of Ohio (the “Stipulation”) in Case Nos. 99-1212-EL-ETP, 99-1213-EL-ETP and 99-
1214-EL-ETP and any related settlement agreements (the “Settlement Agreements”) between FirstEnergy or its
affiliates (and their successors) and IEU-OH. Member understands that the {EU-OH aggregation program will
combine Member’s eligible service requirements with the requirements of other Members’ eligible accounts and
Member agrees that IEU-OH's performance obligations shall be guided by the requirements and needs of all
aggregation program participants. No individual IEU-OH aggregation program participant shall acquire an
individual or unique present or future interest in the goods or services available from or through the |IEU-OH
aggregation program. IEU-OH shall use its best efforts to arrange for firm electric generation and, where
applicable, transmission services In full compliance with applicable tariffs, rate schedules and contracts including
the designation of an appropriate delivery point to the electric distribution utility. FES’ services to Member's
eligible accounts as part of the IEU-OH's aggregation program, shall include but shall not be limited to electric
generation service (capacity or power and energy), transmission, ancillary services, reconciliation services and
line losseas as contemplated by the MSA attached hereto in Appendix A.

Section 4 — Miscellaneous

4.2 Pretert upplier Status. Member agrees 1o accord FES with the status of a preferred
supplier and provide FES with a good faith opportunity to provide natural gas, HVAC and other
service requirements to the accounts and facilities served through the Agreement. It is
understood that FES must use its best efforts to identify to Member the natural gas, HVAC and
other services that FES is ready, willing and able to provide to meet the service neeads of Pooled
Customers.

4.b Assignment. IEU-OH may freely assign or transfer, in whole or in pan, this Agreement or
any rights or obligations to an affiliate, or successor. Otherwise, IEU-OH may not otherwise
assign or transfer, in whole or in part, this Agreement or any rights or obligations without the prior
written consent of Member, which consent shall not be unreasonably withheld. Member shall not
assign or transfer, in whole or in part, this Agreement or any rights or obligations hereunder
without the prior written consent of IEU-OH and such consent shall be reasonably provided upon
Member's request. All of the covenants, conditions and obligations of this Agreement shall
extend to and be binding upon the permitted successors and assigns, respectively, of the parties
hereto.

4 Waiver. A waiver by Member or IEU-OH of any breach of any covenant, condition or
provision (whether expressed, implied or otherwise) herein contained shall not be taken to be a
waiver of any subsequent breach of the same or any other covenant, condition or provision. The
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acceptance of any payment to (EU-OH by Memper for IEU-OH’s aggregation services as
specified in the MSA shall not be deemed to be a waiver of any defauit or breach hereunder.

4.d Notices. All notices hereunder shall be in writing and shall be delivered by certified mail,
return receipt requested, or by overnight carrier to the following addresses:

As in Mamhao As to IEU-OH:
g e industrial Energy Users-Ohio
- . 21 East State Street Suite 1700
Columbus, Ohio 43215
Attention: FE Aggregation Poo! Administrator
Fax No.: (614) 469-4653
Telephone No. (614) 469-8000
E-Mail: srandazzo@ mwncmh.com

4.0 Damages. No party shall be liable hereunder to any other party for special, indirect,
incidental or consequential damages. [n the event of a default by IEU-OH, Member's sole and
exclusive remedy shali be direct damages in the amount of the benefits Member would have
received, if any, pursuant to the terms and conditions of the MSA attached hereto in Appendix A
based upon the positive difference, if any, between the price ($/kWh) that would have applied
pursuant to this Agreement and the purchase price ($/kWh) paid by Member for replacement
electricity (provided that member has used commercially reasonable efforts to replace the
electricity) multiplied by the amount of undelivered-electricity (kWh). .

4.f Force Majeure. No Party shall be considered to be in default in the perfortnance of any
of the obligations hereunder if failure of performance shail be due to uncontroilable forces. The
term “uncontrollable forces” shall mean any cause beyond reasonable control of the Party
aftected, despite exercising due diligence. “Uncontroliable forces” shall include, but not be limited
to the failure of facilities, flood, earthquake, storm, fire, lightning, epidemic, war, riot, civil
disturbance, labor dispute, sabotage, statutory or regulatory changes with material adverse
effects, restraint by Court order or public authority or inability to obtain necessary licenses or
permits. Nothing herein shall be construed so as to require a Party o settle any strike or labor
dispute in which it may bs involved. Any Party which is unable to fulfill any obligations by reason
of uncontrollable forces shali exercise due diligence to remove such inability with all reasenable
dispatch. Economic hardship of either Party shall not constitute a Force Majeure under this
Agreement.

4.9 Waiver & Govemning Law. Each party waives its right to a jury trial in any court action
arising among the parties, whether under this Agreement or otherwise related to this agreement,
and whether made by claim, counterclaim, third party claim or otherwise. If for any reason the
jury waiver is held to be unenforceable, the parties agree to binding arbitration for any dispute
arising out of this Agreement or any clalm arising under any federal, state or local statutes, taws
or regulations, under the applicable commercial rules of the American Arbitration Association and
9 U.S.C. § 1, et. seq. Any arbitration will be held in the Columbus, Ohio metropolitan area and be
subject to the Governing Law provision set forth herein. Discovery in the arbitration will be
governed by the local rules applicable in the United States Southern District Court of Ohio. The
agreement of each Party to waive its right to a jury trial will be binding on its successors and
assignees. This Agreement shall be govemned by, subject to the jurisdiction ot and construed in
accordance with, the Jaws and courts of the State of Ohio

4h Merger. This Agreement is an integrated agreement and contains the entire agreement
regarding matters herein between 1IEU-OH and Member. No representations, warranties or
promises have been made or relied upon by any party hereto other than as set forth herein. This
Agreement supersedes and controls any and all prior communications between IEU-OH and
Member or their representatives relative to matters contained herein. Any changes,
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modifications, or additions to this Agreement shall be made by mutual consent in writing in the
form of a supplemental agreement signed by both parties.

4. Expected Start Date. The Parties acknowledge that the anticipated January 1, 2001 start
date contemplated by the parties is dependent upon the timely Member's timely submission and
processing of Member's information by the Utilities. The anticipated start date may be delayed by
such events as, but not limited to inaccurate or missing account information, unavailable meter
reads, Utility processing delays, or change in Utllity procedures.

4, Metering. 1EU-OH, at its expenss, shall have the right to install, or have installed special
metering and communication equipment or facilities at the location of any or all of the accounts
specifiad in Appendix B. With Member's subsequent consent, the metering allowance specified
in the MSA may be used in full or part by IEU-OH for the purpose of securing and installing such
metering. The placement and ongoing location of such metering or other equipment shali not
interfere with Member's business and shall be subject to Member's reasonabie consent. Such
metering shall remain the property of IEU-OH and IEU-OH shall have the option to remove such
metering upon cancellation or termination of this Agreement provided such removal does not
disrupt Member's electric service. Upon Member's request, IEU-OH shall provide Customer or
Customer's designated agent with real time access to all metering information. [EU-OH shall
provide Customer with reasonable notice prior to the instailation or removal of any such metering
equipment and, prior to any removal, provide IEU-OH with the right to purchase, own and retain
such metering at a price equal to the net original cost of such metering equipment. |IEU-OH shall
maintain the confidentiality of all such metering information and shall not disclose such
information to third parties or affiliates absent written consent frum the Member. IEU-OH shall
use commaercially reasonable efforts to utilize such information for proper registration of Member
with the Utility and participation in the IEU Aggregation Pool Program.

4.k Cooperation. Each party shall cooperate with the other to execute any documents
necessary to secure applicable govermmental approvals of this transaction. At the request of
IEU-OH or FES, Member shall cooperate in obtaining the following information: (1) recent and
past electric usage including energy and demand, (2) meter readings and data, (3) types of
service including rate schedule / taritf, and (4) response to questions. Member shall notify IEU-
OH as soon as practical of any anticipated changes or events that are likely to affect an increase
or decrease in the Member's anticipated energy consumption. This may include but not be
limited to any addition or removal of eguipment, shutdowns, or work stoppages. Customer shall
notify IEU-OH of any unexpected significant change in electric consumption as soon as
reasonably practical but not later than 24 hours from the knowledge of such change. In all such
events, Member shali inform 1EU-OH of the status of such event throughout the event.
Notification by Member of such events shall be by telephone and electronic mail to the IEU-OH.

4 Default. A “Default” shail have occurred upon:

i.  Either party failing to perform any material term or condition of this Agreement,
provided that such failure is not cured within thirty (30) days of written notice by the
other Party or within another period as may be mutually agreed upon by the Parties.
Failure to pay amounts when due, failure to maintain IEU-OH membership and failure
to purchase electricity through IEU-OH as contemplated herein throughout the term
shall be deemed to be a failure to perform a material term.

i. Either Party voluntarily or involuntarily becoming bankrupt or being forced into
bankruptcy.

ii. In the event of a Default by one Party, the other Party may in its sole discretion
terminate this Agreement provided such termination is permitted by the MSA and
applicable taritfs and regulations. Termination will be effective upon the earlier of the
date of notice of termination or such other date as may be required under law or
regulation. Member assumes all obligations to arrange for its electric service upon
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termination and hereby relieves IEU-OH of any such obligation upon termination of
this Agreesment.

iv.  in the event that the Member should breach this Agreement by failing to purchase its
electricity through IEU-OH during the term of the MSA,. IEU-OH's sole and exclusive
remedy shall consist of timely payment by Member in sufficient amount to addrass
any costs that may continue to be the responsibility of IEU-OH after the effective date
of such termination. Member may terminate this Agreement by providing a written
termination notice to IEU-OH no less than twelve (12) months prior to the termination
date specified by Member provided Member timely pays to IEU-OH any costs that
may not be avoided upon Member’s termination.

v. It is understood by Member that FES may terminate the MSA as to Member's
accounts served by individual Utilities with six (6) months written notice effective as of
the date the recovery of Regulatory Transition Charges (described in the Stipulation
and Settlement Agreements and for each of such FE Utilities) provided that such
termination shall not occur prior to December 31, 2005.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of the day and date first written
above.

IEU-OH MEMBER INDUSTRIAL ENERGY USERSS-CHIO

By: (- ﬁ”l*/k.. @wo/;?‘so

-~
Print: /Sa-»w‘&l < R-. dez2g
C:-OJA.SL\

Member’'s Name

By:
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DO NOT DISTRIBUTE OR DISCLOSE

IEU-OH Member Contingent Participation Agreement

FirstEnergy/lEU-OH Aggregation Program

WHEREAS, The Industrial Energy Users-Ohio ("IEU-OH") has established an aggregation program for its
members with eligible retail electricity foads within the Ohio Edison Company, The Toledo Edison Company, and
The Cleveland Electric lluminating Company (each, a “Utility” or collectively “Utilities”) service areas, to obtain,
for such members, benefits from the competitive elactricity market contemplated by Chapter 4928, Ohio Revised
Code.

WHEREAS, The opportunity to benefit IEU-OH members through an aggregation program is dependent upon (EU-
OH securing, on a first come first serve basis, Market Support Generation (“MSG”) through a claim that must be
submitted to FirstEnergy or the Utilities.

WHEREAS, The MSG claim submitted by IEU-OH must inciude IEU-OH member account numbers and other
information including a verifiable commitment between IEU-OH and participating IEU-OH members demonstrating
that IEU-OH has been selected by the IEU-OH member to act as an aggregator for a term that is at least as long
as duration of the claim for MSG.

WHEREAS ("Member™), desires that its eligible facilities and accounts
served by the Utilities be inciuded in IEU-OH's aggregatnon program and the MSG claim assogiated with such

program.

WHEREAS, FirstEnergy Services Corp. (*FES") and IEU-OH shall enter into a Master Service Agreement
("Agreement’ or “MSA") in substantially the form as the draft agreement contained in Appendix A attached hereto
under which IEU-OH will act as an aggregator, marketer or broker on behalf of its members to satisfy their annual
electricity and other service requirements for up to ten (10) years, FES shall manage the day-to-day aspects of the
aggregation program and FES will compensate IEU-OH as described in and subject to the terms and conditions of
the MSA.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants herein contained, the parties
hereto agree as follows:

Section 1 - Member’s Designation of IEU-OH as Aggregator

In consideration of IEU-OH's inclusion of Member's eligible accounts in IEU-OH’s claim for MSG, Member agrees
that IEU-OH shall be Member's competitive electric services aggregator for a term that is at least as long as the
duration of IEU-OH's related claim for MSG provided that: (1) The MSA between |IEU-OH and FirstEnergy is
entered into in substantially the same form as the draft document contained in Appendix A; (2) JEU-OH makes a
successful claim for MSG in sufficlent amount to meet the requirements of Member's eligible accounts; (3) IEU-OH
is certified as an aggregator by the Public Utilities Commission of Ohio; and (4) Member executes such other
agreements as may be required to participate in the above-mentioned IEU-OH aggregation program.

Section 2 - IEU-OH'’s Obligation & Member Authorizations

Upon the timely submission of the required information by Member, IEU-OH shall include Member's eligible
accounts as identified by Member served by the Utilities in IEU-OH's claim for MSG. Such inclusion in its MSG .
claim shall be IEU-OH's sole cbiigation under this Agreement. Member's eligibility for participation in the IEU-OH
aggregation program may be terminated by IEU-OH in the event Member discontinues membership in IEU-OH or
fails to pay invoices properly rendered by IEU-OH. Member's eligible accounts have been identified by Member to
IEU-OH in an attachment to an e-mai! message sent to IEU-OH's representatives on October _ 2000. Member
understands that those IEU-OH members that participated in the IEU-OH_gle etitign matter for 2000
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(“IEU-OH Opt-In Members"”) have first call on the MSG capacity that offers the best available pricing outcome in
the aggregation program. Member hereby authorizes IEU-OH to use such Member-supplied information as IEY-
OH deems necessary to submit IEU's MSG claim provided that IEU-OH shall protect the confidentiality of such
information unless Member otherwise agrees. Member also hereby designates IEU-OH as its agent o obtain
such information from the Utilities as may be necessary to prepare and submit IEU-OH's MSG claim.

Section 3 - Expected Structure of the I[EU-OH Aggregation Program

It is IEU-OH and Member's expectation that FES shall schedule and supply the Member's eligible accounts with
electric energy and capacity needs at the existing electric service delivery point for ail or that portion of the usage
available for customer choice for such accounts as are identified in IEU-OH's claim for MSG provided IEU-OH
makes 2 successful MSG claim. IEU-OH's MSG claim shall request that MSG be provided under the “Joad
following” option. FES' and Member's responsibllities shall be consistent, unless otherwise agreed, with the
description of the IEU-OH aggregation program and the supply of MSG claimed by IEU-OH according to the
Stipulation and Recommendation, dated Aprit 13, 2000, approved by the Public Utilities Commission of Ohio (the
“Stipulation”) in Case Nos. 99-1212-EL-ETP, 99-1213-EL-ETP and 99-1214-EL-ETP and any related settlement
agreements (the “Settlement Agreements”) between FirstEnergy or its affiliates (and their successors) and IEU-
OH. Member understands that the IEU-OH aggregation program will combine Member's eligible service
requirements with the requirements of other Members' eligible accounts and Member agrees that IEU-OH’s and
FES' performance obligations shall be guided by the requirements and needs of all aggregation program
participants. No individual IEU-OH aggregation program participant shall acquire an individual or unigue future
interest in the goods or services available from or through the IEU-OH aggregation program. FES shall provide or
arrange for firm efectric generation and, where applicable transmission services in full compliance with applicable
tariffs, rate schedules and contracts including the designation of an appropriate delivery point to the electric
distribution utility. FES’ services to Member’s eligible accounts as part of the IEU-OH'’s aggregation program, shall
include but shall not be limited to electric generation service (capacity or power and energy), transmission,
ancillary services, reconciliation services and line losses. Member understands that the exact structure of the
IEU-OH aggregation program will be controlied by definitive agreements that shall be executed by FES, 1IEU-OH
and Member.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of the day and date first written
above.

1EU-OH Member INDUSTRIAL ENERGY USERS-OHIO

Member's Name

| 4 9\4/
By: — By: C o, C )
Print: - Print: vel C. "Raldarwo

Title: its:
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DRAFT MASTER SERVICE AGREEMENT — Appendix A

This Agreement is made and entered into as of this 30" day of
September, 2000, by and between FirstEnergy Services Corp., ("FirstEnergy")
with a location at 367 Ghent Road, Suite 3A, Akron, Ohio 44320, and Industrial
Energy Users-Ohio ("IEU-OH"), with its principal offices at 21 East State Street,
Suite 1700, Columbus, Ohio 43215.

WHEREAS, FirstEnergy desires to assist IEU-OH and its members with
retail electricity loads within the Ohio Edison Company, The Toledo Edison
Company, and The Cleveland Electric liluminating Company (each, a “Utility” or
collectively “Utilities") service areas, in their efforts to obtain benefits from the
competitive electricity market contemplated by Chapter 4928, Ohio Revised
Code.

WHEREAS, FirstEnergy desires to assist IEU-OH and its members within
such other utility service areas as the parties may from time to time agree.

WHEREAS, FirstEnergy and IEU-OH desire to enter into an agreement
under which IEU-OH will act as an aggregator, marketer or broker on behalf of its
members to satisfy their annual electricity and other service requirements for up
to ten (10) years , and FirstEnergy will compensate |IEU-OH as described in and
subject to the terms and conditions of this Master Service Agreement
("Agreement” or “MSA").

NOW, THEREFORE, in consideration of the foregoing and of the mutual
covenants herein contained, the parties hereto agree as follows:

1. “Pooled Customers” Defined. “Pooled Customers” shall mean
those IEU-OH members which have retail loads in the Utility service
areas that are not under special contract as of the date hereof.
Special contracts shall be those contracts approved under Section
4905.31, Revised Code, provided however that Special
Arrangement for Economic Development Contracts shall not be
considered special contracts. The Parties may, by their mutual
agreement, expand the definition of Pooled Customers in
conjunction with IEU-OH'’s efforts to meet the service needs of its
members in areas outside the service areas of the Utilities. Such
expanded definition shall be documented by the execution of an
addendum to this MSA.

2. Market Development Period Defined. “Market Develop‘ment

Period” means the period commencing January 1, 2001 and
ending December 31, 2005.

{C05729:}
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3. “Market Support Generation” Defined. “Market Support

Generation” means the 1120 megawatts of system level
generation made available by the Utilities to non-affiliated
marketers, brokers and aggregators for sales to retail customers of
each such Utility during the market development pericd as set forth
in the Stipulation and Recommendation, dated April 13, 2000,
approved by the Public Utilites Commission of Ohio (the
“Stipulation”).

4, Assured Pricing Pooled Energy Defined. “"Assured Pricing

Pooled Energy” means, during the Market Development Period,
the power or capacity and energy associated with no more than
200 megawatts measured coincidentally at the billing meters of all
Pooled Customers (the “Assured Pricing Pooled Energy")
provided that IEU-OH obtains a portion of the Market Support
Generation pursuant to the procedures set forth in the Stipulation
(the “MSG Share”). Nothing herein shall prevent FirstEnergy from
supplying or |EU-OH arranging for Pooled Customers’ energy
needs beyond the Assured Pricing Pooled Energy and the MSG
Share.

5. Market Pooled Energy Defined. “Market Pooled Energy”

means the power or capacity and energy which is secured by
IEU-OH through FirstEnergy for Pooled Customers and is not
Assured Pricing Pooled Energy.

6. Allocation of Assured Pricing Pooled Energy among Pooled

{C05729:}

Customers. To the extent the power and energy requirements of
participating 1EU-OH members exceed the amount of Assured
Pricing Pooled Energy, IEU-OH shall allocate (the “Allocation”) the
Assured Pricing Pooled Energy among the Pooled Customers
(each an “Allocated Share") and shall notify FirstEnergy of such
Allocation concurrently with the delivery of Services and Supply
Agreements (as hereinafter defined).

7. Term. The term of this Agreement shall begin on January 1, 2001

(the “Commencement Date") and shall continue in effect for a ten-
(10) year period (the “Term").

8. Termination. This Agreement may be terminated:

(a) by the non-defaulting party in the event the other Party is in
default of any of its obligations or duties under this
Agreement and such defaulting party has not cured or
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commenced efforts to cure within ten (10) business days of
actual notice of its default, or

(b) immediately by one party if the other party files bankruptcy,
goes into compulsory liquidation, or if any party makes an
assignment of this Agreement for the benefit of creditors
provided that the assignment has not been consented to by
the non-assigning party, or

(c) by FirstEnergy, which may cancel this Agreement, and each
related Services and Supply Agreement (as hereinafter
defined), with respect to all loads served within a Utility’s
service area as of the same date as the Regulatory
Transition Charge (“RTC") ceases for that Utility, provided
that FirstEnergy provides six (6) months' written notice to
IEU-OH and each affected Pooled Customer, provided that
such cancellation shall not be effective prior to
December 31, 2005 and the parties have not agreed to
altemative termination provisions in related Services and
Supply Agreements.

(d) by the participating IEU-OH member through the provision of
a written termination notice to FirstEnergy and IEU-OH no
less than twelve (12) months prior to the termination date
specified by Pooled Customer provided Pooled Customer
agrees to pay to FirstEnergy and IEU-OH for any costs that
may not be avoided upon Pooled Customer’s termination.

Sale and Purchase of Assured Pricing Pooled Energy and
Market Pooled Energy. FirstEnergy shall sell and deliver to each
Pooled Customer within a Utility's service area its Allocated Share
of Assured Pricing Pooled Energy and Market Pooled Energy as
specified by such Pooled Customer pursuant to a Services and
Supply Agreement between each Pooled Customer and
FirstEnergy in substantial conformity of this MSA (the “Services
and Supply Agreement’). FirstEnergy will bill the Pooled
Customer directly for the Pooled Customer's Allocated Share of
Assured Pricing Pooled Energy and Market Pooled Energy (plus
any applicable taxes and costs incurred due to the purchasing,
transporting, and/or delivery of the electricity) pursuant to the
Services and Supply Agreement with the Pooled Customer. The
price paid by each Pooled Customer for Assured Pricing Pooled
Energy shall be fixed, and include losses, for the Allocated Share
as set forth below:
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Year

2001
2002
2003
2004
2005
2006
2007
2008
2009
2010

(a)

(b)

Pooled Customers Pooled Customers
{Industrial) (Commercial)
2.623 cents per kWh 3.083 cents per kWh
2.773 cents per kWh 3.289 cents per kWh
2.798 cents per kWh 3.275 cents per kWh
3.004 cents per kWh 3.498 cents per kWh
3.188 cents per kWh 3.718 cents per kWh
Market Market
Market Market
Market : Market
Market Market
Market Market

Market Price Adjustment for Assured Pricing Pooled
Energy in Years 2001-2005. Notwithstanding the prices set
forth above for calendar years 2001 through 2005,
FirstEnergy may, based upon instructions from and in
coordination with IEU-OH, and only if such action will
produce a lower weighted average price for such year,
source some or all of the Assured Pricing Pooled Energy in
the market for such calendar year (or adjust the price to
meet such market price) and the additional savings will be
shared 85% to the Pooled Customers (pro rata based on the
Allocation) and 15% to FirstEnergy. This price adjustment
shall only be effective for the calendar year for which the
election is made and must be elected no later than
November 1% prior to the commencement of the calendar
year for which it relates. Intra-year adjustments are not
permitted. FirstEnergy and IEU-OH shall work in good faith
to maximize revenue that may be available as a result of
releasing to the market any Assured Pricing Pooled Energy
otherwise available to IEU-OH and its members and agree
upon a gain sharing arrangement that shall operate for the
mutual benefit of IEU-OH, its members and FirstEnergy.

Market Price For Years 2006-2010. During the Market
Development Period, the Parties will use their best efforts to
agree upon Market Pooled Energy prices, including losses,
for the period commencing 2006. In the event agreement on
the prices for Market Pooled Energy is not reached by
October 1 of each year for the following calendar year, the
Parties shall seek to have the prices for Market Pooled
Energy established through mediation or arbitration.

Savings: Fees to IEU-OH. “Savings" shall be determined for
each Pooled Customer in its Services and Supply Agreement
pursuant to the formula set forth in Exhibit B. The Parties
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understand that the Stipulation and Settiement Agreements provide
that IEU-OH may retain from 5% to up to 20% of the Savings
produced by the program IEU-OH establishes for the benefit of
Pooled Customers. IEU-OH shall notify FirstEnergy as to the
payment of the Savings for the following year by October 1% of the
preceding calendar year and provide such documentation as
FirstEnergy shall reasonably request.

(8) Years 2001-2005. FirstEnergy (i) on behalf of the
Pooled Customers will pay the applicable Utility the amount
owed by each such Pooled Customer, and associated with -
the Assured Pricing Pooled Energy, for generation costs (not
including Transmission and Distribution charges, reactive
and ancillary services, benefit charges and taxes) less the
applicable shopping credit, including incentives, during the
period 2001 through 2005, and (jii) will bill such amount to
each such Pooled Customer less the following Savings,
unless otherwise ins‘ructed by IEU-OH to direct a portion of
such Savings to IEU-OH:

(incremental savings information per Settlements)

(b) Years 2006-2010. The market price billed for Market
Pooled Energy to Pooled Customers shall be adjusted so
that each Pooled Customer in the service area of a Utility
pays the market price as determined in Section 5(B), plus ___
(incremental savings information per Settlements) __. To the
extent necessary, FirstEnergy shall ensure this outcome by
the payment of the RTC charges so as to reduce each
Pooled Customer’s share to no more than __ (incremental
savings information per Settiements) _ . An example is
attached as Exhibit B to illustrate the operation of this pricing
convention. In no event shall the pricing and sharing
structure described herein cause any Pooled Customer to
pay more than if the Pooled Customer had remained on the
Utility's otherwise applicable unbundled tariff during years
2001-2005.

(c) FirstEnergy hereby assumes any risk of non-payment by a
Pooled Customer provided that it may establish reasonable
credit qualifications that shall be applied to Pooled
Customers.

11.  Solicitations and Acceptance. The prices, charges, terms and
conditions of the sale of FirstEnergy's Assured Pricing and Market

{C05729:}
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Pooled Energy, including warranties, shall be as provided in the
Services and Supply Agreement. IEU-OH agrees to conform to the
Services and Supply Agreement in meeting the needs of Pooled
Customers. All Services and Supply Agreements secured by
FirstEnergy through IEU-OH's pool program and executed by
Pooled Customers shall be promptly forwarded to FirstEnergy for
acceptance. No Services and Supply Agreement shall be binding
upon FirstEnergy unless and until accepted in writing by
FirstEnergy and such acceptance shall not be unreasonably
withheld. Prior to acceptance, FirstEnergy reserves the right to
reject any Services and Supply Agreement that does not conform to
FirstEnergy's obligations under this Agreement.

12. Preferred Vendor for Other Services. IEU-OH will identify

FirstEnergy as a preferred supplier to its members and provide
FirstEnergy with a good faith opportunity to provide natural gas,
HVAC and other service requirements to Pooled Customers and
the facilities served under the IEU-OH Pool Program. Pooled
Customers shall be obligated to provide FirstEnergy with such good
faith opportunity. FirstEnergy shall use its best efforts to identify to
IEU-OH and Pooled Customers the natural gas, HVAC and other
services that FirstEnergy is ready, willing and able to provide to
meet the service needs of Pooled Customers.

13.  Authority/indemnity. [EU-OH shall have no authority to make
any warranties or representations on behalf of or in the name of
FirstEnergy. IEU-OH shall indemnify and hold harmless FirstEnergy
against any claims, actions, suits, liabilities, damages and costs,
including reasonable attorney fees, arising out of the performance
of IEU-OH's obligations under Sections 2, 5, 6 or 7 of this
Agreement. FirstEnergy shall have no authority to make any
warranties or representations on behalf of or in the name of
IEU-OH. FirstEnergy shall indemnify and hold harmless IEU-OH
against any claims, actions, suits, liabilities, damages and costs,
including reasonable attorney fees, arising out of the performance
of FirstEnergy's obligations under this Agreement.

14. Independent Contractor. Neither IEU-OH, nor any member,
agent or representative, is an employee or agent of FirstEnergy, but
is considered an independent contractor. Neither FirstEnergy, its
agent, affiliates or representative, is an employee or agent of
IEU-OH or any Pooled Customer. FirstEnergy shall not publicly
use or communicate publicly its relationship with IEU-OH absent
IEU-OH's express written consent which IEU-OH shall not
unreasonably withhold. Al expenses and disbursements of any

{C057293}
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15.

16.

nature whatsoever, including, without limitation, those expenses
related to their employees, office space, computers, telephone,
postage, reproduction and travel expenses, which are incurred by
IEU-OH in connection with this Agreement shall be borne wholly
and completely by IEU-OH, unless otherwise agreed to in writing by
FirstEnergy. Each party shall be responsible for payment of all
taxes arising out of its activities in connection with this Agreement,
including without fimitation, its federal, state and local income tax,
social security tax, unemployment insurance tax, and any other
taxes or business license fees required of any nature whatsoever.

Confidentiality. Except for matters of public record, information
already within the other Party's possession prior to entering into this
Agreement, and except to the extent required (through deposition,
interrogatory, request for production, subpoena, civil investigative
demand or similar process) by a court order, both Parties agree to
keep confidential the existence of this Agreement and all
information relating to the subject matter hereof, including pricing
and any data collected hereunder. In the event that either Party
becomes required, in the manner specified above, to disclose any
confidential information, such Party shall provide prompt written
notice to the other Party so that the other Party may timely seek a
protective order or other appropriate remedy. In the event that
such protective order or other remedy is not obtained, each Party
agrees (i) to furnish only that portion of the confidential information
that is required to be fumished; (ii) to exercise reasonable
commercial efforts to obtain assurance that confidential treatment
will be accorded such confidential treatment; and (iii} provide a
copy to the other Party of all confidential information so furnished.
Notwithstanding the foregoing, confidential information shall not
include: (i) information which was, at the time of disclosure, in the
public domain; (ii) information which subsequently becomes, after
disclosure, part of the public domain through no act or omission of
the Parties; (iii) information which was, prior to disclosure, already
in a Party's possession and was not acquired, directly or indirectly,
from a third party who, to such Party’s knowledge, is under a
contractual or fiduciary obligation of confidentiality to the other
Party; and (iv) information which is, subsequent to disclosure,
lawfully and independently obtained by a Party, to its knowledge,
from a third party who is lawfully in possession of such information
and who is not under a contractual or fiduciary obligation of
confidentiality to the other Party with respect to such information.

Compliance with Laws, Permits, and License Requirements.

Each Party shall, at its sole cost and expense, comply with all
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17.

18.

19.

20.

21.

federal, state, and local laws applicable to its work and shall
procure all applicable licenses and permits necessary for the
fulfillment of its obligations under this Agreement.

Assignment. FirstEnergy may freely assign or transfer, in whole or
in part, this Agreement or any rights or obligations provided IEU-OH
consents to such assignment in writing. 1EU-OH shall not
unreasonably withhold such consent. |EU-OH may assign or
transfer, in whole or in part, this Agreement or any rights or
obligations hereunder with the prior written consent of FirstEnergy.
FirstEnergy shall not unreasonably withhold such consent. All of
the covenants, conditions and obligations of this Agreement shall
extend to and be binding upon the permitted successors and
assigns, respectively, of the parties hereto.

Return of Company Books and Records. Documents given to or
prepared by IEU-OH which pertain to FirstEnergy business remain

the property of FirstEnergy, imespective of whether such
documents relate to or contain confidential information. Upon
termination of this Agreement, IEU-OH agrees to return any and all
such documents to FirstEnergy.

Non-Waiver. A waiver by FirstEnergy or IEU-OH of any breach of
any covenant, condition or provision (whether expressed, implied or
otherwise) herein contained shall not be taken to be a waiver of any
subsequent breach of the same or any other covenant, condition or
provision. The acceptance of any payment by FirstEnergy from
IEU-OH for any delivery of electricity for any pericd shall not be
deemed to be a waiver of any default or breach hereunder.

Merger of Agreemeat. This Agreement is an integrated agreement
and contains the entire agreement regarding matters herein
between the parties. No representations, warranties or promises
have been made or relied upon by any party hereto other than as
set forth herein. This Agreement supersedes and controls any and
all prior communications between the parties or their
representatives relative to matters contained herein. Any changes,
modifications, or additions to this Agreement shaill be made by
mutual consent in writing in the form of a supplemental Agreement
signed by both parties.

Notices. All notices hereunder shall be in writing and shall be

delivered by certified mail, retumn receipt requested, or by ovemight
courier, to the following addresses:

10
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23.

24.

As to FirstEnergy: As to |IEU-OH:

FirstEnergy Services Corp. Industrial Energy Users-Ohio
367 Ghent Road 21 East State Street

Suite 3A Suite 1700

Akron, Ohio 44320 Columbus, Ohio 43215
Attention: President Attention:

Limitation of Liability. No party shall be liable hereunder to any
other party for special, indirect, incidental or consequential
damages. In the event of a default by FirstEnergy, IEU-OH's sole
and exclusive remedy shall be direct damages in the amount of the
Savings IEU-OH and Pooled Customers would have received
based upon the positive difference, if any, between the price
($/kWh) set forth herein and the purchase price ($/kWh) paid by a
Pooled Customer for replacement electricity (provided that such
Pooled Customer has used commercially reasonable efforts to
repiace the electricity) multiplied by the amount of undelivered
electricity (kWh) measured at the Pooled Customer’'s billing meter
(including losses).

Force Majeure. No Party shall be considered to be in default in
the performance of any of the obligations hereunder if failure of
performance shall be due to uncontrollable forces. The term
“uncontrollable forces” shall mean any cause beyond reasonable
control of the Party affected, despite exercising due diligence.
“Uncontrollable forces” shall include, but not be limited to, the
failure of facilities, flood, earthquake, storm, fire, lightning, .
epidemic, war, riot, civil disturbance, labor dispute, sabotage,
statutory or regulatory changes with material adverse effects,
restraint by Court order or public authority or inability to obtain
necessary licenses or permits. Nothing herein shall be construed
s0 as to require a Party to settle any strike or labor dispute in which
it may be involved. Any Party which is unable to fulfil any
obligations by reason of uncontrollable forces shall exercise due
diligence to remove such inability with all reasonable dispatch.
Economic hardship of either Party shall not constitute a Force
Majeure under this Agreement.

Arbitration; Waiver of Jury Trial. Each Party waives its right to a
jury trial in any court action arising among the parties, whether

under this agreement or otherwise related to this Agreement, and
whether made by claim, counterclaim, third party claim or
otherwise. If for any reason the jury waiver is held to be
unenforceable, the Parties agree to binding arbitration for any

11
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dispute arising out of this Agreement or any claim arising under any
federal, state or local statutes, laws or regulations, under the
applicable commercial rules of the American Arbitration Association
and 9 US.C. § 1, et. seq. Any arbitration will be held in the
Columbus, Ohio metropolitan area and be subject to the Governing
Law provision set forth in Section 21. Discovery in the arbitration
will be govemed by the local rules applicable in the United States
Southem District Court of Ohio. The agreement of each Party to
waive its right to a jury trial will be binding on its successors and
assignees.

Governing Law. This Agreement shall be governed by, subject to
the jurisdiction of and construed in accordance with, the laws and

courts of the State of Ohio.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of
the day and date first written above.

FIRSTENERGY SERVICES CORP. INDUSTRIAL ENERGY USERS-OHIO
By: By:
Arthur R. Garfield
Print:
President
Its:
{C05729:)
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EXHIBIT A

Pooled Customer Services and Supply Agreement

(Work in Process)

13
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Exhibit B
Savings Calculation
(Work in Process)

Col. 2 Col. 3 Cal. 4= Col. 5 Market Cal.6= Col. 7 Col.8= Col. 9 =
Big “G” Shopping Col. 2-Col. 3 Price per Col.4+Col.5 | Incremental | Col. 4xCol.7 | Col. 6~Col. 8
Credit with Net Payable for Agreement Subtotal Savings Pooled Net Bill to
Incentive? Big G to Ulility Customer Customer
Credit®

3.083

3.289

3.275

3.488

3.719

' “Big G"= Generation Transition Charges (GTC) + Regulated Transition Charges (RTC) +
Generation Charges pursuant to the otherwise applicable standard Utility tariffs. Generation
charges shall equal the sum of base rate generation charges plus electric fuel component
charges less any applicable transition rate credits and supply voltage discounts.

Shopping credit is calculated pursuant to the Shopping Credit of the otherwise applicable
standard tariffs.
® The Pooled Customer credit shown in Column 8 would be reduced by the amount determined
by the Pooled Customers to be payable to iIEU-OH .

{46128)
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AGA Gas, Inc, Intemationat Paper
Air Liquide America Corporation LTV Steel Company
Air Products & Chemicals, Inc. Marathon Ashland Petroleum LLC
AK Steef Corp. Martin Marietta Magnesia Specialties Inc.
Aican Rotied Products Company The Mead Corporation
Alcoa inc. Nabisco, inc.
Anheuser-Busch Companies, inc. Nationwide insurance
Aristech Chemical Corporalion Occidental Chemical Corporation
ASHTA Chemicals Inc. Owens Coming
BP Amoco Owens-lllincis, Inc.
Bayer Corp. PCS Nitrogen, Inc.
Blcron PPG industries, Inc.
Buckeye Pipe Line Co. Praxair, inc.
Buckeye Stsel Castings Company Tha Procter & Gamble Company
Cargill Incorporated R.R. Donnellgy & Sons Company
Central Soya Company, Inc. Rohm and Haas Company

Deiphi Automotive Systers Sunoco, inc. (R&M)

Ford Motor Company Thomson Consumer Electronics
General Mills The Timken Company
General Motors Corporation WCI Steel, inc.
Glen-Gery Corporation Whirlpoo! Corporation

Honda of America Mfg., Inc. Worthington Industries Inc.

October 9, 2000

Administrator

Competitive Energy Supplier Contacts
FirstEnergy Corp.

General Office 10

76 S. Main St.

Akron, OH 44308

Dear Sirs:

Enclosed herein are materials submitted by the Industrial Energy Users-Ohio (“IEU-OH") to register as a supplier
with FirstEnergy. {EU-OH is submitting these materials as identified in Paragraph $.a. of the Protocol For First-
Come-First Served Claims For Market Support and Non-Market Support Generation whlch is posted in the
supplier services section of FirstEnergy's website.

IEU-OH has enclosed its application for certification as an aggregator which is currenfly pending before the Public
Utilities Commisslon of Ohio (“PUCO") in Case No. 00-1711-EL-AGG. |EU-OH will update this application to
provide a copy of its certification from the PUCO oncs it is available.

IEU-OH has not enclosed an application for service under FirstEnergy's Power Sales tariff or a credit history form.
At this time, IEU-OH intends to only function as an aggregator within FirstEnergy’s service territory and, therefore,
this information is not relevant. As an aggregator, IEU-OH does not intend to obtain coordination services from
FirstEnergy.

Please contact either Sam Randazzo (614-719-2840 or srandazzo@mwncmh.com) or me (614-719-2844 or
murraykm@mwncmh.com) if there are any questions regarding this application.

Sincerely
2 7 P L)
KMM:dr Kevm M Murray .
¥l1(04
Enclosures MO(( “y 5 .
1C05706:) '

Chairman, 1EU-OH Peggy Claytor, The Timken Company, 1835 Dueber Avenue, S.W., P.O. Box 6832, Mail Code GNW-35, Canton,

OH 44706-0932 - Telephone: (330) 471-6363 / Telecopier: {330) 471-7055/ E-Mail: claytorp@timken.com

Samue! C. Randazzo, McNees, Wallace & Nurick, Attorneys at Law, Fifth Third Center, 21 East Stale Strest,
17" Floor, Columbus, OH 43215 - Telephone: (800) 860-3841-Toll-Free; (614) 719-2840-Direct Dial / Telacopier:

{614) 489-4653/E-Mail: srandazzo@mwnemh.com or S_Randazzo@msn.com (home)
hitp:/Awww.mwnemh.com/igun

Counsel, IEU-OH

IEU-OH Webslte:



PUBLIC UTILITIES COMMISSION OF OHIO

Certified as a Competitive Retail Electric Service Provider

Certiﬁcate Number:

00-001(1)

Issued Pursuant to Case Number(s):

A certificate as a Competitive Retail Electric Service Provider is hereby granted to,
Industrial Energy Users-Ohio, whose office or principal place of business is located at
Fifth Third Center, 21 E. State Street, 17" Floor, Columbus, Ohio 43215 to provide
aggregation services within the State of Ohio, effective October 21, 2000.

The certification of competitive retail electric suppliers is governed by Section 4901:1-
24-(01-13) of the Ohio Admiinistrative Code, Section 4901:1-21-(01-15) of the Ohio
Administrative Code, and Section 4928.08 of the Ohio Revised Code.

This Certificate is revocable if all of the con-
ditions set forth in the aforementioned
case(s) are not met.

Subject to all rules and regulations of the Commission, now existing or hereafter
promulgated.

Witness the seal of the Commission affixed at Columbus, Ohio.

el 209 Al
Dated: i 3 244

By Order of

PUBLIC UTILITIES COMMISSION OF

Genalls/ 0 Fons

Gary E. Vigorito, Secretary
Daisy L. Crockron, Acting Secretary
Ronald D. Rose, Acting Secretary

Certificate Expires: Qctober 21, 2002



AGA Gas, Inc. Intemational Paper
Air Liquide America Corporation LTV Steel Company
Alr Products & Chemicals, Inc. Marathon Ashiand Petroleum LLC
AK Steel Corp. Martin Marietta Magnesta Specialties Inc.
Alcan Ralled Products Company The Mead Corporation
Alcoa inc. Nabisco, Inc.

Anheuser-Busch Companies, Inc,
Aristech Chemical Comporation

Nationwide Insurance
Occidental Chemical Corporation

ASHTA Chemicals Inc. Owens Coming
BP Amoco Owens-lllinols, inc.
Bayer Corp. PCS Nitrogen, Inc,
Bicron PPG Industries, Inc.
Buckeye Pipe Line Co. Praxalr, Inc.
Buckeye Stael Castings Company The Procter & Gamble Company
Cargiil incorporated R.R. Donnelley & Sons Comparny
Central Soya Company, Inc. Rohm and Haas Company
Delphi Automotive Systems Sunoco, Inc. (REM)
Ford Motor Company Thomson Consumer Electronics
General Mills The Timken Company
General Motors Corporation WC! Steel, Inc,
Glen-Gery Corporation Whirlpool Corporation
Honda of America Mfg., Inc. Worthington Industries inc.

October 25, 2000

Via Federal Express (a.m. delivery)

Administrator

Competitive Energy Supplier Contacts
FirstEnergy Corp.

General Office 10

76 S. Main St.

Akron, OH 44308

Dear Sirs: “

On QOctober 9, 2000, | submitted materials to begin the registration process for the Industrial Energy Users-Ohio
(IEU-OH) as a supplier as identified in Paragraph 5.a. of the Protocol For First-Come-First-Served Claims For
Market Support and Non-Market Support Generation which is posted in the supplier services section of
FirstEnergy's website. Included with those materiais was a copy of IEU-OH's application for certification as an
aggregator which was then pending before the Public Utilities Commission of Ohio (‘PUCO”) in Case No.
00-1711-EL-AGG.

| am enclosing a copy of |EU-OH’s certification from the PUCO to update the materials initially supplied with
IEU-OH’s request for registration.

Please contact either Sam Randazzo (614-719-2840 or srandazzo@mwncmh.com) or me (614-719-2844 or
murraykm@mwncmh.com) if there are any questions regarding this application.

Sincerely,
Az
Y
KMM:dr Kevin M. Murray
Enclosure A (0

Mo ccend

{C05857:}

Chalrman, IEU-OH Peggy Claytor, The Timken Company. 1835 Dueber Avenue, S.W., P.O. Box 6932, Mail Code GNW-35, Canton,
OH 44706-0932 - Telephone: (330) 471-6363 / Telacopier: (330) 471-7055/ E-Mall: claytorp@timken.com

Counsel, IEU-OH Samue! C. Randazzo, McNees, Wallace & Nurick, Attomeys at Law, Fifth Third Center, 21 East State Street,
17 Floor, Columbus, OH 43215 - Telephone: (800) 860-3841—Toll-Free; (614) 719-2840--Direct Dial / Telecopler:
(614) 469-4653/E-Mail: srandazzo@mwncmh.com or §_Randazzo@msn.com (home)

IEU-OH Website: hitp:/Awvww.mwnemh. comdieun



Debiblg Ryai: = " 0T e e T e
From: Kevin Murray

Sent: Monday, May 15, 2000 2:40 PM

To:

Subject: IEU-OH Pool - authorization requested
Confidential information - Do not distribute or disclose

IEU-OH's seltlement with FirstEnergy in the PUCO transition plan proceeding provides for the
creation of the IEU Pool to provide generation service to IEU-OH member facilities served by
FirstEnergy operating companies (Ohio Edison, Toledo Edison and Cleveland Electric
lluminating). Participation in the IEU Pool is limited to accounts that are not served under special
contracts. Participants in the pool have access to the "market support generation” made
available by FirstEnergy as part of its settiement, or may acquire generation from other sources if
this creates greater savings.

In arder to begin to evaluate supply options for the I[EU Pool, we need to begin to assemble
historic consumption information and build hourly load profiles for the IEU Pool. The easiest way
for us to accomplish this is to get historic consumption information directly from FirstEnergy. In
order to do so, we need to receive your written authorization permitting FirstEnergy to release
consumption data to IEU-OH.

Altached to this message is a draft form letter (Word format) | have prepared to authorize the
release of electric consumption data from FirstEnergy to IEU-OH. Please execute a copy of this
{etter (on your company's letterhead) and retum it to my attention as soon as practical.

The letter references an attachment that identifies the account numbers and locations of facilities
for which the release of information is authorized. Many of you have already identified locations
and accounts as possible IEU Pool participants. If you have already supplied us with this
information, we can prepare the attachment from this information. If you have not supplied this
information we will need you to identify accounts numbers and locations for your facilities.

All company specific information will be kept in strict confidence.
If you have any questions, please give me a call.

Kevin Murray
McNees, Wallace & Nurick

murraykm@mwncmh.com
614-719-2844

MUy
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Date

Leila Vespoli
FirstEnergy Corporation
76 S. Main St.

Akron, OH 44308

Dear Ms. Vespoli:

The purpose of this letter is to authorize the release of electric utility
consumption data to representatives of the Industrial Energy Users-Ohio (IEU-OH) for
the accounts identified in the enclosed attachment. The release of this information is to
evaluate participation in buying group under consideration for IEU-OH members (IEU
Pool). In addition to release of historic consumption data available from FirstEnergy,
please consider the ongoing release of electric utility consumption data authorized until
rescinded.

Thank you for your assistance in this matter.

Sincerely,

1C04624:!



E_e_bb_ig Ryan |

From: Sam Randazzo

%e;:'nt: Wednesday, September 27, 2000 4:13 PM

Cc:

Subject: IEU Aggregation on FirstEnergy's System — Confidential -- Prompt Action Required

Importance: High ’ -
CONFIDENTIAL - DO NOT DISTRIBUTE OR DISCLOSE. 31 o

PROMPT ACTION NECESSARY AMuCCony

The purpose of this e-mail message is to provide information concerning IEU-OH'’s efforts to help IEU-OH
members gain benefits from Ohio’s electric choice legislation. The information is specifically directed at IEU-
OH members with facilities served by Toledo Edison (TE), Ohio Edison (OE) and Cleveland Electric
{iluminating Company (CEl).

The IEU-OH members that opted-in to support IEU-OH’s year 2000 electric competition matter guided the
transition plan settlement negotiations. The FirstEnergy (FE) settlements provide opportunities for IEU to help
IEU members (that do not have special contracts) to obtain access to the beneficial prices of the generation
capacity that FE will make available to “jump start® customer choice. [Opportunities exist in the other utility
transition plan settlements but the other settlement opportunities are not as certain at this juncture largely due
to differences between the nature of the FE cases and the other utility cases.}] The FE generation; known as
Market Support Generation (MSG), is priced by FE so that those customers that successfully subscribe to the
generation should benefit from a lower total bill than non-choice customers. Since the generation if already in
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FE's service area and it is available to follow the customers’ load, it is a reliable, convenient generation
resource and not dependant on securing transmission in an uncertain physical and commercial market, |IEyY
also secured some additional settlement benefits that should improve the economics for eligible IEU member:
The additional benefits will be first made available to eligible IEU-OH opt-in members and any unused balanc
will be available to other IEU members on a first come first serve basis. The additional benefits available to
opt-in members in FE's service areas have been identified in the confidential settlement information IEU
previously provided to opt-in members. The opportunity for non opt-in IEU members to take advantage of the
additional benefits will be provided, if available, on a first come first serve basis through a process that will be
identified with the distribution of the IEU member aggregation pool participation agreements. Participants
must be |IEU members - IEU members are not required to participate (members’ choice). Our preliminary
estimate of the effect of the additional benefits available trough the IEU aggregation opportunity indicates an
annual average savings opportunity (including the benefit of obtaining MSG) of between $8band s@Pper

kWh depending on load and usage characteristics and the account’s current rate schedule. This prellmmary
estimate indicates the value of participating in IEU opt-in activities. The additional savings are limited to 200
MW of aggregated load (measured on the participating members’ coincident demand basis) and (as already
indicated) these added savings will be made available first to the IEU opt-in members (the folks who paid the
freight).

FE will make the Market Support Generation (MSG) available (first come, first serve) to aggregators,
marketers and brokers during the Market Development Period (1/1/01 - 12/31/05). The opportunity for (EU to
provide generation price benefits during the Market Development Period for opt-in and other IEU-Oh member:
depends on IEU's ability to secure MSG. The MSG available is limited to 1120 MW and the total amount
available is divided between residential and other customer classes and allocated to each of the FE operating
companies (TE, OE and CEIl). Since the’MSG is available to aggregators, marketers and brokers, IEU-Oh ha
filed an application with the PUCO to be certified as an aggregator. 1EU-OH must receive PUCO certification
to obtain MSG. IEU was the first party to submit a request to the PUCO for certification as an aggregator.

Since the PUCO approved the FE transition plan settlement, we have been working with FE and other
stakeholders to define the process by which MSG claims will be submitted to FE and processed by FE. FE
recently issued the final version of the MSG guidelines (Adobe file attached for your information). As things
presently stand, FE intends to open the MSG claims door on October 18, 2000. Since MSG is awarded on a
first come first serve basis, JEU hopes to be first in line (assuming eligible IEU members wish to take
advantage of this opportunity through [EU). IEU will not be buying and sellmg electricity - it will be acting as a
aggregator to facilitate member access to FE's MSG. The physical service and other tasks associated with
the operation of this aggregation program will be performed by FirstEnergy Services, Inc. (FES). We are
working on the contracts that IEU must have in place with FES and the agreements/commitments that need t¢
be in place between IEU and the members that elect to participate in the pool. We hope to have the IEUNEU
member agreements distributed within the next few days. But, we know that we will need certain information
from |IEU members before we can submit a valid MSG claim to FE. Rather than waiting until the final contrac
are complete, we are sending this message so that you can assemble and return the required information.
Again, the FE MSG claim door will open October 19, 2000 so we can't afford to wait unti! ali the contracts are
done hefore we ask members to assemble the information that IEU will need to submit a valid claim. In many
cases, the information needed was collected from |IEU opt-in members to help |IEU more effectively participats
in the settlement negotiations. We are asking all interested IEU members to assemble the information
(even if it was provided previously) because we want to make sure that the information we have is the
most current information. As indicated above, FE retail accounts that are presently served under special
contracts are not eligible for the IEU MSG aggregation opportunity (they have other options under the FE
settlement). Special contracts do not include economic development contracts. Information on the MSG
opportunity is included in the Power Point presentation that is attached to this message (the presentation was
created for the upcommg Manufacturers Education Council seminars, Oct. 4, Oct. 24 and Oct. 31).

The information that we need to assemble from all interested JEU members with non-special contract accoun
served by OE, TE and CEil is listed below. The information must be provided on an account by account basi
* and separated by FE Operating company. it wouid be most helpful if the information is provided on a
Microsoft Excel spreadsheet. f you provide the information, it will not represent a commitment to participate
the IEU aggregation pool on FE's system. The commitment, if any, will not arise until the IEU/IEU member
agreement/commitment is executed. Information provided in response to this request shall be confidential,
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subject to attorney client protection and not shared with other IEU members).
Information Needed (by account, by operating company):
Account Number

Name of Customer on the Account
Address of Account

Operating Company (CEI, TE or OE)

Current Rate Schedule

Annual Peak Demand of the Account (best available information - most
recent 12 months)

Anm::l )kWh Usage of the Account {best available information - most recent 12
months

Contact Person phone number e-
mail address

IEU members that fail to supply the required information can not participate in the aggregation
program. The information must be supplied by any party submitting a claim for MSG.

The content of this message is also contained in the attached MS Word file.

Please call if you have any questions. Sorry for the length of this message --

LFOF, -\ =\
Untitled 0056-20;H 605;3-2—50(:

Sam Randazzo
McNees, Wallace & Nurick
(614) 719-2840 (voice) (614) 469-4453 (fax)
srandazzo@mwncmh.com (e-mail)



PRO!OCOL FOR _FIRST-COME-FIRST-SERVED _CLAIMS _ FOR
MARKET SUPPORT AND NON-MARKET SUPPORT GENERATION

PART A - CLAIM

Sectiont Purpose of Document

1.a.

1.b.

1.c.

The Stipulation documents in Case 99-1212-EL-ETP et al. (FirstEnergy
restructuring case) establish Generation Commitments on behalf of the
company.

Section V.1 of the April 13, 2000 Stipulation and Recommendation calls
for Ohio Edison, Cleveland Electric and Toledo Edison to provide 1,120
MW of system level generation capacity to non-affiliated and eligible
affiliated marketers and brokers and aggregators (i.e., “suppliers”) for the
duration of the market development period.

The Supplemental Settlement Materials agreement further describes the
availability and applicability of such market support generation (section 2)
and specifies that, during the months of September through May,
1,120 MW of the supply of generation other than market support
generation will be “measured at the distribution meter” (section 5). This will
be defined as non-market support generation. Under this section 5,
FirstEnergy supplies the line losses, within its control area, for the 1,120
MW increment of non-market support generation (non-MSG).

Section2 Definitions

2.a.

2.b.

2.c.

2.d.

2.e.

FE or the Company — shall refer to FirstEnergy and its operating
companies

MSG - shall mean Market Support Generation as described in Section
1.b. of this document

Non-MSG — means non-Market Support Generation as described in
Section 1.c. of this document'

CRES - refers to Certified Retail Electricity Supplier

Eligible Supplier — means a supplier that has met the eligibility
requirements defined in Section 4 of this document

' Under Section 5 of Supplemental Settlement Materials, FE absorbs the service area line losses
associated with 1,120 MW of non-Market Support Generation identified in that section. This non-
MSG is not a second block of 1,120 MW of capacity. Usage of the term “non-MSG” in this
protocol does not modify FE's obligations defined by the Supplemental Settlement Materials.
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2f.  Generation Service Agreement — the commitment of a customer to
purchase generation from or through an Eligible Supplier

2.g. ED! - means Electronic Data Interchange which format a Supplier will
utilize to submit an electronic enroliment of a customer for retail electric
service

2.h. Commission or PUCO - means the Public Utilities Commission of Ohio

Section3 Allocation of Generation Commitments between companies

and retail customer classes

Each of the two Generation Commitments is allocated among the companies and
retail customer classes, as follows:

3d.a. MSG (Market Support Generation)

Category 1 Ohio Edison Residential? 260 MW
Category 2 * Other Retail 300 MW
Category 3 The lllummatmg Company Residential 170 MW
Category 4 “ Other Retail 230 MW
Category 5 Toledo Ed:son Residential T0MW
Cateqory 6 " Other Retail S0 MW -
Total MSG commitment 1,120 MW

3.b. Non-MSG (Service area line losses)

Category 7 Ohio Edison Residential at least 156 MW
Cateqgory 8 “« oo Total (incl. Res.) 560 MW

Category9 The Hlumlnatmg Company Residential at least 102 MW
Calegory 10 ° “ Total {incl. Res.) 400 MW

? “Residential “ customers include the following: for Ohio Edison, those customers served on
Rates 10, 11, 17 and 19; far The lluminating Company, those customers served on the
Residential, Residential Water Heating, Residentia! Water and Space Heating, and Residential
Space Meating; for Toledo Edison, those customers served on Rates R-01, R-01a, R-02, R-06
and R-06a. “Other Retail “ customers include customers served on all other shoppable rate
schedules.
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Category 11 Toledo Edison Residential atleast 42 MW
Category 12 * “ . Total (incl. Res.) 160 MW
Total Non-MSG commitment 1,120 MW

Section 4  Eligibility to submit a claim

Only claims by Eligible Suppliers will be considered for approval.

4.a

4.b

4.c.

4.d.

Non-affiliated

Any marketer, broker or aggregator, non-affiliated with any Ohio investor-
owned utility, that has submitted an application to the Public Utilities
Commission of Ohio to be certified as a CRES and an application to
FirstEnergy for registration is eligible to submit a claim.

Affiliated

In addit'on to the above requirements, a utility affiliate will qualify to submit
a claim if the affiliate or utility (1) makes capacity available within the
utilities’ service areas offering choice in a similar manner and magnitude
as the claimed generation or (2) has no owned or leased generating
capacity within one wheeling transaction from FE's service areas.

Government Aggregators
Any supplier that participates as a Government Aggregator will qualify to

submit a claim by showing evidence of an enacted ordinance- and
verification that the residents’ opt out procedure has been performed so
that the amount of load the Aggregator can supply may be determined.

Customer Aggreqators
A customer seeking to acquire MSG capacity or reserve loss absorption

on non-MSG capacity on behalf of its own facilities must become an
Eligible Supplier in order to be considered for approval.

Section 5 First-come-first-served process: initial queues

The Stipulation Documents call for the capacity commitments identified in
Section 3 as Categories 1 through 12 to be made available to Eligible Suppfiers
on a first-come-first-served basis. This section outlines the critefia for
establishing the queue.

5.a.

A claim for available capacity must be submitted electronically by an
Eligible Supplier via the process identified in this protocol. The forms and
protocol are available on FirstEnergy's public web site (identify web site

-
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5.b.

5.c.

5d.

address). Submission of a claim will require a password, which will be
made available to the Eligible Supplier that has submitted an application to
the Public Utilittes Commission of Ohio to be certified as a CRES and an
application to FirstEnergy for registration.

A claim is to be made for one of the Categories 1 through 12, identified in
Section 3 of this document.

A claim can include the load for as many customers as the Eligible
Supplier serves®. However, each claim must contain only a single
duration for all the customers in the claim. If there are multiple durations
for the customers for which the supplier is claiming generation, a separate
claim must be made for each duration.

The Generation Commitments are available only in increments of twelve
consecutive months, or until the end of the market development period,
whichever terminates earlier. A monthly period is defined to be the period
covered by the company’s regularly scheduled cycle bill. The last day of
the cycle billing period shall determine in which month the claim falls. The
initial period starts with the customer's first bill cycle after January 1, 2001.
Requests for capacity for nonconsecutive twelve monthly periods must be
made as separate claims.

Each claim for “Other Retail” MSG or non-MSG must contain the following
information (each claim is for one Category only)‘:

(i) name of each retail customer for whom the supplier has a
Generation Service Agreement

(i)  the account number for each retail customer identified in (i.)

(i) the amount of capacity being claimed on behalf of each retail
customer (this amount cannot exceed the amount of the customer’s
peak load)’. For Residential customer claims, the supplier may
submit peak monthly kWh in lieu of the calculated peak demand.

3 Each ciaim shall be a separate file. Due to data processing limitations, no claim shall include
more than 10,000 customers. If the supplier is requesting generation for more than 10,000
customners, then multiple claims can be made, each of which shall not exceed the maximum
number of 10,000.

4 A claimant for a Residential category may, at its option, use the requirements of this section
rather than the requirements of Section 5.e.

% The historic peak load is defined as the highest measured peak incurred in the most recent
available 12 billing months for customers with demand meters, and as the calculated peak load
for customers without demand meters, with the calculated peak load based on the customer’s

energy consumption in the most recent available 12 billing months. For those residential and
small commercial customers with new load, or not having 12 months of usage ended, a
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(iv) for Market Support Generation, whether the capacity claimed for
each retall customer will be classified as “Load Following" or
“Capacity Factor” ©

(v)  the time period (duration) for which the claim is made, for which
period the supplier must have a Generation Service Agreement for
all customers included in the claim

(vi)  supplier information, including supplier name, address, telephone
and fax numbers, contact person name and e-mail address, or
predetermined supplier identifier code provided by FE.

5.e. Each claim for “Residential” MSG or non-MSG must contain the same
infformation as identified in section 5.d (i), (iv), (v) and (vi.) above. In
addition, the claimant must specify the aggregate amount of MSG capacity
or non-MSG line losses, and the total number of customers for which the
claim is being made. The claimant must subsequently, within 40 days of
this Initial Claim, provide the infonation specified in section 5.d (ii) and
(iii) for each customer included in the claim. The company's approval
process will not begin prior to the time when the information in section 5.d
(ii) and (jii) is provided. Failure to supply the data in Section 5.d (ii) and
(iil) within 40 days will result in removing the claim from the queue.

5f. The first-come-first-served rule will be followed based on the time of
submittal of the claim on the company’s web site.

5.g. Pending claims in the queue
Once an Eligible Supplier's claim is submitted on the web site, the total

amount of claimed capacity in the submission will be categorized as
“pending”, meaning that

calcutated method shall be used to determine the peak load. For all other customers, the peak
load shall be quantified and approved by the company.

Only one supplier ‘s claim for part or all of the customer’s load will be accepted, and the supplier
may not make more than one claim for MSG and one claim for non-MSG per customer. Per the
Supplemental Settiement Materials, the entire customer’s load must be served by the Market
Support Generation if Load Following option is elected.

® The “Load Following” and "Capacity Factor” options are defined in section 2 of the
Supplemental Settiement Materials referred to above. For suppliers selecting the capacity factor
option, scheduling details will be identified in subsequent supplierfutility communications. For
purposes of claiming market support generation capacity, the peak load in the twelve months
ended June 2000 as identified in footnote 3, shall be used.
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(ii)

(iii)

the supplier has reserved a place in the first-come-first-
served queus, subject to the approval process, and

the utility will start the application review to determine that
the requirements for approval are met.

The pending claim for the customer's load will be noted on
the company's public web site as a “pending market support
or non-market support generation claim”. The identity of the
customers and Eligible Suppliers will not be posted on the
public web site.

Section6 Approval Process

6.a.

The Company will begin the approval process following the receipt of the
totality of the information specified in Section 5.d. or 5.e., whichever
Section applies to the submitted claim. It is the Company's objective to
complete the approval process as soon as possible after receipt of the
required information in Section 5.d. or 5.e. The Company's approval
process includes:

@i

(if)

(i)

verification that the supplier (including customers
aggregating their own facilities’ loads) has been approved as
a Certified Retail Electricity Supplier (CRES), by the Public
Utilities Commission and has been registered with the utility.”

determination that the retail customer accounts and
customers’ names match, and that the identified customers
are in fact customers of the utility.

for Market Support Generation, determination that (i) for

Load Following Option accounts the claimed market support
generation equals each customer's historic peak level, and
that (ii) for Capacity Factor Option accounts, the claimed
market support generation is equal to or less than the
historic peak level for each customer. If the claim exceeds
the customer's historic peak load level, the company shall

7 If an intended supplier has not achieved CRES certification when it has made a claim for market
support generation, the supplier's place in the first-come-first-served queue shall be forfeited (a)
thirty calendar days following submittal of the claim or (b) thirty calendar days foliowing the date
when the PUCO first accepts CRES applications, whichever occurs later. Forfeiture Waivers-may
be granted by the company on a case-by-case basis for good cause shown (reasons beyond the
control of the claimant) and shall be granted for each day that the PUCO extends its certification
review period. Delivery of MSG capacity and non-MSG line losses to an Eligible Supplier shall
not commence prior to its certification by the Commission.
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reduce the claim to that historic peak foad feve! and notify
the supplier.

(iv) determination that the supplier has a contract (or an
alternative form of verification)® with the retail customer that
has a duration at least as long as the duration of the claim
for MSG capacity non-MSG line losses.®

(v}  agreement by the supplier to a contract to abide by the terms
of the applicable Open Access Transmission Tariff and the
applicable service agreement

(vi) determination that there is remaining capacity to meet the
claim for the Com Pany and retail customer class as identified
in the application.

(vii) determination that the supplier, if a utility or affiliate, qualifies
per the eligibility requirement stated previously in Section
4.2 of this document.

6.b. Should the Company determine that an Eligible Supplier's application not
meet the requirements listed in Seclion 6.a. above, the following
provisions apply: .

(i) if the Supplier faills to be certified as a Certified Retail
Electricity Supplier (CRES) within the stated time limits, the
claim shall be denied; should the Supplier subsequently
become an approved CRES, a new claim for market support
or non-market support generation must be made

(i)  If the insufficiency is the result of the Supplier's failure to
register with the company, which includes EDI testing, the
supplier shall have 30 days to become registered upon
notification by the Company or the Supplier shall forfeit its
place in the queue.

® Such alternative to be consistent with the verification required by the PUCO for CRES
cartification
® The utility shall verify the contract term by reviewing that provision in the Generation Service
Agreement or alternate verification form, or through appropriate auditing techniques

" This tariff and its subsequent service agreement mandate all requirements for scheduling,
dellvery, and billing.
" it the Company affiliates are required to relinquish any generation per the terms of the
Supplemental Stipulation, the affiliates shall relinquish such capacity on the next customer meter
reading date following notification of the need to relinquish, as long as such date is at least 15
days following the notice. If less than 15 days remain until the next meter reading date following
notification, the following month's meter read date shall be the date of relinquishment. .
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(i)  If the insufficiency is a result of the retail customer accounts
and customers' names not matching or a determination that
the listed customers are not customers of the utility, the
Supplier shall have five business days', after receipt of
notification by the utility of such fact, to remedy such
mismatch by submitting a replacement retail customer list in
the specified electronic form. Such replacement list shall
include corrections only to the original application.

(iv) If the replacement list required by Section 6.b.iii is not
received in the time period, or if it is deficient, the Supplier
shall forfeit its place in the first-come-first-served queue for
those customers for whom information is deficient.

(v) If the replacement list required by Section 6.b.iii results in a
lesser or equal amount of market support capacity being
claimed than was identified in the initial claim, such
replacement value shall be deemed to be the Supplier's
claim for capacity.

(viy  If the replacement list required by Section 6.b.iii results in a
greater amount of market support capacity being claimed,
the excess of the new amount of capacity over the initial
claim shall be treated as a new claim at the end of the then-
existing queue.

(vii) If FE determines that at the time of application, the Eligible
Supplier does not have a contract with any retail customer
with the required contract duration, the supplier will forfeit its
place in the queue for that part of the claim associated with
customer who is not under contract. If it is determined for a
claim for Residential MSG or non-MSG that the Eligible
Supplier does not have a contract for the duration of the
claim for 1% or more customers, the claim shall be rejected
in its entirety. If it is determined for a claim for Other Retail
MSG or non-MSG that the supplier does not have a contract
for the duration of the claim for 1% of the claimed load, the
claim shall be rejected in its entirety.

(viii) If the Eligible Supplier fails to agree to the requirements of
Section 6.b.(v), the application for capacity will be denied in
its entirety.

"2 A business day is defined as a day when the general office of FirstEnergy is open for business.

page 8 of 10



6.c.

6.d.

6.e.

(ix) If the utility or affiliate described in Section 4.b. above, does
not make capacity available within its service area in a
similar manner and magnitude as the claim or has owned or
leased generating capacity within one wheeling transaction
from FE's service areas, which would make the utility or
affiliate ineligible for the MSG generation, the Eligible
Supplier shall forfeit its place in the queue.

(x) If the claim for MSG or non-MSG exceeds the remaining
generation in the specified category, the Eligible Supplier will
be notified as such and given the option to modify its claim to
equal the remaining generation. Such notification may be
required for a part of the claim duration submitted by the
Eligible Supplier; eg. month 11 of a 24 month claim may
exceed the available generation in the specified category.

An Eligible Supplier may withdraw its claim for market support or non-
market support generation on behalf of an individual retail customer in its
entirety at any time ptior to approval of the application.

If an Eligible Supplier were to discontinue serving a retail customer for
which it had an approved market support or non-market support
generation capacity claim and had proceeded with its use, at the
Company's option, either the supplier’s right to that capacity is forfeited
and the claimed generation would be returned to the pool for that
category, or the supplier shall be subject to a minimum monthly capacity
factor identified in the Stipulation for the term of the approved claim. -

Once the utility has approved an application for the claimed generation,
the amount and duration of the claim shall be noted on the utility's public
web site as an approved claim for market support or non-market support
generation. The identity of the customers and suppliers will not be posted
on the public web site.

Section 7  Electronic Data Interchange

In the event that the enroliment process for a particular customer with the
company is not completed by the time the supplier schedules the claimed
generation, the supplier shall forfeit the approved claim for that customer
and the claimed generation would be returned to the pool for that
category.

page 9 of 10



Section 8 FirstEnergy contact
For questions relating to market support generation, the FirstEnergy contact is:

Douglas S. Burneit

Administrator, Competitive Energy Supplier Contracts
FirstEnergy Corp.

76 South Main Street, Akron, Ohio 44308

phone: 330-384-4813 fax: 330-255-1047

e-mail: SupplierSupport@firstenergycorp.com

September 25, 2000
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Debbie Ryan

From: Sam Randazzo

gentz Thursdav. Seotember 28. 2000 11:42 AM
o: :

Cc:

Subject: IEU-OH & FirstEnergy Aggregation Program

Importance: High

Deadline for Submission of Requested Information - October 9, 2000
Howdy:

In the e-mail message we sent around yesterday, we described IEU’s efforts to bring together an aggregation option for
the FirstEnergy (FE) service area. We identified October 19 as the date that FirstEnergy has set for the first submission of
claims for MarKet Support Generation (MSG). This morning, one IEU member asked about the deadline for IEU-OH
members 1o provide the information we have requested. .

We want and need to be in position to submit the MSG claim at the first opportunity. FE says that it will permit cfaims to
be submitted beginning October 19. We will need to have our act together prior to the 19 however. So, we would like to
have all the information back from interested IEU members by October 9t Tnis will give us time to look at the
information, follow up on any problems we find and get the information from all members into acceptable form for
submission to FE on October 19. Obviously, if you have the information sooner, send it along; we will be working on the
information as soon as we get it to avoid congestion.

For what it may be worth, October 19 is the date that IEU-OH's apptication for certification by the PUCO (as an
aggregator) will be approved automatically unless the PUCO suspends the application.

Thanks.

et ok

Sam Randazzo )
McNees, Wallace & Nurick E‘ . E XH
(614) 719-2840 (volce) (614) 469-4453 (tax) g 3” s

' Murren BA

1BIT




| Debbie Ryan / )

From: Sam Randazzo

Sent: Tuesdav. October 10. 2000 2:21 PM

To:

Cc:

Subject: IEU Aggregation Program -- Participation Agreement -- Prompt Action Required.
Importance: High .

Document Return Deadline - Noon on October 17, 2000 Mur g\/;"l
Howdy:

As indicated in our e-mail message dated September 27 (regarding the IEU-OH aggregation prograr
on FirstEnergy's system), we are working hard to create the contracts that will need to be executed tc
capture, for eligible JEU member accounts, the value associated with the Market Support Generation
(MSG) feature of FirstEnergy’s (FE) transition pian stipulation and the IEU/FE settlements. The
contracts include: (1) an agreement between IEU and participating members (the participation
agreement); (2) a master service agreement between {EU and FirstEnergy Services, Inc. (the IEU/FE
MSA), and, (3) individual member agreements between FES and the participating IEU members.
The purpose of this e-mail message is to provide you with the participation agreement (see attached
MS Word file) that must be executed by IEU members tc allow IEU to submit an MSG claim when the
claim doors open (anticipated on October 19). The participation agreement includes a draft version
of the FES/IEU MSA to facilitate your understanding of the program.

MSG is available only to aggregators, marketers and brokers. To submit a sustainable claim for
MSG, IEU must demonstrate that it has a verifiable aggregation agreement with customers. This is
the participation agreement. The participation agreement includes contingencies that will aliow (EU
members to withdraw in the event the final program is not consistent with the settlement expectations
and for other reasons. We understand the need on the part of members to reserve the ability to
“walk” in the event the details of the program are not consistent with warranted expectations. We are

1



- trying to-build as much-flexibili.—.as we can into the pool program in )ognition of this need —

consistent with the requirement that IEU present a valid MSG claim.

The participation agreement must be executed and returned to IEU before any Member
accounts can be included in IEU’s MSG claim. If you do not return a signed participation
agreement we will not be able to secure MSG for your accounts - we will not be able to
demonstrate that we have a verifiable commitment for IEU to act as an aggregator for the
eligible accounts. The participation agreement should be executed by the person authorized
to make a binding commitment for the accounts and, in some cases, executed by each of the
separate companies represented by individual IEU members. You may submit more than one
participation agreement if you are acting on behalf of more than one company. Since the
MSG claim doors are scheduled to open on October 19, we must have the executed
participation agreement returned to us (in our hands) no later than Noon on October 17. To
avoid congestion problems, please try to return the form as soon as possible (please ~ not aj}
at once).

Please note that there are a few spaces that need to be filed in before the participation agreement is
returned. In the 4 whereas paragraph, the member’s name must be inserted. In section 2, you will
need to insert the date that you sent us your account information. If you sent the account information
by other than e-mail, please correct section 2 to reflect the appropriate mode of transmission. If you
have sent information to us more than once, pick the date that is associated with the transmission
you want us to use for purposes of the MSG claim submission. Last but not least, please provide the
information requested in the signature spaces.

The contingencies built into the participation agreement should be sufficient to protect any member
from an unacceptable outcome. We will not have the time or resources to customize the participation
agreement based on your preferred contract terms and conditions. For example, we have received a
request to alter the term of the aggregation program ior an individual member. But, the term is
controlled by the FE/IEU settlements.

We wish we had more time but we don't. We have been doing the best we can to allow IEU to be
first in the MSG claims line. If IEU is successful, the benefits should help to justify. the hectic pace.
The amount of MSG is limited and IEU’s opportunity to provide eligible member accounts with the
benefits of the pool program is tied to IEU’s ability to get MSG. Through our ongoing communication
efforts, we have been trying to let IEU members know what to expect so that they can be ready to act
should they wish to participate in the pool program. If IEU is successful, the benefits should help to
justify the hectic pace. '

Thanks for your understanding and help. Please call or e-mail if you have any questions.

€05729.00C

Sam Randazzo
McNees, Wallace & Nurick
(614) 719-2840 (volce) (614) 459-4853 (fax)
srandozzo@mwncmh.com (e-maill)
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IEU-OH Member Contingent Participation Agreement

FirstEnergy/IEU-OH Aggregation Program

WHEREAS, The Industrial Energy Users-Ohio (“IEU-OH") has established an aggregation program for its
members with eligible retail electricity loads within the Ohio Edison Company, The Toledo Edison Company, and
The Clevsland Electric llluminating Company (each, a “Utility” or coliectively “Utilities") service areas, to obtain,
for such members, benefits from the competitive electricity market contemplated by Chapter 4928, Ohio Revised
Code.

WHEREAS, The opportunity to benefit IEU-OH members through an aggregation program is dependent upon
IEU-OH securing, on a first come first serve basis, Market Support Generation (*“MSG") through a claim that must
be submitted to FirstEnergy or the Utilities.

WHEREAS, The MSG claim submitted by IEU-OH must include !IEU-OH member account numbers and other
information including a verifiable commitment between IEU-OH and participating IEU-OH members demonstrating
that IEU-OH has been selected by the IEU-OH member to act as an aggregator for a term that is at least as long
as duration of the claim for MSG.

WHEREAS (name of participating IEU-OH member—"Member”), desires that its
eligible facilities and accounts served by the Utilities be included in IEU-OH's aggregation program and the MSG
claim associated with such program. '

WHEREAS, FirstEnergy Services Corp. (“FES") and IEU-OH shall enter into a Master Service Agreement
{("Agreemaent” or “MSA”") in substantially the form as the draft agreement contained in Appendix A-attached hereto
under which |IEU-OH will act as an aggregator, marketer or broker on behalf of its members to satisfy their annual
electriclty and other service requirements for up to ten (10) years, FES shall manage the day-to-day aspects of
the aggregation program and FES will compensate IEU-OH as described in and subject to the terms and
conditions of the MSA.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants herein contained, the parties
hereto agree as follows:

Section 1 — Member's Designation of IEU-OH as Aggregator

In consideration of IEU-OH's inclusion of Member’s eligible accounts in IEU-OH’s claim for MSG, Member agrees
that IEU-OH shall be Member’s competitive electric services aggregator for a term that is at least as long as the
duration of IEU-OH's related claim for MSG provided that: (1) The MSA between IEU-OH and FirstEnergy is
entered into in substantially the same form as the draft document contained in Appendix A, (2) IEU-OH makes a
successful claim for MSG in sufficient amount to meet the requirements of Member’s eligible accounts; (3)
IEU-OH is certified as an aggregator by the Public Utilities Commisslon of Ohio; and (4) Member executes such
other agreements as may be required to participate in the above-mentioned 1IEU-OH aggregation program,

Section 2 - IEU-OH's Obligation & Member Authorizations

Upon the timely submission of the required information by Member, IEU-OH shall include Member's eligible
accounts as identified by Member served by the Utilities in IEU-OH's claim for MSG. Such inclusion in its MSG
claim shall be IEU-OH's sofe obligation under this Agreement. Member's eligibility for participation in the IEU-OH
aggregation program may be terminated by IEU-OH in the event Member discontinues membership in IEU-OH or
fails to pay invoices properly rendered by IEU-OH. Member’s eiigible accounts have been identified by Member
to IEU-OH in an attachment to an e-mail message sent to IEU-OH's representatives on October ___, 2000 (insert.
day). Member understands that those IEU-OH members that participated in the IEU-OH electricity competition
matter for 2000 (IEU-OH Opt-In Members”) have first call on the MSG capacity that offers the best available
pricing outcome in the aggregation program. Member hereby authonzes IEU-OH to use such Member-supplied

{C05729:)
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information as IEU-OH deems necessary to submit {EU's MSG claim provided that IEU-OH shall protect the
confidentiality of such information unless Member otherwise agrees. Member also hereby designates IEU-OH as
its agent to obtain such information from the Utilities as may be necessary to prepare and submit IEU-OH's MSG
claim.

Section 3 — Expected Structure of the IEU-OH Aggregation Program

It is IEU-OH and Member's expectation that FES shall schedule and supply the Member’s ellgible accounts with
electric energy and capacity needs at the existing electric service delivery point for all or that portion of the usage
available for customer choice for such accounts as are identified in IEU-OH’s claim for MSG provided 1EU-OH
makes a successful MSG claim. JEU-OH's MSG claim shall request that MSG be provided under the “load
following” option. FES’ and Member's responsibilities shall be consistent, unless otherwise agreed, with the
description of the IEU-OH aggregation program and the supply of MSG claimed by IEU-OH according to the
Stipulation and Recommendation, dated April 13, 2000, approved by the Public Utilities Commission of Ohio (the
“Stipulation”) in Case Nos. 99-1212-EL-ETP, 99-1213-EL-ETP and 99-1214-EL-ETP and any related settlement
agreements (the “Settlement Agreements”) between FirstEnergy or its affiliates (and their successors) and IEU-
OH. Member understands that the |EU-OH aggregation program will combine Member's eligible service
requirements with the requirements of other Members' eligible accounts and Member agrees that IEU-OH’s and
FES' performance obligations shall be guided by the requirements and needs of all aggregation program
participants. No individual IEU-OH aggregation program participant shall acquire an individual or unique future
interest in the goods or services available from or through the 1IEU-OH aggregation program. FES shalt provide or
arrange for firm electric generation and, where applicable transmission services in full compliance with applicable
tariffs, rate schedules and contracts including the designation of an appropriate delivery point fo the electric
distributior. utility. FES' services to Member's eligible accounts as part of the IEU-OH’s aggregation program,
shall include but shall not be limited to electric generation service (capacity or power and energy), transmission,
ancillary services, reconcifiation services and line losses. Member understands that the exact structure of the
JIEU-OH aggregatlon program will be controlled by definitive agreements that shall be executed by FES, IEU-OH
and Member.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of the day and date first written
above.

IEU-OH Member INDUSTRIAL ENERGY USERS-OHIO

Member's Name

By: By:
Print:
Title its:
Address
Telephone Number
(C05729:}
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DRAFT MASTER SERVICE AGREEMENT - Appendix A

This Agreement is made and entered into as of this 30" day of
September, 2000, by and between FirstEnergy Services Corp., ("FirstEnergy")
with a location at 367 Ghent Road, Suite 3A, Akron, Ohio 44320, and Industrial
Energy Users-Ohio ("IEU-OH"), with its principal offices at 21 East State Street,
Suite 1700, Columbus, Ohio 43215.

WHEREAS, FirstEnergy desires to assist IEU-OH and its members with
retail electricity loads within the Ohio Edison Company, The Toledo Edison
Company, and The Cleveland Electric liluminating Company (each, a “Utility” or
collectively “Utilitles™) service areas, in their efforts to obtain benefits from the
competitive electricity market contemplated by Chapter 4928, Ohio Revised
Code.

WHEREAS, FirstEnergy desires to assist IEU-OH and its members within
such other utility service areas as the parties may from time to time agree.

WHEREAS, FirstEnergy and IEU-OH desire to enter into an agreement
under which |EU-OH will act as an aggregator, marketer or broker on behalf of its
members to satisfy their annual electricity and other service requirements for up
to ten (10) years , and FirstEnergy will compensate IEU-OH as described in and
subject to the terms and conditions of this Master Service Agreement
(“Agreement” or “MSA").

NOW, THEREFORE, in consideration of the foregoing and of the mutual
covenants herein contained, the parties hereto agree as follows:

1. “Pooled Customers” Defined. “Pooled Customers” shall mean
those IEU-OH members which have retaif loads in the Utility service
areas that are not under special contract as of the date hereof.
Special contracts shall be those contracts approved under Section
4905.31, Revised Code, provided however that Special
Arrangement for Economic Development Contracts shall not be
considered special contracts. The Parties may, by their mutual
agreement, expand the definition of Pooled Customers in
conjunction with IEU-OH's efforts to meet the service needs of its
members in areas outside the service areas of the Utilities. Such
expanded definition shall be documented by the execution of an
addendum to this MSA.

2. Market Development Period Defined. “Market Development
Period” means the period commencing January 1, 2001 and
ending December 31, 2005.

{C05729:}
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“Market Support Generation” Defined. “Market Support
Generation” means the 1120 megawatts of system level
generation made available by the Utilities to non-affiliated
marketers, brokers and aggregators for sales to retail customers of
each such Utility during the market development period as set forth
in the Stipulation and Recommendation, dated April 13, 2000,
approved by the Public Utilities Commission of Ohio (the
“Stipulation”).

Assured Pricing Pooled Energy Defined. “Assured Pricing
Pooled Energy” means, during the Market Development Period,
the power or capacity and energy associated with no more than
200 megawatts measured coincidentally at the billing meters of all
Pooled Customers (the “Assured Pricing Pooled Energy”)
provided that IEU-OH obtains a portion of the Market Support
Generation pursuant to the procedures set forth in the Stipulation
(the "MSG Share”). Nothing herein shall prevent FirstEnergy from
supplying or IEU-OH arranging for Pooled Customers' energy
needs beyond the Assured Pricing Pooled Energy and the MSG
Share.

Market Pooled Energy Defined. “Market Pooled Energy”
means the power or capacity and energy which is secured by
IEU-OH through FirstEnergy for Pooled Customers and is not
Assured Pricing Pooled Energy.

Allocation of Assured Pricing Pooled Enerqy among Pooled
Customers. To the extent the power and energy requirements of

participating IEU-OH members exceed the amount of Assured
Pricing Pooled Energy, IEU-OH shall aliocate (the “Allocation”) the
Assured Pricing Pooled Energy among the Pooled Customers
(each an “Allocated Share”) and shall notify FirstEnergy of such
Allocation concurrently with the delivery of Services and Supply
Agreements (as hereinafter defined).

Term. The term of this Agreement shall begin on January 1, 2001
(the “Commencement Date”) and shall continue in effect for a ten-
(10) year period (the “Term”).

Termination. This Agreement may be terminated:
(a) by the non-defaulting party in the event the other Party is in

default of any of its obligations or duties under this
Agreement and such defaulting party has not cured or
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commenced efforts to cure within ten (10) business days of
actual notice of its default, or

(b) immediately by one party if the other party files bankruptcy,
goes into compuisory liquidation, or if any party makes an
assignment of this Agreement for the benefit of creditors
provided that the assignment has not been consented to by
the non-assigning party, or

(c) by FirstEnergy, which may cancel this Agreement, and each
related Services and Supply Agreement (as hereinafter
defined), with respect to all loads served within a Utility's
service area as of the same date as the Regulatory
Transition Charge (“RTC") ceases for that Utility, provided
that FirstEnergy provides six (6) months' written notice to
IEU-OH and each affected Pooled Customer, provided that
such cancellation shall not be effective prior to
December 31, 2005 and the parties have not agreed to
alternative termination provisions in related Services and
Supply Agreements.

(d) by the participating IEU-OH member through the provision of
a written termination notice to FirstEnergy and IEU-OH no
less than twelve (12) months prior to the termination date
specified by Pooled Customer provided Pooled Customer
agrees to pay to FirstEnergy and IEU-OH for any costs that
may not be avoided upon Pooled Customer’s termination.

Sale and Purchase of Assured Pricing Pooled Energy and
Market Pooled Energy. FirstEnergy shall sell and deliver to each
Pooled Customer within a Utility's service area its Allocated Share
of Assured Pricing Pooled Energy and Market Pooled Energy as
specified by such Pooled Customer pursuant to a Services and
Supply Agreement between each Pooled Customer and
FirstEnergy in substantial conformity of this MSA (the “Services
and Supply Agreement”). FirstEnergy will bill the Pooled
Customer directly for the Pooled Customer's Allocated Share of
Assured Pricing Pooled Energy and Market Pooled Energy (plus
any applicable taxes and costs incurred due to the purchasing,
transporting, and/or delivery of the electricity) pursuant to the
Services and Supply Agreement with the Pooled Customer. The
price paid by each Pooled Customer for Assured Pricing Pooled
Energy shall be fixed, and include losses, for the Allocated Share
as set forth below:
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10.

Year

2001
2002
2003

2005
2006
2007
2008
2009
2010

(a)

(b)

Pooled Customers Pooled Customers
(Industrial) (Commercial)
2.623 cents per kWh - 3.083 cents per kWh
2,773 cents per kWh 3.289 cents per kWh
2.798 cents per kWh 3.275 cents per kWh
3.004 cents per kWh 3.498 cents per kWh
3.188 cents per kWh 3.718 cents per kWh
Market Market
Market Market
Market Market
Market Market
Market ’ Market

Market Price Adjustment for Assured Pricing Pooled
Energy in Years 2001-2005. Notwithstanding the prices set
forth above for calendar years 2001 through 2005,
FirstEnergy may, based upon instructions from and in
coordination with 1IEU-OH, and only if such action will
produce a lower weighted average price for such year,
source some or all of the Assured Pricing Pooled Energy in
the market for such calendar year (or adjust the price to
meet such market price) and the additional savings will be
shared 85% to the Pooled Customers (pro rata based on the
Allocation) and 15% to FirstEnergy. This price adjustment
shall only be effective for the -calendar year for which the
election is made and must be elected no later than
November 1% prior to the commencement of the calendar
year for which it relates. Intra-year adjustments are not
permitted. FirstEnergy and IEU-OH shall work in good faith
to maximize revenue that may be available as a result of
releasing to the market any Assured Pricing Pooled Energy
otherwise available to IEU-OH and its members and agree
upon a gain sharing arrangement that shall operate for the
mutual benefit of IEU-OH, its members and FirstEnergy.

Market Price For Years 2006-2010. During the Market
Development Period, the Parties will use their best efforts to
agree upon Market Pooled Energy prices, including losses,
for the period commencing 2006. In the event agreement on
the prices for Market Pooled Energy is not reached by
October 1 of each year for the following calendar year, the
Parties shall seek to have the prices for Market Pooled
Energy established through mediation or arbitration.

Savings; Fees to IEU-OH. “Savings” shall be determined for
each Pooled Customer in its Services and Supply Agreement
pursuant to the formula set forth in Exhibit B. The Parties
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understand that the Stipulation and Settiement Agreements provide
that IEU-OH may retain from 5% to up to 20% of the Savings
produced by the program IEU-OH establishes for the benefit of
Pooled Customers. (EU-OH shall notify FirstEnergy as to the
payment of the Savings for the following year by October 1* of the
preceding calendar year and provide such documentation as
FirstEnergy shall reasonably request.

(@) Years 2001-2005. FirstEnergy (i) on behalf of the
Pooled Customers will pay the applicable Utility the amount
owed by each such Pooled Customer, and associated with
the Assured Pricing Pooled Energy, for generation costs (not
including Transmission and Distribution charges, reactive
and ancillary services, benefit charges and taxes) less the
applicable shopping credit, including incentives, during the
period 2001 through 2005, and (ii) will bill such amount to
each such Pooled Customer less the following Savings,
unless otherwise instructed by IEU-OH to direct a portion of
such Savings to IEU-OH:

{incremental savings information per Settlements)

(b) Years 2006-2010. The market price billed for Market
Pooled Energy to Pooled Customers shall be adjusted so
that each Pooled Customer in the service area of a Utility
pays the market price as determined in Section 5(B), plus _
(incremental savings information per Settlements) __. To the
extent necessary, FirstEnergy shall ensure this outcome by
the payment of the RTC charges so as to reduce each
Pooled Customer’s share to no more than __ (incremental
savings information per Settlements) __ . An example is
attached as Exhibit B to illustrate the operation of this pricing
convention. In no event shall the pricing and sharing
structure described herein cause any Pooled Customer to
pay more than if the Pooled Customer had remained on the
Utility's otherwise applicable unbundled tariff during years
2001-2005.

(c)  FirstEnergy hereby assumes any risk of non-payment by a
Pooled Customer provided that it may establish reasonable
credit qualifications that shall be applied to Pooled
Customers.

11.  Solicitations and Acceptance. The prices, charges, terms and
conditions of the sale of FirstEnergy's Assured Pricing and Market

{C05729:}
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12.

13.

14.

Pooled Energy, including warranties, shall be as provided in the
Services and Supply Agreement. IEU-OH agrees to conform to the
Services and Supply Agreement in meeting the needs of Pooled
Customers. All Services and Supply Agreements secured by
FirstEnergy through |EU-OH's pool program and executed by
Pooled Customers shall be promptly forwarded to FirstEnergy for
acceptance. No Services and Supply Agreement shall be binding
upon FirstEnergy unless and until accepted in writing by
FirstEnergy and such acceptance shall not be unreasonably
withheld. Prior to acceptance, FirstEnergy reserves the right to
reject any Services and Supply Agreement that does not conform to
FirstEnergy's obligations under this Agreement.

Preferred Vendor for Other Services. IEU-OH will identify
FirstEnergy as a preferred supplier to its members and provide
FirstEnergy with a good faith opportunity to provide natural gas,
HMVAC and other service requirements to Pooled Customers and
the facilities served under the |[EU-OH Pool Program. Pooled
Customers shall be obligated to provide FirstEnergy with such good
faith opportunity. FirstEnergy shall use its best efforts to identify to
IEU-OH and Pooled Customers the natural gas, HVAC and other
services that FirstEnergy is ready, willing and able to provide to
meet the service needs of Pooled Customers.

Authority/indemnity. |EU-OH shall have no authority to make
any warranties or representations on behalf of or in the name of
FirstEnergy. IEU-OH shall indemnify and hold harmless FirstEnergy
against any claims, actions, suits, liabilities, damages and costs,
including reasonable attomey fees, arising out of the performance
of |IEU-OH's obligations under Sections 2, 5, 6 or 7 of this
Agreement. FirstEnergy shall have no authority to make any
warranties or representations on behalf of or in the name of
IEU-OH. FirstEnergy shall indemnify and hold harmless |[EU-OH
against any claims, actions, suits, liabilities, damages and costs,
including reasonable attorney fees, arising out of the performance
of FirstEnergy's obligations under this Agreement.

Independent Contractor. Neither IEU-OH, nor any member,
agent or representative, is an employee or agent of FirstEnergy, but
is considered an independent contractor. Neither FirstEnergy, its
agent, affiliates or representative, is an employee or agent of
IEU-OH or any Pooled Customer. FirstEnergy shall not publicly
use or communicate publicly its relationship with IEU-OH absent
IEU-OH’s express written consent which IEU-OH shall not
unreasonably withhold. All expenses and disbursements of any
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15.

nature whatsoever, including, without limitation, those expenses
related to their employees, office space, computers, telephone,
postage, reproduction and travel expenses, which are incurred by
IEU-OH in connection with this Agreement shall be bome wholly
and completely by IEU-OH, unless otherwise agreed to in writing by
FirstEnergy. Each party shall be responsible for payment of all
taxes arising out of its activities in connection with this Agreement,
including without limitation, its federal, state and local income tax,
social security tax, unemployment insurance tax, and any other
taxes or business license fees required of any nature whatsoever.,

Confidentiality. Except for matters of public record, information
already within the other Party's possession prior to entering into this
Agreement, and except fo the extent required (through deposition,
interrogatory, request for production, subpoena, civil investigative
demand or similar process) by a court order, both Parties agree to
keep confidential the existence of this Agreement and all
information relating to the subject matter hereof, including pricing
and any data collected hereunder. In the event that either Party
becomes required, in the manner specified above, to disclose any
confidential information, such Party shall provide prompt written
notice to the other Party so that the other Party may timely seek a
protective order or other appropriate remedy. In the event that
such protective order or other remedy is not obtained, each Party
agrees (i) to furnish only that portion of the confidential information
that is required to be! furnished; (i) to exercise reasonable
commercial efforts to obtain assurance that confidential treatment
will be accorded such confidential treatment; and (iii) provide a
copy to the other Party of all confidential information so furnished.
Notwithstanding the foregoing, confidential information shall not
include: (i) information which was, at the time of disclosure, in the
public domain; (ii) information which subsequently becomes, after
disclosure, part of the public domain through no act or omission of
the Parties; (iii) information which was, prior to disclosure, already
in a Party's possession and was not acquired, directly or indirectly,
from a third party who, to such Party’s knowledge, is under a
contractual or fiduciary obligation of confidentiality to the other
Party; and (iv) information which is, subsequent to disclosure,
lawfully and independently obtained by a Party, to its knowledge,
from a third party who is lawfully in possession of such information
and who is not under la contractual or fiduciary obligation of
confidentiality to the other Party with respect to such information.

Compliance with Laws, Permits, and License Requirements.
Each Party shall, at its 'sole cost and expense, comply with all




CONFIDE AL — SETTLEMENT AGREEMENT REL/ )) DOQUMENT :

DO NOT DISTRIBUTE OR DISCLOSE

{C05729:)

17.

18.

19.

20.

21.

federal, state, and local laws applicable to its work and shall
procure all applicable licenses and permits necessary for the
fulfillment of its obligations under this Agreement.

Assignment. FirstEnergy may freely assign or transfer, in whole or
in part, this Agreement or any rights or obligations provided IEU-OH
consents to such assignment in writing. [|EU-OH shall not
unreasonably withhold such consent. IEU-OH may assign or
transfer, in whole or in part, this Agreement or any rights or
obligations hereunder with the prior written consent of FirstEnergy.
FirstEnergy shall not unreasonably withhold such consent. All of
the covenants, conditions and obligations of this Agreement shalil
extend to and be binding upon the permitted successors and
assigns, respectively, of the parties hereto.

Return of Company Books and Records. Documents given to or
prepared by |EU-OH which pertain to FirstEnergy business remain
the property of FirstEnergy, irrespective of whether such
documents relate to or contain confidential information. Upon
termination of this Agreement, IEU-OH agrees to retum any and all
such documents to FirstEnergy.

Non-Waiver. A waiver by FirstEnergy or IEU-OH of any breach of
any covenant, condition or provision (whether expressed, implied or
otherwise) herein contained shall not be taken to be a waiver of any
subsequent breach of the same or any other covenant, condition or
provision. The acceptance of any payment by FirstEnergy from
IEU-OH for any delivery of electricity for any period shall not be
deemed to be a waiver of any default or breach hereunder.

Merger of Agreement. This Agreement Is an integrated agreement
and contains the entire agreement regarding matters. herein
between the parties. No representations, warranties or promises
have been made or relied upon by any party hereto other than as
set forth herein. This Agreement supersedes and controls any and
all prior communications between the parties or their
representatives relative to matters contained herein. Any changes,
modifications, or additions to this Agreement shall be made by
mutual consent in writing in the form of a supplemental Agreement
signed by both parties.

Notices. All notices hereunder shall be in writing and shall be
delivered by certified mail, retum receipt requested, or by overnight
courier, to the following addresses:

10
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23.

24,

As to FirstEnergy: As to IEU-OH:

FirstEnergy Services Corp.  Industrial Energy Users-Ohio
367 Ghent Road 21 East State Street

Suite 3A Suite 1700

Akron, Ohio 44320 Columbus, Ohio 43215
Attention: President Attention:

Limitation of Liability. No party shall be liable hereunder to any
other party for special, indirect, incidental or consequential
damages. In the event of a default by FirstEnergy, [EU-OH's sole
and exclusive remedy shall be direct damages in the amount of the
Savings IEU-OH and Pooled Customers would have received
based upon the positive difference, if any, between the price
($/kWh) set forth herein and the purchase price ($/kWh) paid by a
Pooled Customer for replacement electricity (provided that such
Pooled Customer has used commercially reasonable efforts to
replace the electricity) muitiplied by the amount of undelivered
electricity (kWh) measured at the Poolec' Customer’s billing meter
(including losses).

Force Majeure. No Party shall be considered to be in default in
the performance of any of the obligations hereunder if failure of
performance shall be due to uncontroilable forces. The term
“uncontrollable forces” shall mean any cause beyond reasonable
control of the Party affected, despite exercising due diligence.
“Uncontrollable forces” shall include, but not be limited to, the
failure of facilities, flood, earthquake, storm, fire, lightning,
epidemic, war, riot, civil disturbance, labor dispute, sabotage,
statutory or regulatory changes with material adverse effects,
restraint by Court order or public authority or inability to obtain
necessary licenses or permits. Nothing herein shall be construed
s0 as to require a Party to settle any strike or labor dispute in which
it may be involved. Any Party which is unable to fulfil any
obligations by reason of uncontrollable forces shall exercise due
diligence to remove such inability with all reasonable dispatch.
Economic hardship of either Party shall not constitute a Force
Majeure under this Agreement.

Arbitration; Waiver of Jury Trial. Each Party waives its right to a
jury trial in any court action arising among the parties, whether
under this agreement or otherwise related to this Agreement, and
whether made by claim, counterclaim, third party claim or
otherwise. If for any reason the jury waiver is held to be
unenforceable, the Parties agree to binding arbitration for any

11
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dispute arising out of this Agreement or any claim arising under any
federal, state or local statutes, laws or regulations, under the
applicable commercial rules of the American Arbitration Association
and 9 US.C. § 1, et. seq. Any arbitration will be held in the
Columbus, Ohio metropolitan area and be subject to the Governing
Law provision set forth in Section 21. Discovery in the arbitration
will be govemned by the local rules applicable in the United States
Southemn District Court of Ohio. The agreement of each Party to
waive its right to a jury trial will be binding on its successors and
assignees.

Governing Law. This Agreement shall be governed by, subject to
the jurisdiction of and construed in accordance with, the laws and

courts of the State of Ohio.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of
the day and date first written above.

FIRSTENERGY SERVICES CORP, INDUSTRIAL ENERGY USERS-OHIO
By: 8y:
Arthur R. Garfield
Print:
President
Its:
{C05729:)

12
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EXHIBIT A

Pooled Customer Services and Supply Agreement

(Work in Process)

13
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Exhibit B
Savings Calculation
(Work in Process)

Col.1 | Col.2 Col. 3 Col.4= Col. 5 Market Col.6= Col. 7 Col.8= Col.0=
Year | Big“G™ Shopping Cal, 2-Col. 3 Price per Col.4+Col.5 | Incremental | Col. 4xCol. 7 | Col. 6-~Col. 8
Credit with Nat Payable for Agreement Subtotal Savings Pooted Net Bill to
Incentive? Big G to Utility Customer Customer
CredIt®
2001 3.083
2002 3.289
2003 3.275
2004 3408 _
2005 3.719

! “Big G"= Generation Transition Charges (GTC) + Regulated Transiton Charges (RTC) +
Generation Charges pursuant to the otherwise applicable standard Utility tariffs. Generation
charges shall equal the sum of base rate generation charges plus electric fuel component
charges less any applicable transition rate credits and supply voltage discounts.

Shopping credit is calculated pursuant to the Shopping Credit of the otherwise applicable
standard tariffs.
% The Pooled Customer credit shown in Column 8 would be reduced by the amount determined
by the Pooled Customers to be payable to IEU-OH .

{46128}

{C05729:)
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Debbie Ryan

From: Sam Randazzo ‘

Sent: Tuesdav, November 28. 2000 7:43 PM

To:

cc: - ’ - - » ’

Subject: IEU Aggregation Program -- FirstEnergy Utilities -- Possible 12/6 Meeting Notice

CONFIDENTIAL - RELATED TO PROTECTED SETTLEMENT AGREEMENTS - LAWYER CLIENT
COMMUNICATION

Howdy:

The purpose of this message is to provide you with a status report regarding the IEU aggregation
program that has been designed to provide non special contract accounts served by FirstEnergy
utilities with an opportunity to obtain price and service benefits. The performance time line that we
had hoped for has slipped because of forces outside of our control. The PUCO has just acted on the
final FirstEnergy transition plan tariffs (required to determine transition charges and shopping credits)
and the Market Support Generation (MSG)claim process has not gone very smoothly (despite the
commendable efforts of FirstEnergy). We do not kriow when or if IEU’s MSG claim will be granted
and this is a threshold condition that must be satisfied for the program to move forward. FirstEnergy
is doing an audit of the MSG claims that were submitted on October 19. This audit is designed to
correct claim input data (such as in the case of an error in the account number) and to determine if
the claimant has a binding agreement with the customer for which the claim was submitted. We thin!
IEU has held up very well in the audit process but we don't have the answer regarding the extent to
which IEU’'s MSG claim will be sustained. In general, it is our understanding that the MSG capacity
available on Toledo Edison and CEl was under claimed and with an over claim condition on Ohio
Edison. The audit process that is under way may weed out defective claims for the Ohio Edison
capacity so that the capacity is sufficient to meet all valid claims. We have heard that some
maLkleters submitted multiple claims for the same accounts and this has caused more than a few
problems.

Attached (MS Word files) are the close-to-final drafts of the agreement (Master Service Agreement o
“MSA") that will need to run between FirstEnergy Services and |IEU. This MSA deals with the
responsibilities for the administration of the aggregation program - all the nuts and bolts and provides
the pricing formula that shall apply to participants. In general, the pricing formula is designed to allov
participating members to access the MSG (at the specified prices) with savings (relative to the
standard shopper at MSG prices) manufactured by a savings in the otherwise applicable transition
charges. In all cases, transition charges are the net difference between the unbundled G for the
applicable rate schedule less the “shopping credit” for the applicable rate schedule. The shopping
credit (and accordingly the transition charge) are sensitive to load factor so the evaluation of any
advantages of this aggregation program needs eventually be taken down to individual account's loac
and usage characteristics and rate schedules. But more about that later. Attached is the MSA.

)
IEU - November 10,
2000 draft ... .
The agreement between 1EU and participating IEU members mirrors the provisions of the MSA with

the addition of some general terms and conditions and some traditional contract boiler plate.
Attached is the close-to-final form of the IEU and |EU member agreement.

Marcany
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These agreements are being sent your way to try to get you something that can be reviewed
internally so that you can be better prepared to act once you have all the information needed to mak
your business decision. | do not expect any changes in the text of the agreements at this point. We
are still trying to work through the pricing formula that is in the MSA. Thus, any expected changes
should not affect the resuits of any internal legal review {any changes may affect the business
decision to go with the MSG aggregation option).

Since some of you may be headed to Columbus for the IEU meeting on 12/7 and in the interest of
trying to get you more information about the structure of the aggregation program that will help you
make your business decisions, we are trying to set up a meeting for the aftenoon of 12/6 (between
1:00 and 3:00 in our offices). (We at the law firm have a holiday open house the evening of 12/6 ant
you are welcome to stay for this as well - it starts at 5:00 PM.) We know that this is short notice and
will understand if people can not make the meeting. But, if we can pull the meeting together, it may
provide you with an important opportunity to get a better understanding of how the program will work
and how to determine if the program will benefit the accounts you have asked us to include in the IEL
MSG claim. We have included the accounts that you sent our way in the IEU MSG claim. Ifthe
aggregation program turns out to not provide value (you are better off on the existing non-shopping
rate option of your utility for example) you will have the option to withdraw the claim for the non-
benefited account without penaity. We are proceeding to try to keep the MSG option open pending
the completion of the analysis that we know you all want completed.

If you can't make a meeting on the afternoon of 12/6, please let us know. If it turns out that this time
and day are not good for enou?h folks we will go back to the meeting drawing board. We will also tr
to arrange for a conference call participation option - let us know if you like to participate by phone sc
that we can secure adequate capacity. This is a meeting that should be attended in person if
possible - participating by phone may be frustrating on both ends. For those that can’t make the
meeting, we will try to do it again or (numbers permitting) arrange one-on-one sessions. We :
anticipate that representatives from FES will be featured presenters at the meeting and available for
your questions.

We appreciate your help in getting through this process.
Please call if you have any questions.
McNees. \‘J’é:kioéeé Nurlck

i6314) 717-23840 (voice) (014) 469-44653 (fcox)
sandoize fmwnemh.com {e-mail}
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. 76 South Main Streer
° Akron, Ohio 44308

David M. Blank ’
. Manager. Rate Depanment ' 33-354.5451

November S, 2000
Dear Certified Electric Retail Supplier:

You have submitted a claim to FirstEnergy Corp. for Market Support Generation made
available pursuant to the Stipulation and Recommendation approved in the Opinion and
Order of the Public Utilities Commission of Ohio on July 19, 2000, in Case No. 99-1212-
EL-ETP.

Consistent with the Protocol for First-Come-First-Served Claims for Market Support and
Non-Market Support Generation ("Protocol"), FirstEnergy is implementing the Approval
Process set out in Section 6 of the Protocol, including the verification of the existence of
a contract and the confirmation of the relevant parameters (account number, customer
identification, duration and size of load) identified in the Protocol. To effect this process,
FirstEnergy has engaged its independent outside auditor, Arthur Andersen, to audit and
review the retail contracts that support your MSG claim.

The dates available to conduct the audit process are November 14 through November
17, and November 20. You should contact Ms. Denise Dinie at Arthur Andersen directly
(216-348-2759) to schedule the time for this audit activity and make other necessary
arrangements. The schedule for auditing will be established on a “first-come-first-
served” basis with respect to the order in which the auditor is contacted to make
arrangements. To the extent that the documents or other materials required for the
audit are located outside the State of Ohio, you will be responsible for the auditor's
expenses incurred for travel (including meals and lodging if required). To the extent that
audit activity occurs within the State. no audit-refated expense will be assessed.

At the commencement of the audit process, the auditor will provide you with a list that
reflects any apparent irregularities or deficiencias in the claims that have been identified
upon preliminary review by FirstEnergy. With respect to claims identified on the list, you
have an opportunity to remedy some ar all of these items consistent with the procedures
outlined in Section 6.b. of the Protocol. To the extent that you are able to remedy such
items, they will then be subject to the review process by the auditor. Please direct any
questions on this “deficiencles list” to Doug Burnell, Supplier Services Administrator at
FirslEnergy, at 330-437-1301. Receipt of this lisl from the auditor constilutes the start
of the five-day period identified in Section 6.b.(iii) of the Protocol.

With respect to any individual customer claims not so identified on the "deficiencies list",
_the auditor will then commence the review process. The auditor will determine
appropriate selection and review processes in conducting the audit.




Your cooperation in the audit process is required. If the auditor is unable to verify the
existence of a customer contract or confirm the other parameters referenced above, this
circumnstance will, consistent with Section 6.b. of the Protocol (note especially
subsection (vii)), resuit in forfeiture of the supplier's place in the queue for a portion of
the claim or rejection of the claim in its entirety.

This letter is being delivered via e-mall and Federal Express to the identified contact for
each supplier who has made a claim pursuant to the Protocol.

Your coopseration with the above is appreciated.

Gard /Yo

David M. Blank
Manager, Rate Department



PROTOCOL FOR FIRST-COME-FIRST-SERVED CLAIMS FOR
MARKET SUPPORT AND NON-MARKET SUPPORT GENERATION

PART A - CLAIM

Section1 Purpose of Document

1.a.

The Stipulation documents in Case 99-1212-EL-ETP et al. (FirstEnergy
restructuring case) establish Generation Commitments on behalf of the
company.

Section V.1 of the April 13, 2000 Stipulation and Recommendation calls
for Ohio Edison, Cleveland Electric and Toledo Edison to provide 1,120
MW of system level generation capacity to non-affiliated and eligible
affiliated marketers and brokers and aggregators (i.e., “suppliers”) for the
duration of the market development period.

The Supplemental Settlement_Materials agreement further describes the
availability and appticability of such marke! support generation (section 2)
and specifies that, during the months of September through May,
1120 MW of the supply of generation other than market support
generation will be “measured at the distribution meter” (section 5). This will
be defined as non-market support generation. Under this section 5,
FirstEnergy supplies the line losses, within its contro! area, for the 1,120
MW increment of non-market support generation (non-MSG).

Section 2 Definitions

2.a.

2.b.

2.C.

2.d.
2.0.

FE or the Company - shall refer to FirstEnergy and its operating
companies

MSG - shall mean Market Support Generation as described in Section
1.b. of this document

Non-MSG — means non-Market Support Generation as described in
Section 1.c. of this document’

CRES - refers to Certified Retail Electricity Suppiier

Eligible Supplier - means a supplier that has met the eligibility
requirements defined in Section 4 of this document

! Under Section 5 of Supplemental Settlement Materiais, FE absorbs the service area line losses
assoclated with 1,120 MW of non-Market Support Generation identified in that section. This non-
MSG is not a second block of 1,120 MW of capacity. Usage of the term "non-MSG" in this
protocol does not modify FE's obligations defined by the Supplemental Settlement Materials,
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2f. Generation Service Agreement — the commitment of a customer to
purchase generation from or through an Eligible Supplier

2.9. EDI = means Electronic Data Interchange which format a Supplier will
utilize to submit an electronic enroliment of a customer for retail electric
service

2.h. Commission or PUCO — means the Public Utilities Commission of Ohio

Section 3 Allocation of Generation Commitments between companies

and retail customer classes

Each of the two Generation Commitments is allocated among the companies and
retail customer classes, as foliows:

3.a. MSG (Market Support Generation)

Category1 Ohio Edison Residential? 260 MW
Cateqgory 2 “ “ Other Retail 300 MW
Category 3 The lllummatrng Company Residential 170 MW
Category4 * * Other Retail 230 MW
Category5 Toledo Edison Residential 70MW
Category 6 “ “ Other Retail 90 MW
Total MSG commitment 1,120 MW

3.b. Non-MSG (Service area line losses)

Category 7 Ohio Edison . Residential at least 156 MW
Category 8 “ “ Total (incl. Res.) 560 MW

Category 9 The Illumlnatung Company Residential at least 102 MW
Category 10 * “ Total (incl. Res.) 400 MW

2 *Residential * customers Include the following: for Ohio Edison, those customers served on
Rates 10, 11, 17 and 19; for The lluminating Company. those customers served on the
Residential, Residentlal Water Heating, Residential Water and Space Heating, and Residential
Space Heatling; for Toledo Edison, those customers served on Rates R-01, R-01a, R-02, R-06
and R-06a. “Other Retail “ customers inciude customers served on all other shoppabls rate -
schedules.
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Category 11 Toledo Edison Residential atleast 42 MW
Category 12 ¢ * Total (incl. Res.) 160 MW
Total Non-MSG commitment 1,120 MW

Section 4  Eligibility to submit a claim

Only claims by Eligible Suppliers will be considered for approval.

4a

4.b

4.c.

4d.

Non-affiliated

Any marketer, broker or aggregator, non-affiliated with any Ohio investor-
owned utility, that has submitted an application to the Public Utilities
Commission of Ohio to be certified as a CRES and an application to
FirstEnergy for registration is eligible to submit a claim.

Affiliated

In addition to the above requirements, a utility affiliate will qualify to submit
a claim if the affiliate or utility (1) makes capacity available within the
utilities’ service areas offering choice in a similar manner and magnitude
as the claimed generation or (2) has no owned or leased generating
capacity within one wheeling transaction from FE's service areas.

Govemment Agaregators
Any supplier that participates as a Government Aggregator will qualify to

submit a claim by showing evidence of an enacted ordinance and
verification that the residents’ opt out procedure has been performed so
that the amount of load the Aggregator can supply may be determined.

Customer Aggregators
A customer seeking to acquire MSG capacity or reserve loss absorption

on non-MSG capacilty on behalf of its own facilities must become an
Eligible Supplier in order to be considered for approval.

Section 5 - First-come-first-served process: initial queues

The Stipulation Documents call for the capacity commitments identified in
Section 3 as Categories 1 through 12 to be made available to Eligible Suppliers
on a first-come-first-served basis. This section outlines the criteria for
establishing the queue.

5.a.

A claim for available capacity must be submitted electronically by an
Eligible Supplier via the process identified in this protocol. The forms and
protocol are available on FirstEnergy's public web site (identify web site

page 3 of 10



5.b.

5.c

5.d.

address). Submission of a claim will require a password, which will be
made available to the Eligible Supplier that has submitted an application to
the Public Utilities Commission of Ohio to be certified as a CRES and an
appiication to FirstEnergy for registration, and has supplied to FirstEnergy
the supplier name, address, telephone and fax numbers, contact person
name and e-mail address, or predetermined supplier identifier code
provided by the company.

A claim is to be made for one of the Categories 1 through 12, identifled in
Section 3 of this document.

A claim can include the load for as many customers as the Eligible
Supplier serves®. However, each claim must contain only a single
duration for all the customers in the claim. If there are multiple durations
for the customers for which the supplier is claiming generation, a separate
claim must be made for each duration.

The Generation Commitments are available only in increments of twelve
consecutive months, or until the end of the market development period,
whichever terminates earlier. A monthly period is defined to be the period
covered by the company's regularly scheduled cycle bill. The last day of
the cycle billing period shall determine in which month the claim falls. The
initial period starts with the customer’s first bill cycle after January 1, 2001.
Requests for capacity for nonconsecutive twelve monthly periods must be
made as separate claims.

Each ciaim for “Other Retail” MSG or non-MSG must contain the following
information (each claim is for one Category only)*:

(i) name of each retail customer for whom the supplier has a
Generation Service Agreement

(i)  the account number for each retail customer identified in (i.)

(i) the amount of capacity being claimed on behalf of each retail
customer (this amount cannot exceed the amount of the customer’s

? Each claim shall be a separatg file. Due to data processing limitations, no ¢laim shall include
more than 10,000 customers. If the supplier is requesting generation for more than 10,000
customers, then multiple claims tan be made, each of which shall not exceed the maximum
number of 10,000.

* A claimant for a Residential category may, at its option, use the requirements of this section
rather than the requirements of Section 5.e.
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peak load)®. For customers without demand meters, the supplier
shall submit calculated peak demand valtues using the formula:

kW =.004194 x KWh.

(iv) for Market Support Generation, whether the capacity claimed for
each retail customer will be classified as “Load Following® or
“Capacity Factor” ®

(v)  the time period (duration) for which the claim is made, for which
period the supplier must have a Generation Service Agreement for
all customers included in the claim

5.e. Claims for “Residential” MSG or non-MSG shall be submitted in a two-part
process containing a “Reservation Claim" and a “Follow-up Claim” unless
the supplier uses the provisions of section 5.d. to make the claim. The
Reservation Claim must contain the same information as identified in
section 5.d (i) and (v) above. In addition, the claimant must specify in the
Reservation Claim the aggregate amount.of MSG capacity r non-MSG
line losses, and the total number of customers for which the claim is being
made. The claimant must subsequently provide, within 40 days of this
Reservation Claim, a Follow-up Claim providing the information specified
in section 5.d (ii), (i} and (iv) for each customer included in the claim. The
company's approval process will not begin prior to the time when the
information in section 5.d (ii), (iii} and (iv) is provided. Failure to supply the
data in Section 5.d (i), (iii) and (iv) within 40 days will result in removmg
the claim from the queue.

¥ The historic peak load is defined as the highest measured peak incurred in the most recent
available 12 billing months for customers with demand meters, and as the calculated peak load
for customers without demand meters, with the calculated peak load based on the customar's
energy consumption In the most recent available 12 billing months. Forthose residential and
small commercial customers with new load, or not having 12 months of usage ended, a
calculated method shall be used to detarmine the peak load. For all other customers, the peak
load shall be quantified and approved by the company.

Only one supplier ‘s claim for part or all of the customer’s foad will be accepted, and the supplier
may not make more than one claim for MSG and one claim for non-MSG per customer. Per the
Suppiemental Settlement Materials, the entire customer's load must be served by the Market
Support Generation if l.oad Following option is elected.

® The “Load Following™ and “Capacity Factor” options are defined in section 2 of the
Supplemental Settiement Materials referred to above. For suppliers selecting the capacity factor
option, scheduling details will be Identified in subsequent supplier/utility communications. For
purposes of claiming market support generation capacity, the peak load in the twelve months
ended June 2000 as identified in footnote 3, shall be used.
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5.1

5.9.

The first-come-first-served rule will be followed based on the time of
submittal of the claim on the company's web site.

Pending claims in the queue

Once an Eligible Supplier's claim is submitted on the web site, the total
amount of claimed capacity in the submission will be categorized as
“pending”, meaning that

(i) the supplier has reserved a place in the first-come-first-
served queue, subject to the approval process, and

(i) the utility will start the application review to determine that
the requirements for approval are met.

(i)  The pending claim for the customer’s load will be noted on
the company’s public web site as a “pending market support
or non-market support generation claim”. The identity of the
customers and Eligible Suppliers will not be posted on the -
public web site. '

Section 6 Approval Process

6.a.

The Company wili begin the approval process following the receipt of the
totality of the information specified in Section 5.d. or 5.e., whichever
Section applies to the submitted claim. It is the Company’s objective to
complete the approvai pracess as soon as possible after receipt of the
required information in Section 5.d. or 5.e. The Company’s approval
process includes:

(i) verification that the supplier (including customers
aggregating their own facilities’ loads) has been approved as
a Certified Retail Electricity Supplier (CRES), by the Public
Utilities Commission and has been registered with the utility.”

” If an intended supplier has not achieved CRES certification when it has made a claim for market
support generation, the supplier's place in the first-come-first-served queue shall be forfeited (a)
thirty calendar days following submittal of the clalm or (b) thirty calendar days following the date
when the PUCO first accepts CRES applications. whichever occurs later. Forfeiture Waivers-may
be granted by the company on a case-by-case basis for good cause shown (reasons beyond the
control of the claimant) and shall be granted for each day that the PUCO extends its certification
review period. Delivery of MSG capacity and non-MSG line losses to an Eligible Supplier shall
not commence prior to its cartification by the Commission.
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(i) determination that the retail customer accounts and
customers’ names maich, and that the identified customers
are in fact customers of the utility.

(i)  for Market Support Generation, determination that (i) for
Load Foliowing Option accounts the claimed market support
generation equals each customer’s historic peak level, and
that (i) for Capacity Factor Option accounts, the claimed
market support generation is equal to or less than the
historic peak level for each customer. If the claim exceeds
the customer's historic peak load level, the company shall
reduce the ciaim fo that historic peak foad level and notify
the supplier.

(iv) determination that the supplier has a confract (or an
alternative form of verification)® with the retail customer that
has a duration at least as long as the duration of the claim
for MSG capacity non-MSG line losses.®

(v}  agreement by the supplier to a contract to abide by the terms
of the applicable Open Access Transmission Tariff and the
applicable service agreement.'

(vi) determination that there is remaining capacity to meet the
claim for the Com?any and retail customer class as identified
in the application."

(vii) determination that the supplier, if a utility or affiliate, qualifies
per the eligibility requirement stated previously in Section
4.2 of this document.

8.b. Should the Company determine that an Eligible Supplier's application not
meet the requirements listed in Section 6.a. above, the following
provisions apply:

® Such alternative to be consistent with the verification required by the PUCO for CRES
certification

? The utility shall verify the contract term by reviewing that provision in the Generation Service
Agreement or alternate verification form, or through appropriate auditing techniques

'%This tariff and its subsequent service agreement mandate all requirements for scheduling,
dslivery, and billing.

" f the Company affiliates are required to relinguish any generation per the terms of the
Supplementa! Stipulation, the affiliates shall relinquish such capacity on the next customer meter
reading date following notification of the need to relinquish, as long as such date Is at least 12
days following the notice. If less than 12 days remain until the next meter reading date following
notification, the following month's meter read date shall be the date of relinquishment.
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(1) If the Supplier fails to be certified as a Cerified Retail
Electricity Supplier (CRES) within the stated time limits, the
claim shall be denied; should the Supplier subsequently
become an approved CRES, a new claim for market support
or non-market support generation must be made

(i) [If the insufficiency is the result of the Supplier's failure to
register with the company, which inciudes ED! testing, the
supplier shall have 30 days to become registered upon
notification by the Company or the Supplier shall forfeit its
place in the queue.

(i)  If the insufficiency is a result of the retail customer accounts
and customers' names not matching or a determination that
the listed customers are not customers of the utility, the
Supplier shall have five business days'?, after receipt of
notification by the utility of such fact, to remedy such
mismatch by submitting a replacement retail customer list in
the specified electronic form. Such replacement list shall
include corrections only to the original application.

(iv) If the replacement list required by Section 6.b.iii is not
received in the time period, or if it is deficient, the Supplier
shall forfeit its place in the first-come-first-served queue for
those customers for whom information is deficient.

{v) If the replacement list required by Section 6.a.(iii) results in a
lesser or equal amount of market support capacity being
claimed than was identified in the initial claim, such
replacement value shall be deemed to be the Supplier's
claim for capacity.

(vi)  If the replacement list required by Section 6.b.iii results in a
greater amount of market support capacity being claimed,
the excess of the new amount of capacity over the initial
cltaim shall be treated as a new claim at the end of the then-
existing queue.

(vii) If FE determines that at the time of application, the Eligible
Supplier does not have a contract with any retail customer
with the required contract duration, the supplier will forfeit its
place in the queue for that part of the claim associated with
customer who is not under contracl. If it is determined for a
claim for Residential MSG or non-MSG that the Eligible

2 A business day is defined as a day when the general office of FirstEnergy is open for business.
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6.c.

6.d.

6.e.

N

Supplier does not have a contract for the duration of the
claim for 1% or more customers, the claim shali be rejected
in its entirety. If it is determined for a claim for Other Retail
MSG or non-MSG that the supplier does not have a contract
for the duration of the claim for 1% of the claimed foad, the
claim shall be rejected in its entirety.

(vii) If the Eligible Supplier fails to agree to the requirements of
Section 6.b.(v), the application for capacity will be denied in
its entirety.

(ix)  If the utility or affiliate described in Section 4.b. above, does
not make capacity available within its service area in a
similar manner and magnitude as the claim or has owned or
leased generating capacity within one wheeling transaction
from FE's service areas, which would make the utility or
affiliate ineligible for the MSG generation, the Eligible
Supplier shall forfeit its place in the queue.

.(x) If the claim for MSG or non-MSG exceeds the remaining
generation in the specified category, the Eligible Supplier will
be notified as such and given the option to modify its claim to
equal the remaining generation. Such notification may be
required for a part of the claim duration submitted by the
Eligible Supplier; eg. month 11 of a 24 month claim may
exceed the available generation in the specified category.

An Eligible Supplier may withdraw its claim for market support or non-
market support generation on behalf of an individual retail customer in its
entirety at any time prior to approval of the application.

if an Eligible Supplier were to discontinue serving a retail customer for
which it had an approved market support or non-market support
generation capacity claim and had proceeded with its use, at the
Company's option, either the supplier's right to that capacity is forfeited
and the claimed generation would be returned to the pool for that
category, or the supplier shall be subject to a minimum monthly capacity
factor identified in the Stipulation for the term of the approved claim.

Once the utility has approved an application for the claimed generation,
the amount and duration of the claim shall be noted on the utility’s public
web site as an approved claim for market support or non-market support
generation. The identity of the customers and suppliers will not be posted
on the public web site.
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Section 7 Electronic Data Interchange

in the event that the enroliment process for a particular customer with the
company is not completed by the time the supplier schedules the claimed
generation, the supplier shall forfeit the approved claim for that customer
and the claimed generation would be returned to the pool for that

category.
Section 8  FirstEnergy contact
For questions relating to market support generation, the FirstEnergy contact is:
Douglas S. Bumell

Administrator, Competitive Energy Supplier Contracts
FirstEnergy Corp.

76 South Main Street, Akron, Ohio 44308

phone: 330-384-4813 fax: 330-255-1047
e-mail: SupplierSupport@firsienerqycorp.com

October 5, 2000
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76 South Main Stree
° - Akron, Otio 4430

David M. Blank 330-384-545
Manager, Rate Department : ’

Hand-delivered

Noyember 14, 2000

Mr. Kevin Murray
Industrial Energy Users
21 E. State St., Suite 1700
Columbus, OH 43215

Dear Mr. Murray:

The purpose of this memo is to bring to your attention a number of issues relating
to the claims you have submitted to FirstEnergy for Market Support Generation through
November 10, 2000.

The niemo includes the following items:

1. A description of problems we have encountered to date regarding the
totality of claims from all suppliers. This list includes a definition of the
problem encountered. (MSG Claim Errors)

2. A description of the types of problems that we have encountered with the
claims submitted by you, and an “Action” statement identifying what the
options you have regarding each type of problem. (Actions)

3. A list of the problem accounts you have submitted, grouped by type of
problem, with relevant details for each account. This information is also
contained on an excel spreadsheet in a diskette attached to this memo.
(Error Report and Duplicate Claims Report)

Delivery of this letter to you constitutes the start of the five-day cure period
identified in the Protocol at section 6.b.({ii).

We encourage you to contact Doug Bumell at 330-437-1301 should you have any
questions regarding the information in this memo. To the extent he is not able to deal
with the issues, he will direct you to the analysts on our staff that have studied the details

of your claim.
Best regards,
, /
ﬂ/l/ A A
David M. Blank ora _
Manager, Rate Dept. ?;,! $: P oo
FirstEnergy Corp. _ ‘EXHI BIT

/2
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IEU ACTIONS

INVALID ACCOUNT NUMBER

ACTION - Using the website, please make the necessary revisions to account
numbers for the accounts listed on the Error Report or cancel the account from the
claim. In no instance shall the requested capacity for the corrected account number
exceed the capacity requested for the original account number.

INELIGIBLE CUSTOMER ACCOUNT FOR CLAIM

If you believe the account numbers listed on the Error Report for other retail
customers to be incorrect, please make the necessary revisions to account numbers
using the website. In no instance shall the requested capacity for the corrected account
number exceed the capacity requested for the original account number. Also please
cancel any residential accounts in the Other Retail ¢laim pool. If you wish to acquire
MSG power for any residential customer, you must submit a new claim for them.

UNDER CLAIMED LOAD FOLLOWING ACCOUNT

ACTION -You may either change the option on these accounts listed on the Error
Report from Load Following to Capacity Factor or cancel the account from the claim
using the website. You may submit another claim for those that are cancelled from
existing claims.

DUPLICATE ACCOUNT ALREADY ON CLAIM or

ACCOUNT ALREADY ON APPROVED CLAIM

ACTION - The attached Duplicate Account Report lists accounts that are included
in more than one claim. For these accounts we will process the one in the claim
submitted first and cancel the remaining duplicates. Any duplicate accounts submitted
after 12:00 AM on 11/20/00 will supersede those previously submitted.



)
MSG CLAIM ERRORS

DUPLICATE CLAIMS DETECTED
DEFINITION - claims from a single supplier for the same time period having
identical accounts (each claim has the same number of accounts and the account
numbers per FirstEnergy Customer Information System (CIS) records are duplicated
in the claims). The MSG/Non-MSG categorization is ignored for purposes of
identifying duplicate claims,

INVALID ACCOUNT NUMBER
DEFINITION - FirstEnergy is unable to match the account number submitted by the
supplier with an account number contained in the FirstEnergy CIS records.

INACTIVE CUSTOMER STATUS
DEFINITION - the account number (per FirstEnergy CIS records) included in a
supplier’s claim is coded as “Inactive”. Inactive means that FirstEnergy is no longer
issuing a bill for this account number because the customer has discontinued service.

INELIGIBLE CUSTOMER ACCOUNT FOR CLAIM
DEFINITION - a residential account that is included in a claim that a supplier has
submitted in the Other Retail claim pool; or a non-residential account contained in a
claim submitted in the Residential claim pool.

UNDER CLAIMED LOAD FOLLOWING ACCOUNT
DEFINITION - an account that a supplier includes in a claim for which the Load
Following option has been selected where the capacity requested is less than the peak
registered in the last twelve months. For purposes of this comparison, if the highest
historic peak is less than 20% greater than the requested capacity but not more than
200 kw greater than the requested capacity, the account continues to be included as
Load Following. The attached Error Report does not factor the comparison into
determining the accounts listed. It lists all accounts for which the highest historic peak
is greater than the requested capacity. You need only take actions on those accounts
that do not meet the comparison parameters previously described.

UNDER CLAIMED LOAD FOLLOWING ACCOUNT
DEFINITION - an account that a-supplier includes in a claim for which the Load
Following option has been selected having the highest historic peak either 20% greater
than the requested capacity or having the highest historic peak more than 200kw
greater than the requested capacity. Historic peaks are determined using the most
recent twelve months of data from the FirstEnergy CIS records.

DUPLICATE ACCOUNT ALREADY ON CLAIM or

ACCOUNT ALREADY ON APPROVED CLAIM
DEFINITION - accounts having the same account number (per FirstEnergy
Customer Information System records) that are inciuded more than once in the same
claim or in more than one claim for the same time period. The MSG/Non-MSG
categorization is ignored in making this determination.



FIRSTENERGY CORP.
MSG AUP - FOLLOW Up
NOVEMBER/DECEMBER 2000

INDUSTRIAL ENERGY USERS - OHIO

In order to finalize the review of the initial MSG claims submitted by Industrial Energy Users — Ohio
(IEU), I have been asked to follow up on the items indicated below in order to obtain additional support.

1. Does IEU have any documentation of the dates that the following contracts were agreed to by these
customers and the dates that the customers submitted their account data to IEU? Unfortunately,
during my visit to IEU, I was unable to determine dates for these contracts as the date to be completed
within the contracts regarding when the customer submitted account data to IEU was not filled in. In
addition, I did not note any facsimile header printed on these contracts o any other verification as to
when these customers agreed to these contracts. These customers are as follows:

Please provide me with whatever evidence you have to support when these customers agreed to these
contracts. :

2. Inreviewing the accounts for which you made claims, 7 of the accounts claimed are not in the name
of the customer for those accounts according to FirstEnergy's customer billing system. Please check
your records and provide me with the correct customer names for these accounts. The account
numbers are as follows:

* exeiain




MCNEES, WALLACE & NURICK
ATTORNEYS AT LAW

FIFTH THIRD CENTER
SUITE 1700
21 EAST STATE STREET
COLUMBUS, OHIO 43215
TELEPHONE (614) 469-8000 FAX (614) 4694653

TELECOPIER TRANSMITTAL SHEET

TO: D&m(se— D:m.-e_ FAX NO.: 2\l -1s(-3CF3
FROM: KEVIN MURRAY # OF PAGES: \ 0

(614) 719-2844 (DIReCT DIAL)
DATE: Ueer~bDer 14 200> TIME:
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Please call Debbie Ryan or Jean Cea (614) 469-8000 if there is a problem receiving a complete fax.

The information contatned In this facsimile message is privileged and confidentlal Information intended for the use of the
addressee listed above and no on else. If you are not the intended reciplent or the employee or agent responsible to
:‘el‘iv::’ this message to the Intended recipient, please do not use this transmission in any way, but contact the sender by
elephone.
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Identification of faxed materials (bold font)

1. Does IEU have any documentation of the dates that the following contracts were
agreed to by these customers and the dates that the customers submitted their account
data to IJEU? Unfortunately, during my visit to IEU, I was unable to determine dates
for these contracts as the date to be completed within the contracts regarding when
the customer submitted account data to IEU was not filled in. In addition, I did not
note any facsimile header printed on these contracts or any other verification as to
when these customers agreed to these contracts. These customers are as follows:

A. Cover and pages 1-2 of a sixteen page fax sent October 18, 2000 from SEYgh
to IEU-OH transmitting executed contingent participation agreement.
B. Cover letter and copy of envelope transmitting executed agreement.

A. October 10, 2000 fax from Tl identifying accounts to participate in
IEU-OH MSG claim.



McNEES,
WAILLACE
&NURICK-

ATTORNEYS AT tAW

FiFTH TRIRD CENTER
21 EaST STATE STREET « SUITE 1700
Corumsus, OH 43215
(614) 469-8000 » raX (614) 469-4653

www.mwn.com

Kevin M. Mumray

-+ (619) 719-2844--Direct Dial

murraykm@mwnemh,com
December 15, 2000

Via Facsimile @ 216-781-3683

Denise R. Dinie

Arthur Andersen LLP

200 Public Square, Suite 1800
Cleveland, OH 44114

Dear Denise:

The purpose of this letter is to provide additional information regarding the customer names for
the seven accounts identified in your December 13, 2000 correspondence. Per our discussion
this morning, | have identified the addresses for these accounts. In addition to this information,
| have requested copies of invoices from these facilities. If | can obtain copies of invoices, | will
forward them if necessary to suppiement this information.

Accounts

-
U c2: AR, L) S A

We identified the customer at these accounts as {EXPFEESRER. This is a
subsidiary owned by SFOp¥® | have attached copies of invoices from these
accounts which identifies the address used in FirstEnergy's billing system.

'3 P

EXHIBIT

Accounts
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. These facilities are

mhas
renamed this dwnsmn

m}muf,&n The addresses of these facnlmes are ldentiﬂed above Name
changes at$ —ymay be contributing to the difficulty in matchmg names wnth
accounts. | also located CURI R 205 corporate website at: (¥

Heuiy2 2
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Denise Dinie
December 15, 2000
Page 2

2T, however, ali content is in&2¥ea®. | was not able to identify when the
name change at (X382 took place.

Accounts
® ?:.‘MW&',-' RN L

We identified the customer at these facilities as (XTI TR da. The customer
has identified that the name of the customer in FirstEnergy's billing system may be

R TRBSENIE. The addresses of the facilities are identified above.

Please contact me if you need additional information.

Sincerely,

Kevin M. Murray

KMM:dsr
Attachments
cc: Samuel C. Randazzo (W/Q Attachments)

1CO6244:;



385 Ghent Roa
A Akron, Ohio 4433

-_-_-—ﬁ
Louls A Jahn 330-315-684
Exatutive Director Fax: 330-315-655

E-Mall: jahni@firstenergycorm.oor

Mr. Samuel C. Randazzo
McNees, Wallace & Nurick
Fifth Third Center, Ste. 1700
21 East State Street
Columbus, Ohio 43215

September 5, 2000

Dear Sam,

Enclosed are two executed copies of the IEU and FES Confidentiality
agreement.

Additionally, | have included a copy of the previous agreement, which has
been red lined with the new changes.

Best Regards,

2.

Louis R. Jahn

A by

EXHIBIT

Enclosure

v
.




IEV and FES CONFIDENTIALITY AGREEMENT

This agreement entered into this day of August, 2000 by and between FirstEnergy
Services Corp. (FES or Party), 395 Ghent Road, Akron, Ohio 44333 and the Industrial
Energy Users-Ohio (IEU or Party) 21 East State Street, 17" Floor Columbus, Ohio
43215 (collectively referred to as the Parties).

Whereas, IEU desires to establish a program to permit its members to access
conveniently and effectively energy services and products from the marketplace.

Whereas, FES desires to assist {EU and its members in obtaining convenient and
effective access to such services and products.

Whereas |IEU has entered into agreements for the benefit of its participating members in
conjunction with the resolution of transition plan settlements arising proceedings
initiated under Chapter 4928, Ohio Revised Code.

Whereas FES desires to assist IEU in utilizing the transition plan agreements for the
purpose of meeting IEU’s participating members energy services and products needs.

Whereas, FES ability to provide assistance to IEU requires that certain information
confidential to individual IEU members be provided to FES.

Now therefore, the Parties agree as follows for the purpose of protecting Confidential
Materials.

1. This Confidentiality Agreement shall govern the use of all Confidential
information disclosed by, or on behalf of, any Party. Notwithstanding a
termination of the service relationship contemplated by the Parties, this
Confidentiality Agreement shall remain in effect with regard to any information
exchanged between the Parties.

2. Either Party may designate as Confidential any information, which customarily is
treated by that Party as sensitive or proprietary, which is not available to the
public, and which, if disclosed freely, would subject that Party or its customers or
members to risk of competitive disadvantage or other business injury.

3. Definitions -- For purposes of this Agreement:
(a) The term "Party" shall mean a person subject to the terms of this
Agreement.

(b) The term "Confidential Information” means any written materials
designated by either Party as confidential, and all verbal
discussions between the Parties. Confidential Information also
includes memoranda, handwritten notes, or any other form of
information (including electronic form) which copies or discloses

L EXHIBIT
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Confidential Information. Both Parties shall use their best efforts to
mark or otherwise designate information as Confidential, provided
however that the failure to designate information as Confidential
shall not remove such information from the protections of this
Agreement.

() The term "Non-Disclosure Certificate” shall mean the certificate annexed
hereto by which Parties to whom Confidential Information has been
disclosed shall certify their understanding that such access to Confidential
Information is provided pursuant to the terms and restrictions of this
Confidentiality Agreement, and that such Parties have read the
Confidentiality Agreement and agree to be bound by it.

4. Confidential Information shall be made available under the terms of this
Confidentiality Agreement only to the Parties and shall not be used for any other
purposes than the purposes for which the Confidential Information has been
provided. Unless otherwise stated, the Confidential Information shall be deemed
to have been provided for the purpose of forming and administering the Industrial
Energy Users-Ohio (IEU-OH) pool program referenced in settlement agreeinents
entered into by FirstEnergy Corp. (FE) or its affiliates.

5. Confidential Information shall remain available until the Party providing the
Confidential Information requests their return or directs that they be destroyed.
Upon a request to return or destroy Confidential Information, the Party in
possession of such Information shall comply with such request as soon a
possible and promptly notify with requesting Party in writing of such compliance.
Each Party, if requested to do so, shall also submit to the producing Party an
affidavit stating that, to the best of its knowledge, all Confidential Information has
been returned or have been destroyed. To the extent Confidential Information
are not retured or destroyed, they shall remain subject to the Confidentiality
Agreement.

6. All Confidential Materials shall be maintained by the Party in a secure place.
Access to those materials shall be limited to those persons specifically
authorized pursuant to this Agreement.

7. Confidential Information shall be treated as confidential by each Party and by
in accordance with the Non-Disclosure Certificate executed pursuant to this
Agreement. Confidential Information shall not be disclosed in any manner to
any person unless such person is specifically authorized to receive such
information and is a person who needs to know the information in order to
carry out that person's responisibilities as defined by agreements between the
Parties.

{C05412;) 2



The contents of Confidential Information or any other form of information that
copies or discloses Confidential Information shall not be disclosed to anyone
other than in accordance with this Confidentiality Agreement and shall be used
only in connection with the purposes for which the Information is provided.

2Q. L /e

On behalf of FirstEner§yServices Corp.

AOn behal;/of Industrial Enedjy Users-Ohio Date

{C0s412} 3



NON-DISCLOSURE CERTIFICATE
| hereby certify my understanding that access to Confidential Information is
provided to me pursuant to the terms and restrictions of the foregoing Confidentiality
Agreement, that | have read the Confidentiality Agreement, and that | agree to be bound
by it. | understand that the Confidential information, any notes or other memoranda, or
any other form of information that copies or discloses Confidential information shall not

be disclosed to anyone other than in accordance with that Confidentiality Agreement.

Title: _BAEC - DIRBCToR - OMEC
Representing: _PRSTENARYY SERv/cES
Date: j/ es/op

{C05412) ' 4



Samuel C. Randazzo
(614) 719-2840~-Direct Dial
srandazo@mwncmb,.com

Louis R. Jahn
Executive Director
FirstEnergy Corp.
395 Ghent Road
Akron, OH 44333

Dear Lou:

e’

ATTOLNIYS AT LAW

FIFTH THIRD CENTER
21 EAST STATE STREET « SUITE 1700
Corumeus, OH 43215
(614) 469-8000 « FaXx (614) 469-4653

www.mwn.com

September 6, 2000

Enclosed is an executed copy of the IEU/FES Confidentiality Agreement. We have
retained one executed copy for our files.

If you have any questions regarding the enclosed agreement, please don't hesitate

to contact me.

SCR:dsr

{C05434:}

Sincerely,

LS 27

Samuel C. Randazzo
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AGA Gas, Inc. Marathon Ashland Petroleum LLC

Air Liquide America Corparation Martin Marietta Magnesia Spocialties inc,
Air Products & Chemicals, Inc. Tho Moad Cormporation
AKX Steel Corp. Nabisco, Inc.
Alcan Rolled Products Company Nationwide Insurance
Alcoa Inc. Occidental Chamical Corporation
Anheuser-Busch Companies, Inc. Owom Coming
Aristech Chemical Corporation OwensAllinois, Inc.
ASHTA Chemicats Inc. PCS Nitrogen, Inc.
BP Amoco PMI Food Equipment Group
Bayer Corp. PPG industries, Inc.
Bicron Praxair, inc.
Buckeye Pipe Line Co. The Procter & Gamble Company
Bucieye Stoel Castings Company R.R. Donneliey & Sons Company
Cargill incorporuted Rohm and Haas Company
Central Soya Company, Inc. Ross Products Division
Delphi Automotive Systems Smurfit-Stone Contalner Corporation
Ford Motor Company Sunoco, Inc. (R&M)
Genera) Mitls Thomson Consumer Electronics
Goneral Motors Corporation The Timken Company
Gilon Gery Corporstion WCI Steel, Inc.
Handa of America Mfg., inc. Whidpool Corporation
International Paper Warthington industries Inc.

LTV Steel Company

January 4, 2001

Louis R. Jahn

Executive Director—Retail Energy Commodities Group
FirstEnergy Services Corp.

395 Ghent Road

Suite 411

Akron, OH 44333

Dear Lou,

Pursuant to Pricing Schedule No. 1 of the Master Service Agreement between
FirstEnergy Services Corp. (“FES") and Industrial Energy Users-Ohio ("IEU-OH"), the attached
schedule identifies the pricing, by eligible rate schedule and by utility, as well as the payment
to IEU-OH that FES shall specify for billing purposes during calendar year 2001.

Please indicate acceptance of calendar year 2001 pricing by retuming an executed
copy of this letter at your earliest convenience.

FIRSTENERGY SERVICES CORP. INDUSTRIAL ENERGY
USERS-OHIO
By: P Q"Z By: f@&/ Cj‘ﬁﬁ[‘—’?@.
g// Print: Sc\w\/d C. _Rc.wc)('-zw
Its: [N
{C06408:} i\f\o:{oj\'b \

Chairman, IEU-OH Joseph T. Ewing. Strategic Sourcing Manager, Energy - Global, The Procter & Gamble Company, Winton Hitl
Technical Center, 6105 Center Hill Avenue, Cincmnati, Ol 45224 - Tclephone: (S513) 634-2941 / Telecopier: (513)
634-1633/ F-Mail: ewing ji@pg com

Counsel, IEU-OH Samuel C. Randazzo, McNees, Wallace & Nurick. Attorneys at Law, Fifth Third Center, 21 East State Streel,
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Ohio Edison

Cleveland
Electric
{tluminating

Toledo
Edison

Rate Schedule

Rate 28 - High Use Manufacturing
3% voitage discount

Rate 28 — High Use Manufacturing
5% voitage discount

Fiate 28 - High Use Manufacturing
7.5% voltage discount

Rate 23 - General Service Large
0% voltage discount

Rate 23 - General Service Large
3% voltage discount

Rate 23 — General Service Large
5% voitage discount

Rate 21 - General Service

Rate 105 - General Service

Rate 125 - Small General Service

Rate 130 - All Electric Large Genera}

Service
Rate 145 - Medium General Seivice

Rate 175 - Large General Service

Rate 668 - Small General Service
Rate 628 - Medium General Service

PV45-  Large General Service

cc: Don Monison

s

FES Generation Price

IEU Payment

-
Kid

ey
.
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" PUCOUSEONLY
Certification
Date Received Case Number Number
The Public Utilities Commission of Ohio so -} 71 [-EL-AGG

CERTIFICATION APPLICATION FOR AGGREGATORS

Please print or type all required information. Identify all attachments with an exhibit labei and
title (Example: Exhibit A-5 Experience). All attachments should bear the legal name of the
Applicant. Applicants should file completed applications and all related correspondence with the
Public Utilities Commission of Ohio, Docketing Division; 180 East Broad Street, Columbus,

Ohio 43215-3793.

A. APPLICANT INFORMATION

o M

& 3

. o =

A-1  Applicant’s legal name, address, telephone number and web site address K 5
= =

& ™y .

Legal Name  Industrial Energy Users-Ohio CC:_i-‘ o 2
Address Fifth Third Center ‘ = 2 2
21 East State Street, [ 7" Floor . —~ 3

Columbus, Ohig 43215 a~ =

Telephone #___614-469-8000 Web site address (if any) http//www.mwncmb.comlien & &

A-2  List all names under which the applicant does business in North America

Industrig] En sers-Ohi

A-3  Contact person for regulatory or emergency matters

Name Samuel C. Randazzo, Esq.
Title

Business address ¢/o McNees, Wallace & Nurick
Fifth Third Center )
2 tS reot, {7 r
Columbus, Ohio 43215

Telephone #____614-469-8000 Fax #__614-469-4653
E-maif address (if any)_srandazzo@mwncmh.com

A4  Contact person for Commission Staff use in investigating customer complaints

Name Samuel C. Rand .
Title

~ EXHIBIT
IEY ‘%

Mucrem
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Exhibit B-3
Summary of Experience

The experience of contractors engaged by [BU-OH to facilitate aggregation opportunities
for IEU-OH members is as follows:

Samuel C. Randazzo, Esq. is a partner in the Columbus, Ohio, office of McNees, Wallace
& Nurick. Sam has spent more than twenty-five years solving issues affecting the price
and availability of communications, natural gas, electricity and other regulated services.
The range of his experience includes developing Ohio’s innovative self-help natural gas
program, implementation of the Telecommunications Act of 1996, chief guide on Ohio
utility legislation and counsel to the Industrial Energy Users-Ohio. Since 1997, Sam has
been selected as one of the Best Lawyers in America in Public Utility Law.

Gretchen J. Hummel, Esq. practices out of the Columbus, Ohio office of McNees,
Wallace & Nurick. Gretchen has devoted more than twenty years to the legal and
technical aspects of utility regulation from the perspectives of both advocate and
regulator. In that time, she has achieved a high level of knowledge in a wide range of
issues involving rate, fuel, complaint, rulema':ing, and legislative matters, as well as a
large number of processes, including litigation, alternative dispute resolution, facilitation,
mediation and collaboration. Gretchen has significant experience in the evolution of
natural gas deregulation and the development of natural gas choice programs in Ohio.

Kevin M. Murray is a Technical Specialist in the Columbus, Ohio office of McNees,
Wallace & Nurick. Kevin focuses on monitoring and evaluating regulatory proceedings
at the Federal Energy Regulatory Commission, the Federal Communications Commission
and various state agencies; provides analysis of proposed taniff or rate offerings; assists in
the development of regulatory and commercial strategies; and provides clients’ assistance
in utility contract negotiations, utility and site selections for new facilities, competitor
analysis and analysis of customer usage patterns. Kevin spent twelve years with Timken
Company managing a 20,000 dth per day natural gas portfolio for the company’s
Midwest facilities and participated in natural gas, pipeline and electric utility contract
negotiation. As the company’s member representative at the Electricity Consumers
Resource Council (ELCON) and Process Gas Consumers (PGC), he participated in the
development of regulatory advocacy positions and worked with outside counsel
representing the company in regulatory proceedings. Kevin held several additional
supervisory positions at The Timken Company, where his duties included performing
computer modeling and costs analysis to provide product pricing support for marketing,
and also management of raw materials, logistics and management information systems in
steelmaking operations.

Pagelof 1
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Exhibit C4
Financial Arrangements

At the present time, IEU-OH has no definitive financial arrangements to conduct CRES
as a business activity (e.g., guarantees, bank commitments, contractual arrangements,

credit agreements, etc.).

Please see the attached affidavit of Peggy Claytor, Chairman, IEU-OH that describes the
contractor arrangements JEU-OH intends to pursue.

Page 1 of 2

{C0s5561:}




STATE OF OHIO )

)
COUNTY OF FRANKLIN )

AFFIDAVIT

Peggy Claytor, being first duly sworn, hereby states that the representations
below are true based upon information available to Industrial Energy Users-Ohio
("[EU-OH").

Swom fo before me and subscribed in my presence thisaQ"'_‘k ‘

2000.

{C05565:}

Applicant is likely to employ the services of a contractor(s). The scope
of the services which will be provided and the identity(ies) of the
contractor(s) will be determined by the applicant's members, taking
into account such things as the manner in which the market evolves
and members’ needs. Applicant will amend or supplement this
application as this information becomes known.

Based on the information presently available, IEU-OH, as an
aggregator, will seek market support generation from FirstEnergy
Corp. (“FE") or the FE operating companies under the terms of the
settlement approved by the Commission on July 19, 2000. Availability
of and price for this market support generation are govemed by FE's
transition plan order

Peggy<laylor
Chairman
Industrial Energy Users-Ohio

pf September

Notary Public

DEBRIE S. RYAN
NOTARY PSLIC, S+ OF OHID
COVMISSIOR EXPRES 0T 1, 2000
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Flectric Generation Supplier Coordination Tariff

Issued by
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President
Akron, Ohio
Issued: January 1, 2001 Effective: January 1,2001

Filed under authority of Order No. 00-813-EL-EDI and Order No. 99-1212-EL-ETP fssued by The
Public Utilities Commission of Ohfo

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
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Issued by H. Peter Burg, President Effective: January 1, 2001
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Ancillary Services — any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system
control, and dispatch services; reactive supply and voltage control service from generation
resources; reactive supply from transmission resources service; regulation service; frequency
response service; energy imbalance service; operating reserve-spinning reserve service;
operating reserve-supplemental reserve service; load following; back-up supply service;
dynamic scheduling; system black start capability; and network stability service

-----

report prepared by a reputable credit bureau or credit reporting agency or public financial data
showing liabilities exceeding assets or generally being unable to pay debits as they become
due) or has failed to pay Company invoices when they become due on one or more occasions
within the last thirty-six billing cycles.

Billing Cycle — the time frame between two regularly scheduled meter readings. Customer meter
readings are obtained on a regular schedule, which is managed by the Company.

Certified Supplier - is an Electric Generatior. Supplier that has received final certification from
the Commission pursuant to Ohio Revised Code Section ("R.C.") 4928.08 to provide
Competitive Retail Electric Service and has received written notification of registration
pursuant to Section V (E) herein.

Charge - any fee or charge that is billable by the Company to a Certified Supplier under this
Tariff, including any Coordination Services Charge.

Commission or The Commission - the Public Utilities Commission of Ohio.

Company — Ohio Edison or FirstEnergy. All references to FirstEnergy in this Tariff are for
purposes of the FERC tariffs referenced herein where FirstEnergy is acting on behalf of Ohio
Edison, Toledo Edison, and Cleveland Electric Bluminating Company. Following approval
and implementation of the Company’s corporation separation plan, as part of its transition
plan, all actions or obligations of FirstEnergy under this TarifF, if any, will be performed by
the regulated utility business unit of FirstEnergy. American Transmission System
Incorporated may be the Company for purposes of certain functions related to energy
imbalance and other transmission related functions.

Competitive Retall Electric Service - retail electric generation, aggregation, power marketing,
and power brokerage services supplied to Customers of the Company.

Consolidated Billing — a billing service where the Company bills for both the Regulated Utility
Charges as well as the Certified Supplier’s Charges, unless otherwise provided in the
Company’s tariff.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Pubtic Utilities Commission of Chio
Issued by H. Peter Burg, President Effective: January 1, 2001



Ohio Edison Company Original Sheet No. |
Akron, Chio P.U.C.0. No. §-1 Page 3 of 54

Control Area - has the meaning given in Section 1.6 of the FE OATT.

Coordinated Certified Supplier — a Certified Supplier who has appointed a Scheduling
Coordinator as its designated agent for certain Coordination Services.

Coordination Activities - all activities related to the provision of Coordination Services.

Coordination Agreement — an agreement between the Company and an EGS or Certified
Supplier that arranges for the provision of Coordination Services pursuant to this Tariff.

Coordination Obligations - all obligations identified in this Tariff relating to the provision of
Coordination Services.

Coordination Services - those services that permit the interface and coordination between
Certified Supplier and the Company in connection with the delivery of Competitive Retail
Electric Service to serve Customers located within the Company’s service territory including,
but not limited to, Ancillary Services (offered under the FE OATT), transmission losses, and
distribution losses.

Coordination Services Charges - all charges stated in the Charges section of this Tariff, the FE
OATT and the FE Market-Based Rate Tariff that are billed by the Company (on behalf of
itself or any FirstEnergy affiliate or subsidiary) for Coordination Services performed
hereunder.

Creditworthiness — For the purpose of determining the ability of the Certified Supplier to meet
its obligations related to service hereunder, the Company may require reasonable credit
review procedures. This review shall be made in accordance with standard commercial
practices. In addition, the Company may require the Certified Supplier to provide and
maintain in effect during the term of the Coordination Agreement an unconditional and
irrevocable letter of credit as security to meet its responsibilities and obligations under the
Supplier Tariff, or an alternative form of security proposed by the Certified Supplier and
acceptable to the Company and consistent with commercial practices established by the
Uniform Commercial Code that protects the Company against the risk of non-payment and
default of the Certified Suppliers.

Customer - any person, partnership, association, or corporation receiving Competitive Retail
Electric Service from a Certified Supplier in accordance with the Restructuring Act.

DASR (Direct Access Service Request) — an electronic form of communication that shall be
exchanged between the Company and a Certified Supplier.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilitics Commission of Ohio
Issued by H. Peter Burg, President Effective: January [, 2001
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Electric Generation Supplier (“EGS”) - all of the entities set forth in R.C. 4928.08(A) and (B)
that have not received either certification by the Commission or written notification of
registration pursuant to Section V (E) herein.

FERC - the Federal Energy Regulatory Commission.

FirstEnergy (“FE”) — the parent company of Ohio Edison Company (and Ohio Edison's wholly
owned subsidiary, Pennsylvania Power Company), The Cleveland Electric llluminating
Company, and The Toledo Edison Company.

FirstEnergy ("FE") Market-Based Rate Tariff — the FE Market-Based Rate Tariff (or its
successor) on file with the FERC and which sets forth the rates, terms and conditions of the
sale of power by FirstEnergy and its subsidiary utility companies including any service
agreement executed there under.

FirstEnergy Open Access Transmission Tariff (“FE OATT”) - the FirstEnergy Open Access
Transmission Tariff (or its successor which may be through a successor organization) on file
with the FERC and which sets forth the rates, terms and conditions of transmission service
over transmission facilities located in the FirstEnergy System Control Area.

FirstEnergy System Control Center (“FE-SCC”) - the control center for the FE System
Control Area or its successor.

_FirstEnergy (“FE”) System Control Area - that certain Control Area recognized by the North
American Electric Reliability Council as the “FirstEnergy System Control Area.”

Interest Index - an annual interest rate determined by the average of 1-Year Treasury Bills for
September, October and November of the previous year.

Interval Meter ~ an electricity meter which records an End-use Customer’s electric usage for
defined intervals (e.g., 15 minutes, half-hour, hour, etc.), allowing the possibility for
consumption during different time periods to be billed at different rates and providing a
means for a Customer’s load pattern to be analyzed.

Meter Read Date - the date on which the Company schedules a2 meter to be read for purposes of
producing a customer bill in accordance with the regularly scheduled billing cycles of the
Company as the same may be modified from time to time.

Network Integration Transmission Service — transmission service provided under Section III
of the FE OATT.

Open Access Same-Time Information System (“OASIS”) - has the same meaning as set forth
in the FE OATT.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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Restructuring Act - Am. Sub. Senate Bill No. 3.

Regulated Utility Charges - utility charges for noncompetitive retail electric services including,
but not limited to, tariffed transmission and distribution and generation services that are
under the junisdiction of the Commission. May also include utility charges for
noncompetitive gas services.

Schedule - a schedule for the delivery of energy for the benefit of retail customers, prepared by
the Certified Supplier or its designated Scheduling Coordinator and submitted to the FE-SCC
in the format prescribed by FirstEnergy.

Scheduling Coordinator ~ an entity that performs one or more of a Certified Supplier's
Coordination Obligations.

Service Agreement - the initial agreement and any amendments or supplements thereto entered
into by the Certified Supplier and the Company for service under the FE OATT and the FE
Market-Based Rate Tariff.

Standard Offer Supply — the provision of energy and capacity by the Company to customers
that (1) choose not to obtain Competitive Retail Electric Services from a Certified Supylier
other than the Company, (2) return to the Company after having obtained Competitive Retail
Electric Services, or (3) contract for Competitive Retail Electric Services from a Certified
Supplier that breaches its obligation to deliver such energy or capacity.

Standard Rules and Regulations - The Company's Standard Rules and Regulations in effect as
approved by the Public Utilities Commission of Ohio.

Value Added Network (“VAN™) — a data transfer network that allows information to be sent
and received electronically using an electronic mailbox. This method must meet the
following minimum criteria:

Security and/or encryption of transactions and customer information.
Proof of transmission and receipt.

Positive identity of sender and recipient (non-repudiation).
Reliability.

Data and file integrity.

Network performance and availability.

Recoverability and archiving of data.

Filed pursuant to Order dated July 19, 2000 in Case No, 80-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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RULES AND REGULATIONS

L THE CERTIFIED SUPPLIER TARIFF

A,

Filing And Posting

A copy of this Tariff, which comprises the Charges, Rules and Regulations and
Coordination Agreement under which the Company will provide Coordination
Services to Certified Suppliers, is on file with the Commission and is posted and open
to inspection at the offices of the Company during regular business hours.

Revisions

Subject to Section II (B), this Tariff may be revised, amended, supplemented or
otherwise changed from time to time in accordance with law, and such changes, when
effective, shall have the same force as the present Tariff.

Application

The Tariff provisions apply to all Certified Suppliers providing Competitive Retail
Electric Services to Customers located in the Company's service territory, including
an affiliate or division of the Company that provides Competitive Retail Electric
Services, and with whom the Company has executed a Coordination Agreement as
required herein. An EGS which has failed to receive certification as a Certified
Supplier by the Public Utilities Commission is not lawfully permitted to supply
customers with Competitive Retail Electric Service. The Charges herein shall apply
as well to anyone receiving service unlawfully or to any unauthorized or fraudulent
receipt of Coordination Services in addition to any other remedies available

Rules and Regulations

The Rules and Regulations, filed as part of this Tariff, are a part of every
Coordination Agreement entered into by the Company pursuant to this Tanff and
govem all Coordination Activities. The obligations imposed on Certified Suppliers in
the Rules and Regulations apply as well to anyone receiving service unlawfully or to
any unauthorized or fraudulent receipt of Coordination Services in addition to any
other remedies available to the Company.

Statement By Agents

No Company representative has authority to modify a Tariff rule or provision, or to
bind the Company by any promise or representation contrary thereto or inconsistent
therewith.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-ED! and Case No. 99-1212-EL-ETP before

The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1, 2001
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IL SCOPE AND PURPOSE OF TARIFF

A.

Scope and Purpose of Tariff

This Tariff sets forth the basic requirements for interactions and coordination between
the Company and Certified Suppliers necessary for ensuring the delivery of
Competitive Retail Electric Service from Certified Suppliers to their Customers
commencing on and after January 1, 2001.

FERC Jurisdiction

The inclusion of FERC-jurisdictional matters within the scope of the Tanff is
intended solely for informational purposes and is not intended to accord any
Jjurisdictional authority over such matters to the Public Utilities Commission of Ohio.
Furthermore, to the extent that anything stated herein is found by FERC to conflict
with or to be inconsistent with any provision of the Federal Power Act (“FPA”), or
any rule, regulation, order or determination of FERC under FPA, then such FERC
rule, regulation, order or determination of FERC shall control. To the extent required
under any provision of the FPA, or any rule, regulation, order or determination of
FERC under the FPA, the Company shall endeavor to secure, from time to time, all
necessary orders, approvals, and determinations from FERC necessary to implement
this Taniff.

Filed pursuant to Order dated July {9, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before

The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January 1, 2001
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1. RELATIONSHIPS AMONG CUSTOMER CHOICE PROGRAM PARTICIPANTS

A. Provision of Coordination Services

The Company shall provide all Coordination Services, as provided herein, necessary
for the delivery of a Certified Supplier’s Competitive Retail Electric Services to serve
retail foad located within the Company’s certified service temitory.

B. Timeliness and Due Diligence

The Company and Certified Suppliers shall exercise due diligence in meeting their
obligations and deadlines under this Tariff so as to facilitate supply of Competitive
Retail Electric Service to customers.

C. Duty of Cooperation

The Company and Certified Supplier will cooperate in order to ensure delivery of
Competitive Retail Electric Service to Customers as provided for by this Tariff, the
Standard Rules and Regulations, the FE OATT, tie FE Market-Based Rate Tariff.

D. State Certification

Certified Supplier must have and maintain in good standing a certificate from the
Commission as a Certified Supplier. The Certified Supplier shall notify the Company
within three (3) business days of any amendment, revocation, termination or other
change in its Certification.

E. Energy Procurement

A Certified Supplier must make all necessary arrangements for supply and delivery of
capacity and energy in a quantity sufficient to serve its own Customers. In the event
the Certified Supplier fails to supply sufficient capacity and energy to serve its
customers, the Certified Supplier shail be responsible for payment for such capacity
and energy as provided in Section XV of this Tariff (Imbalance Service) and all other
applicable sections of this tariff.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-ED! and Case No. 99-1212-EL-ETP before
‘The Public Utilities Commission of Ohio
[ssued by H. Peter Burg, President Effective: Sanuary I, 2001
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1V. COMPANY AND CERTIFIED SUPPLIER OBLIGATIONS (GENERAL TERMS)

A.

C.

Multiple Certified Suppliers

Only one Certified Supplier shall provide Competitive Retail Electric Service to a
specific Customer’s Account during any given Billing Cycle, unless otherwise
provided by the Company’s tariff.

Partial Competitive Retail Electric Service

A Customer’s Account is not permitted to have partial Competitive Retail Electric
Service. The Certified Supplier shall be responsible for providing the total energy
consumed by the Customer's Account during any given Billing Cycle, unless
otherwise provided by the Company's tariff.

Consolidated Scheduling

Schedules may be combined if submitted to a single dispatch center using a single
class of transmission service (e.g. network service) and the transrission service, for
all loads scheduled, provides for the same method of calculating energy imbalance
settlements. Such consolidated scheduling shall, for example, permit the combined
scheduling of retail loads across the FirstEnergy Companies in Ohio that use a single
dispatch center and for combined scheduling for retail and wholesale loads under the
above stated circumstances.

Combining retail and wholesale schedules is permitted only if the same method of
calculating energy imbalance settlements is used for both. It is anticipated there will
be different methods when competition begins, and combining schedules will not be
permitted. However, there may eventually be a single method when scheduling is
done by a regional transmission (RTO), and then combining schedules would be
permitted, if otherwise permitted by the RTO.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before

The Public Utilities Commiission of Chio

[ssued by H. Peter Burg, President Effective: January 1, 2001
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D. FE-SCC Services and Obligations

1.

A Certified Supplier is responsible for procuring, taking and paying for those
services provided by the FE-SCC that are necessary for the delivery of
Competitive Retail Electric Services to its Customers pursuant to the Service
Agreement for Network Integration Transmission Service under the FE OATT
and this Tariff.

Ancillary services will be provided by the Company to customers at the rates
included in the applicable Company retail tariff. A Certified Supplier may acquire
Regulation and Frequency Response, Operating Reserve — Spinning, and
Operating Reserves — Supplemental from another source if it demonstrates to the
Company that it meets all North America Electric Reliability Council (“NERC”)
and regional requirements, and will be subject to all associated sanctions for
failure to provide Ancillary Services as specified in the FE OATT. Ancillary
Services provided by a Certified Supplier must be provided for all of the
Customers it supplies and must be provided as long as the Certified Supplier is
supplying its Customers. The Certified Supplier may not supply such services one

* month and then decline to supply them the next month. Failure to supply

Ancillary Services will result in a suspension of the Certified Supplier's
registration until resumption of such services by the Certified Supplier occurs.

The Certified Supplier is responsible for providing all real power losses that are
necessary for the delivery of Competitive Retail Services to its Customers. The
amount of losses to be provided by the Certified Supplier are as specified in the
FE OATT and the Service Agreement for Network Integration Transmission. If
mutually agreed, the Certified Supplier may acquire real power losses from the
Company at the rate specified in the FE OATT.

E. Energy Scheduling

A Certified Supplier must make all necessary arrangements for scheduling the
delivery of energy with FE-SCC.

F. Reliability Requirements

A Certified Supplier shall satisfy the reliability requirements of the Commission, or
any other governmental agency or NERC or regional reliability council or their
successor which apply to service provided under this Tanff.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-ED] and Case No. 99-1212-EL-ETP befare

The Public Utilities Commission of Ohio

lssued by H. Peter Burg, President Effective: January 1, 2001
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G. Supply of Data

Upon reasonable request a Certified Supplier and the Company shall supply to the
other aj] data, materials or other information specified in this Tariff, or otherwise
reasonably required by the Certified Supplier or Company in connection with the
provision of Coordination Services, in a timely manner.

H. Communication Requirements A Certified Supplier shall implement:

1. A VAN and a single EDI file transfer protocol, as determined by the Company.
Both data transfer methods must meet the minimum criteria of, and be endorsed
by, the Company.

2. Internet Access. A Certified Supplier shall have appropriate software for access
to the Company’s secure internet site for file viewing and downloads

3. Electronic Mail. A Certified Supplier shali have electronic mail ("e-mail")
capable of transferring energy schedules to FE-SCC.

I.  Payment Obligation

The Company’s provision of Coordination Services to a Certified Supplier is
contingent upon the Certified Supplier’s payment of all charges provided for in this
Tariff.

J. Record Retention

A Certified Supplier shall comply with all applicable laws and the Commission rules
and regulations for record retention.

K. Emergency Operation

‘1. Transmission service shall be provided pursuant to the FE OATT. The Certified
Supplier shall accept the FE-SCC determination that an emergency exists and will
comply with all FE-SCC directives issued pursuant to the FE OATT

2. The Certified Supplier shall require its Customer to shed load to rectify any
imbalance it has created in failing to meet its Schedule in the event that the FE-
SCC is unable to secure energy/capacity. The Company shall use reasonable
commercial efforts to supply the load of the Certified Supplier's customers,
including the imbalance load if any. However, the Certified Supplier shall curtail
its schedule to rectify any imbalance between its actual load and its lesser
schedule in the event that the FE-SCC is unable to secure energy and or capacity
to supply that difference in load.
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3. Emergency shutoff. The Company has the right to curtail a Certified Supplier's
schedule in order to maintain system integrity or to otherwise prevent the
occurrence of a system emergency or to rectify the occurrence of a system
emergency. The Company has the right to require redispatching of generation
resources in accordance with the FE OATT, Section 33, Load Shedding and
Curtailment to relieve an existing or potential system emergency
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V. SUPPLIER REGISTRATION AND PARTICIPATION REQUIREMENTS
A. Registration Process

The Company shall approve or disapprove the EGS registration within thirty (30)
calendar days of receipt of complete registration information from the supplier. The
thirty (30) day time period may be extended for up to thirty (30) days for good cause
shown, or until such other time as is mutually agreed to by the EGS and the Company.

The approval process shall include, but is not limited to: successful completion of the
credit requirements and receipt of the required collateral if any by the Company,
executed EDI Trading Partner Agreement and Certified Supplier Service Agreement,
payment and receipt of any supplier registration fee and completion of EDI testing for
applicable transaction sets necessary to commence service.

B. Registration for Coordination Services

An EGS seeking to obtain Coordination Services hereunder must deliver to the
Company a completed registration, consisting of the following.

1. a Coordination Agreement fully executed in triplicate by a duly authorized
representative of the EGS;

2. a) for all customers served at less than 69 kV and those above 69 kV who request
Network Integration Transmission Service, a Service Agreement For Network
Integration Transmission Service under the FE OATT fully executed in triplicate
by a duly authorized representative of the EGS;

b) for Certified Suppliers supplying service to transmission level retail customers,
i.e., 69 kV and above, a Service Agreement for any applicable service related
provision of the FE OATT fully executed in triplicate by a duly authorized
representative of the EGS;

3. a Service Agreement under the FE Market-Based Rate Tariff, fully executed in
triplicate by a duly authorized representative of the EGS;

4. the EGS’s Ohio sales tax identification number;

5. a copy of the EGS’s certification issued by the Commission to provide
Competitive Retail Electric Services to the Company’s retail customers;

6. a copy of the EGS’s certification application submitted to the Commission to
apply for its certificate;

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
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CO

DO

10.

a Credit History Form, available from the Company, fully completed in duplicate;
and

for Customers that have elected the one-bill option, a copy of the Certified
Supplier’s rate schedule must be provided to the Company, which will seek to
implement such rate schedule within two weeks, but in no event longer than 90
days of receipt. The Company reserves the right to limit the number of rates per
Certified Supplier prior to the start date of competition.

the EGS must demonstrate to the Company’s satisfaction that its Electronic Data
Interchange ("EDI") is fully functional and capable of performing the necessary
data transference functions required to supply the Company with data necessary to
operate its business.

a Service Agreement for Electronic Data Interchange Trading Partner fully
executed in triplicate by a duly authorized representative of the EGS.

Incomplete Registrations

In the event the EGS fails to provide all of the information specified in Section V (B),
the Company shall provide written notice to the EGS of the registration’s deficiencies
within ten (10) calendar days after the Company’s receipt of the registration. The
Company will not process an incomplete registration until the EGS corrects the
deficiencies and delivers a completed registration to the Company.

Grounds for Rejecting Registration

The Company may reject a registration for Coordination Services on any of the
following grounds:

L.

the EGS has undisputed outstanding debts to the Company arising from its
previous receipt of Coordination Services from the Company.

the EGS has failed to comply with payment and billing requirements specified in
Rule 12 of the Tariff;

the Company has provided written notice to the EGS that a registration is
incomplete and the EGS has failed to submit a completed registration within thirty
(30) business days of deficiency notification.

the EGS has been rejected by the Company as not being creditworthy.

the EGS has failed to comply with all applicable requirements of the FE-OATT
and the FE Market-Based Rate Tariff for its registration to be accepted as
complete.
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E.

F.

6. the EGS has contracted to use the services of more than one Scheduling
Coordinator for service to customers within the Company's certified service
territory. Use of more than one Scheduling Coordinator is not permitted.

7. The EGS has failed to execute an EDI Trading Partner Agreement, and/or has not
completed EDI testing for applicable transaction sets necessary for the
commencement of service.

Approval of Registration

Upon its approval of a registration for Coordination Services, the Company shall
execute the Coordination Agreement tendered by the registrant and shall provide one
copy to the EGS and maintain a copy for its own records. The Company shall send
written notification of approval of registration to the EGS and the Commission.

Identification Numbers

Upon its approval of a registration for Coordination Services, the Company will use
the assigned EGS identification number in subsequent electronic information
exchange between the EGS and the Company. In addition, the Company may also
assign to the EGS identification numbers that may be required by FE-SCC in
connection with the submission and/or confirmation of load schedules for serving
load in the Company’s service territory.

. Commencement of Coordination Services

Coordination Services shall commence within thirty (30) business days after the
Commission issues its certification following the Company’s approval of an EGS’s
registration for Coordination Services, provided that all of the information necessary
for the Company to provide Coordination Services has been provided to the
Company. Following certification by the Commission and registration with the
Company, the EGS is considered a Certified Supplier, subject to compliance with this
Tariff and the Commission's continuing authority.
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VI. CREDIT REQUIREMENTS

The Company will apply, on a non-discriminatory and consistent basis, reasonable

financial standards to assess and examine an EGS’s creditworthiness. These standards
will take into consideration the scope of operations of each EGS and the level of risk
to the Company. This determination will be aided by appropriate data concemning the
EGS, including load data or reasonable estimates thereof, where applicable.

An EGS shall satisfy its creditworthiness requirement and receive an unsecured credit
limit by demonstrating that it has, and maintains, investment grade long-term bond
ratings from any two of the following four rating agencies:

AGENCY SENIOR SECURITIES RATING (BONDS)
Standard & Poors BBB- or higher
Moody’s Investors’ Services Baa3 or higher
Fitch IBCA BBB- or higher
Duff & Phelps Credit Rating Company BBB- or higher

The EGS will pro*ide the Company with its or its parent’s most recent independently-
audited financial statements, (if applicable) and, its or its parent’s most recent Form
10-K and Form 10-Q (if applicable).

The Company shall make reasonable alternative credit arrangements with an EGS that
is unable to meet the aforementioned criteria and with those EGSs whose credit
requirements exceed their allowed unsecured credit limit. The EGS may choose from
any of the following credit arrangements in a format acceptable to the Company: a
guarantee of payment; an irrevocable Letter of Credit; a Prepayment Account
established with the Company; a Surety Bond, including the Company as a
beneficiary; or other mutually agreeable security or arrangement. The alternate credit
arrangements may be provided by a party other than the Certified Supplier, including
one or more ultimate customers. The fact that a guarantee of payment, irrevocable
Letter of Credit, Prepayment Account, or Surety Bond is provided by a party other
than the Certified Supplier shall not be a factor in the determination of the
reasonableness of any alternative credit arrangement, as long as such party and the
related credit arrangements meet the Company’s standard credit requirements. The
amount of the security required must be and remain commensurate with the financial
risks placed on the Company by that EGS, including recognition of that EGS’s
performance.

The Company will make available on request its credit requirements. An EGS may
appeal the Company’s determination of credit requirements to the Commission or
seek Staff mediation as to any dispute.
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VII. CUSTOMER ENROLLMENT PROCESS

A. Pre-Enrollment Customer Information List

Upon request, the Company will electronically provide to any Certified Supplier the
most recent Customer information list. The Certified Supplier will pay the Company
$150.00 per list for providing the list to the Certified Supplier.

The Company will offer the Customer information list to Certified Suppliers
beginning in October 2000 with updates available quarterly throughout the market
development period. Once the list has been updated, a Certified Supplier may not use
a Customer information list from a prior quarter to contact Customers, but Certified
Suppliers shall not be required to purchase subsequent lists.

The Company will provide Customers the option to have all the Customer’s
information listed in the section below removed from the Customer information list.
At the same time the Company will also provide Customers the option to have all
Customer’s information listed below reinstated on the Customer information list. The
Customer will be notified of his or her options quarterly throughout the market
development period.

The following information will be provided on the Customer information list for each
Customer who has not requested that all information be removed from this list:

i)  End-use Customer name

ii)  Service Address

iii)  Service City

iv)  Service State and Zip Code

v)  Mailing Address

vi) Mailing City

vii) Mailing State and Zip Code

viii) Rate Schedule under which service is rendered, including class and sub-
class (if applicable)

ix)  Rider (if applicabie)

Xx)  Load Profile Reference Category

xi)  Meter Type (will provide information that is readily available)

xii) Interval Meter data indicator (will provide information that is readily
available)

xiii) Budget Bill / PIPP indicator

xiv) Meter Read Cycle :

xv) Most recent twelve (12) months of historical consumption data (actual
energy usage plus demand, if available)
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The Company will provide the Customer information list by either a compact disc or
on a designated website. The information wil) be prepared and distributed in a
uniform and useable format that aliows for data sorting. Customers participating in
the percentage of income payment plan (PIPP) program will be coordinated
exclusively through the PIPP program administered by the Ohio Department of
Development.

B. Certified Supplier Requests for Customer Information

Certified Suppliers may request historical Interval Meter data through a DASR after
receiving the appropriate Customer authorization. The Interval Meter data will be
transferred in a standardized electronic transaction. The Certified Supplier will be
responsible for the costs incurred to prepare and send such data per the Schedule of
Fees and Charges attached hereto.

C. Direct Access Service Requests (DASRs)

Enroliment of Customers is done through a DASR, which may be submitted only by a
Certified Supplier.

DASRs will be effective on the next Meter Read Date provided that it is received by
the Company at least twelve (12) calendar days before the next Meter Read Date,
unless otherwise provided in the Company’s tariff.

All DASRs will be submitted to the Company no more than thirty (30) calendar days
prior to the scheduled Meter Read Date when the Certified Supplier desires the switch
to occur, unless otherwise agreed upon by the parties. The Company will process all
valid DASRs and send the Customer confirmation within two business days.
Simultaneous with the sending of the notice to the Customer, the Company will
electronically advise the Certified Supplier of acceptance. Notice of rejection of the
DASR to the Certified Supplier shall be sent in one business day, if possible, but in
no event later than four (4) calendar days, and include the reasons for the rejection.
The Company shall provide a rescission period as provided by the Commission’s
rules. If the Customer rescinds, the Company shall send a drop notice to the Certified
Supplier. In the event of Customer rescission, the previous Certified Supplier will
continue to serve the Customer under the same terms and conditions.

Enrollments will be processed on a “first in™ priority basis based on the received date,
and using contract date as the tie-breaker. Any subsequent eprollment DASRs
received within the same Billing Cycle will be rejected and returned to the Certified
Supplier who submitted the DASR.

To participate in the Customer Choice Program, a Customer must have an active
electric service account with the Company. After the electric service account is active,
a Certified Supplier may submit a DASR as described herein.
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D. Certified Supplier Selection

The Certified Supplier will obtain appropriate authorization from the Customer, or
from the person authorized, per Commission requirements, to act on the Customer's
behalf, indicating the Customer's choice of the Certified Supplier. The authorization
must provide the customer’s name, address, and account number. It is the Certified
Supplier's responsibility to maintain records of the Customer’s authorization in order
to provide documented evidence of authonization to the Company and the
Commission.

A Customer may have only one firm power Certified Supplier for any billing month
for each customer account with the Company. For each customer account with the
Company, a Customer may not split non-interruptible generation supply between two
Certified Suppliers or between the Company’s Standard Offer Supply and service by a
Certified Supplier during a billing month. No Customer shall be provided with
Competitive Retail Electric Services by more than one Certified Supplier during the
same billing month for each customer account.

If a Customer contacts the Company to request initial service from a Certified
Supplier or to request a change of Certified Supplier, the Company will inform the
Customer that the Certified Supplier must be contacted directly with the request.

If a Customer contacts the Company to discontinue electric service at the Customer’s
then current location, and initiates a request for service at a new location in the
Company’s service territory, the Company will notify the current Certified Supplier of
the Customer’s discontinuance of service for the account at the Customer’s old
location. '

If the Company elects to change the account number for 2 Customer receiving
Competitive Retail Electric Service from a Certified Supplier, the Company will
notify the Certified Supplier of the change in account number at the same Customer
location.

E. Provisions relating to a Certified Supplier's Customers
1. Arrangements with Certified Supplier's Customers

Certified Suppliers shall be solely responsible for having appropriate contractual or
other arrangements with their Customers necessary to implement Competitive Retail
Electric Service consistent with all applicable laws, Commission requirements, and
this Tariff. The Company shall not be responsible for monitoring, reviewing or
enforcing such contracts or arrangements.
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2, Transfer of Cost Obligations Between Certified Suppliers and Customers

Nothing in this Tariff is intended to prevent a Certified Supplier and a Customer from
agreeing to reailocate between them any Charges that this Tariff imposes on the
Certified Supplier, provided that any such agreement shall not change in any way the
Certified Supplier's obligation to pay such Charges to the Company, and that any such
agreement shall not confer upon the Company any right to seek recourse directly from
the Certified Supplier's Customer for any charges owed to the Company by the
Certified Supplier.

F. Customer Return to Standard Offer Supply

A Customer’s return to Standard Service Offer may be a result of Customer choice,
supplier default, termination of a supplier contract, opt out or termination of a
governmental aggregation program, or supplier withdrawal.A Customer may contact
the Company to return to the Company’s Standard Offer Supply. The retumn to the
Standard Offer Supply shall be conducted under the same terms and conditions
applicable to an enroliment with a Certified Supplier. Thus, the Company will provide
a rescission period consistent with the Commission rules. Provided the Customer has
chserved the applicable notification requirements and the Company has effectua‘ed
the request to return to the Standard Offer Supply twelve (12) calendar days prior to
the next regularly scheduled Meter Read Date, the Customer will be returned to the
Standard Offer Supply on the next regularly scheduled Meter Read Date.

Large Commercial and Industrial Customers Return to Standard Offer Rate

Return to Standard Offer Supply will be pursuant to the Company’s Standard Rules
and Regulations Section XIV Return to Standard Offer Supply.

Residential and Small Commercial Customers Return to Standard Offer Rate

Residential and Small Commercial Customers return to Standard Offer Supply will be
pursuant to the Company’s Standard Rules and Regulations Section XIV Return to
Standard Offer Supply.
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VIII. CUSTOMER INQUIRIES AND REQUESTS FOR INFORMATION

A. Customer Requests for Program Information and/or Usage Data

Upon request, Customers will be sent an information package containing a summary
of the program and a current list of Certified Suppliers, which will be sent to the
Customer’s service or mailing address.

The list of Certified Suppliers will be provided to any Customer upon request, all new
Customers, any Customer who is dropped for nonpayment by a Certified Supplier, an
Customer who returns due to default by a Certified Supplier, and as otherwise
required by Commission rules.

The list of Certified Suppliers will be posted on a designated website. The list of
Certified Suppliers will contain suppliers currently registered to enroil Customers in
the Company’s service territory and, until March 1, 2001, EGSs that have a
registration pending with the Company. The list of Certified Suppliers will also
designate, if available, which customer classes Certified Suppliers will be serving.
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IX. METERING SERVICES AND OBLIGATIONS

A. Meter Requirements

Interval Meters will be required for Customers who select a Certified Supplier and
have a maximum annual peak demand greater than or equal to 400kW in 2001-2002,
300kW in 2003, and 200kW thereafter for the most recent twelve (12) month period
and for all Customers whose expected load pattern does not match one of the
Company’s standard load profiles.

B. Interval Meter Charges and Installation Process

The Customer or Certified Supplier may request an Interval Meter for use at any
account below the interval meter threshold. The Customer shall be responsible for the
incremental costs of upgrading the present meter plus all incremental costs associated
with the installation of required or requested interval metering.

The Customer or the Customer’s Certified Supplier may select a meter from the
Company’s approved equipment list. The Customer or its Certified Supplier may
communicate with the meter for {1e purpose of obtaining usage data, subject to the
Company’s communication protocol. Apy changes in the Customer’s meter necessary
to accommodate a Certified Supplier’s systems, price schedules, telemetry or other
requirements must be compatible with and meet the Company’s specifications for
metering and any applicable regulations. Either the Customer or the Certified Supplier
shall provide, at its sole cost and expense, the installation, operation and maintenance
of the required compatible communication/telephone link(s) in order to transmit
metered information from meters equipped for telemetry of metered data.

A Customer that is required to have interval metering must approve a work order for
Interval meter installation before it can be served by a Certified Supplier. For
Customers who are required to have an Interval Meter for the requested service,
service may begin, assuming an approved work order, using a Company load profile
for settlement; consumption meter reads would continue to be used for billing. This
would be the approach during the period between when the Customer has requested
an Interval Meter and the time that the Company is able to install such a meter.
Customer shall provide adequate space for such Interval metering; shouid provide
access for meter reading, meter testing, etc.

C. Billing Meters

Any meter used for billing, capacity and energy obligations and reconciliation
determinations shall be installed, owned and maintained by the Company. All meters
used for billing shall be maintained and tested in accordance with applicable
Commission regulations.
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D. Meter Testing

The Company will test designated Company-owned meters upon the written request
of the Certified Supplier. If the accuracy of a Company-owned meter is found to be
outside Commission requirements, the costs of such test shall be borne by the
Company. Ifa Company-owned meter is tested and found to be within Commission
accuracy requirements, the costs of such test shall be bome by the Certified Supplier.
Any Company-owned meter found to be outside Commission accuracy requirements
or otherwise defective shall be adjusted, repaired or replaced at the sole cost or
expense of the Company, unless such deviation is determined to be the fault of the
Customer or the Certified Supplier. Imbalance reconciliations under Section XV shall
not be adjusted for any meter inaccuracies. If the Customer requests these meter tests
then the rate charged is determined by the regulations.

E. Meter Reading

The Company shall read Customer meters on a monthly basis or as otherwise
provided in its Standard Rules and Regulations or in Commission regulations, It is
understood that it may not be possible in some circumstances to read a Customer’s
meter in a particular month. In such case, the Company shall estimate the meter
reading in accordance with its standard procedures and Standard Rules and
Regulations, and such estimate shall constitute the meter reading for the month.

F. Billing Cycles

Meters will be read and billed on a monthly basis on a predetermined meter reading
schedule. The Company uses 21 billing cycles per revenue month. Each business
day’ one of the cycles will be read until all 21 cycles have been read and the month is
considered complete for reporting and revenue purposes. Meter reading intervals will
be performed on the Company’s existing schedules and will cover approximately 30
days, but may vary between 27 to 35 days. The Company may change its meter
reading schedules at its discretion. If a Certified Supplier requires or requests more
consumption data than is normally provided by the monthly meter reading, the
additional information will be obtained provided that appropriate metering is installed
by the Company and that any incremental costs are paid by the Certified Supplier.

1 “Business days"” for purposes of bifling cycles shalf include afl days in a calendar year except: Saturdays and Sundays and
Com observed holidays as specified in its Standard Rules and Regulations.
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G. Meter Data Provided by the Company to a Certified Supplier

Regardless of whether the Company or a Certified Supplier performs Customer
billing for a Certified Supplier's energy charges, the Company will make available to
a Certified Supplier monthly files containing meter readings, total kWh usage,
registered maximum demand (where applicable), and reading type information (i.e.,
actual or estimated), and any other relevant information mutually agreed upon by the
Company and Certified Supplier, for each of the Certified Supplier's Customers, as it
becomes available by billing route.

Summary Interval Meter Data. Interval meters are read on a monthly schedule, and
raw hourly data is processed through the Company’s metering subsystem, which in
turn provides summary information to the Company’s Customer billing system. This
summary information consists of total kWh usage over the billing cycle, and
maximum on-peak and off-peak demands over the billing cycle. This summary
information will be provided to a Certified Supplier on a monthly basis for that
Certified Supplier’s Customers equipped with interval metering equipment. Should
an interval metered Customer, or that Customer’s Certified Supplier, request
hardcopy or electronic file formats of non-summary information (detailed hourly or
sub-hourly metering information), the Company will provide such information, to the
extent that it is available, by account, with the Certified Supplier being responsible for
the Company’s cost of providing such information per the Schedule of Fees and
Charges.

H. Interval Meter Interrogation

If a Certified Supplier wants to interrogate a Interval Meter directly, via a read-only
software product, this request must be in writing to the Company and a one time fee
of $65.00 will be charged in order to password protect the billing parameters of the

Interval Meter.
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X. BILLING SERVICES AND OBLIGATIONS

A. Customer Billing by the Company

All Certified Supplier charges to Customers, if billed by the Company, shall be billed
in accordance with the Standard Rules and Regulations and individual service tariffs
and the following provisions:

B. Company Billing for Certified Supplier

Nothing in this Rule shall require the Company to manually bill more Customers
within a rate class than it bills manually for its distribution service Customers. Within
this context, if the Company’s billing system has the capability to bill the price plans
offered by the Certified Supplier, the Certified Supplier may request the Company to
do all or some of the billing for the Certified Supplier's Customers based on the
Customers’ preferences. Pricing must be compatible with existing metering.

In those situations where the Company's billing system is unable to calculate the
Crtified Supplier charges under the pricing format being used by the Certified
Supplier, the Company will provide the Certified Supplier with sufficient meter data
on a timely basis so that the Certified Supplier can bill the Customer directly under
the two-bill method. The Company billing for Certified Suppliers will be done
through a rate ready method only. Under the rate ready method, the Company bills the
Customer under a rate schedule provided by the Certified Supplier.

C. Billing Files

Where the Certified Supplier has requested the Company to act as the Certified
Supplier’s billing agent, the Company shall electronically transmit files of billing
detail daily to the Certified Supplier. Such files shall include the Customer account
number, rate codes, usage information, demand and energy charges, sales tax, and
other Certified Supplier charges
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Xl. CUSTOMER PAYMENT PROCESSING AND COLLECTIONS FOR
CONSOLIDATED BILLING

A. Company Reimbursement to Certified Supplier for Customer Payments

Where the Company acts as the billing agent for the Certified Supplier, the Company
shall reimburse the Certified Supplier for all energy charges, late fees, sales taxes, and
other charges collected on behalf of the Certified Supplier at Jeast every two weeks.
The Certified Supplier assumes all risks of non-payment by a Customer and the
Company is obligated to remit to the Certified Supplier only the difference between
(a) amounts received from Customers taking service from the Certified Supplier and
(b) any amounts owed to the Company by or with respect to such Customer,
consistent with the application of payment procedures set forth in Section XI (B)
below.

B. Application of Payment

The Company will conduct all remittance processing of current customer charges. In
the event that a Customer remits a partial payment of a bill, the remittance will be
applied against the varions amounts that may be dve and owing to the Company and
the Certified Supplier, in the order set forth in 0.A.C 4901:1-10-22(I). Any amount
remitted by a Customer in excess of the total due and owing the Company will be
held in the Customer’s account with the Company for distribution in the following
billing cycle(s) or, at the Customer’s request, will be refunded to the Customer. In the
event that any Customer checks are returned dishonored by a bank, the corresponding
debits will be applied in inverse order to the order set forth above for the application
of remittances. The Company will correct any misapplied payments or transactions.
The Company will also provide the Certified Supplier an electronic file consisting of
Customer payments and any returned checks and/or Customer adjustments. The
monthly billing statement and invoice rendered by the Company to the Certified
Supplier, as described in Section XII (B) below, will include charges to be paid by the
Certified Supplier for costs associated with this electronic funds transfer, as set forth
in the Schedule of Fees and Charges.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
1ssued by H. Peter Burg, President Effective: January 1, 2001



Ohio Edison Company Original Sheet No,. 1
Akron, Ohio . P.U.C.0. No. 8-1 Page 27 of 54

C. Certified Supplier Billing Data

The Certified Supplier shall provide all data in its possession necessary for the timely
generation of bills. A failure of the Certified Supplier to provide necessary data to the
Company in a timely fashion may delay generation of a bill for the month to which
the data pertains. In such instances, the Certified Supplier is responsible for all fines
and violations, if any, arising as a consequence of the Company’s inability to render a
timely bill.

D. No Certified Supplier Termination of Service

The Certified Supplier will not be permitted to physically terminate electric service to
a Customer for nonpayment.
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XIl. CERTIFIED SUPPLIER BILLING TERMS AND CONDITIONS

A. Netting of Customer Payment and Certified Supplier Charges Billed by the
Company

If the Certified Supplier defaults and the Company is performing Consolidated Billing
of Customers for the Certified Supplier, the Company reserves the right to retain the
payments collected from the Customers and apply the payments to the Company's
charges.

B. Certified Supplier Payment of Obligations to the Company

A Certified Supplier shall pay ali Coordination Services Charges or any other Charge
it incurs hereunder in accordance with the following provisions:

1. Billing Procedure. Each month, the Company shall submit an invoice to the
Certified Supplier for all Coordination Service Charges provided under this Tarif.
The invoice may be transmitted to the Certified Supplier by any reasonable
method requested by the Certified Supplier. A Certified Supplier shall make
payment for Charges incurred on or before ths due date shown on the bill. The
due date shall be determined by the Company and shall not be less than three (3)
banking days from the date of transmittal of the bill.

2. Manner of Payment. The Certified Supplier shall make payments of funds
payable to the Company by wire transfer to a bank designated in Section
X11.(B.3.). The Company may require that a Certified Supplier that is not
Creditworthy tender payment by means of a certified, cashier’s, teller’s, or bank
check, or by wire transfer, or other immediately available funds. If disputes arise
regarding a Certified Supplier bil), the Certified Supplier must pay the undisputed
portion of disputed bills under investigation.

3. Wire Transfer. Payment to the Company by the Certified Supplier must be made
by electronic wire transfer or such other means as will cause payment to be
available for the use of the Company on the due date. All payments shall be wire
transferred to the bank designated by the Company.

4. Late Fee for Unpaid Balances. If payment is made to the Company after the due
date shown on the bill, a late fee will be added to the unpaid balance until the
entire bill is paid. This late fee will be 1 1/2% per month on the unpaid balance.
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S. Certified Supplier’s Failure To Pay. In the event the Certified Supplier fails,
for any reason other than a billing dispute as described below, to make payment to
the Company on or before the due date as described above, and such failure of
payment is not corrected within five (5) business days after the Company notifies
the Certified Supplier to cure such failure, a breach by the Certified Supplier shall
be deemed to exist. In the event of a billing dispute between the Company and the
Certified Supplier, the Company will continue to provide service pursuant to the
Coordination Agreement and the Tariff as long as the Certified Supplier continues
to make all payments not in dispute.

(a) Certified Supplier Offset. In the event a Certified Supplier is deemed to be
delinquent under XII.(B.5.)., the Company, may at its sole discretion, reduce
the reimbursement to the Certified Supplier for amounts collected by the
Company by the amount owed to the Company.

C. Billing for Supplier Obligations to Other Parties

The Company will assume no responsibility for billing between a Certified Supplier
and any party other than the Company.

D. Guarantee of Payments

Before the Company will render service or continue to render service, the Company
will require an applicant for Coordination Service or a Certified Supplier currently
receiving such service that has Bad Credit to provide a cash deposit, letter of credit,
surety bond, guarantee, or other financial instrument satisfactory to the Company.
The Company will use the financial instrument as security for the payment of final
bills, protection against Certified Supplier default on breaches, and compliance with
the Company's Rules and Regulations. In addition, the Company may require a
Certified Supplier to post a deposit at any time if the Company determines that the
Certified Supplier is no longer Creditworthy.

E. Amount of Deposits

The deposit shall be equat to the value of Coordination Services Charges the
Company projects the Certified Supplier will incur during the next three billing
periods based on that Certified Supplier's forecasted load obligation.

F. Return of Deposits

Upon discontinuance or termination of service, deposits will be returned with accrued
interest to the Certified Supplier upon payment of all service charges and guarantees
or with deduction of unpaid accounts.
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G. Interest on Deposits

The Company will allow simple interest on cash deposits calculated at the lower of
the Interest Index or six (6) percent. Deposits shall cease to bear interest upon
discontinuance of service (or, if earlier, when the Company closes the account).

H. The Company may increase the required amount of the financial instrtument to an
amount equivalent to the Certified Supplier’s sales for the three peak months of the year,
to protect against a breach or default by the Certified Supplier in the event the Certified
Supplier fails to deliver energy to a Customer.

I. Credit Information

In addition to information required otherwise hereunder, a Certified Supplier shall be
required to provide to the Company such credit information as the Company
reasonably requires.
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XIII. LOAD PROFILING AND FORECASTING
A. Customer Load and Weather Forecasting

The Company shall make available a day-ahead forecast of total control area load to
Certified Supplier. The Certified Supplier is responsible for developing an
aggregated load forecast for its Customer's load. The aggregated load forecast shall
include transmission and distribution losses pursuant to Section XIII (C). The
aggregated load forecast is subject to the Monthly Energy Imbalance Service and Rate
provisions in XV as well as all other relevant sections of this Tariff. Day-ahead
weather forecasting will be provided through an Internet web site link to an applicable
source. The Company has no liability for the inaccuracy of such load and weather
forecasts or any party’s reliance thereon.

B. Forecasting Methodology

The load forecast developed by the Certified Supplier shall conform to Sections X
(B.1) and XIII (B 2) as well as all other relevant sections of this Tariff and the FE
OATT.

1. Monthly Metered Customer Forecasts
The Company shall provide to the Certified Supplier hourly load profiles
including transmission and distribution losses for the various rate classes of the
Company’s retail customers that do not have interval metering. The Company at
its discretion may update, add, or modify the load profiles for any or all customer
rate classes during the term of the Tariff on a prospective basis.

2. Hourly Metered Customer Forecasts
The Certified Supplier shall forecast its Customers’ load for hourly metered
Customers, adjusted for the inclusion of losses.

C. Real Power Losses

Losses will be calculated by multiplying the Retail Customer(s) load times the
applicable Real Power Loss Factor specified below:

Service Voltage Level Cumulative Loss Factor
138 kV 2.0%
69 kv 3.4%
23 kVto < 69kV 3.5%
24kVto<23kV 6.4%
<24kV 10.1%
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XIV. LOAD SCHEDULING

A. Whole Megawatts (MWs)

For any hour when the entity acting as a Scheduling Coordinator supplies electric
energy to its Customer it must submit a schedule. Scheduling shall be done in whole
MW amounts. Scheduling of ones (1) and zeros (0) will be permitted for loads of less
than one (1) MW. All Scheduling Coordinators must follow the required scheduling
mechanisms in accordance with the FE OATT.

B. Energy Schedules

The Certified Supplier, or its designated Scheduling Coordinator, shall be responsible
for scheduling energy and purchasing all transmission services (including Ancillary
Services) necessary to get energy to the Customer’s point of delivery. Transmission
services, losses and Anciilary Services from the point of receipt to the Customer’s
point of delivery shall be provided pursuant to the Service Agreement for Network
Integration Transmission Service under the FE OATT.

C. Submitting Energy Schedules

The format of the energy schedule shall be that provided by the Company to the
Certified Supplier or its designated Scheduling Coordinator. Schedules shall be e-
mailed to FE-SCC (aggregated by source of supply) no later than 10:00 a.m. of the
day prior to commencement of such service. Schedules submitted after 10:00 a.m.
will be accommodated if practical. In the event e-mail is unavailable, suppliers will
be informed of an alternative method of communication. Separate Certified Supplier
specific hourly Schedules must be provided by the Certified Supplier or its designated
Scheduling Coordinator for each point of receipt to which energy is to be delivered to
the FirstEnergy System. Hour-to-hour energy schedules that are to be delivered must
be stated in increments of whole MW values per hour. The Company reserves the
right to require a Certified Supplier or its designated Scheduling Coordinator to
schedule hourly Ioads based upon the appropriate load profiles for the forecasted
conditions.

D. Energy Schedule Changes

Schedule changes will be permitted up to twenty (20) minutes before the start of the
next clock hour provided that the delivering party and receiving party both agree to
the schedule modification.
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E. Participation through a Scheduling Coordinator

If a Certified Supplier chooses not to interact directly with the Company for
scheduling purposes, a Certified Supplier may become a Coordinated Certified
Supplier by entering into a business arrangement with another Certified Supplier that
will act as a Scheduling Coordinator. A Coordinated Certified Supplier may enter
into this business arrangement with a Scheduling Coordinator for an individual
service, such as load forecasting, or for a variety of services including assessing
import capability, load forecasting, scheduling, and reconciliation rights and
responsibilities. To the extent it is responsible for the following activities, the
Scheduling Coordinator's assessment of import capability, load forecasting,
scheduling, and reconciliation rights and responsibilities shall include its own
Customers and the Customers of its Coordinated Certified Suppliers. All actions of
the Scheduling Coordinator that relate to one of its Coordinated Certified Suppliers
are binding on, and attributable to, said Coordinated Certified Supplier.

F. Designation a Scheduling Coordinator

To designate a Scheduling Coordinator, a Certified Supplier must provide the
Company with a completed Scheduling Coordinator Designation Form, which is a
part of this Tariff, fully executed by both the Certified Supplier and the Scheduling
Coordinator. The Scheduling Coordinator Designation Form is not intended to
supplément or replace any agency contract between a Certified Supplier and a
Scheduling Coordinator.

G. Change in or Termination of Scheduling Coordinator

To change Scheduling Coordinators, or cease using a Scheduling Coordinator, a
Certified Supplier shall notify the Company in writing and said notice shall specify
the effective month of the change or termination. The effective day of the change or
termination shall be the first day of the calendar month after the date of the
notification letter unless notification is received by the Company less than ten
business days before the first day of that month, in which case the effective day of the
change shall be the first day of the subsequent month. In the event a Certified
Supplier ceases using a Scheduling Coordinator, a Certified Supplier shall
immediately resume the direct performance of all Certified Supplier obligations under
this Tariff.
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H. Scheduling and Reconciliation through a Scheduling Coordinator

Coordinated Certified Suppliers cannot, on an individual basis, submit Schedules or
propose scheduling changes to the Company. Rather, the Scheduling Coordinator is
responsible for submitting all Schedules and changes thereto on behalf of itself as
well as its Coordinated Certified Suppliers. The Scheduling Coordinator shall submit
separate Schedules on behalf of itself as well as its Coordinated Suppliers. The
Scheduling Coordinator shall be the sole point of contact with the FE-SCC in regard
to all scheduling activities, and to the FirstEnergy Competitive Retail Electric Service
Certified Supplier Contracts Administrator for all reconciliation activities.

1. Primary Obligations of a Coordinated Supplier

Notwithstanding their designations of Scheduling Coordinators, each and every
Certified Supplier remains primarily responsible for fully satisfying the requirements
of this Supplier Tariff.

J. Multiple Scheduling Coordinators

A Certified Supplier is prohibited from contracting with mu!tipie Scheduling
Coordinators for service under this Supplier Tariff.
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XV. TRANSMISSION AND RETAIL ENERGY IMBALANCE SERVICE

A. Monthly Settlement

Energy Imbalances will be calculated and settled within sixty (60) calendar days afier
the end of a calendar month, unless otherwise stated in accordance with the
Company’s OATT.

B. General Description

The Energy Imbalance Service accounts for mismatches between the energy delivered
by a Certified Supplier’s Schedule for serving its Customers and the energy that was
actually used by those Customers. The energy imbalance calculation shall occur after
the monthly reading of Customers’ meters. The Certified Supplier agrees that Energy
Imbalance Service will be provided under the rates, terms, and conditions of the FE
OATT. The Certified Supplier shall enter into a Service Agreement for Network
Integration Transmission Service prior to providing electric service to any Company
retail customers. The Company shall be the default supplier in all instances when the
Certified Supplier does not meet its Customer load and the Certified Supplier shal}
pay the Company for such supply. ‘

C. Billing

Billing for energy imbalances shall be rendered by the Company on a monthly basis.
Amounts owed by a Certified Supplier to the Company, or vice versa, shall be netted
against one another and an invoice or payment, as the case may be, shall be sent by
the Company in the appropriate amount. Failure by the Certified Supplier to render
payment to the Company by electronic funds transfer within 14 banking days from the
date of the invoice shall subject the Certified Supplier to a late penalty fee of 1-1/2%
per month until paid in full. The Company shall have the right, but shall not be
required, to net amounts owed by the Certified Supplier for energy imbalance against
amounts owed to the Certified Supplier under the combined billing option in Section
XII. If the Company does not receive written notification from the Certified Supplier
of an objection to a transaction statement within fourteen (14) calendar days from the
rendering thereof, said transaction statement shall be deemed conclusive and binding
on the Certified Supplier.
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D. Metered Data Collection

Meter data collected by the Company shall be used to calculate the quantity of energy
actually used by a Certified Supplier’s Customers for a particular energy imbalance
period.

1. Monthly Metered Customers
Data from monthly metered Customers is collected corresponding to Customers’
billing cycles. To reconcile energy mismatches on an hourly basis, the Company
shall convert such meter data for Customers to equivalent hourly usage. Load
profiles may be used at generation level for the inclusion of losses to derive an
hour-by-hour usage.

2. Hourly Metered Customers
Data from hourly metered Customers will be collected by the Company on a
monthly basis. To reconcile energy mismatches on an hourly basis, the Company
will use the actual time interval data. The actual hourly metered energy
consumption will be used at generation level for the inclusion of losses.

E. Monthly Energy imbalance Service

On a calendar month basis, monthly metered Customers’ actual usage and hourly
metered Customers’ actual usage shall be aggregated by the Company to arrive at
the total hourly aggregated load for each Certified Supplier. The Monthly Energy
Imbalance will be calculated for each individual Certified Supplier.

1. Energy Imbalance and Unaccounted For Energy
The total hourly aggregated load shall be used at generation level for the inclusion
of losses. The hourly energy imbalance quantity shall be calculated by subtracting
the Certified Supplier's hourly energy schedule submitted to the FE-SCC,
including the effect of any confirmed changes to the energy schedule entered
before FE-SCC deadlines from the Certified Supplier's total hourly aggregated
load.

Energy Imbalance and Unaccounted For Energy will be calculated in accordance
with the FE OATT.

F. Rates for Energy Imbalances

The rates for energy imbalances shall be those specified in the FE OATT and the
Service Agreement for Network Integration Transmission Service or successor
agreement between the Company and the Certified Supplier.
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XVIl. CONFIDENTIALITY OF INFORMATION

A. Generally

All confidential or proprietary information made available by one party to the
other in connection with the registration by a supplier with the Company and/or
the subsequent provision and receipt of Coordination Services under this Tariff,
including but not limited to load curve data, and information regarding the
business processes of a party and the computer and communication systems
owned or leased by a party, shall be used only for purposes of registration with the
Company, receiving Coordination Services and/or providing Competitive Retail
Electric Service to Customers in the Company's service territory. Other than
disclosures to representatives of the Company or Certified Supplier for the
purposes of enabling that party to fulfill its obligations under this Tariff or for a
Certified Supplier to provide Competitive Retail Electric Service to Customers in
the Company's service territory, a party may not disclose confidential or
proprietary information without the prior authorization and/or consent of the other

party.
B. Customer Information
The Certified Supplier shall keep all Customer-specific information supplied by

the Company confidential unless the Certified Supplier has the Customer's written
authorization to do otherwise.
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XV]. SCHEDULING COORDINATORS
A. Designation or Change of 2 Scheduling Coordinator
A Certified Supplier may only designate one Scheduling Coordinator at a time.

Nothing in this Tariff shall prohibit the Scheduling Coordinator from transacting
with multiple generation sources.
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XVII.VOLUNTARY WITHDRAWAL BY A CERTIFIED SUPPLIER FROM THE
CUSTOMER CHOICE PROGRAM

A. Notice of Withdrawal to the Company

Notice of Withdrawal to the Company. A Certified Supplier shall provide
electronic notice to the Company in a form specified by the Company of
withdrawal by the Certified Supplier from Competitive Retail Electric Service on
a per customer class basis in a manner consistent with any applicable Commission
requirements,

B. Notice to Customers

Notice to Customers. A Certified Supplier shall provide notice to its Customers
of withdrawal by the Certified Supplier from retail service in accordance with the
Commission rules, regulations, or orders.

C. Costs for Noncompliance

A Certified Supplier that withdraws from Competitive Retail Electric Service and
fails to provide at Jeast ninety (90) days electronic notice of said withdrawal shall
reimburse the Company for any of the following costs associated with the
withdrawal:

1. mailings by the Company to the Certified Supplier’s Customers to inform
them of the withdrawal and their options;

2. non-standard/manual bill calculation and production performed by the
Company;

3. Certified Supplier data transfer responsibilities that must be performed by the
Company;

4. charges, costs, or penalties imposed on the Company by other parties resulting
from Certified Supplier non-performance; and

5. Any and all other out-of-pocket expenses incurred by the Company as a result
of the withdrawal.
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D. Certified Supplier’s Discontinuance of Service to Particular Customers

1. Notice of Discontinuance to the Company
A Certified Supplier shall provide electronic notice to the Company in a form
specified by the Company of all intended discontinuance of service to Customers
in 2 manner consistent with applicable Commission requirements.

2. Notice to Customers
A Certified Supplier shall provide advance notice to any Customer it intends to
stop serving of such intended discontinuance in 2 manner consistent with any
applicable Commission requirements.

3. Effective Date of Discontinuance
Any discontinuance will be effective only on a Meter Read Date and in
accordance with the Certified Supplier switching rules in this Tariff and the
Standard Rules and Regulations.
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XIX. LIABILITY
A. General Limitation on Liability

The Company shall have no duty or liability with respect to Competitive Retail
Electric Service before it is delivered by a Supplier toward an interconnection
point with the Contro} Area. After its receipt of Competitive Retail Electric
Service at the point of delivery, the Company shall have the same duty and
liability for transmission and distribution service to customers receiving
Competitive Retail Electric Service as to those customers receiving electric energy
and capacity from the Company. ‘

B. Limitation on Liability for Service Interruptions and Variations

The Company does not guarantee continuous, regular and uninterrupted supply of
service. The Company may, without liability, interrupt or limit the supply of
service for the purpose of making repairs, changes, or improvements in any part of
its system for the general good of the service or the safety of the public or for the
purpose of preventing or limiting any actual or threatened instability or
disturbance of the system. The Company is also not liable for any damages due to
accident, strike, storm, riot, fire, flood, legal process, state or municipal
interference, or any other cause beyond the Company's control.

C. Additional Limitations On Liability In Connection With Direct Access

Except as provided in this Tariff, the Company shall have no duty or liability to a
Certified Supplier providing Competitive Retail Electric Services arising out of or
related to a contract or other relationship between a Certified Supplier and a
Customer of the Certified Supplier. The Company shall implement Customer
selection of a Certified Supplier consistent with applicable rules of the
Commission and shall have no liability to a Centified Supplier providing
Competitive Retail Electric Services arising out of or related to switching
Certified Suppliers, unless and to the extent that the Company is negligent in
switching or failing to switch a Customer.

D. PUCO Approval of Above Tariff Language

The PUCO approval of the above tariff language in respect to the limitation of
liability arising from the Company’s negligence does not constitute a
determination that such limitation language should be upheld in a court of law.
Approval by the Commission merely recognizes that since it is a court’s
responsibility to adjudicate negligence and consequent damage claims, it should
also be the court’s responsibility to determine the validity of the exculpatory
clause.
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XX. DEFAULT, SUSPENSION, AND TERMINATION OF A CERTIFIED SUPPLIER
A. Events of Breach

An Event of Breach described in this Section XX (A), shall include, but is not
limited to, the following:

1. failure to perform any material obligation under this Tariff;

2. aCertified Supplier’s failure to maintain its certification as a Certified
Supplier from the Commission;

3. aCertified Supplier’s failure to make payment of any undisputed Coordination
: Services Charges in the time prescribed and nonpayment is not cured within
five (5) business days;

4. the involuntary bankruptcy/insolvency of the Certified Supplier, including but
not limited to, the appointment of a receiver, liquidator or trustee of the
Certified Supplier, or a decree by such a court adjudging the Certified Supplier
bankrupt or insolvent or sequestering any substantial part of its property or a
petition to declare bankruptcy as to reorganize the Certified Supplier; or

5. aCertified Supplier’s filing of a voluntary petition in bankruptcy under any
provision of any federal or state bankruptcy law, or its consent to the filing of
any bankruptcy or reorganization petition against it under any similar law; or,
without limiting the generality of the foregoing, a Certified Supplier admits in
writing its inability to pay its debts generally as they become due or consents
to the appointment of a receiver, trustee or liquidator of it or of all or any part

of its property.

B. Rights Upon Breach

Upon the occurrence of any such Event of Breach, the Company may, at any time,
declare any amount owing to be immediately due and payable. Such amount will
thereupon be immediately due and payable, without presentment, demand, protest,
notice of protest or other notice of any kind, all of which are hereby expressly
waived by the Certified Supplier. In case any one or more of the Events of Breach
shall happen and be continuing, the Company may proceed to protect and enforce
its rights by suit in equity, action at law or by other appropriate proceeding,
whether for the specific performance of any covenant or agreement contained in
this Tariff or in aid of the exercise of any power granted in this Tariff or may
proceed to enforce any other legal right which the Company may have, all of
which it hereby expressly reserves.
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C. Rights, Remedies, or Powers
All rights, remedies, or powers hereby conferred upon the Company will, to the
extent not prohibited by law, be deemed cumulative and not exclusive of any
other thereof, or any other rights, remedies or powers available to the Company.
No delay or omission of the Company to exercise any right, remedy, or power will
impair any such right, remedy or power or will be construed to be a waiver of an
Event of Breach or an acquiescence therein. Any right, remedy or power
conferred upon the Company hereunder may be exercised from time to time,
independently or concurrently, and as often as it shall deem expedient. No waiver
of any Event of Breach by the Company will extend to or will effect any
subsequent Event of Breach. No single or partial exercise of any right, remedy or
power by the Company will preclude further exercise thereof by the Company.
Acceptance by the Company of partial payments will not constitute a waiver by
the Company of any rights or remedies the Company may otherwise have.

D. Termination of Coordination Agreement
A Coordination Agreement will or may be terminated as follows:

1. Withdrawal of the Certified Supplier: from Retail Service. In the event the
Certified Supplier ceases to participate in or otherwise withdraws the
provision of Competitive Retail Electric Services to Customers in the
Company’s Service Territory, the Coordination Agreement between the
Certified Supplier and the Company shall terminate thirty (30) days following
the date on which the Certified Supplier has no more active Customers.
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The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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2. The Company’s Termination Rights Upon an Event of Violation by

Certified Supplier. Notwithstanding any other provision of this Tariff or the
Coordination Agreement, in the event of a default, the Company shall serve
written notice of such default in reasonable detail and with a proposed remedy
to the Certified Supplier and the Commission. On, or after, the date the
default notice has been served, the Company may file with the Commission a
written request for authorization to terminate or suspend the Coordination
Agreement. Except for default due to non-delivery, if the Commission does
not act within ten business days upon receipt of the request, the Company’s
request to terminate or suspend shall be deemed authorized on the 11"
(eleventh) business day. If the default is due to nondelivery, and if the
Commission does not act within five business days upon receipt of the
request, the Company's request to terminate or suspend shall be deemed
authorized on the 6™ (sixth) business day. Terminations or suspensions shall
require authorization from the Commission. The Company shall send notices
pursuant to this section by e-mail, fax, overnight mail, or hand delivery to the
Commission and staff at the Commission's offices. The Company shall notify
all Commissioners, the Chief of Staff, the Director of the Consumer Services
Department, the Director of the Utilities Department, the Director of the Legal
Department, and the Chief of the Attorney General's Public Utilities section.
The Company shall send the notice to the address and fax number provided by
the Certified Supplier in its Coordination Agreement.

E. Effect of Termination of Coordination Agreement

Termination of Coordination Agreements will have the same effect on a Certified
Supplier’s Customers as the Certified Supplier’s discontinuance of supply to such
Customers. If a Customer of a terminated Certified Supplier has not switched to
another Certified Supplier prior to termination, said Customer will receive
Standard Offer Supply from the Company pending its selection of another
Certified Supplier.

F. Survival of Obligations

Termination of a Coordination Agreement for any reason shall not relieve the
Company or a Certified Supplier of any obligation accrued or accruing prior to
such termination.

XXI. ALTERNATIVE DISPUTE RESOLUTION

Alternative Dispute Resolution shall be offered to both Certified Suppliers and the
Company as a means to address disputes and differences between Certified
Suppliers and the Company. Alternative Dispute Resolution shall be conducted in
accordance with the Commission rules which provide for the service.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before

The Public Utilities Commission of Ohio

1ssued by H. Peter Burg, President Effective: January 1, 2001



Ohio Edison Company Original Sheet No. |
Akron, Ohio P.U.C.0. No. S-1 Page 45 of 54

XXI1. MISCELLANEOUS
A. Notices

Unless otherwise stated herein, any notice contemplated by this Tariff shall be in
writing and shall be given to the other party at the addresses stated in the notice
section of the Coordination Agreement. If given by electronic transmission
(including fax, telex, telecopy or Internet email), notice shall be deemed given on
the date sent and shall be confirmed by a written copy sent by first class mail. If
sent in writing by first class mail, notice shall be deemed given on the fifth
business day following deposit in the United States mail (as noted by the
postmark), properly addressed, with postage prepaid. If sent by same-day or
overnight delivery service, notice shall be deemed given on the day of delivery.
The Company and a Certified Supplier may change their representative for
receiving notices contemplated by this Tariff by delivering written notice of their
new representatives to the other.

B. No Prejudice of Rights

The failure by either the Company or the Certified Supplier to enforce any."of the
terms of this Tariff or Coordination Agreement shall not be deemed a waiver of
the right of either to do so.

C. Assignment

1. A Coordination Agreement hereunder may not be assigned by either the
Company or the Certified Supplier without (a) 2ny necessary regulatory
approval and (b) the prior written consent of the other party, which consent
shall not be unreasonably withheld.

2. Any assignment occurring in accordance with Section XX1I (C.1) hereunder
shall be binding upon, and oblige and inure to the benefit of, the successors
and assigns of the parties to the Coordination Agreement.

D. Governing Law

To the extent not subject to the exclusive jurisdiction of FERC, the formation,
validity, interpretation, execution, amendment and termination of this Tariff or
any Coordination Agreement shall be govemed by the laws of Ohio.

The Tariff or any Coordination Agreement, and the performance of the parties’
obligations thereunder, is subject to and contingent upon (i) present and future
local, state and federal laws, and (ii) present and future regulations or orders of
any local, state or federal regulating authority having jurisdiction over the matter
set forth herein.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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TECHNICAL SUPPORT AND ASSISTANCE CHARGE

AVAILABILITY/APPLICABILITY

Technical Support and Assistance is defined as support and assistance that may be provided by
the Company to a Certified Supplier in connection with questions raised and research requests by
the Certified Supplier in support of its energy supply business. The Company is under no
obligation to provide technical support and assistance, with the exception of the services
described in the “Conditions” section below. Such support and assistance for which the charge
applies is categorized in three general areas:

1. Explanation of the Company’s communications related to information posted to the VAN
site;

2. Manual verification and confirmation of Customer account data beyond the information
and messages available through the standard automated process; and

3. Explanation and definition of the Company’s filings, Commission rulings and FERC
orders,

Such Technical Support and Assistance may include time spent by Company personnel
conducting research in connection with a Certified Supplier inquiry.

TABLE OF CHARGES
Per hour
$53/hr
CONDITIONS

There will be no time recorded in connection with inquiries covering required business
interactions, specifically:

Load profiling and energy scheduling;

Standard automated processing of Certified Supplier data files by the Company;
Website availability and access; and

Erroneous data communicated by the Company via the VAN site.

bl adl o

Filed pursuant to Order dated July 19, 2000 in Casc No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilitics Cormmission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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SCHEDULE OF FEES AND CHARGES

A. Schedule of Fees to be Charged to Certified Supplier

1. Interval Meter Reading: For Hourly or Sub-Hourly meter reading information in excess of
that provided elsewhere in this Tariff, retrieving and processing data from Hourly or Sub-
Hourly Meters - $14.50 per Meter per read, per month.

2. Certified Supplier Selection: $5.00 per Customer processing fee will be charged to the
Certified Supplier for each customer selecting or switching to the Certified Supplier. The
$5.00 switching fee will not be assessed the first time a retail customer makes a voluntary
choice to switch to an alternative generation supplier; such voluntary choice shall not include
“opt-out” in governmental aggregation.

3. Unscheduled Meter Read: $25.00 per meter read.

4. Historical Customer Usage Data: The Company requires Customer authorization for
providing historical customer usage data over and above data normally provided for billing
purposes. For historical customer usage data in excess of what is provided elsewhere in this
Tariff the charges will be: Up to Twelve (12) months of monthly kW and/or kWh data -
$5.00 per account per request. One (1) month of Hourly Load Data (where available) -
$37.50 per account per request. Twelve (12) months of Hourly Load Data (where available) -
$150 per account per request.

B. Future Fee and Charge Adjustments. The Company may petition the Commission for an
adjustment in the fees and charges applicable to Certified Suppliers to reflect current or
anticipated costs. Such request will be subject to applicable Commission rules and procedures.

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-ED] and Case No. 99-1212-EL-ETP before
The Public Utilitics Commission of Ohio
Issued by H. Peter Burg, President Effective: January I, 2001
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COORDINATION AGREEMENT

1.0 This Coordination Agreement (“Agreement”), dated as of

is entered into, by and between OHIO EDISON COMPANY (the “Company’)

and : (Certified

Electric Generation Supplier or “Certified Supplier”).

2.0. The Company agrees to supply, and the Certified Supplicr agrees to have the Company supply, alt
“Coordination Services” specified in the Supplier Tariff (“Tarifl”). Both Parties agree that such services
are necessary to coordinate the delivery of Competitive Retail Electric Services to Customers located within
the Company’s service territory.

3.0 Representations and Warranties.

(a) The Certified Supplier hereby represents, vaarrants and covenants as follows:
(i) / The Certificd Supplier is in compliance, and will continue to comply, with all obligations,
rules and regulations, as established and interpreted by the FirstEnergy System Control Center
(“FE-SCC™), that are applicable to the Certified Supplier’s serving Customers located in the
FirstEnergy Control Area; and
(i) The Certified Supplier is cestified by the Commission to provide Competitive Retail élwﬁc
Service to Customers in Ohio and has and will continue to satisfy all other Commission
requirements applicable to Certified Suppliers.
(®)  The Company end the Certified Supplier, individually referred to hereafter as the “Panty,” each
represents, warrants and covenants as follows:
(i) Each Party’s performance of its obligations hereunder has been duly authorized by all
necessary action on the part of the Party and does not and will not conflict with or result in a
breach of the Party’s charter documents or bylaws or any indenture, mortgage, other

agreement or instrument, or any statute or rule, regulation, order, judgment, or decree of any

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI end Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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judicial or administrative body to which the Party is a party or by which the Party or any of its
properties is bound or subject.

(i) This Agreement is a valid and binding obligation of the Party, enforceable in accordance with
its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency or
similar laws from time to time in effect that affect creditors’ n'g_hls generally or by general
principles of equity.

4.0  The Certified Supplier shall provide notice to the Company via facsimile, with a copy delivered pursuant
to overnight mail, at such time that the Certified Supplier leams that any of the representations,
warranties, or covenants in Section 3.0 of this Agreement have been violated.

5.0 As consideration for Coordination Services provided by the Company, the Certified Supplier shall pay the
Company those Coordination Services Charges billed to the Certified Supplie! in accordance with the
terms and conditions of the Supplier Taniff.

6.0 Coordination Services between the Company and the Certified Supplier will commence on

7.0 Any notice or request made to or by either Party regarding this Agrecment shall be made to the

representative of the other Party as indicated below.

To Ohio Edison Company:

Competitive Energy Supplier Contracts Administrator
Ohio Edison Company

76 South Main Street

Akron, Ohio 44308

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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To the Certified Supplier;
Telephone:
Facsimile:
8.0 If at any time during the term of the Tariff or this Agreement, FERC, the Commission or a court of

9.0

competent jurisdiction issues an order under which e party hereto believes that its rights and/or interests
under the Coordination Agreement are materially affected, the party so affected shall within thirty (30)
days of said final order provide the other party with notice setting forth in reasonable detail how said
urder has materially affected its rights and/or interests in the Coordination Agreement. Within :hirty (30)
days from the receiving party’s receipt of said notice the parties agree to attempt through good faith
negotiations to resolve the issue. If the parties are unable to resolve the issue within thirty (30) days from
the commencement of negotiations, either party may at the close of said thirty (30) day period terminate
the Agreement, subject to any applicable regulatory requirements, following an additional thirty (30) days
prior written notice to the other party without any liability or responsibility whatsoever, except for
obligations arising prior to the date of service termination.

The Supplier Tariff is incorporated herein by reference and made a part hereof. All terms used in this
Agreement that are not otherwise defined shall have the meaning provided in the Supplier Tariff.

Filed pursuant to Qrder dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before

The Public Utilities Commission of Ohio

Issued by H. Peter Burg, President Effective: January |, 2001
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IN WITNESS WHEREOF, and intending to be legally bound thereby, OHIO EDISON COMPANY and the
Certified Supplier identified above have caused this Coordination Agreement to be executed by their

respective authorized officials.

OHIO EDISON COMPANY
By:

Signature

Print or Type Name

Title

Date

CERTIFIED SUPPLIER COMPANY NAME

By:

Signature

Print or Type Name

Title

Date

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001
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Scheduling Coordinator Designation Form

1.0 This Scheduling Coordinator Designation Form,dated ________, is being submitted to FirstEnergy
{"FE") by the following Certified Supplier:

2

e

By submitting this form, the Certificd Supplicr hereby notifies FE that it has appointed the following entity
to act as its Scheduling Coordinator, effective the first day of in accordance with
Section 7 of the Supplier Tariff:

Scheduling Coordinator Name

3.0  The Centified Supplier further notifies the Company that it is designating the Certified Supplier identified
in the preceding paragraph as its Scheduling Coordinator for the following specific purpose(s) (please
check and/or fifl in):

— Load Forecasting

Assessing Import Capability

Scheduling Energy Delivery

Assumption of Reconciliation Rights and Responsibilities

4.0  FE may use the Scheduling Coordinator as the sole point of contact with the Certified Supplier in
connection with FE's provision of Coordination Services to the Certified Supplier. Likewise, the
Scheduling Coordinator appointed by the Certified Supplier shall be responsible for the performance of
all Coordination Obligations of the Certified Supplier that are specifically delegated to said Scheduling
Coordinator in this Form.

5.0 If the Certified Supplier delegates assumption of reconciliation rights and responsibilities to the
Scheduling Coordinator, the Certified Supplier agrees that FE may bill the Scheduling Coordinator
directly for all Coordination Service Charges attributable to the Certified Supplier, and that the
Scheduling Coordinator will pay the Company such charges on behalf of the Certified Supplier in
accordance with the terms and conditions of the Supplier Tani¥,

6.0 The Certified Supplier and its appointed Scheduling Coordinator shalt comply with all terms and -
conditions of the Supplier Tariff, including those pertaining to Scheduling Coordinators and to payment
and billing.

7.0 All inquiries, communications, or notices by the Company relating to Certified Supplier's use of the
Scheduling Coordinator designated above may be directed to the following representatives of the
Certified Supplier or Scheduling Coordinator:

To the Certified Supplier:

Aattention:
Title:
Telephone:

Fax:

Internet e-mail:

Filed pusrsuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Urilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January 1, 2001

I3



Ohio Edison Company Original Sheet No. 1
Alkron, Ohio P.U.C.O. No. S-i Page 53 of 54

To the Scheduling Coordinator:

Attention:
Title:
Telephone:

Fax:
Internet e-mail:

8.0 The Supplier Tariff is incorporated herein by reference and made a part hereof. All capitalized terms used,
but not defined, in this designation form shall have the meaning stated in the Supplier Tariff.

9.0 The Certified Supplier has executed this designation form below by its duly authorized representative as
follows:

Signature:

Name:
Title:
Date:

10.0 The Certified Supplier has obtained the following Acknowledgment and Consent to this designation, which
is executed below by the duly authorized representative of the Scheduling Coordinator:

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-EDI and Case No. 99-1212-EL-ETP before
The Public Utilities Commission of Ghio
Issued by H. Peter Burg, President Effective: January 1, 2001
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Acknowledgment and Consent

Intending to be legally bound thereby, the duly authorized representative of above designated
Scheduling Coordinator has executed this document below to acknowledge and consent to its
appointment as a Scheduling Coordinator, and to further state its agreement to abide by the terms
and conditions of its designation set forth above in the Scheduling Coordinator Designation Form
prepared by the Certified Supplicr, including the terms and conditions of the Supplier Tariff, which
is incorporated therein by reference.

Signature:

Name:
Title:
Date:

Filed pursuant to Order dated July 19, 2000 in Case No. 00-813-EL-ED] and Case No. 99-1212-EL-BTP before
The Public Utilities Commission of Ohio
Issued by H. Peter Burg, President Effective: January |, 2001
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From: Burnelld@firstenergycorp.com
Sent: Tuesday, June 05, 2001 8:48 AM
To: SupplierSupport@firstenergycorp.com
Subject: Market Support Generation Service Agreement
74
MSG Setvice Agreement.pdf

. [ would like to thank you for your continued participation and teamwork
with F‘lrstEnerg Corp. in mahné the Market Support Generation program, and

subsequently, the Ohio Electric Choice program in the service territories

of Ohio Edison, Toledo Edison, and The [luminating Company such a success.

This cornmunication is to officfally transmit to you the latest version of
the Market Support Generation tariff recently re-filed with FERC. Your
participation in the Market Support Generation program with the Ohio
operating companies of FirstEnergy Corp. requires that this document be
executed and returned to FirstEnergy at the address listed below.

Should you have questions regarding the execution of this documentation or
any further questions regarding the Market Support Program in general,
plcase contact me so that we can discuss.

Submission Address:

FirstEnergy Corp.

Attn: Douglas Bumell

76 S, Main St. (CAN)
Akron, OH 44308

Sincerely,

Douglas S. Burnell

Customer Choice Services

FirstEnergy Corp.

Attachment

(See attached file: MSG Service Agreement.pdf)

8/5/019:18 AM 1
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FORM OF SERVICE AGREEMENT
SALES OF MARKET FSI(}IEPORT GENERATION
LOSS FREE, NON MARKEA?II‘DSUPPORT GENERATION
THE OHIO RETARN gfgﬂ RIC PROGRAM

THIS SERVICE AGREEMENT, madc and entored into this day of .200 , by

and between [Name of Customer] (hercinsfter referred to as “Customer™ or “Certified Supplier”). a
[Legal/Corporate Description of Customet], and FirstEnergy Corp., as Agent for Ohio Edison Compsny, The
Clevcland Electric Miuminating Company, Pennsylvania Power Company, and The Toledo Edison Company
(hereinafter refersed to as “'FirstEnergy Operating Companies” or “Company™). Customer and the FirstEnergy

Operating Companies are sometimes hereinafter referred to individually as “Party” and collectively as “Parties™

where appropriate.
WITNESSETH:
WHEREAS, Customer is a (description of Qustomer) and is a comperltive retail clectric supplier certified

by the Public Utilities Commission of Ohio (“Certified Supplier”) that has qualified for the purchase of Market
Support Gencration or Loss Free, Non-Market Support Generation under the Ohio Retail Efectric Program of the
FirstEncrgy Operadng Companles: .
WIIEREAS, FirstEnergy Cotp., an Qhlfo corporation, is acting as agent for the FirstEntrgy Operating
Companies jn administering Service Agrecments pursuant 1o the FirstEnergy Operating Companics FERC Elcetric
Tasiff, Original Yolume No. 2, Market-Bascd Rate Whalesale Power Sales Tariff; (Tgriff) and
WHEREAS, Customer and the FirstEncrgy Operating Companics desirs t establish terms and conditions

of Market-Based Rate Wholesale Power Sales Service upon which utility opérations may be conducted under the

Toriff,
NOW, THEREFORE, in consideration of the murual c nts and apreements herein contained, the

Partics hereto covenant ond agree as follows:
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ARTICLE 1
SCOPE, OF SERV(CE AGREEMENT

1.1 Availabllity - FivstEncrgy Openating Companies agree to fumish Power to Customer and
Customer agrees to purchase and pay for such service subject to conditions of service outlined in the Tanff and this

Service Agreement,
1.2 Rate Schedule - The terms and conditions on which the Market-Hgsed Rate Wholesale Power

Service is offered and accepted arc pursuant to the Teriff or as the same may be amended or superseded due to
appropriate flings from time 10 time with the Feders) Energy Regulatory Commission ("FERC™) or such other
agency as may have jurisdiction, The Tariff in effect at any time is hereby incorporated by this reference and made
a part of this Service Agreement. Capitalized terms shall have the meaning ascribed to them in the Tariff, unless
otherwise defined in this Service Agreement.

ARTICLE 2
SCHVDULING

21 Schedules ~ Scheduling of Powcer under this Tarlff shall be conducted pursuant to the terms of tho
Protocol for Market Support and Non-Market Support Generaton Scheduling ond Billing attached hereto as
Appendix A.

ARTICLE 3
TERM OF AGREEMENT

3t Agretment Term - Thig Service Agrecment shall become effective upon the date of its excoution,
or if necessary, approval by the FERC, ot any successor regulatory agency havipg jurisdietion. This initfal tcvm of

thls Service Agreement shall commence on and shall terminate on
Thereafier, this Scrvice Agreement shall continue for suecessive annual terms until tarminated by cither Party giving
(he other Party writtea notice of ermination of this Service Agreement, but in no event shal] the Service Agreement
continua beyond December 31, 2005. Such written notice of termination must be given at least 30 doys prior to the
intended date of termination.

3.2 After Termination - The applicable provisions of this Servica Agreement shall continue in offect

after tenminatlon thercof to the exteat necessury to provide for final billing, billlag adjustments and paymeats,
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42

43

ARTICLE 4
BILLING AND PAYMENTS

Payment of Bills — Billing and payments under this Tariff shall be conducted pursuant to the
tertns of Appendix B, Certified Supplier Billing Terms and Conditlons.

Customey Billing Address - All billings to the Customer shall be sent to:

FirstEncrpy Operating Companies Billing - All questions conceming the billings snd payments
of involces under this Service Agreement shall be directed to the following:

Administrator, Supplier Support Services
FirstEnergy Corp.

76 South Main Street Attn: CAN
Akron, OH 44308

Voice (330)437-1301

FAX (330)437-1319
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ARTICLE §
CELLANEOQU

5.1 Governing Law - The validity, interpretation and performimce of this Service Agreement and
each of ita provisions shall be governced by the laws of the State of Ohio.

5.2 Notices Relating to Provislons of Service Agreement - Any notice, request, demand, or
statement which may be given to or made upon cither Party by the other Party under any of the provisions of this
Service Agreement shall be In writing, unless spetifically provided otherwise, and shall be econsidered dellvered
when the same is either: (i) personally delivered to the representative of the Party designated below; (il) deposited in
the United States nmail, by cenified mail, postage prepaid; or (ifi) sent by a mationally recognized ovemight delivery

scrviee, such as, Foderal Express and properly addressed to the Party to be served as follows:

To Customer: [Insert Customer Language Herc)
" ToFirstEnergy Operating Companies: Administrator, Supplicr Support Services
FirstEnergy Corp.
76 South Main Stzeet Attn: CAN
Akron, OH 44308

Volce (330)437-1301
FAX (330)437-1319

53 Notices of an Operating Nature - Any notice, requcst or demand pertaining to matters of an
operating nature, which matters do not include requests for additona) transmission service or modified tm_xsmission
service under a FirstEncrgy FERC transmission tariff, may be served in person or by United States mail, messenger,
telephone, telegraph, frcsimile transmission or orally, as circumstances dictate, to the person designated in writing
by the Party as its representative for such purposes; provided that should the noticc not be written, confirmation
thereof shall be made in writing as soon as reasonably practicable thereaficr, upon request of the Party being served.

54 Section Headings Not to Affect Meanlag - The descriptive headings of the various sections of
thiz Service Agreement have besn inscated for convenicnce of reference only and ghall in no way define, modify or
restrict any of the terms and provisions thereof.

55 Favrther Asgturances - From tims 1o tima after the execution of this Scrvice Agreement, the
Parties may execute such Instruments. upon tha request of the other, as may be necessary or appropriate, to canry out
the intent of this Service Agreement.

5.6 Execution Date of Agrcement - The Execution Date of thiz Service Agreement shall be the date
appearing at the beginning of this Serviee Agreement.
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57 Amendments - This Service Agreement may be amended upon mutun! agreement of the Parties,
which amendment shall be reduced to writing and executed by both Parties.

58 Severability - In the event any of the terms, covenants or conditions of this Service Agrecment, or
any amendment hereto, or the application of any such terms, covenants or conditions shall bo held invalid as 1o any
Party or civcumstance by any Count having jurisdiction, all other terms, covenants and conditions of this Service
Agreement or any amendment hereto and their application shall not be affected thereby and shall remain in full force
and effect.

59 Computation of Time - In computing any period of time prescribed or allowed by this Serviee
Agreement, she day of the acy, event or default from which the designated period of time begins to run shall not be
included. The last day of this period so computed shall be included unless it is 2 Saturday, Sunday or legal holiday,
in which event the petiod shall run unti? the end of the next business day which is ncither 3 Sahxday, Sunday or
legal holtday. For purpuses of the administration of this Service Agreement, the prevailing time in effect is the
prevailing timo in Akron. Qhio.

$10  Limitation - This Strvice Agreement is not intended 1o and shall nor creato rights of any character
whatsoever in favor of any persons, corporation, associations, or entity other than the Parties to this Service
Agreement, and the obligations herein assumed are golely for the use and benefiv of the Partles 10 this Service
Apgrecraent, their successors in fnterost or assigns.

5.11  No Dedicatlon of Facilities - Any undertaking by one Party to the other under any provisions of
this Service Agreement shall not constihre the dedication of the electrlc system, or any portion thereof, of any Party
to the publio or to the other Party, and {t is understood and s'grccd that any such undertaking by any Party shall cease
upon termination of this Service Agrecment.

5.12  Interconncction with Othor Systems - Nothing contained in this Service Agreement shall restrict
or limit cither Party from establishing, altering or terminating interconnection points with any extity not a party 1o
this Service Agreement or amonding or entering into such agreements.

513  No Partnership - Notwithstanding any provisions of this Servicc Agreement 1o the contrary, tho
Pardes do not intund to create hereby a joint venturs, partnership, associstion raxable as a corporation, or other entity
for tha conduct of any business for profit, and any construction of this Service Agreement to the contrary which has

an adverse tax affect on cither Party shall render this Setvice Agreement null and void from its ineeption.



o e in g i A e L e

- o las

eFL L

- - M - .- -
Pt o L s e it it e m Bty o il A = =

-

JUN-20-01 WED 08:07 AM FAX NO. P. 09

5.14  Walvers - Any waiver at any time by clther Party of its rights with respect to a defeult under this
Service Agreement, or with respect to any other matter arising i‘n connection with this Service Agreement, shall not
be deemed a waiver with respect to any other or subsequent defisult or matter,

5.15  Eatlre Agreement - The Tarff and this Servicc Agreement constitutes the entire agreement
between tho Parties with respect to tho subject matter hereof, and there are no other understandings or agreements
betwaen the Parties with verpect thereof. No previous or contemporary representation or agreement made by an
officer, agent or employes of the Customer, or the FirstEnergy Oparating Companies shall be binding upon cither
Party unless conrained humin.-

5.16  Rcpresentations and Warranties - On the Execution Date of this Service Agrcement and on the
date of entering into each Transaction, Customer represents and warrants to the FirstEnérgy Opersting Companips
that: (0} it {s duly erganized, validly cxisting and in good standing under the laws of the jurisdiction of its formation
end ig qualified by it; (b) it has all mgulatm;r authorizarions neccssary foc it to legally perform its oblipations under
this Scrvice Agreoment and any other documentation relating to this Service Agreement or such Transaction; (c) the
excoutlon, delivery and performance of this Service Agreement and any other documentation relating to this Service
Agreement or such Transaction ar¢ within its powcers, have been duly autharized by all necessary aetion aad do not
violate any of the tarms and conditions in its governing documents, an& contracts to which it is a party or any law,
rufe, regulation, order or similar provision applicable to it; (d) this Servico Agreement and each other document
executed and delivered in sccordonce with this Servico Agrecment copstitutes its legally valid ond binding
obligarions enforceable against it ln accordance with its terms; (¢) there are no bankruptcy proceedings pending or
being contemplated by it or, to its knowledge, threatened against it; (f) there is not pending nor, to its knowledgc,
threatened againat it or any of its affilistes, any lega) proceedings that could materlally adversely affect its ability to
perform its obligntion under this Setvice Agreement or any other document relating 1o this Service Agreement to
which it is a party; (g) no Event of Default or event which, with the giving of notice or lapse of time, or both, would
eonstitute an Event of Default with respect to it has occurred and is continving and no such event or circumstapco
would occur as a result of its entoring into or performing its obligations under this Service Apreement or any other
document relating to this Service Agreement or any Tronsaction; and (h) ¢ is acting for its own sccount, has made
jts ewn independent decision to enter into each Transaction and as to whether each such Transaction is appropriate

or proper for it based upon its own judgment, is not relying upon the advice of recommendations of the other Panty
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In so doing, and is capable of assessing the merits of and understanding and undesstands and aceepts, the terms,

conditions and risks of each such Transaction,

IN WITNESS WHEREOQF, the duly authorized representstives of Customer and the FirstEnergy
Operaling Companics have executed this Agreement as of the date first above written,

FIRSTENERGY CORP.

Signature:

Name/Title:

Date:

CUSTOMER
Signature:
Name/Title:

Date:
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Appendix A

PROTOCOL FOR MARKET SUPPORT AND NON-MARKET SUPPORT

GENERATION SCHEDULING AND BILLING

PART A - SCHEDULING

The Certificd Bupplior must submit 3 repatate scherdnle for Market Support Generation (“MSG"), Loss-Free,
nonMSG, and nonMSG Power. Alf scheduling must be made through the FirstEnerpy SES Scheduling Website, and
is subject to the relevant provisions of the applicable Open Access Trunsmission Tariff.

Tho Company will not require the submittal of an Etag for scheduling of MSG for delivery within the Company’s
control area. However, an Etag will be required for a MSQ Copacity Factor excess power transaction scheduled to
be delivered outside the Company®s control arcs and for Loss-Free, nonMSG. Where MSG is sold outside of the
Company’s control area, the Cermified Supplicr is tesponsible for reserving and purchasing the Point-to-Pojnt
transmission service necessary to deliver MSG to the interconnection designated as the Point of Delivery.

Section 1 - Load Following

la

Ly

If the approved MSQ claim is for Lood Following, It must be used to serve the Customer's entire load.

Load Following will not require scheduling or load factor commitment with the Company and will be
treated similar to the Company’s native load,

Soction 2 — Capacity Factor

2a

2b

24d
2.

2.t

If the approved MSQG claim is for Capacity Factor, it muy be used to serve either the Customer's catire load
or a portion of the Custorer’s Joad.

All Certified Suppliers must submit g capacity elccton for the aggregate of its retail customers, by class, no
later thaa the zs'g of the month before scheduled use of the MSQ capacity in the following inonth, This
clection shall bo the basls for the minimum moathly and annual bills. Customer classes shal] be defined s
Residontiol, Commereial less than 30kW, All Other Commercial, and Industrial.

All Centificd Suppliers must maintain at least 12 monthly schedules ou the SES Scheduling Website In
advance of ¢apaoity usage for each month that the Certificd Supplier has an approved Capacity Factor
claim. The intent of this requirement {s to assiss the Company In power supply planning. Therefore, the
schedules submitted should reflect the projected hourly load levels of the retail customers being served as
closely as possible. The Company will audlt the schedules submitted o ensurc this intent is being fulfilled.

AN schedules must be submitted on a 365-day by 24-hour sggregated schedule,

Schedules may be submitied to the tenth of 8 MW for each retail customer class; however, the Company
will surunarize the retail customer class schedules by Cenified Supplier and round to the nearest whole
MW for purposes of imbalance caleulations,

If Capaclty Factor i8 elected for all or a part of the retall customer’s load, the Centifled Supplier may rusel]
the seheduled MW per hour if the retatl customer Joes not take all the Ppower. The Certificd Supplier shall
pay the same price for the MW per hour, whether taken by the retail customer or not, '
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28 If the Cextified Supplicr decides to self excess Power outside the Company control area, a sale schedule
through the Company’s SES Scheduling Websile and an Etag must be submitted. The Certified Supplier is
also responsible for reserving and purchasing the Peint-to-Point transmission service necessary to deliver
MSG to the interconnection dosignated as the Point of Dellvery.

2h  The Certified Supplier will be required to schedule between 0 and 100% of the elected capacity by retail
rata class.

Section 3 ~ Loss-Free, NonMSG

3a All scheduling of approved claims for Loss Free, norMSG shall be made through the FirstBnrergy SES
Scheduling Website, nimd In accordance with the applicablo Open Access Transmission Tariff. An Etag
must be subminted,

Section 4 - Company Approval of the Schedole
4.4 MSG Schedules

The Company shall review the Certified Supplier’s schedule for MSG and take the following actions if the
schedule is not [n compliance with thiz Servico Agreement:

4.a.1 In any one hour, if the Certificd Supplier’s monthly election and schedule exceeds the aggregated
retail customers® historic peak Joad for any month in the same season from the historic year, the Company
will not allow the schedule to be submined.1 If there is no historic usage avellable for the retail customers
that are included In the schedule, the Company shall proceed to the step below for approval,

4.2 In any one hour, if the Certified Supplict’s monthly election and schedule exceeds the appioved
~ MS5@ claimed amount, the Company will not allow the schedule to be submirted,

4.2.3 I, any one hour, the Centified Supplier's schedule exceeds that particular month's clection then the
Company will not allow the schedule to be submitted.

The Company shall review all schedule changes and not accept the changes if they do not comply with this
Service Agresment as specified below: .

424  The percentage change of capacity scheduled doily during off-peak periods must be the samo
percentape change of capacity scheduled daily during on-pesk periods, except for increases in capacity for
the off-peak period only.2 On and off-penk periods shall have the same definition as provided for In the
Tariff.

425 The hourly schedule may be changed on a day ahead basis, as Jong 88 the minimum and maximum
¢apacity percentages arc majntained.

4b Loss Free, NonMSG Schedules
The Company shall reviow the Certified Supplier's schedulo for Loss Free, nonMSG and take the following

actions If tha schedule is not in compliance with this Service Agreemsnr (Note: Etags must always be
submitted).

4b.1  Ifthe Centified Supplier does not have an approved Loss Free, nonMSG claim for any one retail
customer, the Centified Supplicr’s entire schedule shall be deemed 2 nonMSQ schedule.

4b2 If the Certified Supplicr's monthly schedule exceeds the spproved Loss Free, nonMSG claim
amount, the Company will not allow the schedulc to be submitted,

1 A season shall be defined as follows in any given year: Summer — Junc, July, Aagust; Fall ~ September,
October, November; Winter — December, January, february; Spring — March, April, May.

2 In the event that the original schedule for cither period is zero, the change for that period must be equal to the
incremental amount that was added to the altemate period. If the alternate period was adjusted downward, the 2¢r0
period shall remsain zero,
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PART B- BILLING
Section 1~ Load Followlng

la Thoe Company shall bill the Certified Supplier for all KWh measured st the meter and vsed by the Certificd
Supplicr, a2 the MSG price up to tho aggregated retail customer’s historic annua! peak load. For all usage
cbove the aggregated retail customer’s historic snnual peak (aggregeted by Certificd Supplier), load

following imbalances shall apply.
15 The Company shall bill the Certified Supplier in sccordance with Appeadix B of this Service Agreement,
Section 2 - Loss Free, NoonMSG

2a The Cumpany shall bif) the Ceriticd Bupplior for fmbalances as epecified in tha applicable Open Access
Transeission TarifY taking into account the treatment of losses for Loss Free, non-MSG as specified in this

Sorvice Agresment.,
Section 3 — Capacity Factor

3.a The Company shall bill the Certificd Supplfer for all scheduled MW per hour in accordance with its
existing Cextifled Suppicr billing practices and st tho MSQ price. All imbalances shall apply for Power
used in cxcess of or Joss thag the scheduled MW per hour, Imbalances shall by billed in accordance with
the rolavant provisions of the applicable Open Access Transmission Tariff.

3b For Capacity Factor schedules that include more than one of the FirstEncrgy Operating Companies, MW
per hour shall be allocased to each FirstEnergy Operating Company at the same percentage as the Certificd
Supplier's allocation in its original claim.

3c The Certified Supplicr shall be obligated to take or pay for at lcast the monthly minimum capacity factor
and imputed annual usege specified below.

3id On a monthly basis, the schedule must be detween the minlmum and maximum capacity factor multiplied
by the number of hows in the month (i.e. elected capacity x capacity factor between min and max X hours
in the month). Minimum capactty factor shall be uscd 10 determing a minimum bill. Minimum MW per
hour mensured monthly shall be 60% of the elected copacity for residential and small commerciat
customers, 70% for commercial customers, 80% for ail other rctail customers, Maximum MW per hour
measured monthly shall be 100% of the elected capacity for any rate class. :

e Additionally, an snnual minimum bill (broken down by ratc class) shall be detarmined based on the
followlng:

361  comparc the peak howly load elected in any summer month with the historic peak measured Joad
in that same month;3

3.02 determine the MSG Percentago Factor by dividing the elected summer peok MW by the historic
peak MW measured load for that sams month;

3e3 this MSG Percentage Factor shall be multiplied by the monthly poak recorded for retail
customers carolled and served by the Certificd Supplicr during that month. This Factor will only apply to
those months in the year that the Cenified Supplier is serving the rotail customer to determine the imputed

minimum peak MW for each month in the year. The imputed menthly minimum peak will notr be
retcoactively increased for the months before a Supplier begins serving a retail customer;

364 ths minimum copacity factor shall be applied 1o the moathly imputed minimum peak MW in
order that a minimum montbly usags may be imputed and summarized for sn annual minimum billed
usage,

3 Summer months are defined as June, July, and August,

13
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Part C ~ Enrollment
Section ] - Intent

la The purpose of offering 1120 MW of MSG gt fixed prices i3 to “jump stan” ths market for retail
competition in Ohio. It Is in the best interest of resail customers for Certifled Suppliers to covoll them 2s
5002 as possible following approval of the MSG claim. Therefore, if a Cestified Supplier fails to enroll 2
retail customer within sixty days of the start date of an approved claim or by March 1, 2001, whichever is
later, the retall customer will be dropped from the claim. The power assoclated with retail customers
dropped from the claim will be returned to the MSG queue for assigronent 10 another claix within the same
queuc. Tha sixty day period may be oxtended by the Company far goad cause shown.

Part D ~ Environmental Disclosure

On request of the marketer, the Company will provide the marketer with information about MSG
reasonably necessary for the marketer to meet its environmental disclosure requirements under Ohio law.

. 14
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Appendix B
Certified Supplier Billing Terms and Conditions

A. Netting of Castomer Payment and Certified Supplier Charges Billed by the Company

If the Centificd Suppller defaults on payments due the Company, and the Company is performing
Consolidated Billing of retail customers for the Certified Supplier, the Company reserves the right to
retain the poyments coltectad from the retail customers and apply the payments to the amouats dus the
Compnny.

Certified Supplict Payment of Obligations to the Cowpany

A Certified Supplicr shall pay all Charges it incurs hercunder in sccordance with
the following provisions:

L

3.

5.

Bliting Procedure. Each month, the Company shall submit an inveice 10 the

Certificd Supplier for all Charges provided under this Tanff, Such involce shall be submitted to
the Certified Supplier not earlier than the fourth banking day following clectronic or other
submission of a pre+bill that contains the billing quantitics and amounts anticipated by the
Company 10 be included {n the invoice. The invoice may be transmitted to the Certified Supplice
by any reasonsble method requested by the Cenified Supplier. A Certifiad Supplier shall mako
paymens for Charges incurred on or beforc the due date shown on the bill, The due dats shall be
determined by tho Company in accordance with Article X1 of the Tariff.

Manner of Payment. The Cetified Supplicr shall make payments of funds

payable to the Company by wir transfes to a bank designated In Section 3 below.

The Company may require such assurances of creditworthincss and security as are permitted by
the TarilT. If disputes aris¢ reganding a Certified Supplier bill, the Certified Supplier must pay the
undisputed portion of

disputed bills under investigation,

Wire Transfer. Payment to the Company by the Certified Supplier must be made

by electronic wire transfer or such other means as will cause payment to be availabls for the use of
the Company on the due date. All payments shall be wire

transferred to the bank designated by the Company.

Lato foc for Unpald Balances, If payment is made to the Company after the due
date shown on tha bill, accrued interest will be added to the unpald balance at the Interest Rate
umil the entire bill is paid.

Certified Supplier’s Failure to Pay, In the ovent the Centiffed Supplier fails,

for any reason other than a billing dispute a9 described below, to make payment to the Company
on or before the dus date as described above, and such failure of

payment [s not correcied within fiva (5) business days after the Company notifies the Certificd
Supplier to cure such fatlure, & breach by the Certified Supplier shall be deemed to exist. Tntho
cvent of a bilting dispute between the Company and the Cenlfied Supplier, the Company will
continue to provide service pursuant to this Tariff os Jong as the Certified Supplier continnes to
make all payments not in dispute.

6. Certified Supplicr Offse. In the event 3 Cerifled Supplier is deemed to be

in Default under Section 17.01(a) of the Tariff, the Company, may at its sole discration, reduce the
veimbursement to the Certified Supplier for amounts collected by the Company by the amount
owed to the Company that is not in dispute.

. 15
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FirstEnergy Corp.
Market-Based Rate Wholesale
Power Sales Tariff (MRT)

F f Confirmation Letter

Market Support Generation and Non-Market Support Generation

‘This letter shall confirm the terms and couditious of the Partics® agreod-upon Transaction undor the Toriff
as follows:

Date of Transacrion:
Buyer;

Seller:

Type of Transaction:

{Moarket Support Generation or Non-Market Support Generation)

Quantity:

(Amount of Market Support Generation ar Non-Market Support Generation allotted to the buyers' ctaims,
in Megewaits)

Price: Scc Attachment 1
Delivery Points: Network service
Delivery Perlod:

Specific Terms: This wansastion {s being conducted pursuant to the terms of (1) the Stipulation
and Recommundarion and (2) the Supplemental Settlement Materials filed with
the Public Ulilities Commission of Ohio (PUCO) on Apr} 17, and May 9, 2000,
respectively, and as approved by the PUCO on July 19, 2000.

This Transaction shatl be governed by the Service Agreement entered into between the Partics, which
Service Agreement Is incorporated hereln by reference,

Please confirm that the foregoing comrectly sets forth the terms of our agreement with respect to this
Transaction by signing this confirmation and immediatcly returning a copy of the executed confirmation to:
Adminlstrator, Supplier Support Services st facsimile number (330) 437-1319. 1f you disagree with this
confirmation, notify us by facsimile within two business days. Failure to notiy us within this time period
will constitute binding and conclusive evidence of the mansaction. We look forward to recciving your

prompt reply.
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FirstEnergy Corp.
Name/Tide:

FAX NO.

Address:
Phone:

Fax;

Customer

Name/Title:

Address:

Fhone:

Fax:

P 17
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Pricing for Market Supnovt Generatiop - § per MWh

Ohip Kdison
Residential

Commoreial
Tndustrial

CEl
Residential

Commeretal
Tndustrial

Toledo Edison

Residential

Commercizal
Industrial

FAX NO,
FirstEnergy Corp.
Market-Based Rate Wholesale
Power Sales Tariff (MRT)
or| onfirmation er, Attachment 1
200] 2002 2003
31.19 32.98 3322
30.83 32.89 32.75
2623 27.73 2798
200t 2002 2003
31.64 33.46 33.70
30.83 32.89 32,75
26.23 21713 27.98
200], 2002 2003
30.03 31.78 31.98
30.83 32,89 32.75
26.23 27.73 27.98

The pricing stated above includes losses to the retail customer's meter,

For Market Suppon Generation delfvered under the Capacity Factor option, the provisiony of Section B.3
of Appendix A, Protocol for Market Support and Non-Market Support Generation Scheduling and Billing

also apply.

et Su

eneration

2004
35.66

34,98
30.04

36.18

34.98
30.04

2004
3433

34.98
30.04

2005
37.69
37.19
31.88
2005
38.24

37.19
31.88

36.28

37.19
31.88

P. 18

1.120 MW of Non-Market Support Gencration was made available on a first-come first-scrved basis. This
eapacity is megsured at the regall customer’s distribution meter durlag the monshs of Scpiember through
May; thot i5, no distribution fosses need be supplied for this capacity during the stated time, All
tippropriate losses shall apply to Non-Market Support Generntion during the months of June, July and

August.
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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
FirstEnergy Corp. on Behalf of Ohio Edison
Company, The Cleveland Electric
Illuminating Company and The Toledo
Edison Company for Approval of their
Transition Plans and for Authorization to
Collect Transition Revenues

Case No. 99-1212-EL-ETP

In the Matter of the Application of
FirstEnergy Corp. on Behalf of Ohio Edison
Company, The Cleveland Electric
Muminating Company and The Toledo
Edison Company for Tariff Approval

Case No. 99-1213-EL-ATA

In the Matter of the Application of
FirstEnergy Corp. on Behalif of Ohio Edison
Company, The Cleveland Electric

. Illuminating Company and The Toledo
Edison Company for Certain Accounting
Authority

Case No. 99-1214-EL-AAM
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TI T N
I INTRODUCTION
Rule 4901-1-30, Ohio Administrative Code (“OAC") provides that any two or

more parties to a proceeding may enter into a written or oral stipulation covering the
issues presented in such a proceeding. The purpose of this document is to set forth the
understanding of the parties who have signed below (the “Signatory Parties™) and to
recommend that the Public Utilities Commission of Ohio (the “Commission”) approve
and adopt, as part of its Opinion and Order in these proceedings, this Stipulation
resolving all of the issues in the above-captioned proceedings. This Stipulation is
supported by adequate data and information; represents a just and reasonable resolution

of all issues in this proceeding; violates no regulatory principle or precedent; and is the

CO: 1047018v3 1



product of lengthy, serious bargaining among knowledgeable and capable parties in a
cooperative process, encouraged by this Commission and undertaken by the Signatory
Parties to settle these cases. While this Stipulation is not binding on the Commission, it
is entitled to careful consideration by the Commission, where, as here, it is sponsored by
parties representing a wide range of interests, including the Commission’s Staff. For
purpose of resolving all issues raised by these proceedings, the Signatory Parties
stipulate, agree and recommend as set forth below.

I PARTIES

This Stipufation is entered info by and among Ghio Edison Company (“OE”), The

Cleveland Electric [lluminating Company (*‘CEI"), The Toledo Edison Company (“TE”)
(OE, CEI and TE herein referred to the “Companies™), Fhstﬁnergy Corp. (*FE"), and
such other parties as are signatory hereto. All Signatory Parties fully support this
Settlement Agreement and urge the Commission to accept and approve the terms hereof.

1Il. RECITALS

WHEREAS, the State of Ohio enacted Am. Sub. S. B. No. 3, which provides for
customer choice effective January 1, 2001;

WHEREAS, the Companies on December 22, 1999, filed transition plans as
required by Am. Sub. S. B. No. 3 and the Commission’s rules adopted under the authority
of Am. Sub. S. B. No. 3, and supplemented such plans through the date hereof (the
“Filing”);

WHEREAS, the Signatory Parties have reviewed and discussed the transition plan
and the Filing of the Companies in detail and are fully aware of its contents;

WHEREAS, the agreements herein represent a comprehensive solution to the

issues raised in these proceedings and more importantly create a unique and substantial

CO: 1047018v3 2



opportunity to bring real customer choice to Ohio. The issues and concems raised by the
Signatory Parties have been addressed in the substantive provisions of this agreement,
and reflect as a result of such discussions compromises by all parties to achieve an
overall reasonable solution. This agreement is the product of the discussions and
negotiations of the Signatory Parties, and is not intended to reflect the views or proposals
which any individual party may have advanced acting unilaterally. Accordingly, this
agreement represents an accommodation of the diverse interests represented by the
Signatory Parties, and is entitled to careful consideration by the Commission;
WHEREAS, this Stipulation and Recommendation represents a serious
compromise of complex issues and involves substantial benefits that would i;ot otherwise
have been achievable. The combination of the offer to marketers, brokers and
aggregators of capacity and a substantial shopping credit for customers encourages the
timely initiation and smooth and rapid development of an effective, functioning
competitive electric generation market in Ohio, which is critical to the overall
compromise. The Stipulation and Recommendation makes available 1120 MW of

electric generating capacity at a price significantly below the stipulated levels of

shopping incentive. It thus provides for what the Commission could not assure, that an
electric commodity supply will be available in FirstEnergy's service territory at prices
that will be economically attractive for both buyers and sellers. Not only is such capacity
firmly committed to; it is committed to in a quantity sufficient to achieve the switching
targets established by Am. Sub. S.B. No. 3. Also beyond what the Commission could
order, the Stipulation and Recommendation provides substantial energy efficiency grants,

creating opportunities that would not otherwise exist for low-
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V.

income customers; freezes distribution rates for an additional two years beyond the
statutory requirement, and extends rate plan reductions for residential customers beyond
the end of the market development period; and

WHEREAS, the Parties believe that the agreements herein represent a solution to
the issues raised in these proceedings that is designed to facilitate customer choice
consistent with state policy as set forth in Section 4928.02 of the Revised Code and in
compliance with Chapter 4928°s determination of transition costs.

NOW, THEREFORE, the Signatory Parties stipulate, agree and recommend that
the Commission make the following findings and issue its Opinion and Order in these
proceedings in 2ccordance with the following:

RATE AND TARIFF ISSUES

. 1. Base Distribution Rate Freeze

Base distribution electric rates as unbundled in the Filing for OE, CEI and TE will
be frozen through December 31, 2007, except for additional revenues necessary to
recover the costs of complying with changes in environmental (distribution-related), tax
and regulatory laws or regulations or in the event of an emergency under Section 4909.16
of the Revised Code. For purposes of determining any additional revenues that could be
recovered due to the changes noted above, all reductions in such costs of complying will
be used to reduce the additional revenue requirement. The rate freeze does not preclude
any change in rate design that is designed to be revenue neutral within a class or any new
service offering, both as approved by the Commission.

This recommendation does not affect the right of any party or the Commission to
take action to address questions pertaining to service quality or the ﬁmmcy of the

service rendered by any of the Companies.
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2. Continuation of Certain Rate Reductions

OE, CEI and TE will refile the unbundled tariffs contained in the Filing so that the
residential customer charge rate reductions set forth in the rate plans previously approved
by the Commission for each such Company will be reflected as a separate rider for all
residential customers, instead of as a reduction to the generation charge.

Furthermore, such credit to residential customers, i.e., $1.50 per month for OE
customers and $5.00 per month for CEI and TE customers, shail be continued for the
same period as the RTC charge is in effect for the respective Company, but not less than
through the end of the market development period.

3. Contract Options

OE, CEIl and TE will give customers with contracts approved pursuant to Section
4905.31 of the Revised Code a one-time right through December 31, 2001 to cancel any
such contract without penalty, provided that the customer remains a distribution customer
of such Company.

OE, CEI and TE will also give such customers a one-time right through becember
31, 2001 to extend their current contracts through the date at which the RTC charges
cease for each such Company.

The Companies will provide written notice to such customers by no later than
N(;vember 1, 2000 of the rights set forth herein, along with a verification form which
shall be used by the customer to exercise any such rights.

4, Generation Rate. Reduction
OE, CEI and TE will refile the unbundled residential tariffs contained in the

Filing so as to reflect a 5% reduction in the generation component, including the RTC
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and GTC components, and will not seek to reduce such 5% generation component rate
reduction for residential customers during the market development period.

V. MARKET SUPPORT
1. Generation Commitment

OE, CEI and TE will make available 1120 Mw of system level generation
capacity to non-affiliated marketers and brokers (non-affiliated with any Ohio investor-
owned utility) and aggregators for sales to retail customers of each such Company during
the market development period. The amount of capacity to be made available by each of
OE, CEI and TE, and by customer class will be as set forth in Attachment 1 hereto. For
purposes of qualifying for such capacity, a utility affiliate will qualify if the affiliate or
utility (1) makes capacity available within the utility’s service areas offering choice in a
similar manner and magnitude or (2) has no owned or leased generating capacity within
one wheeling transaction from FE’s service areas. This commitment of the Companies
will survive and not be affected by any transfer, sale or other disposition of generating
assets. Notwithstanding the above, affiliates of OE, CEI and TE qualify to participate in
this generation capacity commitment on the same terms as non-affiliated marketers,
except that the amount available to afﬁliates of OE, CEI and TE from the residential
capacity allocation will be limited to 100 Mw.

The capacity will be made available on: (a) a first-come-first-served basis for
committed capacity sales to a Company's customers, and (b) a 365-day by 24-hour
schedule at a 60% (minimum) to 100% capacity factor measured monthly, but with the
peak capacity not exceeding the commitment above, for residential and small commercial
(less than 30 kW) loads, or (c) a 365-day by 24-hour schedule at an 80% (minimum) to

100% capacity factor measured monthly, but with the peak capacity not exceeding the
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commitment above, for all other loads. The purchaser may resell the capacity and energy
to the extent the end user does not take such amount, and will pay the same price for
contracted capacity and energy whether taken or not.

The price for the capacity and energy to inside each Company’s system at the
generation level and for each (a) Company, (b) customer class, and (c) year 2001 through
2005, will be fixed as set forth in Attachment 2 hereto.

2, Shopping Credit and Incentives

The shopping credit and incentives applicable during the market development
period will be as set forth in Aftachment 3. The initial shopping incentives effective
January 1, 2001 will be equal to 45% for residential customers, 25% for commercial
customers and 10% for industrial customers above the otherwise unconstrained shopping
credit reflected in Attachment 2. Such shopping incentives for the commercial and
industrial classes determined on a Company by Company basis will be increased annually
by 5%, effective January 1 of each year, if such class of customers has not attained a 20%
shopping level. If more than a 20% shopping level is attained for the commercial or
industrial class determined on 2 Company by Company basis, the incentive will not be
further increased for such class and may be adjusted in subsequent years as deemed
appropriate by the Commission to minimize deferrals pursuant to Section VIII.2 herein,
but such adjustments shall not result in a shopping incentive that would result in customer
switching falling below 20%. If the shopping level for the residential class determined
on a Company by Company basis exceeds 20%, then the incentive may be adjusted in
subsequent years as deemed appropriate by the Commission to minimize deferrals

pursuant to Section VIII.2 herein, but such adjustments shall not result in a shopping
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incentive that would result in customer switching falling below 20%. Notwithstanding
the above, if the shopping level for any class determined on a Company by Company
basis is less than 20% as of the end of calendar year 2003, then the Commission will
increase the incentive as determined appropriate so as to attain a 20% shopping level.
The shopping credit, including the incentive, may not be so great as to reduce the
transmission, distribution, reactive power, ancillary service, energy efficiency funds,
universal service or tax charges. The Companies’ compliance filing will set forth the
shopping credit and incentives by rate schedule for 2001 as reflected in Attachment 3,
and to the extent that by October 1 of each year, commencing with calendar year 2000,
the 20% goal is not met or the Commission determines that a change in the incentive is
appropriate as set forth above, then compliance filings will be made prior to November 1
of that year to reflect the incentive to be effective on the next January 1. The Signatory
Parties will be given notice of said compliance filing concurrent with the filing being
made.

The kWh level by customer class, schedule and Company that will be used to
determine whether the 20% shopping level has been satisfied will be at the fixed level set
forth in Attachment 4. The calculation of whether the 20% shopping level has been
satisfied will be measured based upon any 12-month consecutive period during the
market development period, and once achieved will satisfy all applicable provisions of
this Stipulation requiring a 20% shopping level. For purposes of determining whether
20% of customers have shopped, only those customers who switch after January 1, 2001,
including contract customers whose contracts have either terminated or been cancelled

provided that such contract customer selects a supplier other than the applicable
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Company, will be connted. Also, the kWh associated with PIPP customers will not be
included in either the numerator or denominator used in the determination. The parties
recognize that as of October 1, 2001, twelve months of data will not be available to
measure the level of shopping; accordingly for purposes of determining whether the
“incentive should be adjusted effective January 1, 2002, the level of shopping will be
determined using actual data for the month of September 2001. For purposes of
determining shopping levels under this Stipulation, sales of competitive generation
service by an affiliate of OE, CEI or TE shall count toward the determination of shopping
levels.
3. Transiticn Cost Recovery Incentive
OE, CEI and TE will reduce the period of recovery of the RTC so as to not
recover up to $500 million, prorated among the Companies as set forth below, if an
adequate level of shopping during the market development period has not occurred within
the service area of the respective Company. The amount placed at risk by each Company
will be: $250 million for OE, $170 million for CEI and $80 million for TE, and in each
instance 50% of such amount shall be attributable to the residential class, with the
remaining amount attributed equally to the commercial and industrial classes. If a class
of customers by Company has not attained at least a 20% shopping rate by the end of the
market development period measured using a 12-month consecutive period of shopping,
as determined above, then the amount placed at risk by such Company and attributed to
that class will be determined and used to reduce the RTC recovery period. The amount
used to reduce the fecOVery period shall be prorated based upon the percentage of

shopping below the 20% goal in such class. Attachment 5 sets forth an example of the
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calculation contemplated by this section. The reduction in the RTC recovery period shall
be made using the tracking mechanism discussed below.
4. Transmission

OR, CEI and TE will, and each such Company will cause FE, to actively work
with the Alliance, the MISO, PJM and other RTO/ISOs and transmission-level customers
in the area to develop and implement specific proposals to address reciprocity and
interface/seam issues. The Companies and FE recognize that resolution of these issues is
critical to a fully functioning retail market and will endeavor to propose and resolve
issues as promptly as possible. In the event a filing is not made by the Alliance to deal
with these issues by September [, 2000, then the Companies will cause a filing at the
FERC to be made which will deal with these issues as to their respective areas and
interfaces.

OE, CEI and TE will reimburse any supplier serving retail customers within their
respective service areas for the cost of any associated transmission charges imposed by
PJM and/or by the MISO, if the MISQ is fully operating on a single tariff, on genération
originating in the MISO or PIM. The transmission charges to be reimbursed will not
include losses, redispatch charges or other charges specifically impacting the transaction.
Reimbursement will apply only until FE’s transmission system is within a FERC
approved and operating RTO.

During the market development period, transmission level retail customers, i.e.,
69 kV and above, may (a) utilize through the Company any applicable service related
provision of the FERC transmission tariff which may cause the rate to be less than the

network rate used in the PUCO (tariffs for transmission service of OE, CEI and TE, and
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(b) retain one-half of the benefit, with the remaining one-half paid by the customer but
used to reduce the period of recovery of RTC charges, instead of in each instance
increasing the distribution charge. The customer must agree to any lesser service
provisions and all other applicable service requirements or terms of the FERC tariff, and
accordingly would waive the right to network service under the PUCO tariff. This
provision shall be applicable only until the one-half of savings used to reduce the period
of RTC charges exceeds $25 million in the aggregate for all three Companies-.
Notwithstanding the above, any customer taking such service shall continue to be deemed
a distribution customer of the Company.
LOW INCOME EFFICIENCY

In order to continue support for low income housing energy efficiency
improvements, the Companies will make available grants of $2 million per year by each
of OE and CEI, and $1 million per year by TE, during the market development period.
As much as possible, the methods for distribution and administration of these type
programs developed under the prior rate plans will be continued, provided that the grants
may be offered to agencies other than those currently receiving such funds as determined
appropriate by the Companies. -
TRANSITION PLANS

The transition pians of OE, CEI and TE as filed on December 22, 1999, and as

supplemented and corrected through the date herein, will be approved, except as
specifically modified herein or as is necessary to update tanff provisions to reflect the
agreements made herein and the attachments hereto through a compliance filing.

OE, CEI and TB recognize that the OSP working group is engaged in discussions

to resolve and/or address the issues arising in that area. OE, CEI and TE agree to accept
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any resolution of such issues agreed to by the working group participants and to
incorporate any such changes in its transition plan. Further, unless any agreed upon
changes by the OSP working group are less restrictive for customers than the terms of
this Stipulation, the Companies agree that during the market development period
customers that take generation service from CEIl, OE or TE during any part of May, June,
July or August must remain a customer through Apri] 30 of the following year before
they may elect to switch to another supplier, provided that (1) customers may switch
suppliers at any time if they have not previously switched; (2) following the stay out
period through April 30, customers may switch to another supplier as of the end of the
period but must exercise the right to switch by May 15 of that same year; and (3) during
the first year of the market development period, residential customers returning to CEI’s,
OE’s or TR’s standard offer service will not be subject to a minimum stay. By March 15,
2002 and again by April 15, 2002, and thereafter before each March 15 and April 15
during the market development period, OE, CEI and TE will provide notice to their
respective residential customers informing them of their right to choose another sﬁpplier
by May 15 and the consequences of not choosing another supplier and staying on their
standard service offer.

Notwithstanding the above, if the Commission elects to resolve the issues arising
in the technical and operational plans of the utiliti&s: through a generic hearing or other
Commission process that results in a state-wide solution, then the result of such hearing
or process shall be -incorporated herein.

OE, CEI and TE will establish a technical task force to include representatives

from the Companies, the Commission, the OCC, marketers and customers which will
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address and attempt to resolve technical and operational issues involving the Companies
that may arise following the beginning of customer choice. The task force will be in
place for at least 2 years and may be continued if all participants agree to do so. Itis the
intention of the Companies to utilize this task force to identify and resolve issues early
through a non-confrontational, technicaily competent working group. A part of this task
force’s assignment shall be to evaluate the timetable and steps required in order for OE,

CEI and TE to implement supplier consolidated billing. OE, CEI and TE shall use their

_best efforts in taking the actions necessary to implement supplier consolidated billing in a

reasonable fashion and with a target date of January 1, 2002, it being understood that
such best efforts shall not require the Companies to take any action that would hinder or
delay the implementation of the competitive framework necessary to facilitate customer
choice in their respective service territories. It is also understood that the implementation
of supplier consolidated billing shall not be contingent upon the Comsuission making a
determination under Section 4828.04 of the Revised Code with respect to the uanndling
of the billing function, but shall proceed independent of any supplier compensation for
such billing service. Notwithstanding, nothing herein precludes the Commission’s
determination, or subsequent settlement, of the issue.

REGULATORY ASSETS

I. The initial regulatory assets as determined pursuant to Section 4828.39 of
the Revised Code will be as set forth in the Filing, except that: (a) for CEI and TE, the
allowance for funds used during construction on nuclear assets will be reclassified as a
regulatory asset, and (b) for CEI, the gain on the sale/leaseback transaction will be

reclassified as generation costs and not included as a regulatory asset. Attachment 6 sets
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forth the resulting RTC charge for each Company, which will remain in effect for the
duration of the RTC recovery period. |

2. The difference between the market support price, as reflected in
Attachment 2, and the incentivized shopping credit, as reflected in Attachment 3, both as
reflected in the respective tariff of the customers who shop times their kWh usage will be
deferred as RTC and tracked as set forth below. No interest charges will be capitalized
on such deferrals.

3. The charges assumed by OE, CEJ and TE for MISO and PJM transmission
in excess of $10 million will be deferred as RTC and tracked as set forth below. No
interest charges will be capitalized on such deferrals.

4, If OE, CFI and/or TE sell any generating asset to a non-affiliated company
for cash at a price above the fair market value used in the Filing, then any net after tax
gain using that fair market value as the basis will be used to adjust RTC recovery. In
addition, interest at the rate of return otherwise used for RTC purposes will be added to
the net gain and be used to further reduce RTC recovery. The adjustments will be‘ made
using the tracking mechanism discussed below. FE will apply this methodology across
its Ohio utilities, e.g., if OE sells a generating plant and has already recovered its
regulatory assets, then the net gain as determined above, including the interest added
above, will be used to reduce the R’i‘C recovery period of either CEI or TE or both. Any
losses on the sale of such assets will be borne by the Companies.

5. The changes in taxes as a result of Am, Sub. S. B. No. 3 will be addressed
such that rates will be frozen at current levels as provided below: (a) higher customer

rates as a result of the taxes will be deferred by OE, CEI and TE during calendar year
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2001 and 2002 as a distribution cost; the embedded cost of debt for the applicable
Company will be used to capitalize interest on such balances; and the deferred amounts
will be recovered in the next distribution rate case of such Company using an
amortization period not to exceed five years; and (b) any rate discounts that would have
otherwise resulted during the market development period as a result of the taxes, plus
interest on such amounts using the rate of return otherwise applicable to RTC costs, will
be used to reduce the period of recovery of regulatory assets using the tracking
mechanism set out below.

6. The Signatory Parties recommend that the Commission consider the
concerns raised by the Companies with respect to potential violations of the
normalization rules in the Intemnal Revenue Code relating to amortization of investment
tax credits (ITC) and related regulatory liabilities recognized under Statement of
Financial Accounting Standards 109 (SFAS 109), and deferred taxes related to
accelerated depreciation deductions. Accordingly, the Parties recommend that the
Opinion and Order in this case reﬂeo;t the following language: “The customer rates
embodied in this Opinion and Order include the amortization of ITC and their associated
SFAS 109 regulatory lLiabilities no more rapidly than ratably, and the amortization of
‘excess deferred taxes’ using the Average Rate Assumption Method in order to avoid any
potential normalization violations.”

7. The Signatory Parties recommend that the Commission grant the
necessary accounting authority for its regulatory books in order to accommodate the

provisions of this Stipulation.
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IX. REGULATORY ASSET TRACKING
1. A tracking mechanism will be established such that when a specific level

of kWh distribution sales are met on a Company-by-Company basis, then the RTC
recovery for that Company will cease at that ;;oint, but in any event not beyond
December 31, 2010. The specific level of kWh distribution sales by Company are set
forth in Attachment 7.

2. The net gain and tax differences that impact the RTC recovery period
discussed above will be converted to an equivalent KWh and be subtracted from the
otherwise specified number of kWh as set forth in Attachment 7. Also, any new deferrals
or adjustments as discussed above will be similarly converted into an equivalent kWh and
be added to the otherwise specified number of kWh as set forth in Attachment 7. An
exampie of the conversion formula is set forth in Attachment 8.

3. Notwithstanding anything to the contrary, the RTC recovery periods shall
not extend beyond December 31, 2006 for OE, June 30, 2007 for TE and Decemb;r 31,
2008 for CEJ, unless the additional time is necessary to amortize the deferrals resulting
from more than 20% of any class by Company having shopped, and/or to accommodate a
significant change in the business environment or economy which results in a substantial
deviation from the estimated sales used herein as determined by the Commission.

X. RESTRUCTURING SECURITIES

The Signatory Parties agree for purposes of this section that the Commission may
consider RTC recovery in a manner similar to accounts receivable, and accordingly may
allow the Companies to pledge such RTC recovery receipts as security for any financing,
provided that (a) the proceeds of such financing are used to redeem or pay-off debt or

other overlapping obligations so as to accelerate the corporate separation required by the
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Filing, and (b) the net savings in interest actually accruing to the Companies as a result of
such financing are used to reduce the RTC recovery period using the tracking mechanism
discussed above. The use of this financing device and the approval of its use by the
Commission is totally discretionary, and accordingly, if the Companies elect not to use it,
or the Commission elects not to approve a specific request for such financing, no
consequences will inure to this agreement.

X1.  UNIVERSAL SERVICE FUND
OE, CEI and TE, as of July 1, 2000 will establish Universal Service Fund Riders

at the following levels to reflect their respective PIPP rates: OE $.000570; CEIl
$0.000568; and TE $0.000561, and thereafter each Company will remit all such
collections to the Department of Development. The difference between the respective
Universal Service Fund Riders above and those set forth in the Filing will be used to
reduce the generation component, but will not have any impact on the otherwise
determined shopping incentives. The audit to be performed by the Commission pursuant
to Section 4928.51(D) will be used only to establish a base line for the PIPP component
of the low income payment programs, and for no other purposes.
XII. EFFECT OF STIPULATION

Nothing in this Stipulation shall be used or coastrued for any purpose to imply,
suggest or otherwise indicate that the results produced through the compromise reflected
herein represent fully the objectives of any Signatory Party.

This Stipulation is submitted for purposes of this proceeding only, and is not
deemed binding in any other proceeding, except as expressly provided herein, nor is it to
be offered or relied upon in any other proceedings, except as necessary to enforce the

terms of this Stipulation. In fact, none of the Signatory Parties have submitted the

-
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entirety of the case they would have otherwise filed or will file if this Stipulation is
rejected. The agreement of the Signatory Parties reflected in this document is expressly
conditioned upon its acceptance in its entirety and without alteration by the Commission.
The parties agree that if the Commission rejects all or any part of this Stipulation, or
otherwisé materially modifies its terms, any adversely affected party shall have the right,
within thirty (30) business days of the Commission’s ord;er, either to file an application
for rehearing or to terminate and withdraw from the Stipulation by filing a notice with the
Commission. If an application for rehearing is filed, and if the Commission does not, on
rehearing, accept the Stipulation without material modification, any party may terminate
and withdraw from the Stipulation by filing a notice with the Commission within ten (10)
business days of the Commission’s order or entry on rehearing. In such an event, a
hearing shall go forward, and the parties shall be afforded the opportunity to present
evidence through witnesses, to cross-examine all witnesses, to present rebuttal testimony,
and to file briefs on all issues,

The Signatory Parties agree and intend to support the reasonableness of this
Stipulation before the Commission, and to cause their counsel to do the same, and in any
appeal from the Commission’s adoption and/or enforcement of this Stipulation.

IN WITNESS HEREOF, this Stipulation and Recommendation has been agreed
to as of this 13th day of April, 2000. The undersigned parties respectfully request the

Commission to issue its Opinion and Order approving and adopting this Stipulation.
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BOEEFIM, KURTZ & LOWRY

ATTORNEYS AT LAVZ
2110 €CBLD CENTER
36 EAST SEVENTH STREET
CINCINNATI, OHIO 45202

TELEPHONE (513) 421-2258

TELECOPIER [313) 421.2764
Xia Yejefay Fransmiccian

April 17, 2000 g
Leils L. Vespoli, Esq.
General Counsel
FirstEnergy Corp
76 Sovth Main Street
Akron, OH 44308
In re: Case Ni £} Case No. 3-EL.. and 214-

Denr Leiln;

This s 1o confirm tha!c::,g is willing to sign the Stpulation and Recommendmjon submined on
4/14/00 In the sbove-referenced ogse.”

»

Very truly yours,

MM
David F, Boahm, Esq.
BOEHM, KURTZ & LOWRY




ADDENDUM TO STIPULATION AND RECOMMENDATION
Revised Paragraph VI,
LOW INCOME EFFICIENCY

In order to continue support for low income housing energy efficiency improvements, the
Companies will make available grants of $2 million per year by each of OE and CEI, and $1
million per year by TE, during the market development period. The methods for distribution and
administration of these grants shall be consistent with the administration and distribution of
similar programs developed under the Companies’ prior rate plans. Previous recipients of
Residential Efficiency Improvements Program funds, identified in the May 1, 1997 Stipulation
and Recommendation, filed in Case Nos. 96-1211-EL-UNC, and 96-1322-EL-MER, will
continye to receive program funding, at a minimum, that is equal to funding levels previously set
forth in that Stipulation and Recommendation which sum shall not exceed the dollar amount
shown above. Such funding will continue to be provided, through the grants herein, provided
that the recipients perform adequately under contract.

Any remaining grant funds will be remiited to the USF fund to enable grants to appropriate
community based agencies within the service territories of OE, CEl, and TE. Appropriate

community based agencies include organizations that are involved in energy efficiency,
weatherization, HWAP and/or the Housewarming program.

Agreed to by FirstEnergy 4/17/00
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