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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

Ohio Power Company 

Complainant, 

) 
) 
) 
) 

          v. ) Case No. 21-990-EL-CSS 
) 

Nationwide Energy Partners, LLC  

Respondent. 

) 
) 
) 

INTERLOCUTORY APPEAL OF NATIONWIDE ENERGY PARTNERS, LLC  

Pursuant to Ohio Adm.Code 4901-1-15(A), Nationwide Energy Partners, LLC (“NEP”) 

submits this immediate interlocutory appeal to the Commission with regard to the May 6, 2020 

Entry issued in this proceeding and specifically the Entry’s statement at ¶ 28 that “… NEP should 

not be permitted to a broader scope of discovery due to its counterclaim.”  The Attorney 

Examiner’s language in paragraph 28 of the Entry should be reversed because if intended to be a 

directive, could prohibit NEP from obtaining discovery relevant to the subject matter of NEP’s 

counterclaims and contrary to Ohio Adm.Code Rule 4901-1-16(B).  NEP’s counterclaims include 

claims addressing AEP Ohio’s discriminatory policy of denying master-meter configurations and 

AEP Ohio’s unlawful and unreasonable actions in bringing its complaint against NEP to harass 

and maliciously injure NEP.  All of NEP’s counterclaims and the underlying allegations 

necessitate a scope of discovery that is not identical to AEP Ohio’s scope of discovery (which 

makes sense as AEP Ohio’s claims differ from NEP’s counterclaims).  The Attorney Examiner’s 

directive should also be reversed because AEP Ohio has not filed any motion for protective order 

to limit the scope of NEP’s discovery.  To the extent AEP Ohio believes that NEP’s discovery 

requests are not reasonably calculated to lead to the discovery of admissible evidence, then AEP 
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Ohio should follow the Commission’s rules on resolving any dispute with NEP over its discovery 

requests.  Accordingly, this interlocutory appeal is warranted and absent a clarifying or correcting 

Entry by the Attorney Examiner, should be granted.1   A copy of the May 6, 2022 Entry is attached.     

Respectfully submitted, 

/s/ Michael J. Settineri 
Michael J. Settineri (0073369), Counsel of Record 
Anna Sanyal (0089269) 
Andrew Guran (0090649) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, Ohio 43215 
614-464-5462 
mjsettineri@vorys.com
aasanyal@vorys.com
apguran@vorys.com 

     Attorneys for Nationwide Energy Partners, LLC 

1 NEP’s submission of this interlocutory appeal should in no way be used to preclude NEP from seeking to limit the 
scope of the hearing on AEP Ohio’s claims to the five apartment complexes referenced in AEP Ohio’s complaint, or 
preclude NEP from challenging any evidence AEP Ohio seeks to admit into the evidentiary record.  
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MEMORANDUM IN SUPPORT  

I. INTRODUCTION 

The Commission should reverse and modify paragraph 28 of the May 6, 2022 Entry 

regarding NEP’s scope of discovery absent clarification or correction by the Attorney Examiner.  

Procedurally, NEP’s scope of discovery was not at issue before the Attorney Examiners when NEP 

sought a protective order on AEP Ohio’s scope of discovery on March 17, 2022.  To date, AEP 

Ohio has not submitted any motion for protective order and made no request that NEP’s discovery 

should be limited.  Additionally, NEP’s counterclaims and its allegations in those counterclaims 

are materially different in substance to AEP Ohio’s complaint.  And importantly, the statement in 

¶ 28 of the Entry if considered a directive is inconsistent with the Commission’s broad scope of 

discovery in proceedings.  See Rule 4901-1-16(B).  For these reasons, absent clarification or 

correction by the Attorney Examiner that a directive limiting NEP’s scope was not issued, the 

Commission should reverse and modify ¶ 28 of the Entry to ensure that NEP’s ability to seek 

discovery in this proceeding is not limited through the Entry. 

II. STANDARD OF REVIEW 

Ohio Adm.Code 4901-1-15(A) provides, in pertinent part, that “any party who is adversely 

affected thereby may take an immediate interlocutory appeal to the commission from any ruling 

issued under rule 4901-1-14 of the Administrative Code or any oral ruling issued during a public 

hearing or prehearing conference that does any of the following:  (1) Grants a motion to compel 

discovery or denies a motion for a protective order.”  The Entry issued in this proceeding denied 

in part and granted in part NEP’s motion for protective order, and included the statement at ¶ 28 

that “… NEP should not be permitted to a broader scope of discovery due to its counterclaim.”  

Given the language in paragraph 28, if considered a directive,  to limit NEP’s scope of discovery 
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in this proceeding, an immediate interlocutory appeal is warranted for the Commission’s 

determination.     

III. ARGUMENT 

A. Absent Clarification or Correction, the Commission Should Reverse the 
Entry’s Directive Stating that NEP’s Discovery Should be the Same Scope as 
AEP Ohio’s Discovery. 

1. AEP Ohio Did Not Move for a Protective Order on NEP’s Discovery.  

On March 17, 2022, NEP filed a motion for a protective order to limit AEP Ohio’s 

discovery to the “discrete set of facts” it alleged in its complaint.  AEP Ohio did not file a motion 

for protective order.  NEP’s motion came after an extensive back and forth via written 

communications and a conference call with AEP Ohio’s counsel.  And, only after coming to an 

impasse on the issue of scope, did NEP file its motion.  AEP Ohio has not raised any issue of 

NEP’s scope of discovery, let alone made a good faith effort to resolve any such issue with NEP 

as required by Ohio Adm.Code 4901-1-24(B).  Indeed, the only reason AEP Ohio raised NEP’s 

scope of discovery was as an argument that NEP’s motion for protective order should not be 

granted.  See AEP Ohio’s Memo. Contra at p. 12-15.   

Although AEP Ohio did not seek a protective order or raise any issue of a dispute with 

NEP on NEP’s discovery, paragraph 28 of the Entry analyzes the parties’ arguments and concludes 

that “a separate scope of discovery between the parties is not warranted.”  NEP assumes this to be 

a partial basis for the denial, in part, of NEP’s motion for protective order and not a determination 

that NEP’s scope of discovery is limited.  However, in the event the intent of the Attorney 

Examiner was to limit the scope of NEP’s discovery through the Entry, the Commission should 

reverse that directive given that no issues with NEP’s discovery requests were raised to the 
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Attorney Examiner through the Commission’s rules, which require a good faith effort to resolve 

the dispute prior to seeking any limitation on discovery.  See Ohio Adm.Code 4901-1-24(B). 

2. NEP’s Discovery Related to its Counterclaims Goes Beyond AEP 
Ohio’s Complaint.  

The Commission did not grant NEP’s motion for leave to amend its complaint and add 

counterclaims until April 4, 2022—after AEP Ohio filed its memorandum contra to NEP’s motion 

for protective order and just one day prior to NEP’s reply to AEP Ohio’s memorandum contra.  

NEP’s counterclaims allowed by the Commission sought to address much more than AEP Ohio’s 

denial of the requests to master-meter the five apartment complexes and included claims on AEP 

Ohio’s unilateral policy decisions to not allow master-meter conversions, its discrimination against 

NEP and the basis and motives for filing an unlawful complaint against NEP. 

NEP’s allegations in its counterclaims support reversal and/or clarification of the Attorney 

Examiner’s statement.  For example, NEP’s allegations in its counterclaims include: 

¶ 71. “While refusing to process the construction requests for the five apartment complex 

properties, AEP Ohio continued to provide master-metered service to existing 

submetered buildings in its service territory, including properties where NEP 

receives and pays bills as an agent of the property owners.” 

¶ 72. “Recently, on December 17, 2021 in its memorandum contra motion to stay, AEP 

Ohio stated that it is going forward with requests to install master-meters to facilitate 

submetering at newly constructed buildings but will be denying requests to connect 

existing multi-family properties to master-metered configurations.” 

¶ 73. “AEP Ohio did not receive any Commission authorization for its new policy of 

denying construction requests for properties where NEP has contracts to convert to 

a mastermetered configuration, and has only applied this policy to NEP projects.” 
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¶ 89. “AEP Ohio filed its complaint to harass and maliciously injure NEP including causing 

NEP to incur needless litigation costs. NEP’s counterclaims anti-competitive 

behavior.” 

¶ 90.  “AEP Ohio’s filing of the complaint is not warranted under existing law, cannot be 

supported by a good faith argument for an extension, modification, or reversal of 

existing law, and cannot be supported by a good faith argument for the establishment 

of new law.” 

¶ 98.  “AEP Ohio’s new policy to deny construction requests to convert to a master-meter 

configuration at any property involving NEP was and is unjust, unreasonable, 

unlawful, unjustly discriminatory, unjustly preferential, and in violation of R.C. 

4905.26.” 

What is apparent from NEP’s allegations is that discovery should be allowed on matters reasonably 

calculated to lead to the discovery of admissible evidence to support NEP’s allegations and 

counterclaims (which differ from AEP Ohio’s claims).   

3. The Entry is Inconsistent with the Broad Scope of Discovery Allowed 
under Commission Rule 4901-1-16(B) 

Lastly and just as important, the Entry, as written at paragraph 28, is inconsistent with the 

Commission’s broad allowance for discovery in Ohio Adm.Code 4901-1-16(B), which states in 

relevant part “… any party to a commission proceeding may obtain discovery of any matter, not 

privileged, which is relevant to the subject matter of the proceeding.  It is not a ground for objection 

that the information sought would be inadmissible at the hearing, if the information sought appears 

reasonably calculated to lead to the discovery of admissible evidence.”   The Entry’s statement at 

paragraph 28, if considered a directive, is inconsistent with this standard and no basis has been 

presented to apply any limitation on NEP’s discovery.  In fact the Attorney Examiner stated that 



7 

“both parties will need adequate discovery to defend themselves against the other’s claims.”  May 

6, 2022 Entry at ¶28. Either the Entry should be clarified that a directive was not issued as to 

NEP’s scope of discovery, or the Commission should grant this interlocutory appeal and reverse 

the directive.  

IV. CONCLUSION 

NEP as the respondent is entitled to discovery within the bounds of the Commission’s 

broad standard for discovery.  As well, NEP as a counterclaimant bringing claims against AEP 

Ohio through NEP’s counterclaims is entitled to discovery to support its allegations and support 

its counterclaims.  Absent AEP Ohio following the Commission’s rules on resolving any discovery 

disputes with NEP’s discovery to AEP Ohio, the Attorney Examiner should not preemptively limit 

NEP’s ability to seek discovery in this proceeding.  NEP respectfully requests that absent a 

clarifying or correcting entry that the statement in paragraph 28 of the Entry does not limit NEP’s 

scope of discovery, the Commission should reverse and modify paragraph 28 of the Entry to ensure 

that NEP’s ability to seek discovery in this proceeding is not limited through the Entry.

Respectfully submitted, 

/s/ Michael J. Settineri 
Michael J. Settineri (0073369), Counsel of Record 
Anna Sanyal (0089269) 
Andrew Guran (0090649) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, Ohio 43215 
614-464-5462 
mjsettineri@vorys.com
aasanyal@vorys.com
apguran@vorys.com 

     Attorneys for Nationwide Energy Partners, LLC 
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CERTIFICATE OF SERVICE 

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket card who 

have electronically subscribed to the case.  In addition, the undersigned certifies that a courtesy 

copy of the foregoing document is also being served (via electronic mail) on this May 11th, 2022 

upon all persons listed below: 

Steven T. Nourse 
American Electric Power Service Corporation 
stnourse@aep.com

Michael J. Schuler 
American Electric Power Service Corporation 
mjschuler@aep.com

Matthew S. McKenzie 
M.S. McKenzie Ltd. 
matthew@msmckenzieltd.com

/s/ Michael J. Settineri 
Michael J. Settineri 

5/11/2022 42145705  
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