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I.

INTRODUCTION
FirstEnergy charged consumers nearly half a billion dollars for so-called

modernization charges before the Ohio Supreme Court stepped in to stop the charge as
illegal. 1 While the PUCO could have made the charge refundable, as OCC and OMA
requested,2 it refused to do so.3 This allowed the FirstEnergy Utilities to keep consumers’
money despite the Court’s ruling that the charge was illegal.4 In a later OCC appeal, the

1

In re Application of Ohio Edison Co., 157 Ohio St.3d 73, 2019-Ohio-2401.

2

In the Matter of the Application of Ohio Edison, et al., for Authority to Provide for a Standard Service
offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan., Case No. 14-1297-EL-SSO,
Motion to Reject Tariffs (Dec. 8, 2016).
3

Finding and Order (Dec. 21, 2016).

4

The Ohio Supreme Court has overturned several PUCO rulings since a 2008 law that protected utilities
from competition. The utilities collected about $1.5 billion from consumers under these orders, but the
utilities kept most of these funds because the law generally does not require utilities to pay refunds. OCC
continues to seek legislation to fix this problem. See Testimony of Jeff Jacobson before House Public
Utilities Committee, Opposition Testimony on H.B. 317 at 3 (Mar. 2, 2022) (“Of the $1.5 billion in refunds
that were denied to electric consumers since the 2008 law, only a small fraction of that would have been
refunded to consumers under this bill. We continue to recommend that refunds for charges that are found
by the Ohio Supreme Court to be unlawful should be refundable from the date the charges were first
collected.”), available at:
https://www.occ.ohio.gov/sites/default/files/OCCTestimonySubHB317_030222.pdf.

1

Court also invalidated the PUCO’s attempt to protect FirstEnergy’s too-high profits from
refund by excluding the DMR revenues from its profits calculation.5
When the PUCO approved the charge, it directed the PUCO Staff to “ensure that
such funds are used, directly or indirectly, in support of grid modernization.6 An auditor,
Oxford Advisors, was hired by the PUCO toward ensuring that FirstEnergy used the
funds as directed.
Oxford was supposed to produce a final audit report, but never did. In fact, the
PUCO Staff requested an extension of time to file the final Oxford report. But the PUCO
Commissioners (including Chair Randazzo) inexplicably ruled that the Auditor should
not file a final report on what became of the nearly half billion dollars of consumers’
money when the Commissioners dismissed the case and closed the record.7 Strangely,
fired FirstEnergy CEO Chuck Jones wrote in a text message that “the combination of
overruling Staff and other Commissioners on decoupling, getting rid of SEET and
burning the DMR final report has a lot of talk going on in the halls of the PUCO about
does he work there or for us?”8
In the audit report that Oxford did complete (the so-called mid-term report),
Oxford did not make any recommendations. Oxford’s failure to include recommendations
in its Mid-Term audit report is curious. Six months earlier, in an unfiled Third Interim

5
In re Determination of Existence of Significantly Excessive Earnings for 2017 under the Elec. Sec. Plan of
Ohio Edison Co., 162 Ohio St.3d 651, 2020-Ohio-5450.
6

In re Application of Ohio Edison Co., Case No. 14-1297-EL-SSO, Fifth Entry on Rehearing (Oct. 12,
2016) at ¶ 282.

7

Entry (Feb. 26, 2020) at 3.

8

See attached text (emphasis added).

2

Report to the PUCO Staff,9 Oxford made strong consumer protection points.10 OCC has
this topic and a number of topics for deposing Oxford11 but the PUCO denied OCC’s
subpoena. 12
The PUCO then hired a different auditor than Oxford, Daymark, even though
Oxford had the experience with the DMR.13 Daymark made a key finding, that there is no
“conclusive evidence that Rider DMR did, in fact, contribute to any significant,
incremental direct spend on grid modernization.”14 Daymark also found that because the
FirstEnergy Utilities put all of the DMR revenues into the Utility Money Pool, it is
impossible to determine whether the revenues were spent in a way that directly or
indirectly supported grid modernization.15 Daymark also concluded that it could not “rule
out with certainty use of Rider DMR funds to support the passage of H.B.6.”
Another key conclusion of Daymark was that “[g]iven that the intent of Rider
DMR was clearly to enable grid modernization, either directly or indirectly, it should
have been incumbent on FirstEnergy to track each and every dollar of any such
spending.”16 The FirstEnergy Utilities’ decision not to track DMR funds (making itself
essentially unauditable) should not be allowed as a shield against regulatory
repercussions from the PUCO. The PUCO should not condone a FirstEnergy approach

9

OCC obtained the Third Interim Report from a public records request served on the PUCO.

10
Oxford met with Commissioner Conway, before the completion of the Mid-term Report, to discuss its
Third Interim Report. See attachment.
11

OCC Motion for Subpoena Duces Tecum to PUCO Auditor Oxford, Case Nos. 17-2474-EL-RDR, 17974-EL-UNC (Dec. 10, 2021).
12

Entry (Feb. 18, 2022) (denying OCC’s Motion for Subpoena of Oxford for prehearing deposition).

13

See Entry (Jun. 2, 2021).

14

Daymark Audit Report at 26 (Jan. 14, 2022).

15

Id. at 4-5.

16

Id. at 7.

3

that has the effect of hiding information from regulators about the use of nearly half a
billion dollars paid by consumers. Remember, this is the utility system that FERC audited
with findings that include” internal controls having been possibly obfuscated or
circumvented to conceal or mislead as to the actual amounts, nature and purpose of the
lobbying expenses.”17
II.

BACKGROUND
The United States Attorney filed criminal charges against former Ohio House

Speaker Larry Householder and others on July 21, 2020.18 The criminal complaint
identified a “Company A” (described as the owner of two nuclear power plants) that
developed a plan to enact legislation to subsidize the nuclear plants.19
This led OCC to file a number of motions, on September 8, 2020 and thereafter,
asking the PUCO to investigate FirstEnergy’s H.B. 6 activities. We asked for
investigations to include a reopening of this case to require the FirstEnergy Utilities to
show that money they collected from consumers through Rider DMR was not improperly
used to fund H.B. 6 activities.20
FirstEnergy Corp. was later charged with a federal corruption crime – honest
services wire fraud.21 In a U.S. Deferred Prosecution Agreement, FirstEnergy admitted
that the U.S. Attorney could prove the facts set forth below beyond a reasonable doubt.”22

17

Docket FA19-1-000, Audit Report at 48 (Feb. 4, 2022).

18

United States v. Larry Householder, et al., Case No. 1:20-cr-77, Complaint (S.D. Ohio) (Jul. 21, 2020).

19

Id.

20

Motion for the PUCO to Reopen the Distribution Modernization Rider Audit Case (Sept. 8, 2020).

21

United States v. FirstEnergy Corp., Case No. 1:21-cr-96, Deferred Prosecution Agreement (S.D. Ohio)
(Jul. 22, 2021).
22

Id. at 13.

4

FirstEnergy Corp. also admitted in the Deferred Prosecution Agreement that it paid the
former PUCO Chair to further certain FirstEnergy interests:
FirstEnergy Corp. paid $4.3 million dollars to Public
Official B [the former PUCO Chair] through his consulting
company in return for Public Official B performing official
action in his capacity as PUCO Chairman to further
FirstEnergy Corp’s interests relating to passage of nuclear
legislation and other specific FirstEnergy Corp. legislative
and regulatory priorities, as requested and as opportunities
arose.23
The following sections provide background for certain topics in the
later Recommendations section.
A.

By denying discovery (deposition and documents) of its former
Auditor Oxford Advisors, the PUCO has blocked adequate case
preparation by stakeholders into the unusual circumstances
surrounding Oxford’s audit involving half a billion dollars of
consumers’ payments to FirstEnergy for an illegal distribution
modernization charge. The unusual circumstances include but are not
limited to: FirstEnergy’s financial relationship with former PUCO
Chair Sam Randazzo; fired FirstEnergy CEO Jones’s text message
about “burning” Oxford’s final audit report; the PUCO
Commissioners’ decision to forgo Oxford’s production of the final
audit report; Oxford’s failure to make recommendations in its MidTerm audit report; and the PUCO’s hiring of a different auditor
(Daymark) than Oxford to ultimately produce an audit report.

The PUCO hired Oxford as the “third party monitor to assist the Staff in the
review of Rider DMR.”24 The contract for the Auditor was between the FirstEnergy
Utilities and Oxford, with Oxford being paid a significant sum – $395,000.25 The PUCO
required that “[t]he Monitor’s continuous review and assessments shall determine if
FirstEnergy has implemented its Commission-approved Rider DMR in compliance with”

23

Id. at 17.

24

Entry (Jan. 24, 2018).

25

Motion for a Subpoena Duces Tecum at footnote 14 (Dec. 10, 2021).
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the PUCO Entries in FirstEnergy’s Electric Security Plan case, Case No. 14-1297-ELSSO.26
Oxford was to present its findings and recommendations in monitoring and
assessment reports, including a publicly filed Mid-Term and Final Report.27 Both the
Mid-Term and Final reports were to “include an executive summary of
recommendations.”28 At that time, the PUCO maintained that ”[a]ny conclusion, results,
or recommendations formulated by the Monitor may be examined by any participant.”29
Oxford filed its Mid-Term Report on June 14, 2019.30 But that report contained no
recommendations, just observations.
The report did, however, identify issues of concern for consumers. To begin with,
Oxford stated that FirstEnergy “declined to restrict the use of the funds and did not
contemplate a tracking of Rider DMR funds to specific expenditures.”31 FirstEnergy
placed the distribution funds in the “Regulated Utility Money Pool” where other nonOhio regulated companies had borrowing access to the Money Pool.32 Notably, the
Auditor also found that funds in the Money Pool were used to increase dividend payments
to FirstEnergy.33

26

Entry, Request for Proposal at 1 (Dec. 13, 2017).

27

Id. at 4.

28

Id.

29

Id.

30

Oxford Mid-term Audit Report (Jun. 14, 2019).

31

Id. at 16.

32

Id. at 17.

33

Id. at 19.

6

A week later, in appeals by OCC and others, the Ohio Supreme Court reversed the
PUCO’s decision to enable the DMR, finding that charge was illegal and should be
removed from consumers’ bills.34 Consumers did not receive a refund of the $456 million
they paid FirstEnergy prior to the Court’s reversal, because the PUCO had denied an
earlier motion by OCC and the Ohio Manufacturers’ Association to make the charges
subject to refund.35
Oxford’s Final Report was due to be filed on February 25, 2020; however, on
February 18, 2020 (one week prior to the deadline) the PUCO Staff sought an extension
until March 31, 2020 to file the Final Report.36 About one week later, on February 26,
2020, the PUCO (led by Chair Randazzo) surprisingly ruled that there would be no Final
Audit Report.37
The U.S. Deferred Prosecution Agreement contained this partial version of a
March 4, 2020 text message from former FirstEnergy CEO Chuck Jones to former
FirstEnergy Senior VP Dennis Chack:
Jones: He [the former PUCO Chair] will get it done for us
but cannot just jettison all process. * * * There is a lot of
talk going on in the halls of PUCO about does he work
there for us? He’ll move it as fast as he can.38
The full text message that references the final report was revealed by FirstEnergy
Advisors in its filing in Case 20-103:

34

In re Application of Ohio Edison Co., 157 Ohio St.3d 73, 2019-Ohio-2401.

35

In the Matter of the Application of Ohio Edison, et al., for Authority to Provide for a Standard Service
offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Case No. 14-1297-EL-SSO,
Finding and Order at (Dec. 21, 2016) at ¶ 15.
36

Motion for Extension of Time and Memorandum in Support (Feb. 18, 2020).

37

Entry (Feb. 26, 2020).

38
United States v. FirstEnergy Corp., Case No. 1:21-cr-96, Deferred Prosecution Agreement (S.D. Ohio)
(Jul. 22, 2021) at 43. Attached.
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Chack: Any luck on talking with Sam on energy license we
just received request for additional comments.
Jones: He will get it done for us but cannot just jettison all
process. Says the combination of over ruling Staff and
other Commissioners on decoupling, getting rid of SEET
and burning the DMR final report has a lot of talk going
on in the halls of PUCO about does he work there or for
us? He’ll move it as fast as he can. Better come up with a
short term work around.39
Note that the FirstEnergy text message about “burning the DMR final report”
were sent about one week after the PUCO Commissioners’ order eliminating the filing of
a Final Report.
And then there is the matter of Oxford’s unfiled Third Interim Quarterly report,
which preceded Oxford’s Mid-Term Report. In the unfiled Third Interim Quarterly
Report, Oxford listed several recommendations that it would likely make in a future
report. These recommendations addressed reasonable restrictions on FirstEnergy’s use of
the DMR revenues.
Six months later, Oxford publicly filed the Mid-Term Report. But Oxford’s filing
did not contain any recommendations. Oxford’s report did not even include the intended
future recommendations it wrote in its unfiled Third Interim Report. Oxford simply made
observations. However, Oxford was not given a $395,000 contract by the PUCO40 (that
apparently was executed between Oxford and FirstEnergy) just to make observations.41
So what happened?

39

In the Matter of the Application of Suvon, LLC d/b/a FirstEnergy Advisors for Certification as a
Competitive Retail Electric Service Power Broker and Aggregator in Ohio, Case No. 20-103-EL-AGG,
Motion to Withdraw the Certification Application, at Exhibit A (Nov. 2, 2021) (Emphasis added).

40

Motion for Subpoena Duces Tecum, at Attachment (Dec. 10, 2021).

41

In the Matter of the Review of the Distribution Modernization Rider, Case No. 17-2474-EL-RDR, Entry
(Jan. 24, 2018).

8

Here is a comparison between the “observations” in Oxford’s publicly filed MidTerm Report versus the recommendations in the unfiled Third Interim Quarterly Report:
Table 1: Oxford Mid-Term vs. Unfiled Third Interim Report
Unfiled Third Interim Report
Topic
Recommendation
“The purpose of Rider DMR is to
Use of DMR
improve the financial strength of
Funds
FirstEnergy so that it can invest in grid
modernization. Oxford is evaluating
and likely to recommend that some
portion of the Rider DMR funds be
used to directly fund grid
modernization initiatives” (p. 2)
(Emphasis in original)
“Oxford is likely to recommend
Money Pool
terminating the Ohio Utilities
participation in the regulated money
pool for economics and transparency.
It may be appropriate for
FirstEnergy to establish a separate
regulated money pool for the Ohio
Utilities only” (p. 1) (Emphasis in
original)
“Oxford is likely to recommend
dividend restrictions for some
temporary period of time so that
Rider DMR revenues can be used to
de-lever” (p. 1) (Emphasis in original)
"FirstEnergy has separated and fully
removed FES from its business through
bankruptcy, but at a steep price. Oxford
is likely to recommend measures that
will insulate the Ohio Utilities form the
risks associated with FirstEnergy's
weak financial position and unregulated
businesses at least until the negative
effect of FirstEnergy on the Ohio
Utilities is eliminated."

Mid-Term Report
Observation
Noted FirstEnergy’s position:
“The Commission decision
authorizing Rider DMR
explicitly declined to restrict
the use of funds and did not
contemplate tracking of Rider
DMR funds to specific
expenditures” (p. 16)

Placing DMR funds into the
Money Pool benefits
FirstEnergy’s non-Ohio
Utilities. It also improves the
FFO [Funds from Operations]
metric, but the improvement
may be temporary unless
FirstEnergy pays down debt
(p. 17)
Dividends No limitation: “FirstEnergy
has increased its dividend
payout and …Oxford views
the increase in dividends as
an indication of improved
financial health” (p. 15)
FirstEnergy None
Solutions
Bankruptcy

9

OCC should be allowed to depose Oxford and obtain documents per OCC’s
subpoena that the PUCO denied.42 OCC’s application for rehearing, asking the PUCO to
reverse its denial of our subpoena for a deposition of Oxford, is pending.
B.

The new Final Audit Report by Daymark finds no FirstEnergy use of
the DMR for direct funding of grid modernization. Because of the
lack of tracking by FirstEnergy, Daymark could not even determine
that the DMR funds were used by FirstEnergy to indirectly support
grid modernization. Additionally, Daymark could not rule out that
DMR funds had been used to support the passage of H.B. 6.

After OCC’s September 8, 2020 motion to re-open this case to determine how
FirstEnergy used Rider DMR revenues,43 the PUCO ordered its Staff to hire a new
auditor to prepare a Final Report.44 The Staff hired Daymark to prepare the report.45
Daymark filed its report on January 14, 2022.46
The new auditor, Daymark, made a key finding, that there is no “conclusive
evidence that Rider DMR did in fact contribute to any significant, incremental direct
spend on grid modernization.”47 Daymark also found that because the FirstEnergy
Utilities put all of the DMR revenues into the Utility Money Pool, it is impossible to
determine whether the revenues were spent in a way that indirectly supported grid
modernization.48 Daymark also concluded that it could not “rule out with certainty use of
Rider DMR funds to support the passage of H.B.6.” So, for what did FirstEnergy
consumers pay nearly half a billion dollars?

42

Entry (Mar. 9, 2022).

43

Motion for the PUCO to Reopen the Distribution Modernization Rider Audit Case (Sept. 8, 2020).

44

Entry (Feb. 24, 2021) and Entry (Apr. 7, 2021).

45

Entry (Jun. 2, 2021).

46

Daymark Audit Report (Jan. 14, 2022).

47

Daymark Audit Report at 26 (Jan. 14, 2022).

48

Id. at 4-5.

10

Another key conclusion of Daymark was that “[g]iven that the [PUCO’s] intent of
Rider DMR was clearly to enable grid modernization, either directly or indirectly, it
should have been incumbent on FirstEnergy to track such spending.”49 The FirstEnergy
Utilities’ decision not to track DMR funds – making itself essentially unauditable –
should not be allowed as a shield against any repercussions from its fiscal
irresponsibility.
C.

Discovery delays have hampered OCC’s pursuit of truth and justice.

There have been issues impeding adequate discovery for OCC prior to the
deadline for these Comments. As such, OCC’s Comments are preliminary in nature,
subject to further development as more information is accumulated and analyzed.
Further, OCC notes that the PUCO is conducting four separate investigations into
FirstEnergy’s H.B. 6 activities.50 A ruling by withdrawn PUCO Examiner Gregory Price
deterred the making of combined filings in multiple investigations (that are not formally
consolidated), which deters some administrative efficiency. The cases in part arise from a
common nucleus of facts such that discovery conducted in one case is often relevant to
the other cases. Discovery delays are documented in the dockets of the other cases.

49

Id. at 7.

50

Case Nos. 20-1502-EL-UNC, 20-1629-EL-RDR, 17-974-EL-UNC, and 17-2474-EL-RDR.

11

III.

RECOMMENDATIONS
A.

To protect consumers, the PUCO should find that the FirstEnergy
Utilities failed to use the distribution modernization rider charges
directly in support of grid modernization.

The PUCO approved the distribution modernization rider as part of the
FirstEnergy Utilities’ fourth Electric Security Plan. 51 In its Entry, the PUCO stated that it
would review the FirstEnergy Utilities’ expenditure of rider DMR revenues to ensure that
Rider DMR revenues are used directly or indirectly in support of grid modernization.52
And the PUCO noted that its Staff’s review of the use of the DMR funds would “ensure
that there is not unlawful subsidy of the Companies’ affiliates.”53 These are simple and
straightforward goals with the intent to protect consumers. These goals of transparency
and accountability were thwarted by FirstEnergy.
Oxford did not confirm that FirstEnergy used distribution modernization funds
collected from consumers directly in support of grid modernization. It should be noted
however, that one of the recommendations in Oxford’s unfiled Third Interim Report was
Oxford’s statement that it was “likely to recommend that some portion of the Rider DMR
funds be used to directly fund grid modernization initiatives.”54 But as alluded to earlier,
this pro-consumer recommendation never made it into the publicly filed Mid-Term
Report of Oxford.

51

In the Matter of the Application of Ohio Edison, Cleveland Electric Illuminating Company and Toledo
Edison Company for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the
Form of an Electric Security Plan, Case No. 14-1297-EL-SSO, Fifth Entry on Rehearing at ¶ 282 (Oct. 12,
2016).

52

Id.

53

Id.

54

Oxford Third Interim Quarterly Report at 2.
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Daymark investigated whether the FirstEnergy utilities made any direct
investment during the DMR period towards grid modernization.55 Daymark found no
“conclusive evidence that Rider DMR did in fact contribute to any significant,
incremental direct spend on grid modernization.”56 Daymark noted that [i]t does not
appear that there was any significant progress in the implementation of grid
modernization programs until the Commission approved Grid Mod I on July 17, 2019,
after the Rider DMR period.”57
The PUCO should adopt Daymark’s finding. Direct spending on grid
modernization by FirstEnergy did not occur while the DMR revenues were being
collected from consumers. According to Daymark, any grid modernization spending
during the DMR collection period was funded by other riders.58 Significant spending on
grid modernization only occurred after Grid Mod I was approved, and consumers began
(redundantly) paying the separate grid mod rider.
Daymark correctly observed that “grid modernization was not a wellcommunicated priority” within FirstEnergy. Daymark noted the “overall lack of
knowledge” on the Rider at FirstEnergy.59
The PUCO should find that the FirstEnergy Utilities have failed to show that they
used the DMR charges directly for consumers in support of grid modernization.

55

Daymark Audit at 14.

56

Daymark Audit Report at 26 (Jan. 14, 2022).

57

Daymark Audit at 13.

58

Daymark Audit at 26.

59

Daymark Audit at 6.
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B.

To protect consumers, the PUCO should find that the FirstEnergy
Utilities failed to show that they used the distribution modernization
rider charges indirectly in support of grid modernization. That failure,
along with the failure to use the charges directly to support grid
modernization, is a violation of the PUCO’s Order.

Unfortunately for consumers, the PUCO favored FirstEnergy by allowing it an
opportunity to merely use Rider DMR revenues (collected from consumers) indirectly in
support of grid modernization.60 But FirstEnergy did not satisfy even that lax standard.
The PUCO defined “indirect spending” as “steps [that] lower the cost of
borrowing the funds needed to invest in grid modernization and may include reducing
outstanding pension obligations, reducing debt, or taking other steps to reduce the longterm costs of accessing capital.61 While the scope of permissible spending seems broad, it
was not without limits. The PUCO had a concern that the FirstEnergy Utilities might use
the funds to subsidize their affiliates. The PUCO therefore ordered its Staff to hire a
third-party monitor to “ensure that there is no unlawful subsidy of the Companies'
affiliates.”62
Daymark found that it is impossible to determine whether the distribution
modernization revenues collected from FirstEnergy consumers were spent in a way that
indirectly supported grid modernization.63 This was due to FirstEnergy’s decision not to
track the use of the DMR funds, as discussed below.
Essentially, FirstEnergy made itself unauditable. There should only be penalty,
not reward, for FirstEnergy’s evasion of regulatory oversight. Remember, this is the

60

Case No. 14-1297-EL-SSO, Fifth Entry on Rehearing at ¶ 282 (Oct. 12, 2016).

61

Id.

62

Id.

63

Daymark Audit at 4-5.
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utility system that FERC described as “having possibly obfuscated or circumvented to
conceal or mislead as to the actual amounts, nature, and purpose of the lobbying
expenditures made.”64
Daymark was able to conclude, however, that:
•

•
•
•

There were no debt reductions for FirstEnergy Corp. associated with DMR
revenues65 In fact FirstEnergy Corp. took on an additional $2.4 billion in
debt during the rider DMR period;66
There was no significant positive credit rating impact67 from Rider DMR;
Rider DMR had no effect on the cost of long-term debt for the
Companies;68 and
There was no impact on pension plan funding.69

Based on these conclusions of Daymark, the PUCO should find that the
FirstEnergy Utilities have failed to show that they used the DMR charges indirectly for
consumers in support of grid modernization. And the PUCO should find that
FirstEnergy’s failure to show the direct or indirect use of the DMR charges in support of
grid modernization is a violation of the PUCO’s order.
C.

The PUCO should find that the FirstEnergy Utilities failed to track
how they spent a half-billion dollars of consumers’ money collected
through the distribution modernization charge and by becoming
essentially unauditable.

The PUCO required that Rider DMR revenues be spent “directly or indirectly, in
support of grid modernization.”70 But, the FirstEnergy Utilities did not track how they
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Docket FA19-1-000, FERC Audit Repot at 48 (Feb. 4, 2022).
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Daymark Audit at 8.
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Daymark Audit at 8.
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Daymark Audit at 39.
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Daymark Audit at 8.
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Daymark Audit Report at 8-9.
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In the Matter of the Application of Ohio Edison, et al., for Authority to Provide for a Standard Service
offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan., Case No. 14-1297-EL-SSO,
Fifth Entry on Rehearing (Oct. 12, 2016) at ¶ 282.
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spent DMR revenues.71 Instead they dumped the half billion dollars of modernization
revenues collected from Ohio consumers into the regulated utility money pool.72 As
Oxford found, by moving the Rider DMR funds into the Utility Regulated Money Pool,
other non-Ohio regulated companies had borrowing access to the Rider DMR funds.73
FirstEnergy’s approach is wrong. It does not “ensure that the funds are used
directly or indirectly in support of grid modernization” as the PUCO required in its Entry
on Rehearing. And contrary to the PUCO’s order, FirstEnergy’s approach appears to
allow an unlawful subsidy of the utilities’ affiliates, which are the other regulated nonOhio utilities in the Money Pool.
Indeed, in Oxford’s unfiled Third Interim Quarterly report, Oxford indicated that
it “is likely to recommend terminating the Ohio Utilities participation in the regulated
money pool for economics and transparency.”74 In that same report, Oxford also
cautioned that “[w]e need to make sure that Ohio Utilities are not subsidizing
FirstEnergy’s contribution to the Unregulated Money Pool by lowering or offsetting
FirstEnergy’s contributions to the Regulated Money Pool.”75 This appears to be exactly
what happened with Rider DMR.
Daymark concluded that “[g]iven that the intent of Rider DMR was clearly to
enable grid modernization, either directly or indirectly, it should have been incumbent on
FirstEnergy to track such spending.”76 FirstEnergy did not track the spending of Rider

71

Daymark Audit Report at 6.

72

Oxford Mid Term Report at 16; Daymark Audit at 7.

73

Oxford Mid Term Report at 17.

74

Oxford Third Interim Quarterly Report at 1. See attached.

75

Id.

76

Daymark Audit Report at 7.
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DMR for any consumer benefit. Instead, FirstEnergy dumped it in the unregulated money
pool and let its subsidiaries enjoy the spoils.
The FirstEnergy Utilities’ decision not to track DMR funds, leaving it essentially
unauditable, should not be allowed to shield it against repercussions from its fiscal and
regulatory irresponsibility. The PUCO should find FirstEnergy’s approach to be
intolerable, that fails to protect consumers who paid half a billion dollars for nothing.
The FirstEnergy Utilities failed to show that they used the Rider DMR revenues
in accordance with the PUCO’s Fifth Entry on Rehearing in Case No. 14-1287-EL-SSO
approving the rider. The PUCO should make FirstEnergy accountable for its
noncompliances, with money owed to consumers and with forfeitures to the state
treasury, as described next.
D.

The PUCO should find that FirstEnergy, at a minimum, “omit[ted] to
do any act or thing required … by order of the public utilities
commission…” and thus “is liable to the person, firm or corporation
injured thereby in treble the amount of damages sustained in
consequence…,” per R.C. 4905.61. Alternatively or additionally, and
building on an unfiled potential recommendation by auditor Oxford
Advisors, an approach to redress for consumers could be using up to
$456 million of DMR charges to offset other FirstEnergy charges to
consumers for grid modernization. These recommendations are
preliminary and subject to further development as discovery
continues, including with the potential for additional FirstEnergy
violations of statutes and/or PUCO orders.
And

E.

The PUCO should order the FirstEnergy Utilities to pay forfeitures
per R.C. 4905.54 for violations regarding distribution modernization
charges.
And FirstEnergy should pay $20 million for making assistance
available to its at-risk Ohio utility consumers, in the interest of energy
justice considering FirstEnergy’s disregard for justice.
And
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F.

The PUCO should order the management audit of FirstEnergy that
OCC sought by Motion (and now renews) on September 8, 2020.

Under R.C. 4905.61, if a utility “omits to do any act or thing required by
provisions of those chapters, or by order of the public utilities commission, the public
utility or railroad is liable to the person, firm, or corporations injured thereby in treble the
amount of damages sustained in consequence of the violation, failure or omission. Any
recovery under this section does not affect a recovery by the state for any penalty
provided for in the chapters.”
FirstEnergy consumers paid nearly half a billion dollars for so-called distribution
modernization that FirstEnergy never undertook. That was unlawful given that the PUCO
ordered FirstEnergy to use the funds either directly or indirectly in support of grid
modernization. And it was unreasonable to collect those funds from consumers and not
use it for consumers’ benefit as the PUCO had ordered (and intended). That includes that
FirstEnergy consumers were denied their statutory right to “necessary and adequate
service and facilities” that are “in all respects just and reasonable” under R.C. 4905.22.
So the PUCO should make the findings of violations per R.C. 4905.61 that lead to
treble the damages that consumers incurred. Preliminarily, it seems that consumers were
damaged up to $456 million, before trebling.
Further, Oxford, in its unfiled Third Interim Quarterly Report, advised that it was
likely to recommend that some portion of the Rider DMR funds be used to directly fund
grid modernization initiatives.77 Building on Oxford’s point, an alternative or additional
approach to consumer redress could be using up to $456 million of DMR charges to

77

Oxford Third Interim Quarterly Report at 2.
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offset other FirstEnergy charges to consumers for grid modernization. Again, this
recommendation is preliminary and subject to development as OCC’s discovery
continues.
R.C. 4905.54 provides that the FirstEnergy Utilities are subject to forfeitures for
failure to comply with an order of the PUCO made under Chapters 4901, 4903, 4907, and
4909 of the Ohio Revised Code. Specifically, R.C. 4905.54 provides:
Every public utility or railroad and every officer of a public
utility or railroad shall comply with every order, direction,
and requirement of the public utilities commission made
under authority of this chapter and Chapters 4901., 4903.,
4907., and 4909. of the Revised Code, so long as they
remain in force. Except as otherwise specifically provided
in section 4905.95 of the Revised Code, the public utilities
commission may assess a forfeiture of not more than ten
thousand dollars for each violation or failure against a
public utility or railroad that violates a provision of those
chapters or that after due notice fails to comply with an
order, direction, or requirement of the commission that was
officially promulgated. Each day's continuance of the
violation or failure is a separate offense. All forfeitures
collected under this section shall be credited to the general
revenue fund.
The PUCO authorized the FirstEnergy Utilities to collect Rider DMR funds to be
used directly or indirectly in support of grid modernization.78 The PUCO provided that its
Staff would periodically review how FirstEnergy used the DMR revenues and that “this
Staff review will ensure that there is no unlawful subsidy of the Companies’ affiliates.”79
By its failures regarding the direct or indirect use of the DMR charges for grid
modernization and by making its use of Rider DMR funds unauditable, among other
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In the Matter of the Application of Ohio Edison, et al., for Authority to Provide for a Standard Service
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failures, the FirstEnergy Utilities violated the PUCO’s Order approving the DMR charge.
The PUCO should therefore issue forfeitures under R.C. 4905.54.80
PUCO precedent involving Columbia Gas pipeline explosions is instructive.81
Most recently, the PUCO assessed Columbia Gas of Ohio a $250,000 fine (approved
through a settlement) for failure to comply with the PUCO’s gas pipeline safety (“GPS”)
rules when an explosion occurred and harmed a Columbia Gas employee and destroyed a
home and three vehicles.82 This was the third explosion in so many years resulting from
Columbia’s failure to comply with the PUCO and Federal gas pipeline safety rules.
Previously, the PUCO had issued a nearly verbatim decision in response to
another Columbia Gas explosion—with a $250,000 forfeiture. The PUCO noted that this
was a pattern of Columbia facing over-pressurization events caused by inadvertently
isolating or depressurizing gas pressure regulator control lines. And the corrective action
plan implemented by Columbia had not been followed by company employees.83

80

See e.g., In the Matter of Filing of Annual Reports for Calendar Year 2013 by all Regulated Entities,
Case No. 14-01-AU-RPT, Finding and Order (Jan. 22, 2014), at ¶¶ 2-6 (PUCO authorized to impose civil
forfeitures under R.C. 4905.54 on competitive retail electric and natural gas supplier who fail to file annual
reports as required by the PUCO).
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Case No. 21-322-GA-GPS, Opinion and Order at 2 (Sept. 8, 2021) (Columbia received a report of
damage to a gas main that runs along County Road 15 in South Point, Ohio, caused by excavation damage
from a third party using a backhoe. Columbia responded to the incident report and had the segment of
damaged line isolated by 1:15 p.m. on Nov. 23, 2020. Columbia completed a Tie-In Plan to return the line
to service and sent the Tie-In Plan to field personnel by 3:01 p.m. The Tie-In Plan called for air to be
purged from the line in two different locations, one of which was a residential meter at 3764 County Road
15. After the gas main was repaired, a Columbia employee began purging the line of air at the service riser
near the meter at 3764 County Road 15 and, very soon after beginning, the gas ignited. The ignition of gas
caused the employee purging the line to suffer first and second degree burns and a house fire resulting in a
loss of both the house and three vehicles); Case No. 20-1759-GA-GPS, Finding and Order at 9 (Feb. 21,
2021); Case No. 19-452-GA-GPS, Finding and Order at 7-8 (Feb. 27, 2019).

82

Case No. 21-322-GA-GPS, Id.

83

Case No. 20-1759-GA-GPS, Finding and Order at 9 (Feb. 21, 2021).
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The PUCO also had previously issued a nearly verbatim decision in response to
another Columbia Gas explosion, but with a $400,000 forfeiture.84 In this case, the PUCO
Staff noted that “this recent incident is one in a series of violations arising out of
Columbia's failure to maintain the records of its pipeline system. Although Columbia
generally has a good record of compliance with other pipeline safety regulations. Staff
has cited Columbia six times in the past three years for violations associated with
incomplete or inaccurate line location records.”85
In each case, the PUCO also ordered Columbia to conduct a management audit to
determine employee qualifications, a review of its Operator Qualification training
program, and a review of its operations and practices at its operating center to prevent
this type of explosion from happening again.86
In this case, the PUCO has the opportunity and obligation to protect consumers,
enforce its rules, and deter future misconduct by imposing a meaningful penalty. The
FirstEnergy Utilities collected $456 million in DMR revenues and kept no records to
establish that these revenues were used directly or indirectly in support of grid
modernization. To protect consumers, the PUCO should impose upon FirstEnergy the
maximum forfeitures ($10,000 per day). This recommendation is preliminary and subject
to further development as discovery continues, including with the potential for additional
FirstEnergy violations of statutes and/or PUCO orders, per R.C. 4905.54. At this point,
tens of millions of dollars in forfeitures would seem to be in order.
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Case No. 19-452-GA-GPS, Finding and Order at (Feb. 27, 2019).
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Id. at 3-4.
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Id. at 9.
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Further, the PUCO should require the FirstEnergy Utilities to set aside $20
million for protection of at-risk consumers, with the funds dedicated to bill payment
assistance and utility debt relief for low-income and working-poor residential consumers
Program details should be subject to agreement between FirstEnergy and the Ohio
Consumers’ Counsel.
R.C. 4928.02(L) contains state policy for protecting “at-risk populations.” The
funds are especially needed as a result of the added burden, including financial, for those
already struggling with poverty and for the working poor as a result of the pandemic.
Finally, OCC renews its Motion and call for a management audit of FirstEnergy.
OCC incorporates its argument for a management audit as stated in its September 8, 2020
Motions. The Oxford and Daymark audits in this case, especially including FirstEnergy’s
lack of record-keeping toward being unauditable, add more fuel to the fire that
FirstEnergy is a special case (not in a good way) among Ohio utilities. It and its two
million consumers would benefit from the accepted utility regulatory practice of a
management audit.
G.

The PUCO should reverse course and end its impeding of lawful case
preparation under R.C. 4903.082 and O.A.C. 4901-1-16 et seq.,
including by its denial of OCC’s subpoena for a deposition and
documents from auditor Oxford Advisors.
Second, given the involvement of withdrawn PUCO Examiner
Gregory Price in the process of the denial of OCC’s discovery, the
PUCO should bring in an independent administrative law judge from
outside the PUCO to make a de novo review of the discovery issue.
Third, if the PUCO does not allow OCC’s discovery of Oxford, at the
least the PUCO should broaden the hearing’s evidentiary standard
for intervenors’ cross-examination of Oxford.

By denying discovery rights (OCC’s subpoena for a deposition and document
requests) regarding its former auditor Oxford Advisors, the PUCO has blocked adequate
22

case preparation by stakeholders. There are especially unusual circumstances
surrounding Oxford’s audit that warrant this discovery. For one thing, that audit involves
half a billion dollars of consumers’ payments to FirstEnergy for a distribution
modernization charge that the Ohio Supreme Court found illegal, so case preparation is of
great consequence.
Further, the unusual circumstances are explained in the preceding background
section. In addition, it is known from the U.S. Deferred Prosecution Agreement that
FirstEnergy Corp. admitted to paying former PUCO Chair Sam Randazzo $4.3 million.
FirstEnergy Corp. admitted that that the $4.3 million payment was for the former PUCO
Chair’s benefit “with the intent and for the purpose that, in return, Public Official B [the
former PUCO Chair] would perform official action in his capacity as PUCO Chairman to
further FirstEnergy Corp.’s interests relating to passage of nuclear legislation and other
specific FirstEnergy Corp. legislative and regulatory priorities, as requested and as
opportunities arose.”87
In sum, the unusual circumstances include but are not limited to: FirstEnergy’s
financial relationship with former PUCO Chair Sam Randazzo; fired FirstEnergy CEO
Jones’s text message about “burning” Oxford’s final audit report; the PUCO
Commissioners’ decision to forgo Oxford’s production of the final audit report; Oxford’s
failure to make recommendations in its Mid-Term audit report after its outlining of
expected recommendations in an unfiled Interim Report; and the PUCO’s later hiring of a
different auditor (Daymark) than Oxford to ultimately produce an audit report.

87

Deferred Prosecution Agreement at 17.
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In denying OCC’s discovery rights for a deposition and documents from Oxford,
the PUCO did rule that it will bring a representative of Oxford to the hearing.88 But OCC
has that right anyway under the rule that allows for subpoenaing an auditor to the
hearing.89And that pre-existing right is being conflated with case preparation which is our
separate right (now being denied) under R.C. 4903.082 and O.A.C. 4901-1-16 et seq.
Therefore, the PUCO should undo the denial of our discovery rights. That would
be consistent with law and rule, as OCC has argued in its pending application for
rehearing.
In this regard, the PUCO should bring in an independent administrative law judge
from outside the PUCO to make a de novo review of the discovery issue involving
Oxford. That should be done given the involvement of withdrawn PUCO Examiner
Gregory Price in the process of the denial of OCC’s discovery (including subpoena) at
issue.
While Attorney Examiner Price withdrew from presiding over this case “in light
of the truly unique circumstances presented today”90 and because he had provided legal
review and advice concerning H.B.6, he had made various consequential rulings prior to
his withdrawal, including on this matter. His rulings regarding this discovery cut-off
matter should be reviewed de novo.
At the least, the PUCO should adjust its hearing standard in the interest of due
process. The PUCO should allow wide latitude for cross-examination at the hearing
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In the Matter of the Review of the Distribution Modernization Rider, Case No. 17-2474-EL-RDR, Entry
at ¶ 31 (Feb. 18, 2022), affirmed by Entry (Mar. 9, 2022).
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under the broader discovery standard in O.A.C. 4901-1-16(B): “It is not a ground for
objection that the information sought would be inadmissible at the hearing, if the
information sought appears reasonably calculated to lead to the discovery of admissible
evidence.” That standard is appropriate considering that the PUCO denied OCC the use
of that standard for the usual discovery. And now the discovery process is combined with
the hearing process regarding Oxford. Also, the PUCO may waive the limitation of this
standard to usual discovery, under O.A.C. 4901-1-38(B).
Further, at the hearing the PUCO Staff should produce Paul Corey, the Managing
Director of Oxford, as a witness (if not others from Oxford). Mr. Corey appears to be the
primary contributor to the Mid-Term Audit and the unfiled Third Interim Quarterly
Report. He also filed the affidavit attached to the Staff’s responsive pleading. There, he
stated that “Oxford did not prepare any report, in any form, including interim update to
the Commission Staff regarding FirstEnergy’s Rider DMR subsequent to the filing of the
mid-report on June 14, 2019. Nor did Oxford prepare any drafts of any such reports
subsequent to the filing of the mid-report on June 14, 2019.”91
H.

To protect consumers, the PUCO should require FirstEnergy to
identify the source of funds used for the payments to “Public Official
A” and “Public Official B.”

On December 30, 2020, the PUCO reopened this case, 92 in response to a request
from OCC on September 8, 2020.93 The Commission ordered an audit to be conducted
that includes” an examination of the time period leading up to the passage of H.B. 6 and
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Staff Memorandum Contra to the Motion for Subpoena for Audit Report and Related Documents (Nov.
4, 2021).
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OCC Motion (Sept. 8, 2020).
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the subsequent referendum, in order to ensure funds collected from ratepayers through
Rider DMR were only used for the purposes established in ESP IV.”94 Daymark was the
auditor chosen to conduct the audit.
But Daymark found that, due to the lack of tracking, it is impossible to determine
how the distribution modernization revenues collected from FirstEnergy consumers were
spent.95 Daymark concluded that it could not “rule out with certainty use of Rider DMR
funds to support the passage of H.B.6.”
Essentially, FirstEnergy made itself unauditable. The PUCO should be noting a
FirstEnergy theme here, with similar problematic issues of unauditability found by the
auditor in the corporate separation case, 17-974.
Daymark explained that the FirstEnergy Utilities placed all of the DMR revenues
into the Regulated Money Pool. Daymark found no evidence that the DMR revenues
were used to help pass H.B. 6.96 But it stated that “given the inability to trace how Rider
DMR funds were spent, we cannot rule out with certainty use of Rider DMR funds to
support of the passage of H.B. 6.”97 That issue is important to Ohioans and must be
known.
As Ohioans’ regulator for monopoly utilities, the PUCO must reject FirstEnergy’s
regulatory circumvention, obfuscation and hiding of information. Recall FERC’s
commentary, in its recent audit case, on FirstEnergy’s seeming obfuscation and hiding of
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information.98 FirstEnergy should pay with damages and forfeitures for its mishandling of
this significant matter. See OCC’s sections on damages and forfeitures, respectively, in
these Comments.
I.

To protect consumers, the PUCO should examine through a
supplemental audit whether FirstEnergy Corp. directly or indirectly
used Rider DMR funds to pay bankruptcy obligations related to
FirstEnergy Solutions.

On September 26, 2018, the Bankruptcy Court approved a settlement of creditors’
claims against FirstEnergy Corp. in the FirstEnergy Solutions bankruptcy case.99 Under
the settlement, FirstEnergy Corp. paid over $2 billion in consideration to FirstEnergy
Solutions. That payment included $225 million in cash. Plus, there was an additional
$200.5 million when FirstEnergy Solutions emerged from bankruptcy. And then there
was a $500 million secured credit facility (which FirstEnergy Solutions had already fully
borrowed on March 19, 2018).100
The PUCO should audit whether the DMR revenues allowed FirstEnergy Corp. to
fund any part of its settlement with FirstEnergy Solutions. That funding could be in the
form of dividends from the utilities to FirstEnergy Corp.
A part of the bankruptcy settlement absolved FirstEnergy Solutions of
$43,092,505 it owed FirstEnergy Corp. for the payments to Generation Now. Thus, the
PUCO should also examine in a supplemental audit whether DMR revenues were directly
or indirectly used to finance the payments to Generation Now.
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FirstEnergy Corp. admitted in the U.S. Deferred Prosecution Agreement that, of
the $59 million paid to Generation Now, $16,904,330.86 came from FirstEnergy Corp.
and $43,092,505 came from FirstEnergy Solutions.101
The Oxford Mid-Term Report found that the Ohio Utilities deposit their funds
into the Regulated Utility Money Pool and use these funds to pay dividends to
FirstEnergy Corp..102 Oxford further found that the dividends paid by the Ohio Utilities
increased substantially during 2017-2018 from an annual average of $152.5 million to an
average of $375 million.103 The FirstEnergy Utilities thus could easily have transferred
the DMR revenues to FirstEnergy Corp. in the form of increased dividends. If so, there is
an issue as to whether this enabled FirstEnergy Corp. to pay for FirstEnergy Solutions’
share of the H.B. 6-related Generation Now payments as part of the FirstEnergy
Solutions bankruptcy settlement.
J.

Additional consumer protection measures should be required as
outlined by the Auditors in this proceeding.

Additionally, the PUCO should take several measures to protect consumers from
future lingering financial risks associated with FirstEnergy Corp.’s tainted H.B.6
involvement. Some of these pro-consumer measures are outlined in Oxford’s unfiled
Third Interim Quarterly Report:
•

Oxford Recommendation: “Oxford is likely to recommend terminating the
Ohio Utilities participation in the regulated money pool for economics and
transparency. It may be appropriate for FirstEnergy to establish a separate
regulated money pool for the Ohio Utilities only”104

101
United States v. FirstEnergy Corp., Case No. 1:21-cr-96, Deferred Prosecution Agreement (S.D. Ohio)
(Jul. 22, 2021) at 15-16.
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•

Oxford Recommendation: “Oxford is likely to recommend dividend
restrictions for some temporary period of time so that Rider DMR revenues
can be used to de-lever”105

•

Oxford Recommendation: the FirstEnergy Utilities should be “taking such
other measures (cutting dividends, reducing debt, lowering executive
compensation, lowering risk from unregulated companies, etc.) during the term
of the Rider that improves its financial metrics so that it is in a better, stronger
financial position at the expiration of Rider DMR”106
1.

The PUCO should require the FirstEnergy Utilities to adopt a
written dividend policy and to limit dividend payouts to 85%
of the Utilities’ net income.

The Daymark report noted that FirstEnergy’s Pennsylvania Utilities have a
written dividend policy to comport with Pennsylvania regulatory requirements,107 but the
Ohio Utilities do not.108 Having a written dividend policy is good utility practice because
it provides guidance on the factors management should consider in deciding how much of
a dividend to pay from the FirstEnergy Utilities to FirstEnergy Corp. The PUCO should
therefore require the FirstEnergy Utilities to adopt a written dividend policy. This is
recommended by Daymark.109
The dividend policy should place some limit on the amount of the dividend
payout. This would be consistent with the recommendation in Oxford’s Third Interim
Quarterly Report to limit the FirstEnergy Utilities’ dividend payouts. Daymark cited the
following report by the Pennsylvania Public Utility Commission regarding FirstEnergy’s
dividend policy:
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Id.

106

Id. at 2.
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Daymark Audit Report at 68, footnote 197 (Jan. 14, 2022).
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In general, it is not a sound business practice to pay an
annual dividend to a parent company that is more than 85%
of the utility’s net income on a consistent or long-term
basis. Many regulated utilities have established an internal
dividend payout ratio of 75% to 85% of net income as a
reasonable target.110
The dividend policy should limit the FirstEnergy Utilities’ dividend payout to
85% or less of net income unless they obtain written approval from the PUCO for a
higher payout through a public application.
2.

The PUCO should determine whether to require the
FirstEnergy Utilities to establish an Ohio-only Money Pool.
The PUCO should also audit the FirstEnergy Money Pool
every three years.

Oxford’s unfiled Third Interim Quarterly Report stated it was likely to
recommend the pro-consumer protection that the FirstEnergy Utilities terminate their
participation in the Regulated Money Pool and consider a Regulated Money Pool limited
to the Ohio Utilities.111 Daymark reported on the Ohio Utilities’ participation in the
Money Pool as follows:
During the Rider DMR period from 2017 to 2019, Ohio
Edison was a net lender into the money pool for all but one
month. Toledo Edison went from being mostly a net
borrower in 2015 to mostly a net lender between 2016 and
2019. Cleveland Electric Illuminating was split between
being a net borrower and a net lender in the pool over the
Rider DMR period. It is difficult to draw any specific
significance from these money pool positions since the
Ohio Companies had many other sources of cash besides
Rider DMR. Determining whether a Company being a net
lender or borrower was of the benefit to customers is
outside the scope of this audit.112
110
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Based on the fact that the Ohio Utilities are generally net lenders to the Money
Pool, this poses a question as to whether the lower interest rates afforded by the Money
Pool are a subsidy from the Ohio Utilities to the non-Ohio Utilities. The PUCO should
therefore require as part of a supplemental audit a review of whether Ohio Utilities would
benefit from an Ohio-only Money Pool. The PUCO should also audit the FirstEnergy
Money Pool at least every three years, as recommended by Daymark.113
IV.

CONCLUSION
The audits conducted by Oxford and Daymark raise serious consumer concerns

about the FirstEnergy Utilities’ use (or misuse) of Rider DMR revenues. Based on the
Auditors’ findings, the PUCO should conclude that the FirstEnergy Utilities failed to
show that they used the DMR funds collected from consumers either directly or indirectly
in support of grid modernization. And the PUCO should conclude, as did Daymark, that
the utilities have failed to prove that FirstEnergy did not use DMR funds collected from
consumers for funding their tainted H.B. 6 activities.
Consequently, FirstEnergy should pay damages to consumers. And FirstEnergy
should pay forfeitures to the state treasury and make assistance available to at-risk Ohio
consumers. These remedies would also serve as a lesson in justice that FirstEnergy sorely
needs. And there should be other relief for consumers, as described above.
The discovery fact-finding in this case should continue. In three months, there
should be a prehearing held to discuss the case status and the case timeline.
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Id. at 94.
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