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I. INTRODUCTION 

Once again, FirstEnergy is weaponizing its role in the discovery process to 

prevent case preparation by parties such as OCC. In a non-filed email that FirstEnergy 

sent to the PUCO just hours before the Commissioners were to rule on April 6th, 

FirstEnergy claimed it would need four months to gradually provide OCC with the 

documents. That kicked off another round of debate that includes the PUCO’s call for 

memoranda to be filed today.  

It’s now fourteen months after OCC first requested H.B.6-related documents from 

FirstEnergy that FERC required it to provide for a federal audit. It’s five weeks after 

PUCO Examiner Addison ordered FirstEnergy to provide the FERC-audit documents to 

OCC, upon revisiting withdrawn Examiner Price’s denial. It’s eight days after PUCO 

Commissioners denied FirstEnergy’s appeal of Examiner Addison’s ruling.  

The FERC-audit information is important for investigations of FirstEnergy at the 

PUCO. Among FERC’s significant findings is that FirstEnergy appears to have “possibly 

obfuscated or circumvented to conceal or mislead as to the actual amounts, nature and 
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purpose of the lobbying expenditures.”1 FERC’s audit follows the United States 

Government charging FirstEnergy Corp. with a federal corruption crime. And 

FirstEnergy Corp. agreed in the U.S. Deferred Prosecution Agreement that the United 

States can prove FirstEnergy’s crime in court.2 

We recommend that the PUCO take a page from U.S. District Judge John Adams. 

Federal Judge Adams recently expressed his impatience with the lack of answers 

surrounding a settlement between FirstEnergy and shareholders. Judge Adams then 

demanded an immediate answer as to who at FirstEnergy authorized payment of what are 

said to be the bribes.3 And he ordered shareholders to take depositions of FirstEnergy to 

obtain more information.4  

Likewise, the PUCO should order FirstEnergy to provide all the FERC-audit 

documents to OCC posthaste. We have primary and secondary proposals to recommend 

to the PUCO. Primarily we recommend that the PUCO stay the course with Examiner 

Addison’s ruling (that was consistent with an earlier proposal by FirstEnergy’s counsel), 

for FirstEnergy to disclose the documents by April 10, 2022.5 It seems that FirstEnergy is 

claiming it needs more time to disclose the records because it has the task (that it wanted) 

of excluding whole documents and making redactions based on the PUCO’s narrowed 

scope6 for the disclosures. In that event, the alleged competing goals of timeliness and 

 
1 Docket No. FA19-1-000, Audit Report at 48 (Feb. 4, 2022).  

2 U.S. v. FirstEnergy Corp., Case No. 1:21-cr-00086, Deferred Prosecution Agreement at 14 (Jul. 22, 

2021).  

3 Miller v. Anderson, Case No. 5:20CV1743, Order at 9 (N.D. Ohio) (Mar. 22, 2022). 

4 Id., Order (Mar. 24, 2022).  

5 Tr. 58-59 (Mar. 11, 2022).  

6 Entry at ¶ 44 (Apr. 6, 2022).  
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document filtration should be reconciled in favor of timeliness. FirstEnergy should be 

ordered to forgo document filtering and provide the information that it would have 

filtered out, in the interest of timely disclosure to OCC.  

OCC’s secondary proposal (if our primary proposal is not adopted) is that the 

FirstEnergy Utilities should be required to produce all FERC-audit documents within 30 

days of the PUCO Commissioners’ April 6 Entry. That timeline still allows plenty (too 

much) of delay since OCC’s February 7th request to revisit the issue and Examiner 

Addison’s ruling. And during that time period FirstEnergy should provide documents at 

the earliest time available. It should not be doubted that FirstEnergy already could be and 

should be providing FERC-audit documents to OCC. But we have received nothing since 

the Commissioners’ ruling.  

Louis Brandeis wrote, a few years before his appointment to the United States 

Supreme Court, that:  

Publicity is justly commended as a remedy for social and 

industrial diseases. Sunshine is said to be the best of 

disinfectants; electric light the most efficient policeman.7 

 

It is time for a lot more sunshine in the investigations of FirstEnergy at the PUCO. 

 

II. BACKGROUND 

The FirstEnergy Utilities have delayed and distracted the parties’ efforts to 

investigate their H.B.6-related political and charitable spending. FirstEnergy’s delay in 

producing the FERC-audit documents, after being ordered to produce the documents by 

April 10, 2022, is just the latest example. For efficiency in presenting our points, the 

 
7 Louis D. Brandeis, What Publicity Can Do, Harpers Weekly, Vol. 58, No. 2974 (Dec. 30, 1913).  
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following timeline is provided regarding OCC’s wait for the FERC-audit documents from 

FirstEnergy. 
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A. Examiner Addison required FirstEnergy to produce the FERC-audit 

documents by April 10, 2022, as proposed by FirstEnergy’s Counsel. 

The Attorney Examiner ordered FirstEnergy to produce the FERC documents at a 

prehearing conference on March 11, 2022.8 At that time, FirstEnergy’s counsel asked for 

a 30-day time frame to produce the documents.9 The Attorney Examiner granted this 

request.10 The Attorney Examiner’s 30-day deadline required FirstEnergy to produce the 

FERC-audit documents by April 10, 2022.  

 
8 Transcript of Prehearing Conference on March 11, 2022 at 59 (Mar. 25, 2022). 

9 Id. 

10 Id. 
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The FirstEnergy Utilities filed an interlocutory appeal of the Attorney Examiner 

ruling, asking that it be overturned by the Commissioners. 11 FirstEnergy’s interlocutory 

appeal did not challenge the 30-day time frame or ask that the time frame be changed to a 

“rolling” basis. OCC opposed FirstEnergy’s interlocutory appeal. The PUCO placed the 

matter on its agenda for its April 6, 2022 sunshine meeting.  

B. The PUCO Commissioners affirmed the Attorney Examiner’s ruling, 

requiring FirstEnergy to produce the FERC-audit documents on 

April 10, 2022, unless otherwise ordered. 

On the afternoon of April 6, the PUCO Commissioners issued their Entry 

affirming the Attorney Examiner’s ruling and denying FirstEnergy’s Interlocutory 

Appeal. The PUCO found that “OCC is entitled to discovery of this information, as the 

information at issue is relevant to the subject matter of the proceeding, the information 

sought appears reasonably calculated to lead to the discovery of admissible evidence, and 

the Companies have not proven that the information is either privileged or irrelevant.”12 

The PUCO ruled that “[t]he Companies will be required to produce the responsive 

materials within 30 days of the March 11, 2022 prehearing conference unless otherwise 

ordered.”13 The PUCO Examiners are now considering whether to order “otherwise,” and 

should not. 

 
11 Interlocutory Appeal (Mar. 16, 2022). 

12 Entry at ¶ 43 (Apr. 6, 2022).  

13 Id. at ¶ 44.  
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III. RECOMMENDATIONS FOR DUE PROCESS WITH A CONSUMER 

PROTECTION TIMELINE 

A. The PUCO should require FirstEnergy to produce FERC-audit 

documents on the timeline proposed by OCC. 

Primarily we recommend that the PUCO stay the course with the rulings of 

Examiner Addison and the Commissioners, for FirstEnergy to disclose the documents by 

April 10, 2022.14 The rulings were consistent with an earlier proposal by FirstEnergy’s 

counsel.15  

It seems that FirstEnergy is claiming it needs more time to disclose the records 

because it has the task (that it wanted) of excluding whole documents and making 

redactions based on the PUCO’s narrowed scope16 for the disclosures. In that event, the 

alleged competing goals of timeliness and document filtration should be reconciled in 

favor of timeliness. FirstEnergy should be ordered to forgo document filtering and 

provide the information that it would have filtered out, in the interest of timely disclosure 

to OCC. 

OCC’s secondary proposal (if our primary proposal is not adopted) is that the 

FirstEnergy Utilities should be required to produce all FERC-audit documents within 30 

days of the PUCO Commissioners’ April 6 Entry. That timeline still allows plenty (too 

much) of delay since OCC’s February 7th request to revisit the issue and Examiner 

Addison’s later ruling. And during this time period FirstEnergy should provide 

documents at the earliest time available. It should not be doubted that FirstEnergy already 

 
14 Tr. 58-59 (Mar. 11, 2022).  

15 Id.  

16 Entry at ¶ 44 (Apr. 6, 2022).  
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could be and should be providing FERC-audit documents to OCC. But we have received 

nothing since the Commissioners’ ruling.  

The PUCO should adopt OCC’s primary proposal for FirstEnergy to disclose the 

FERC-audit documents. If not, at the very least, the PUCO should adopt OCC’s 

secondary proposal. 

In regard to OCC’s secondary proposal, “priority documents” should be provided 

first to OCC. Priority documents would be defined as documents FirstEnergy provided to 

FERC that were responsive to FERC-audit report Finding “4” Accounting for Lobbying 

Expenses, Donation, and Costs that lacked proper supporting documentation (pages 46-

53) and FERC-audit report Finding “6” Service Company Billing Procedures (pages 58-

60). 

B.  The PUCO should reject the proposed 120-day rolling document 

production by FirstEnergy. 

The 120-day rolling timeline request came from the FirstEnergy Utilities on April 

6, 2022 in a non-public email, days before the April 10, 2022, deadline for document 

production. (See attached). FirstEnergy’s 120-day non-filed extension request was four 

times longer than the 30-day period that FirstEnergy’s Counsel offered and agreed to 

during the March 11, 2022 prehearing conference. Under FirstEnergy’s email proposal, 

FirstEnergy would have till August 6, 2022, to complete its production of FERC-audit 

documents.17  

While the delay would serve FirstEnergy well, it prejudices OCC and other 

parties in this case and in other cases. For example, the FERC documents are germane to 

 
17 Entry (Apr. 6, 2022). 
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the corporate separation proceeding, Case No. 17-974-EL-UNC. It hardly seems a 

coincidence that FirstEnergy’s proposed four-month delay will make it difficult to 

impossible to use these documents in Case No. 17-974, which has an August hearing. 

Delayed production of the documents will also affect OCC’s ability to depose Mr. 

Lisowski, Ms. Yeboah and potentially others in the corporate separation case.  

FirstEnergy proposed a deadline for document production that works for its 

agenda. The PUCO should reject FirstEnergy’s continuing attempts to weaponize 

discovery to prevent parties’ case preparation and presentation of evidence to 

Commissioners.  

C. The PUCO should issue a ruling clarifying the scope of the documents 

to be produced. 

At the March 11, 2022, prehearing conference, the parties discussed the scope of 

the documents to be produced. The Attorney Examiner ruled that the FirstEnergy Utilities 

should produce “documents which concern the Ohio companies.”18  

The Attorney Examiner should provide further guidance on the scope of this 

ruling. The required scope should prohibit the FirstEnergy Utilities from withholding 

documents or redacting information unless the information solely relates to a non-Ohio 

FirstEnergy electric distribution utility.  

This scope is appropriate to allow OCC and the parties their discovery rights 

under R.C. 4903.082 and O.A.C. 4901-1-16 et seq. Without defining the scope in this 

manner, the FirstEnergy Utilities might only produce a document if it contains the name 

of one of the three Ohio Utilities. Or the FirstEnergy Utilities may construe the scope to 

 
18 Transcript of Prehearing Conference on Mar. 11, 2022 at 59 (Mar. 25, 2022). 
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include only the Ohio utilities, and not companies such as FirstEnergy Service Company, 

FirstEnergy Corp, FirstEnergy Solutions and FirstEnergy’s electric transmission 

subsidiary serving Ohioans, American Transmission Systems Inc. (ATSI).  

Such a FirstEnergy approach would defeat the purpose of requiring the 

FirstEnergy Utilities to produce the FERC documents related to Ohio. This scope must be 

defined broadly to allow OCC and the parties to understand the FERC-audit report 

findings such as: 

• “the existence of significant shortcomings in FirstEnergy and its 

subsidiary companies’ controls over financial reporting, including controls 

over the accounting for the costs of civic, political and related activities, 

such as lobbying activities….”19  

 

• “these controls may have been circumvented in ways designed to conceal 

the nature and purpose of expenditures made and, as a result, that led to 

the improper inclusion of lobbying and other nonutility costs in wholesale 

rate determinations.”20 

 

• “accounting detail records, invoices, engagement letters, press articles, 

advertisement contracts and advertisements on social media platforms” 

that FERC needed “in order to understand the nature and extent of the 

lobbying activities.”21 

 

The proper scope of the document production should be defined now. It can be 

expected that FirstEnergy’s tactics of delay will not be limited to a protracted response 

timeline but will include other opportunistic non-responsiveness.  

 
19 In re FERC Audit of FirstEnergy Corp. and its subsidiaries, Docket No. FA19-1-000, Audit Report (Feb. 

4, 2022) at 16. 

20 Id. 

21 Id. at 48. 
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D. The PUCO should establish a process for reviewing documents and 

redactions that FirstEnergy excluded from production. 

The PUCO should establish a process for the PUCO Attorney Examiner to 

review, in later prehearings and with input from parties, what documents and redactions 

FirstEnergy excluded from production. This would be consistent with the PUCO’s prior 

approach when parties withhold documents from production on privilege grounds. 

The review is necessary given the PUCO is allowing FirstEnergy the discretion to 

filter out non-Ohio information and information outside 2017-2019. Given what FERC 

said in its audit about FirstEnergy potentially obfuscating or circumventing “to conceal or 

mislead” as to its lobbying expenses, FirstEnergy is the last utility in the state, if not the 

country, that should be trusted with discretion for what to disclose on these issues 

involving truth and justice for Ohioans.  

To facilitate this process the FirstEnergy Utilities should produce a withholding 

log for identifying any documents FirstEnergy entities are withholding or redacting. The 

log should include the reason for the redacting or withholding.  

 

IV. CONCLUSION 

The PUCO ruled that FirstEnergy should provide the FERC-audit documents to 

OCC by April 10, 2022. That date has come and gone without FirstEnergy providing a 

single document to OCC. FirstEnergy’s mantra is delay. But we need answers and justice 

for consumers.  

Primarily we recommend that the PUCO stay the course with Examiner 

Addison’s ruling (that was consistent with an earlier proposal by FirstEnergy’s counsel), 

for FirstEnergy to disclose the documents by April 10, 2022. OCC’s secondary proposal 

(if our primary proposal is not adopted) is that the FirstEnergy Utilities should be 
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required to produce all FERC-audit documents within 30 days of the PUCO 

Commissioners’ April 6 Entry.  

As U.S. District Judge John Adams recently wrote: “This bribery scheme has 

undoubtedly shaken whatever trust that Ohioans may have had in the political process 

used by their elected officials. The public has a right to know how it is that the political 

process was so easily corrupted.”22 

Respectfully submitted, 

Bruce Weston (0016973) 

Ohio Consumers’ Counsel 

 

/s/ Maureen R. Willis   

Maureen R. Willis (0020847) 

Counsel of Record 

John Finnigan (0018689)  
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65 East State Street, Suite 700 

Columbus, Ohio 43215 
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Telephone [Finnigan]: (614) 466-9585 

maureen.willis@occ.ohio.gov 

john.finnigan@occ.ohio.gov 
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22 Miller v. Anderson, Order at 8 (Mar. 22, 2022) (citations omitted).  
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