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I.    INTRODUCTION 

In its Initial Post Hearing Brief, Interstate Gas Supply, Inc. (“IGS”) advocates for changes 

to the AES service territory that make it greener, more competitive, and equitable for all AES 

stakeholders. Unfortunately, the Staff Report of Investigation (“Staff Report”) in this proceeding 

suggests that the Commission should exercise its traditional regulatory authority to permit AES 

Ohio to recover the cost of providing competitive services—for example, generation-related 

uncollectibles and generation-related assessments— through distribution rates.   

Contrary to current Ohio law, customers within the AES Ohio service territory are being 

discriminated against and facing switching fees not imposed on similarly situated customers who 

elect to take service under the Standard Service Offer (“SSO”)—despite the clear and 

unambiguous language in AES Ohio’s filed tariffs.  Additionally, the fee lacks any evidentiary 

support from either AES Ohio or Commission Staff.  

As stated in its Initial Post Hearing Brief, IGS urges the Commission to avoid violating the 

law and contradicting recent Commission precedent. The Commission should reject the notion of 

rebundling uncollectible expenses and the PUCO/OCC assessments directly associated with 

providing the SSO, into AES Ohio’s distribution rates. By staying the course with prior 

Commission decisions, AES Ohio’s distribution rates will not unlawfully subsidize AES Ohio’s 

SSO rates. 

The Commission also has the opportunity to continue pushing Ohio into a more sustainable 

and green future through a minor change to AES Ohio’s demand charge tariff that would remove 

a huge barrier to distributed generation development within the state, and, in doing so, promote 

state policy. The Commission should take this chance to modify AES Ohio’s demand charge tariff 

in a way that more closely aligns the actual distribution related costs associated with each 
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customer. Such a modification would be consistent with the long held rate design principle of cost 

causation.  

II.  ARGUMENT: 

A.  Uncollectible Generation Expenses: The Commission should not allow AES Ohio to 

directly recover competitive service costs in distribution rates.  

 

Both the Staff and AES Ohio disagree with IGS regarding the recovery of uncollectible 

expenses directly associated with the SSO. Staff makes a cursory mention of the subject in their 

Initial Brief claiming the costs are justified because AES acts as a “provider of last resort.”1 No 

legal basis, historical precedent, or state policy is presented to support Staff’s argument. 

Meanwhile, AES Ohio conveniently neglects to mention that they are already collecting a portion 

of these costs through the SSO rate itself.2  

Neither party provides any legal reasoning or evidence as to why a fairly allocated portion 

of the $2.4 million in bad debt proposed to be collected would not clearly be a competitive cost 

needed in order for AES Ohio to offer their one and only competitive product, the SSO. Mountains 

of past precedent, clearly outlined in the Initial Brief of IGS, demonstrate that the Commission 

lacks the authority to approve the placement of competitive costs into base distribution rates.  

Based on the testimony and evidence in the record of this proceeding, it is undeniable that 

CRES providers face the exact same costs in the regular course of doing business. AES Ohio and 

Staff admit that CRES providers also face uncollectible expense when offering competitive 

 
1 Staff Initial Brief at 41. 

 
2 AES Initial Brief at 67-68; see also Tr. at 729. 
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products such as the SSO.3 Thus, not allocating the appropriate portion of these uncollectible 

expenses, some of which are currently being collected through the SSO, would be a direct violation 

of state law.4 

Moreover, Staff’s assertion that the collection of such expenses in base distribution rates 

is justified given the utility’s place as the provider of last resort is completely without merit and 

contrary to state law and policy. The Staff proposal would create a situation in which CRES 

customers are required to pay any uncollectible expense embedded in the rates charged by their 

chosen supplier, but also the uncollectible expense of other customers who elect to take service 

under the SSO. Staff’s proposed recovery mechanism would create two completely different 

playing fields – one where CRES customers are double charged the bad debt expense from both 

their CRES provider as well as through their distribution rates and one where SSO customers have 

their bad debt expense subsidized by the competitive market.    

When a shopping customer creates bad debt which flows to their supplier from unpaid 

generation costs, an SSO customer that creates bad debt should also see that apportioned bad debt 

flow to their generation provider, in this case the SSO. Not doing so would rebundle AES Ohio’s 

distribution rates and violate the Commission’s ability by recovering the costs of a competitive 

service in a distribution rate case.5     

 

 

 
3 Tr. At 729. 

 
4 IGS Initial Brief at 10. 
 
5 R.C. 4909.18. 
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B.  PUCO and OCC Assessments: The Commission should stand by its past decisions 

and continue allocating an appropriate portion of these expenses to the SSO.  
  

 The Staff recommends that AES Ohio rebundle the portion of the PUCO and OCC 

assessments that were correctly allocated as part of SSO Generation expenses in prior cases.6 Staff 

again makes no legal arguments as to why these clearly competitive costs should not continue to 

be allocated based on revenue to their appropriate cost center. As discussed above, Ohio law and 

policy prohibit the Commission from regulating or providing cost recovery for competitive service 

through distribution rates.7 The Commission lacks the authority to authorize the recovery of costs 

related to competitive retail electric services in a distribution rate case filed under R.C. 4909.18.  

Similar to bad debt expenses, AES Ohio previously unbundled a portion of these costs in 

accordance with state law requiring unbundled electric rates.8 Staff itself previously determined 

that these costs were indeed directly related to the offering of a competitive service yet makes no 

mention or justification for the change in their position.9 The Commission has been disinclined to 

completely reverse course and overturn precedent by changing the classification of certain charges 

in the past without a mountain of convincing evidence.10 The mere assertion that these costs are 

now somehow related to the utility’s provision of the SSO is clearly not sufficient to meet that 

settled standard. 

 
6 Staff Initial Brief at 41. 

 
7 IGS Energy Objections to the Staff Report at 7-9. 

 
8 In the Matter of the Application of The Dayton Power and Light Company for an Increase in its Electric 

Distribution Rates, Case Nos. 15-1830-EL-AIR, et al., Opinion and Order (Sept 26, 2018) at ¶32. 

 
9 Id. 

 
10 Cleveland Electric Illuminating, Case No. 85-675-EL-AIR (June 24, 1986) at129. 
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 AES Ohio does little more than copy and paste Staff’s argument into their initial brief on 

this issue. Given that no legal reasoning of any kind is provided that would justify the Commission 

ruling against its own past decisions, the Commission should continue to allocate the PUCO/OCC 

assessments on a bypassable basis.  

C. Switching Fees: The Commission should direct AES Ohio to eliminate the $5 given a 

complete lack of evidentiary support.    
 

Saying that a charge is “typical amongst Ohio utilities” does not rise to the level of justifying 

that charge. The burden of proof in a distribution rate case falls on the utility to show that the 

proposed rates and charges are just and reasonable.11 However, in this case, that one passing 

phrase is the only justification of the $5 switching fee currently only being charged to CRES 

providers. 

Again, neither AES nor Staff provide any justification of the $5 switching fee. Staff witness 

Smith admitted that no study of the costs had been started or completed.12 Allowing AES Ohio 

to continue assessing this discriminatory switching fee without any evidentiary support would 

violate current Ohio law.13 

The current $5 fee is a legacy charge that has existed for more than two decades, and no 

examination into its justification has ever been completed.14 The current switching fee acts as 

nothing more than a barrier to entry to the competitive market, as no justification was made by 

 
11 R.C. 4909.18; R.C.4909.19(C); Ohio Edison Co. v. Pub. Util. Comm’n, 63 Ohio St.3d 555 (1992); 

Cincinnati Bell Tel. Co. v. Pub. Util. Comm’n, 12 Ohio St.3d 280, 287 (1984). 

 
12 Tr. at 1238. 

 
13 R.C. 4909.15(C)(1). 

 
14 IGS Ex. 3 (Response to IGS-INT-02-004). 
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AES Ohio or Staff to attempt to substantiate the fee. AES Ohio is selectively choosing not to 

charge the fee when a customer returns to take service under the SSO but continues to assess the 

fee on suppliers. The current AES Ohio tariff explicitly states that “the Company will charge the 

Customer a switching fee of five dollars ($5) for returning to the Standard Offer Tariff.”15 While 

Staff witness Smith points out a minor difference in the notice requirements of customers returned 

to the SSO, this clarification is not substantiated with facts as to the costs of such actions.  

Given that no proper justification was provided to substantiate the current switching fee and 

the fact that AES Ohio has unilaterally decided not to charge the fee to customers electing the 

SSO, the fee should be abandoned all together.  

D. Demand Charge: The Commission Staff does not dispute the clear evidence that the 

demand charge would follow the principles of cost causation.    
 

In its Initial Brief, the Commission Staff merely stated that they believe there are “incentives 

outside of the demand charge” that encourage the development of distributed generation.16 IGS 

never asserted that no other incentives exist. During the proceeding and in its Initial Brief, IGS 

asserted that a change in the current demand charge tariff that better aligned an individual 

customer’s strain on the distribution system during peak times was not merely an “incentive” 

for distributed generation but on its face appropriate ratemaking.17  

The Demand Charge tariff, proposed in the written testimony of witness White, follows the 

principle of cost causation by charging customers different rates based on their demand during 

 
15 P.U.C.O. 17, Electric Distribution Tariff, Sheet D34 at 2.   
 
16 Staff Initial Brief at 41. 

 
17 IGS Initial Brief at 14. 
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peak times and not merely on their highest demand regardless of the time of day. By not 

adopting such a tariff, customers are not properly incentivized to shift demand towards lower 

grid traffic times because they are not reaping any of the benefits they are imparting on the grid. 

So, while Commission Staff is correct that other incentives may exist, no current incentive or 

program allows a customer to see any monetary benefit based on the benefit they provide to the 

grid at its most congested times.    

VII.  CONCLUSION 

 The Commission should utilize this case to both hold onto past market enhancements made 

in prior cases while also seizing the opportunity to continue pushing the competitive marketplace 

within AES Ohio’s service territory forward. No evidence or compelling argument was presented 

by either AES Ohio or the Commission Staff regarding any of the issues addressed in this Reply 

Brief. By retaining the status quo when it comes to the PUCO/OCC assessments and uncollectible 

expenses, the Commission would continue to align costs with their source and not unduly favor 

the SSO by requiring shopping customers to pay those assessments or charges twice. The 

Commission should also take this opportunity to eliminate the $5 switching fee currently only 

being assessed to CRES with absolutely no evidentiary support in the record of this proceeding.  

 Additionally, the Commission should continue the precedent set by prior cases, and in line 

with state policy, of unbundling rates by rejecting the Staff Report’s request to collect all AES 

uncollectible expense through distribution rates. It is clear that a portion of the total uncollectible 

expense is directly related to provision of the SSO, which is defined as a competitive offering 

under Ohio law. Not allocating such fees would create undue preference for a single offering, the 

SSO.  

   



 

10 
 

CERTIFICATE OF SERVICE 

 

I hereby certify that a true copy of the foregoing Reply Brief of Interstate Gas Supply, Inc. 

was filed electronically through the Docketing Information System of the Public Utilities 

Commission of Ohio on March 30, 2022. The Commission’s e-filing system will electronically 

serve notice of the filing of this document upon the following parties listed below. 

 

/s/ Evan Betterton 

Evan Betterton 

 

SERVICE LIST 

 

Jodi Bair 

Kyle Kern 

Office of Ohio Attorney General 

30 East Broad Street, 16th Floor 

Columbus, OH 43215 

jodi.bair@ohioAGO.gov 

kyle.kem@ohioAGO.gov 

 

Counsel for Staff of the Commission 

 

Kimberly W. Bojko 

Jonathan Wygonski 

Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 

Columbus, OH 43215 

bojko@carpenterlipps.com 

wygonski@carpenterlipps.com 

 

Counsel for The Ohio Manufacturers' 

Association Energy Group 

 

Christopher Healey 

Ambrosia E. Wilson 

John Finnigan 

The Office of the Ohio Consumers' Counsel 

65 East State Street, 7th Floor 

Columbus, OH 43215 

christopher.healey@occ.ohio.gov 

ambrosia.wilson@occ.ohio.gov 

john.finnigan@occ.ohio.gov 

 

Counsel for The Office of the Ohio 

Consumers' Counsel 

 

Michael L. Kurtz 

Kurt J. Boehm 

Jody Kyler Cohn 

Boehm, Kurtz & Lowry 

36 East Seventh Street, Suite 1510 

Cincinnati, OH 45202 

Mkurtz@BKLlawfirm.com 

Kboehm@BKLlawfirm.com 

Jkylercohn@BKLlawfirm.com 

 

Counsel for Ohio Energy Group 

 

Angela Paul Whitfield 

Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 

Columbus, OH 43215 

paul@carpenterlipps.com 

 

Counsel for The Kroger Company 

 

Stephanie M. Chmiel 

Kevin D. Oles 

Thompson Hine LLP 

41 South High Street, Suite 1700 

Columbus, OH 43215 

Stephanie.Chmiel@ThompsonHine.com 

Kevin.Oles@ThompsonHine.com 

 

Counsel for the University of Dayton 

 

 

 

 

 



 

11 
 

Matthew R. Pritchard 

Rebekah J. Glover 

Bryce A. McKenney 

MCNEES WALLACE & NURICK LLC 

21 East State Street, 17th Floor 

Columbus, 014 43215 

mpritchard@mcneeslaw.com 

rglover@mcneeslaw.com 

bmckenney@mcneeslaw.com 

 

Counsel for Industrial Energy Users-Ohio 

 

Robert Dove 

KEGLER BROWN HILL + 

RITTER CO., L.P.A. 

65 East State Street, Suite 1800 

Columbus, OH 43215-4295 

rdove@keglerbrown.com 

 

Counsel for Ohio Partners for Affordable 

Energy 

 

Devin D. Parram 

Rachael N. Mains 

BRICKER & ECKLER LLP 

100 South Third Street 

Columbus, OH 43215-4291 

dparram@bricker.com 

rmains@bricker.com 

 

Counsel for The Ohio Hospital Association 

 

Carrie H. Grundmann 

SPILMAN THOMAS & BATTLE, PLLC 

110 Oakwood Drive, Suite 500 

Winston-Salem, NC 27103 

cgrundmann@spilmanlaw.com 

 

Derrick Price Williamson 

SPILMAN THOMAS & BATTLE, PLLC 

1100 Bent Creek Boulevard, Suite 101 

Mechanicsburg, PA 17050 

dwilliamson@spilmanlaw.com 

 

Counsel for Walmart Inc. 

 

 

 

 

 

 

 

 

Mark A. Whitt 

Lucas A. Fykes 

WHITT STURTEVANT LLP 

The KeyBank Building 

88 East Broad Street, Suite 1590 

Columbus, OH 43215 

whitt@whitt-sturtevant.com 

fykes@whitt-sturtevant.com 

 

Counsel for Direct Energy Business LLC 

and Direct Energy Services, LLC 

 

Miranda Leppla 

Trent Dougherty  

Chris Tavenor  

1145 Chesapeake Avenue, Suite I 

Columbus, OH 43212-3449 

mleppla@theoec.org 

tdougherty@theOEC.org  

ctavenor@theOEC.org  

 

Counsel for the Ohio Environmental Council 

Kara Herrnstein 

BRICKER & ECKLER LLP 

100 South Third Street 

Columbus, OH 43215-4291 

kherrnstein@bricker.com 

 

Counsel for ChargePoint, Inc. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

12 
 

 

 

Drew Romig 

ARMADA POWER, LLC 

230 West Street, Suite 150 

Columbus, OH 43215 

dromig@nationwideenergypartners.com 

 

Christina Wieg 

FROST BROWN TODD LLC 

10 West Broad Street, Suite 2300 

Columbus, OH 43215 

cwieg@fbtlaw.com 

 

Darren A. Craig (Pending Pro Hac Vice) 

Robert L. Hartley (Pending Pro Hac Vice) 

FROST BROWN TODD LLC 

201 North Illinois Street, Suite 1900 

P.O. Box 44961 

Indianapolis, IN 46204 

dcraig@fbtlaw.com 

rhartley@fbtlaw.com 

 

Counsel for Nationwide Energy Partners, 

LLC 

 

Trevor Alexander 

Kari Heymeyer 

Sarah Siewe 

BENESCH FRIEDLANDER COPLAN & 

ARONOFF 

41 South High Street, Suite 2600 

Columbus, Ohio 43215 

talexander@beneschlaw.com 

khehmeyer@beneschlaw.com 

ssiewe@beneschlaw.com 

 

Counsel for the city of Dayton 

 

 

 

 

 

 

 

 

Matthew W. Warnock 

Dylan F. Borchers 

BRICKER & ECKLER LLP 

100 South Third Street 

Columbus, OH 43215-4291 

mwarnock@bricker.com 

dborchers@bricker.com 

 

Marion H. Little, Jr. 

Christopher J. Hogan 

ZEIGER, TIGGES & LITTLE LLP 

41 South High Street 

3500 Huntington Center 

Columbus, OH 43215 

little@litohio.com 

hogan@litohio.com 

 

Katie Johnson Treadway 

James Dunn 

ONE ENERGY ENTERPRISES LLC 

Findlay, OH 45840 

ktreadway@oneenergyllc.com 

jdunn@oneenergyllc.com 

 

Counsel for One Energy Enterprises, LLC 

 

Michael J. Schuler 

The Dayton Power and Light Company 

1065 Woodman Drive 

Dayton, OH 45432 

michael.schuler@aes.com 

 

Jeffrey S. Sharkey 

Jeffrey Ireland 

Christopher C. Hollon 

FARUKI PLL 

110 North Main Street, Suite 1600 

Dayton, OH 45402 

jsharkey@ficlaw.com 

djireland@ficlaw.com 

chollon@ficlaw.com 

 

Counsel for The Dayton Power and Light 

Company d/b/a AES Oh



 

 

 

 



This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

3/30/2022 4:26:43 PM

in

Case No(s). 20-1651-EL-AIR, 20-1652-EL-AAM, 20-1653-EL-ATA

Summary: Reply Brief electronically filed by Mr. Evan F. Betterton on behalf of
Interstate Gas Supply, Inc.


	

