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INTERLOCUTORY APPEAL, REQUEST FOR THE PUCO LEGAL DIRECTOR 

TO CERTIFY THE APPEAL TO THE PUCO COMMISSIONERS, AND 

APPLICATION FOR REVIEW  

BY 

OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

 

 

The PUCO Commissioners should overrule Attorney Examiner Gregory Price’s 

denials of two Consumers’ Counsel subpoenas and allow OCC to prepare and present 

the case it intends for the public relating to the FirstEnergy scandal. This is OCC’s 

eleventh Interlocutory Appeal from rulings by Examiner Price that limit OCC’s consumer 

advocacy in FirstEnergy-related investigations. In this case, a key question is whether any 

of the funds that the FirstEnergy Utilities collected from consumers for its distribution 

modernization charge were misused for unauthorized purposes such as political activity. 

Here, Examiner Price denied OCC’s request to subpoena former PUCO auditor 

Oxford for a discovery deposition. And Examiner Price denied OCC’s request for 

documents the Auditor holds pertaining to the audit. OCC wants to discover Oxford’s 

state work up to its prematurely ended auditing of the PUCO/FirstEnergy distribution 

modernization charge (that cost two million Ohioans nearly half a billion dollars). This 

time, Examiner Price denied OCC’s subpoena and deposition for reasons that included a 

“transparen[cy]” issue, where:  
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one, at a non-public deposition, all parties may not have a full 

and fair opportunity to cross-examine the witness; and two, OCC 

would be under no duty to file the transcript of the deposition in 

the docket.1  

 

No party to this case, not even FirstEnergy, argued for this standard advanced by 

Examiner Price that the normal process for a deposition, including the examination of 

the witness and the handling of transcripts, should preclude its use. It seems a standard 

uniquely applied to OCC.  

 Examiner Price rejected OCC’s argument, as the PUCO did in the recent 

FirstEnergy Advisors case2 (which the Ohio Supreme Court then overturned in the 

OCC/NOPEC appeals3), that R.C. 4903.082 allows the discovery that OCC seeks. But 

R.C. 4903.082 contains no exclusion preventing discovery of the PUCO Staff or a PUCO 

auditor. In his ruling, Examiner Price did not address head-on the law’s lack of a 

discovery exemption for the PUCO Staff and auditor. He did conclude that OCC has been 

provided with “ample discovery” under the law.4 And he did write, among other things, 

that OCC: “fails to address whether there are any facts which are otherwise unobtainable 

from other sources, including discovery produced by the Companies, discovery produced 

by FirstEnergy Corp. under subpoena, or documents which are publicly available.”5 No 

party to this case, not even FirstEnergy, argued for this standard advanced by Examiner 

�

1 Entry at ¶ 31 (February 18, 2022). 

2 In the Matter of the Application of Suvon, LLC D/B/A FirstEnergy Advisors for Certification as a 

Competitive Retail Electric Service Power Broker and Aggregator in Ohio, Case No. 20-103-EL-AGG, 

Finding and Order at ¶¶ 24-25 (April 22, 2020). 

3 In re Application of Suvon, LLC D/B/A FirstEnergy Advisors for Certification as a Competitive Retail 

Electric Service Power Broker and Aggregator, Slip Op. No. 2021-Ohio-3630. 

4 Entry at ¶ 28 (February 18, 2022). 

5 Id. at ¶ 31 (February 18, 2022). 
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Price that OCC has to show all these things just to use the widespread discovery tool of a 

deposition (allowed by O.A.C. 4901-1-21). 

 Examiner Price wrote that making the PUCO Staff subject to discovery “in these 

cases would be unduly burdensome.”6 But he did not properly weigh what is “undue” 

regarding the process in these cases that involve one of the scandals of the century in 

Ohio. These cases for investigating the FirstEnergy utilities, whose holding company 

(FirstEnergy Corp.) has been charged with a federal crime, have an extreme and singular 

gravity to them. The Examiner’s Entry treats the issues as if they’re ordinary for the 

public. They are not. The stakes in these cases are extraordinary for the public. 

Accordingly, the PUCO should have a very high threshold – a threshold not reached here 

– for what is unduly burdensome in discovery of this state-hired (PUCO) auditor. 

 Examiner Price justifies his denial of OCC’s motions for subpoenas in part by 

“direct[ing] Staff to produce a witness from Oxford at the evidentiary hearing to be held 

in this proceeding.”7 But O.A.C. 4901-1-28(E) already allows that “any person making or 

contributing to the report may be subpoenaed to testify at the hearing….” Oxford earlier 

filed such a report. Moreover, it is a false equivalency in the Entry to treat cross-

examining the auditor at hearing and deposing the auditor (per O.A.C. 4901-1-16 et seq.) 

as the same thing, they are not the same thing under Ohio’s system of justice (which 

applies to the PUCO). At a deposition, per O.A.C. 4901-1-16(B) et seq., it “is not a 

ground for objection that the information sought would be inadmissible at the hearing, if 

the information sought appears reasonably calculated to lead to the discovery of 

�

6 Id. 

7 Entry at ¶ 31 (February 18, 2022). 
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admissible evidence.” This Ohio standard is especially what makes depositions a 

powerful tool for the investigating that is part of case preparation – and it’s this case 

preparation that OCC has been denied in the ruling. Examiner Price has conflated case 

presentation with case preparation, to the detriment of Ohio consumers.  

Finally, PUCO Examiner Price also takes issue with OCC’s use of its time to file 

interlocutory appeals. He writes: “Moreover, the attorney examiner notes that, while 

OCC appears to have time to file requests for interlocutory appeals for expedited 

discovery, they do not appear to have time to timely review the thousands of documents 

that have already been provided to them.”8 Interlocutory appeals are allowed at the 

PUCO by O.A.C. 4901-1-15 and OCC will take the appeals when truth and justice for 

Ohioans warrants it.  

This appeal should be certified to the Commissioners by the PUCO Legal 

Director, as allowed by O.A.C. 4901-1-15(B). The PUCO Commissioners should then 

reverse Examiner Price’s ruling per O.A.C. 4901-1-15(E)(1).  

The reasons for the PUCO Legal Director to certify this appeal (or waive the 

certification requirement per O.A.C. 4901-1-38(B)) and for the PUCO Commissioners to 

reverse the ruling are more fully stated in the following memorandum in support. 

  

�

8 Entry at ¶ 36 (February 18, 2022). 
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I. INTRODUCTION 

OCC seeks to depose the PUCO’s former Auditor, Oxford. OCC intends to 

examine, among other things, the Auditor’s conclusions and recommendations on 

whether FirstEnergy used the distribution modernization charges collected from its two 

million utility consumers for unauthorized purposes, including political spending. The 

deposition would also delve into how this investigation is impacted by circumstances 

surrounding what is described, in a text message by FirstEnergy’s fired CEO Chuck 

Jones, as the “burning” of the final DMR audit by former PUCO Chairman Randazzo. 

 OCC incorporates in this Memorandum in Support its arguments made in the first 

section of this pleading, preceding this Memorandum. Those arguments also support 

certification (and waiving certification) and Commissioner reversal of Examiner Price’s 

ruling. 

Notably, there is no exemption from discovery for the PUCO Staff, in R.C. 

4903.082. Indeed, the law requires that the PUCO’s rules “should be reviewed regularly 

by the commission to aid full and reasonable discovery by all parties.” The PUCO’s rule 

exempting its Staff from discovery fails to aid full and reasonable discovery and thus 

violates the law.  
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The 1983 statute was enacted as a reform law to give parties in PUCO cases 

ample discovery in all PUCO proceedings. The PUCO should let the law work for the 

public. 

PUCO Examiner Price’s denial of OCC’s subpoenas (for documents and a 

deposition) thwarts OCC’s “thorough and adequate preparation…” (per O.A.C. 4901-1-

16(A). OCC’s case preparation serves the PUCO’s interest in making just decisions based 

on a full record per R.C. 4903.09.  

The PUCO Commissioners should reverse the ruling denying OCC’s subpoenas 

and deposition. There should be a proper investigation in this case. And that includes 

allowing parties to prepare their cases as provided by law and rule.  

 

II. STANDARD OF REVIEW AND WAIVER OF CERTIFICATION 

REQUIREMENT 

The PUCO will review an Attorney Examiner’s ruling if the Legal Director 

(among others) certifies the appeal.9 The standard applicable to certifying an appeal is 

that “the appeal presents a new or novel question of interpretation, law, or policy, or is 

taken from a ruling which represents a departure from past precedent and an immediate 

determination by the commission is needed to prevent the likelihood of undue prejudice 

… to one or more of the parties, should the commission ultimately reverse the ruling in 

question.”10 Upon consideration of an appeal, the PUCO may affirm, reverse, or modify 

the ruling or dismiss the appeal.11 

�

9 O.A.C. 4901-1-15(B). 

10 Id. 

11 O.A.C. 4901-1-15(E). 
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Note that the PUCO may waive the certification requirements, for good cause. 

That waiver is allowed by O.A.C. 4901-1-38(B). The PUCO should waive the 

certification requirement. The good cause for the waiver is the gravity of the issues for 

the public in the FirstEnergy scandal and the extraordinary circumstances presented for 

the public by those issues.  

It is unfortunate that the PUCO’s interlocutory appeal rules, O.A.C. 4901-1-

15(A)(1) and (3), favor utilities. Rule 15(A)(1) allows a direct appeal to the 

Commissioners (without needing certification) when a motion to compel discovery is 

granted. Utilities, having the most case information, more typically are the parties subject 

to a motion to compel. The PUCO’s rule disfavors those (like consumer representatives) 

who file motions to compel that are denied and do not qualify for a direct appeal to 

Commissioners. The rule is asymmetrical, generally in favor of utilities. Similarly, Rule 

15(A)(3) only allows a direct interlocutory appeal when a motion to quash a subpoena is 

denied. Again, the rule is not symmetrical. The rule does not treat equally those 

(generally non-utilities) whose subpoenas are quashed, as they are not given a direct right 

of appeal to Commissioners. This disparity is another reason for granting a waiver of 

certification under O.A.C. 4901-1-38(B).  

 

III. REQUEST FOR CERTIFICATION 

A. The appeal presents new and novel questions of law and policy and 

departs from past precedent, warranting certification of the appeal (if 

the PUCO does not waive certification as OCC proposes).  

The appeal presents new and novel questions of law and policy, per O.A.C. 4901-1-

15. And the issues depart from past precedent.  
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Examiner Price wrote that making the PUCO Staff subject to discovery “in these 

cases would be unduly burdensome.”12 But that finding and others reflect issues of law 

and state policy in this regulatory crisis, which justify certification (or a waiver of 

certification).  

The Examiner did not properly weigh what is “undue” regarding burdensomeness 

in the process in these cases that involve one of the scandals of the century in Ohio. 

These cases for investigating the FirstEnergy utilities, whose holding company 

(FirstEnergy Corp.) has been charged with a federal crime, have an extreme gravity to 

them. The Examiner’s Entry treats the issues as if they’re ordinary for the public. They 

are not. The stakes in these cases are extraordinary for the public. This appeal thus 

presents new and novel questions of law and policy warranting certification. 

Accordingly, the PUCO should have a very high threshold – a threshold not 

reached here – for what is unduly burdensome in discovery of this state (PUCO) auditor. 

And, given the gravity and extraordinary nature of the FirstEnergy scandal, the PUCO 

should have a very low threshold for certifying a state consumer advocate’s appeal to the 

Commissioners regarding denial of discovery.  

In the investigations of FirstEnergy, the PUCO has repeatedly stated that it is 

“determined to act in a deliberate manner, based upon facts rather than speculation.”13 It 

is problematic for the PUCO in its need for facts to prevent parties like OCC from 

discovering the facts. The PUCO needs to allow parties ample opportunities to obtain all 

�

12 Entry at ¶ 27 (February 18, 2022). 

13 In the Matter of the Review of Ohio Edison Company, the Cleveland Electric Illuminating Company, and 

the Toledo Edison Company’s Compliance with R.C. 4928.17 and Ohio Adm. Code Chapter 4901:1-37, 

Case No. 17-974-EL-UNC, Entry at ¶ 17 (November 4, 2020).  
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the facts. That is required by R.C. 4903.082. Granting the subpoena motions and this 

appeal would also help to achieve Chairperson French’s objective to provide “more 

transparency” to lift the ‘black cloud’ of [the] HB 6 scandal” from over the PUCO.14  

With this context, the PUCO’s state-appointed Commissioners should rule on this 

appeal.  

1. Attorney Examiner Price’s denial of OCC discovery rights is 

contrary to Ohio law, presenting a new or novel interpretation 

of law. 

Attorney Examiner Price’s denial of OCC’s motions raises new and novel 

questions of law and policy. The Attorney Examiner’s ruling presents a novel issue of 

whether PUCO rules that conflict with Ohio law can be upheld. The PUCO’s rules can’t 

be upheld. 

Ohio law establishes that “[a]ll parties and intervenors shall be granted ample 

rights of discovery.” Under R.C. 4903.082, the rules of the PUCO should be reviewed 

regularly by the commission “to aid full and reasonable discovery by all parties.” And 

that law provides that the Rules of Civil Procedure should be used wherever practicable. 

Under Ohio Civil Rule 26, the scope of discovery is “proportional to the needs of the 

case, considering the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties’ resources, the 

importance of the discovery in resolving issues and whether the burden or expense of 

discovery outweighs its likely benefit.” Ohio Civ. Rule 26(B)(1).  

R.C. 4903.082 does not exempt the PUCO Staff, which is a party in this case, 

from discovery. That’s the law. R.C. 4903.082 is a 1983 statute that was enacted as a 

�

14 J. Pelzer, New PUCO Chair Jenifer French: more transparency needed to lift the ‘black cloud’ of [the] 

HB 6 scandal, Cleveland.com (May 18, 2021).  
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reform law to give parties in PUCO cases greater discovery rights in PUCO proceedings. 

The PUCO should let the law work for the public. 

But instead of allowing OCC to move forward with the ample discovery rights 

and full and reasonable discovery that it is guaranteed under law, the Attorney Examiner 

thwarted OCC’s discovery by denying our motions for subpoenas and the deposition. The 

Attorney Examiner relied on rules adopted by the PUCO (O.A.C. 4901-1-016(H); 4901-

1-25(D)), that preclude discovery of “commission staff” or “a member of commission 

staff.” Those provisions were read in error by the Attorney Examiner to deny OCC the 

ample discovery permitted by law.  

Clearly, the PUCO’s rules conflict with R.C. 4903.082. The PUCO’s rules are 

subordinate to statutes; they are supposed to merely facilitate the policy set forth in the 

statutes to be administered by the administrative agency.15 Where the PUCO rules 

conflict with Ohio law, as they do here, the law prevails, not the rules.16 The Examiner’s 

ruling thus involves a new and novel interpretation of law or policy in that it allows the 

PUCO to restrict the discovery guaranteed by law. OCC’s request should be certified to 

the PUCO by the Legal Director (or certification should be waived per O.A.C. 4901-1-

38(B).  

B. An immediate determination is needed to prevent undue prejudice. 

Under O.A.C. 4901-1-15(B), an “immediate determination” by the PUCO is 

needed to prevent undue prejudice.17 OCC and Ohio consumers would suffer undue 

�

15 State ex rel Estate of Sziraki v. Adm’r Bureau of Workers’ Compensation, 137 Ohio St.3d 201 (2013). 

16 See Household Credit Services, Inc. v. Pfennig, 541 U.S. 232, 242 (2004) (“an agency rule can be 

disturbed if it is, among other things, manifestly contrary to the statute.”). 

17 O.A.C. 4901-1-15(B). 
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prejudice should the PUCO later (but not now) reverse the Attorney Examiner’s ruling. 

Examiner Price’s ruling further delays and hinders OCC’s case preparation efforts and 

the search for truth and justice.  

Case preparation efforts are needed for the filing of written comments/objections. 

Attorney Examiner Price’s denial of OCC’s subpoenas interferes with OCC’s discovery 

rights, case preparation, and case presentation.  

Further, Attorney Examiner Price’s ruling setting a comment schedule without 

affording the parties the benefit of crucial discovery to which they are entitled (as well as 

the opportunity to review and analyze that discovery) will interfere with OCC’s case 

presentation. OCC and consumers will be prejudiced without an immediate determination 

of these issues.  

 

IV. APPLICATION FOR REVIEW 

A. Motions for Subpoenas. 

In his February 18, 2022 Entry,18 Examiner Price denied OCC’s motions for 

subpoenas. The subpoenas would have enabled OCC to conduct discovery of Oxford 

Advisors through a pre-hearing deposition.  

As we explained at the outset of this pleading and incorporate here, Examiner Price’s 

ruling was in error for several reasons. First, Mr. Price asserts that the subpoenas were “not 

in compliance with the rules[,]” citing O.A.C. 4901-1-25.19 While Ohio law – R.C. 4903.082 

– grants ample rights of discovery for all parties and intervenors, the PUCO’s discovery  

  

�

18 The Entry is attached. 

19 Entry at ¶ 24 (February 18, 2022). 
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rules – O.A.C. 4901-1-16(I) and 4901-25(d) – unlawfully restricts those rights by making the 

“commission staff” exempt from discovery.  

Second, Mr. Price ruled that OCC had not “set forth good cause to support a waiver 

of O.A.C. 4901-1-25(D) with respect to either of the subpoenas.”20 Consistent with its rights 

under Ohio law, OCC filed two subpoenas to allow it to seek discovery from one of the 

state-appointed auditors in this case, Oxford Advisors. Oxford Advisors is not a member of 

the PUCO Staff. It was a PUCO-hired auditor who supposedly completed its contract work 

for the state on or around March 2021.  

OCC was pursuing its rights under the Ohio law (R.C. 4903.082 and O.A.C. 

4901-1-16 et seq.) to obtain information relevant to the subject matter of this proceeding. 

Information sought to be obtained from the subpoenas goes to the issue of Oxford’s 

findings related to the use of DMR funds. It also goes to whether undue or improper 

influence has been exerted in this case related to what FirstEnergy described in a text 

message as “the burned audit report.”  

In addition to being contrary to the governing Ohio statutes, Attorney Examiner 

Price’s ruling is mistaken on the rules themselves. He cites to the “plain language”21 of 

the rule to justify his decision. But he ignores the rule’s plain language. Oxford was an 

“independent contractor” not an “employee” of the PUCO. They were not a “member of 

commission staff.” O.A.C. 4901-1-25(D) does not apply to them. And, in any event, the 

rule is unlawful as a violation of R.C. 4903.082. 

�

20 Id. at ¶ 26. 

21 Entry at ¶ 24 (February 18, 2022). 
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Examiner Price’s ruling also ignores the rule’s plain language by discussing 

“regulatory history.”22 That is inappropriate. Rules, like statutes, must be applied 

consistent with their plain language.23 Only if a rule is capable of bearing more than one 

meaning is it appropriate to consider regulatory history. The Ohio Supreme Court has 

said: 

ambiguity in a statute exists only if its language is susceptible of more 

than one reasonable interpretation. Thus, inquiry into legislative 

intent, legislative history, public policy, the consequences of an 

interpretation, or any other factors identified in R.C. 1.49 is inappropriate 

absent an initial finding that the language of the statute is, itself, capable 

of bearing more than one meaning.24 

 

O.A.C. 4901-1-25(D) is unambiguous – it applies to members of the PUCO Staff (not 

contractors). Attorney Examiner Price’s reliance on regulatory history is in error and 

contrary to Ohio Supreme Court precedent.25 

 As demonstrated above, O.A.C. 4901-1-25(D) does not apply to Oxford. But 

Attorney Examiner Price nonetheless addressed OCC’s alternative argument that O.A.C. 

�

22 Id. at ¶ 24. 

23 R.C. 1.41 (“Sections 1.41 to 1.59, inclusive, of the Revised Code apply to all statutes, subject to the 

conditions stated in section 1.51 of the Revised Code, and to rules adopted under them.”) (italics added); 

1.42. Ohio Admin. Code 4901-1-25(D) was adopted under R.C. 4901.13. 

24 Dunbar v. State, 136 Ohio St.3d 181, 186 (2013). 

25 Additionally, the “regulatory history” upon which Attorney Examiner relies was a rulemaking 

proceeding. Entry at para. 24. Although Attorney Examiner Price asserts that OCC is making a “collateral 

attack” on the PUCO’s order in that proceeding, collateral estoppel does not apply. For it to apply, four 

elements must be present: (1) The party against whom estoppel is sought was a party or in privity with a 

party to the prior action; (2) There was a final judgment on the merits in the previous case after a full and 

fair opportunity to litigate the issue; (3) The issue must have been admitted or actually tried and decided 

and must be necessary to the final judgment; and (4) The issue must have been identical to the issue 

involved in the prior suit. See Parklane Hosiery Co. v. Shore (1979), 439 U.S. 322, 326 (1979); Hicks v.. 

De La Cruz, 52 Ohio St.2d 71, 74-75 (1977). This audit involving whether the FirstEnergy Utilities 

improperly used DMR funds does not meet any of these elements based on a rule-making proceeding.  
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4901-1-25(D) should be waived for good cause if it does apply.26 Attorney Examiner 

Price ruled that OCC had not shown good cause.27 That ruling in in error. 

 First, Attorney Examiner Price said that “[q]uestions posed by OCC regarding 

why Oxford had not begun drafting the final report until January would produce no 

probative evidence regarding whether the Companies properly used DMR funds.”28 Such 

questions are not, of course, the only reasons that OCC wants to depose Oxford and 

obtain documents from it. But such questions are in fact probative regarding whether the 

FirstEnergy Utilities properly used DMR funds.  

Oxford’s final audit report in a large, complex matter involving hundreds of 

millions of dollars was due February 25, 2020.29 Just a week before the due date, the 

PUCO Staff moved for a short extension of time for filing the Oxford final report – from 

February 25, 2020 to March 31, 2020.30 A day after Oxford’s final audit was otherwise 

due, former PUCO Chair Sam Randazzo and other Commissioners surprisingly ruled that 

there would not be a final audit report.31 In such a large, complex case, why had Oxford 

not started the final audit report a month before it was due? Was it told not to? Why? By 

whom? Had it asked PUCO Staff to request an extension of the filing date for a final 

audit report? Or was it simply told that PUCO Staff was going to ask for the extension? 

�

26 Entry at ¶¶ 26-31. 

27 Id. at ¶ 26. 

28 Id. 

29 Entry at ¶ 8 (January 24, 2018); Entry, RFP at 1 (December 13, 2017). 

30 Motion for Extension of Time and Memorandum in Support Submitted on Behalf of the Staff of the 

Public Utilities Commission of Ohio (February 18, 2020). 

31 Entry at ¶ 9 (February 26, 2020). 
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What had Oxford found? Had it found that DMR funds were used for political purposes? 

Who had it told? When had they told them? 

These questions just scratch the surface. The point is that, in an audit described by 

Attorney Examiner Price as evaluating if DMR revenues were used appropriately,32 these 

questions are germane. 

Second, Attorney Examiner Price said that “[m]aking Staff subject to discovery, 

including depositions, in these cases would be unduly burdensome in light of the number 

of cases in which the Staff must participate.”33 Rejecting OCC’s argument that it is 

entitled to “ample discovery” in this case (as in all others), Attorney Examiner Price said 

that “OCC . . . could make that argument in any case in which it seeks a deposition of 

Staff.”34  

Here Attorney Examiner Price erred under Ohio Adm. Code 4901-1-38 by not 

waiving PUCO rules. As outlined above, this is not just any case (and we are not asking 

to conduct discovery in just any case). It’s an extraordinary case. As the PUCO is well 

aware, it relates to a multi-million dollar bribery scheme – what federal prosecutors have 

called “the largest bribery scheme ever” in Ohio35 -- and determining whether Ohioans 

were charged to fund that scheme through the DMR.36 That PUCO Staff, generally, is 

busy is not an excuse to deny waiving O.A.C. 4901-1-25(D) and defaulting to the broad 

�

32 See Entry at ¶¶ 4, 10, 24, 30 (February 18, 2022). 

33 Id. ¶ 27. 

34 Id. (italics added). 

35 N. Reimann, Ohio Speaker of the House Arrested in State’s ‘Largest Bribery Scheme Ever,’ Forbes.com 

(July 21, 2020). 

36 Entry at ¶ 10 (“The Commission specified that the audit to be conducted [in this case] should also include 

an examination of the time period leading up to the passage of H.B. 6 and the subsequent referendum, in 

order to ensure funds collected from ratepayers through Rider DMR were only used for the purposes 

established in the ESP IV Case.”). 
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discovery rules in an extraordinary case such as this (particularly when discovery is not 

even being sought from PUCO Staff).37 And here, there is no interference with anything 

the Staff is doing. Oxford’s work was completed on or around February of last year.  

Third, Attorney Examiner Price asserts that OCC has already “been provided with 

ample discovery in this case.”38 And he writes that when asked during the January 7, 

2022 prehearing conference for an update on discovery, “no discovery disputes were 

raised at that time.”39 Regarding the former, Attorney Examiner Price relies on an 

entirely different case to “support” his assertion.40 Regarding the latter, “no discovery 

disputes were raised at that time” because (as Attorney Examiner Price acknowledged 

himself earlier in the Entry) at the January 7, 2022 prehearing conference he “deferred 

ruling on the two motions for subpoena requested to be issued to Oxford by OCC . . . .”41 

Fourth, Attorney Examiner Price asserts that OCC’s reliance on a message from 

FirstEnergy Corp.’s prior CEO (Chuck Jones) “demonstrates OCC’s obvious interest in 

investigating potential wrongdoing as evidenced by the Deferred Prosecution Agreement, 

rather than investigating what the Commission actually has jurisdiction over 

investigating, which is whether the Companies improperly used DMR funds.”42 That 

�

37 Attorney Examiner Price’s assertion that OCC “fails to address whether there are any facts which are 

otherwise unobtainable from other sources, including discovery produced by the Companies, discovery 

produced by FirstEnergy Corp. under subpoena, or document which are publicly available[]” is gratuitous 

and not a known standard that must be met before a party may conduct a discovery deposition. OCC has 

filed numerous motions to compel, motions for subpoenas, and interlocutory appeals to obtain information 

on consumers’ behalf. OCC cannot possibly get information regarding Oxford’s audit – which was 

“burned” – except by deposing Oxford and obtaining documents from it. That OCC filed the subpoenas at 

issue here is demonstration enough that OCC cannot get the information from any other source.  

38 Entry ¶ 28 (February 18, 2022). 

39 Id.  

40 Id. (citing to the Corporate Separation Case). 

41 Id. at ¶ 16. 

42 Id. at ¶ 30 (February 18, 2022). 
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message, of course, said that Oxford’s final report had been “burned.” Why was it 

burned? What had Oxford found? Why would the former FirstEnergy executive have an 

interest in an independent audit report that didn’t exist? Had it found that DMR funds 

were improperly used for political purposes? Attorney Examiner Price cannot, and should 

not, prejudge what information Oxford might reveal. The answers to even these 

rudimentary questions confirm that obtaining information from Oxford is important to 

this case involving how DMR funds were used. And as noted above the questioning of 

Oxford will cover many other areas of inquiry that are germane to the investigation in 

this case. To paint issues pertaining to the use of DMR funds as outside the PUCO 

jurisdiction is just plain wrong.  

Fifth, Attorney Examiner Price reasons that denying the subpoenas is consistent 

with the PUCO’s stated interest in not interfering with the Federal criminal investigation 

of the FirstEnergy scheme.43 “OCC has presented no arguments demonstrating that its 

efforts will not interfere with the Federal investigation.”44 In addition to showing the need 

for the subpoenaed discovery under the Civil Rules and the Rules of Evidence, parties in 

this case (under Attorney Examiner Price’s ruling) must show, in addition, that the 

discovery they seek will not “interfere” with the Federal investigation. Nowhere is 

Attorney Examiner Price, or the PUCO, vested with such authority to add this additional 

requirement for obtaining discovery.45 Such efforts will thwart OCC’s investigation into 

�

43 Id.  

44 Id. 

45 See Disc. Cellular, Inc. v. PUC, 112 Ohio St.3d 360, 373 (2007) (“The PUCO, as a creature of statute, 

has no authority to act beyond its statutory powers.”).  
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whether the distribution modernization funds were improperly used. It seems that some 

of the standards in the Entry may be unique to OCC.  

Sixth, Attorney Examiner Price asserts that OCC does not need the subpoenaed 

information because it will have the opportunity to “examine the contents and 

conclusions of the Daymark final report.”46 Parties’ methods for preparing their cases are 

not so circumscribed by Ohio law and rules for case preparation. OCC’s points on this 

issue and others at the outset of this pleading are incorporated here. Parties are free to put 

together a case of their own making, using the discovery tools of their choice. Attorney 

Examiner Prices’ ruling would rewrite the PUCO’s discovery rules.  

Further, Attorney Examiner Price goes on to order that a witness from Oxford 

appear at the evidentiary hearing in this proceeding.47 However, this order adds little for 

consumers in the overall context of PUCO rules. Under O.A.C. 4901-1-28(A), the 

PUCO’s rules allow for “[a]ny person making or contributing to the report may be 

subpoenaed to testify at the hearing in accordance with rule 4901-1-25 of the 

Administrative Code ,,.”  

Also flawed is the Entry’s stated rationale of “transparency.” Mr. Price wrote: 

“[t]estimony of a witness from Oxford at a public evidentiary hearing (including, if 

necessary, the confidentiality protections routinely used in hearings), subject to cross 

examination from all parties, will be far more transparent than a non-public deposition for 

two reasons: one, at a non-public deposition, all parties may not have a full and fair 

opportunity to cross-examine the witness; and two, OCC would be under no duty to file 

�

46 Entry at ¶ 30 (February 18, 2022). 

47 Id. at ¶ 31. 
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the transcript of the deposition in the docket.”48 This seems to be a new take on the rule 

for discovery including depositions, now that OCC seeks this deposition. No party to this 

case, not even FirstEnergy, argued this theory advanced by Examiner Price that the 

normal process of a deposition, including the handling of examination and transcripts, 

should preclude its use. 

Oxford’s “mid-term report may contain reliable, probative evidence regarding the 

Companies’ use of DMR funds.”49 One is left to guess why Oxford’s final report, 

associated documents, and Oxford’s deposition testimony would not contain reliable, 

probative evidence when, as Attorney Examiner Price himself acknowledges, its mid-

term report might. Oxford’s final report, or the lack of a final report and Oxford’s 

deposition testimony may indeed, like the mid-term report, contain reliable, probative 

evidence regarding the use of DMR funds.50 OCC is entitled to the information. 

Finally, Attorney Examiner Price stated that “[a] manifestly unwarranted attack 

on an individual Staff member does not constitute good cause for waiver of the rules.”51 

But here, OCC did not engage in an unwarranted attack on a Staff member, nor did it 

“unfairly malign”52 the PUCO Staff as Attorney Examiner Price alleges.  

�

48 Entry at ¶ 12 (February 18, 2022). 

49 Id. 

50 Attorney Examiner Price asserts that Oxford’s testimony at hearing will be superior to deposition 

testimony because “at a non-public deposition, all parties may not have a full and fair opportunity to cross-

examine the witness [and] OCC would be under no duty to file the transcript of the deposition in the 

docket.” Entry at ¶ 31. This prejudices OCC and other parties who may be interested in questioning Oxford 

at deposition. Depositions are a discovery tool, and questions asked at one are very different than those 

asked during hearing. Further, as Attorney Examiner Price notes in the Entry, scheduling and discovery 

matters are well-within attorney examiners’ purview. Entry at ¶ 35. Attorney Examiner can simply order 

that all parties have a full and fair opportunity to cross-examine the Oxford witness and that OCC file the 

transcript. 

51 Entry at ¶ 29 (February 18, 2022). 

52 Id. 
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Rather OCC was pointing out the fact that the PUCO Staff instructed potential 

auditors that the scope of the corporate separation audit did not include examining 

whether FirstEnergy consumers were the source of funds for FirstEnergy’s HB 6 political 

and charitable spending. Examiner Price alleges that “there is nothing ***to imply that 

any corporate separation issues related to FirstEnergy’s H.B. 6 related activities were out 

of bounds.”53 We will let the emails speak for themselves. But note that auditor 

Daymark’s caveat statement at the beginning of the audit report, about what the audit did 

not include, is not welcome news for consumers who should be protected by a full audit 

including HB 6 spending:  

It should be recognized that during the course of this audit, 

several other reviews of FirstEnergy were underway. The 

findings in this audit are based solely on the information 

and documents produced by FirstEnergy for Daymark via 

data requests and interviews associated with this audit. 

While information or documents produced in response to 

other audits or investigation may be relevant to evaluating 

whether FirstEnergy’s conduct in a particular situation 

was a violation of the laws and rules governing corporate 

separation they were not evaluated as part of this audit. 

Daymark Audit at 1  

 

Attorney Examiner Price’s ruling on our motions for subpoena should be reversed 

by the PUCO.  

 

V. CONCLUSION 

“Publicity is justly commended as a remedy for social and industrial diseases. 

Sunlight is said to be the best of disinfectants; electric light the most efficient 

�

53 Id. 
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policeman.” So wrote Louis Brandeis in 1913, a few years before he joined the United 

States Supreme Court. That speaks to investigating the FirstEnergy scandals.  

OCC’s interlocutory appeal of Attorney Examiner Price’s February 18, 2022 

ruling meets the standard for granting interlocutory appeals. OCC’s appeal on behalf of 

millions of Ohio consumers should be certified by the Legal Director to the PUCO 

Commissioners. The PUCO should reverse the Attorney Examiner’s ruling. The 

Commissioners should allow OCC to proceed with its deposition of Oxford Advisors and 

with obtaining documents from it in the interest of truth and justice regarding the 

FirstEnergy scandals.  
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Bruce Weston (0016973) 

Ohio Consumers’ Counsel 

  

 /s/ Maureen R. Willis    
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