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Avangrid Renewables, LLC (Avangrid Renewables) and its wholly-owned subsidiaries, 

Applicants Moraine Wind LLC, Rugby Wind LLC, Elm Creek II Wind LLC, Barton Windpower 

1, and Buffalo Ridge II Wind LLC (collectively, the Applicants) submitted applications for 

certification as renewable energy (REN) resource generating facilities in the above-captioned cases 
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(collectively, Avangrid Renewables REN Cases).1  As stated by the Review and Recommendation 

filed by Commission Staff in each of the Avangrid Renewables REN Cases, each of the facilities 

satisfies the renewable energy resource, placed-in-service, and deliverability requirements for 

certification.2  As such, Commission Staff recommended approval of each REN certification 

application.3  However, Carbon Solutions Group, LLC (CSG) seeks to delay the issuance of REN 

certifications to qualifying resources to serve its own business interests.  To stop the Applicants 

from obtaining certification in order to manipulate the renewable energy credit (REC) market, 

CSG sought intervention, stating that its interest is in “the value of RECs to renewable generators 

located in Ohio and PJM.”4   

Throughout these proceedings, CSG has failed to present any evidence that any of the 

facilities does not satisfy the three statutory requirements to receive REN certification.  Nor does 

CSG even attempt to articulate any sort of alternative to the Commission’s deliverability test, first 

                                                 
1 See In the Matter of The Application of Moraine Wind LLC for Certification as an Eligible Ohio Renewable Energy 
Resource Generating Facility, Case No. 21-516-EL-REN, Application (Apr. 30, 2021); In the Matter of The 
Application of Rugby Wind LLC for Certification as an Eligible Ohio Renewable Energy Resource Generating 
Facility, Case No. 21-517-EL-REN, Application (Apr. 30, 2021); In the Matter of the Application of Elm Creek II for 
Certification as an Eligible Ohio Renewable Energy Resource Generating Facility, Case No. 21-0531-EL-REN, 
Application (May 3, 2021); In the Matter of The Application of Buffalo Ridge II for Certification as an Eligible Ohio 
Renewable Energy Resource Generating Facility, Case No. 21-532-EL-REN, Application (May 3, 2021); and In the 
Matter of The Application of Barton Windpower 1 for Certification as an Eligible Ohio Renewable Energy Resource 
Generating Facility, Case No. 21-544-EL-REN, Application (May 4, 2021). 

2 See In the Matter of The Application of Moraine Wind LLC for Certification as an Eligible Ohio Renewable Energy 
Resource Generating Facility, Case No. 21-516-EL-REN, Staff Report (Aug. 20, 2021) (Moraine Staff Report); In 
the Matter of The Application of Rugby Wind LLC for Certification as an Eligible Ohio Renewable Energy Resource 
Generating Facility, Case No. 21-517-EL-REN, Staff Report (Aug. 20, 2021) (Rugby Staff Report); In the Matter of 
The Application of Elm Creek II for Certification as an Eligible Ohio Renewable Energy Resource Generating 
Facility, Case No. 21-531-EL-REN, Staff Report (Aug. 20, 2021) (Elm Creek Staff Report); In the Matter of The 
Application of Buffalo Ridge II for Certification as an Eligible Ohio Renewable Energy Resource Generating Facility, 
Case No. 21-532-EL-REN, Staff Report (Aug. 20, 2021) (Buffalo Ridge Staff Report); In the Matter of The 
Application of Barton Windpower 1 for Certification as an Eligible Ohio Renewable Energy Resource Generating 
Facility, Case No. 21-544-EL-REN, Staff Report (Aug. 20, 2021) (Barton Staff Report). 

3 Id. 

4 See Motion to Intervene, Consolidate, and Establish a Procedural Schedule of Carbon Solutions Group, LLC at 5 
(May 7, 2021).  
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established in In the Matter of Koda Energy LLC (the Koda Test).5  CSG claims it will present 

evidence at some indeterminate point in the future, but refuses to identify what that evidence is or 

provide that evidence in discovery even though CSG is required to do so.   

Instead, it has become abundantly clear that CSG’s only real goal in this case is to 

manipulate the market by stopping certification approvals.  CSG and its clients benefit at the 

expense of Ohio consumers for each day that CSG is able to stall and delay REN certification 

approvals in these proceedings.6  CSG, and its counsel, appear to have no alternative standard or 

test, no plausible legal arguments, and no evidence to support its position.    

Thus, in order to facilitate a just and expeditious resolution of the above-captioned 

proceedings, on November 11, 2021, the Applicants issued their First Set of Discovery (Discovery 

Requests) to CSG.7  CSG failed to provide any substantive responses, or any legally valid 

objections.  When asked to supplement their responses pursuant to Ohio law and Commission 

regulations, CSG improperly refused to do so.  CSG continues to attempt to delay the inevitable 

by refusing, without any legal basis, to participate in any form of discovery.  In response to one 

attempt to resolve the discovery dispute, CSG’s counsel simply responded: “I refer you to the Law 

of Holes:  When you’re in one, stop digging.”8 

R.C. 4903.082 provides “[a]ll parties and intervenors” with “ample rights of discovery” 

and directs the Commission to ensure that parties are allowed “full and reasonable discovery” 

                                                 
5 In the Matter of the Application of Koda Energy LLC for Certification as an Eligible Ohio Renewable Energy 
Resource Generating Facility, Case No. 09-0555-EL-REN (Koda), Finding and Order (Mar. 23, 2011).  CSG’s Motion 
incorrectly identifies Koda as Case No. 05-0555-EL-REN.  

6 See Comments of Applicants Moraine Wind, LLC, Rugby Wind, LLC, Elm Creek Wind II, LLC, Buffalo Ridge II, 
LLC, Barton Windpower, LLC, and Avangrid Renewables, LLC at 17-18 (Nov. 18, 2021); Comments of Blue Delta 
Energy, LLC at 12-16 (Nov. 18, 2021).   

7  See Affidavit of Angela Paul Whitfield in Support of Motion to Compel Responses to Discovery (Whitfield Affid.), 
attached hereto as Exhibit 1; see also Attachment A to Whitfield Affid., Discovery Requests. 

8 See Attachment F to Whitfield Affid., CSG’s January 3, 2022 Reply Email to Second Discovery Deficiency Letter. 
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under its rules.  Discovery rights have been liberally construed to allow for broad discovery of any 

unprivileged matter relevant to the subject matter of the pending proceeding.9   

Ohio Adm.Code 4901-1-23 authorizes the Commission to compel a party to respond to 

discovery requests when the party has failed to do so upon a motion to compel of the requesting 

party.  An evasive or incomplete answer is treated as a failure to answer.10  A motion to compel is 

to be accompanied by a memorandum in support setting forth the basis of the motion and 

authorities relied upon, a brief explanation of how the information sought is relevant, and 

responses to objections raised by the party from whom the discovery is sought.11  Copies of the 

discovery requests and the responses are to be attached.12  Finally, Ohio Adm.Code 4901-1-23(C) 

also requires the party seeking discovery to file an affidavit explaining how it has exhausted all 

other reasonable means of resolving the differences with the party from whom the discovery is 

sought. 

The Applicants have detailed in the attached affidavit, consistent with Ohio Adm.Code 

4901-1-23(C)(3), the efforts undertaken to resolve this discovery dispute.13  At this point, it is 

abundantly clear that CSG will not respond sufficiently and completely to the Applicants’ valid 

discovery requests without being compelled to do so. 

Therefore, the Applicants respectfully request that the Commission grant their Motion to 

Compel Responses to Discovery and issue an order directing CSG to respond to Applicants’ 

discovery requests.   

                                                 
9 Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, ¶83, citing to Moskovitz v. Mt. Sinai 
Med. Ctr. (1994), 69 Ohio St.3d 638, 661; Disciplinary Counsel v. O’Neill (1996), 75 Ohio St. 3d 1479.  

10 Ohio Adm.Code 4901-1-23(B).  

11 See Ohio Adm.Code 4901-1-23(C)(1). 

12 Ohio Adm.Code 4901-1-23(C)(2). 

13 See Exhibit 1, Whitfield Affid. 
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For the reasons set forth in the attached Memorandum in Support, the Applicants 

respectfully request that the Commission grant this Motion to Compel. 

Respectfully Submitted, 

/s/ Angela Paul Whitfield   
Angela Paul Whitfield (0069402) 
Thomas V. Donadio (0100027) 
CARPENTER LIPPS & LELAND LLP 
280 Plaza, Suite 1300 
280 North High St. 
Columbus, Ohio 43215 
Telephone: (614) 365-4112 
paul@carpenterlipps.com  
donadio@carpenterlipps.com  
(willing to accept service by email)   
        
Counsel for Applicants Moraine Wind LLC, Rugby 
Wind LLC, Elm Creek Wind II LLC, Buffalo Ridge 
II LLC, Barton Windpower LLC, and Avangrid 
Renewables, LLC 
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I. INTRODUCTION 

Throughout the pendency of these proceedings, CSG has improperly sought to delay the 

certification of the Avangrid Renewables REN facilities in an effort to undermine fair competition, 

artificially limit the market, and increase the price of RECs for its own benefit.  CSG has done 

everything in its power to delay these cases—and now it refuses to provide any evidence to support 

its arguments.  This is true despite the fact that CSG admitted in a pleading that it had such 



2 
 

evidence.14  For example, CSG opposed holding a bifurcated hearing on the issue of the Koda Test, 

arguing that the “Applicants are not entitled to a ruling before any comments are filed 

or evidence presented.”15  The Commission subsequently gave parties the opportunities to file 

comments and present evidence, and CSG refused to present any.   

Rather than attempt to contest the data submitted by Staff and the Applicants, CSG claims 

that “[questions] about the validity of the data Staff relied on can be left for another day.”16  Instead 

of presenting an alternative to the Koda Test’s use of power flow studies, CSG just generously 

stated that it “does not necessarily agree with this premise, but the Commission may accept it for 

now.”17  Rather than presenting any evidence, CSG simply stated it would do so at a later, 

indeterminate date,18 and that “CSG is confident that at a hearing” PJM would present hypothetical 

evidence supporting CSG’s claims,19 despite the fact that these claims blatantly contradict the 

actual process.20  And finally, when the Applicants supplied a comprehensive Expert Report 

supporting the continued use of the Koda Test, CSG nonsensically argued that the evidence is 

“simultaneously too late and too early for the Commission to consider.”21  Simply put, CSG seems 

to argue that the proper time to present evidence in these cases is never.  CSG seems to be aware 

                                                 
14 Initial Comments of Carbon Solutions Group, LLC at 3, fn.4 (Nov. 18, 2021) (“At a hearing, CSG would present 
evidence demonstrating the shortcomings of Koda and alternative approaches to more accurately determine physical 
deliverability. For present purposes, these comments will focus on Staff’s flawed attempt to apply Koda.”). 

15 See Memorandum Contra Amended Joint Motion to Consolidate and Memorandum Contra Joint Motion for Leave 
to File Memorandum Contra CSG's Motion to Intervene at 9 (Aug. 23, 2021) (emphasis original). 

16 Initial Comments of Carbon Solutions Group, LLC at 8 (Nov. 18, 2021). 

17 Id. at 3. 

18 Id. at 3, fn.4 (“At a hearing, CSG would present evidence demonstrating the shortcomings of Koda and alternative 
approaches to more accurately determine physical deliverability. For present purposes, these comments will focus on 
Staff’s flawed attempt to apply Koda.”).  

19 Id. at 8.   

20 See Reply Comments of Applicants Moraine Wind LLC, Rugby Wind LLC, Elm Creek II LLC, Buffalo Ridge II 
LLC, Barton Windpower LLC, and Avangrid Renewables, LLC at Part II.C. (Dec. 8, 2021).  

21 Reply Comments of Carbon Solutions Group, LLC at 4 (Dec. 8, 2021).  
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that once discovery is complete, it will be clear that no genuine issue of material fact will remain 

in these proceedings at all. 

CSG’s latest and lowest delaying tactic is a blatant, improper, and unlawful refusal to 

participate in any sort of discovery, which is permissible under Ohio law and the Commission’s 

rules.  On November 11, 2021, the Applicants served CSG with their First Set of Discovery.22  The 

Applicants requested a variety of relevant and discoverable information, including: (i) information 

regarding CSG’s business interests in the REC market; (ii) information supporting CSG’s claim 

that energy is not deliverable between MISO and PJM; (iii) information supporting CSG’s claim 

that “the output of a power flow study is heavily influenced by the inputs;”23 (iv) information 

regarding CSG’s description of a “contract path” for electricity; (v) information regarding the 

effect of REC prices on resource development; and (vi) any charts, data, or analysis that CSG 

relied on in making its claims to the Commission in the case.   

CSG refused to provide any of this information or to present a lawful reason for objecting.  

Instead, CSG responded to each and every interrogatory and request for production with the same 

two objections: 

1. The purpose of discovery is to enable parties to prepare for hearing. The 
Commission has not scheduled a hearing. Therefore, this discovery request is 
premature.  
 

2. CSG’s business and operations, in Ohio or elsewhere, are irrelevant to whether any 
applicant meets the criteria for certification as an Ohio renewable energy resource. 
Nor is such information reasonably calculated to lead to the discovery of admissible 
evidence.24 

 

                                                 
22 See Attachment A to Whitfield Affid., Applicants’ First Set of Discovery to CSG (“Discovery Requests”). 

23 See Motion to Intervene, Consolidate, and Establish a Procedural Schedule of Carbon Solutions Group, LLC at 4 
(May 7, 2021).  

24 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests. 
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As a result of CSG’s failure to respond substantively, the Applicants sent a discovery 

deficiency letter to CSG seeking to resolve the discovery dispute.25  The discovery deficiency letter 

explained that these objections are legally and factually incorrect, and requested that CSG properly 

supplement its responses pursuant to Ohio law and Commission regulations.  CSG refused.  In a 

reply email, CSG’s counsel asserted (incorrectly) that discovery could not proceed until a hearing 

was scheduled.26  The Applicants attempted yet again to resolve this ongoing dispute by sending a 

second discovery deficiency letter, explaining that if CSG would not work with the Applicants, 

they would be forced to file this Motion to Compel Discovery.27  CSG’s counsel did not 

substantively respond to this letter.  Instead, he sent an unprofessional, one-sentence email refusing 

to cooperate in any way:  “I refer you to the Law of Holes:  When you’re in one, stop digging.”28   

Given CSG’s misconduct in discovery, this Motion to Compel is necessary.  Ohio 

Adm.Code 4901-1-23 allows a party to move for an order compelling discovery with respect to a 

failure to answer an interrogatory or a failure to produce a requested document.29 

II. LAW AND ARGUMENT 

A. The Applicants are entitled to discovery of the requested information. 
 

The Applicants have requested discoverable information from CSG to which they have a 

right.  Ohio law and Commission regulations convey broad rights of discovery.  The Ohio Revised 

Code maintains that all “intervenors shall be granted ample rights of discovery.”30  According to 

Ohio Adm.Code 4901-1-16(A), the purpose of discovery “is to encourage the prompt and 

                                                 
25 See Attachment C to Whitfield Affid., December 21, 2021 Discovery Deficiency Letter.  

26 See Attachment D to Whitfield Affid., CSG’s December 22, 2021 Reply Email to Discovery Deficiency Letter.  

27 See Attachment E to Whitfield Affid., January 3, 2022 Second Discovery Deficiency Letter. 

28 See Attachment F to Whitfield Affid., CSG’s January 3, 2022 Reply Email to Second Discovery Deficiency Letter. 

29 Ohio Adm.Code 4901-1-23(A)(1), (2). 

30 R.C. 4903.082.   
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expeditious use of prehearing discovery in order to facilitate thorough and adequate preparation 

for participation in commission proceedings.” 

The Commission has previously ruled that “the policy of discovery is to allow the parties 

to prepare cases and to encourage them to prepare thoroughly without taking undue advantage of 

the other side’s industry or efforts.”31  As such, the relevant discovery rules “do not create an 

additional field of combat to delay trials or to appropriate the Commission’s time and resources; 

they are designed to confine discovery procedures to counsel and to expedite the administration of 

the Commission proceedings.”32  Accordingly, discovery may begin immediately after a 

proceeding is commenced and is to be completed as expeditiously as possible.33  These rules are 

also designed to “minimize Commission intervention in the discovery process.”34 

Any party to a proceeding “may obtain discovery of any matter, not privileged, which is 

relevant to the subject matter of the proceeding.”35  Relevant information is discoverable if it is 

reasonably calculated to lead to the discovery of admissible evidence.  Pursuant to Ohio Adm.Code 

4901-1-16, the Applicants have requested non-privileged information relevant to the subject matter 

of this proceeding. 36 

First, the Applicants requested information relevant to CSG’s purported interest in these 

proceedings.  CSG seeks to intervene in this case, which, pursuant to R.C. 4903.221, Ohio 

Adm.Code 4901-1-11, and Ohio Adm.Code 4901:1-40-04, requires that CSG demonstrate a direct, 

                                                 
31 In the Matter of the Investigation into the Perry Nuclear Power Plant, Case No. 85-521-EL-COI, Entry at 23 
(Mar. 17, 1987). 

32 Id., citing Penn Central Transportation Co. v. Armco Steel Corp. (C.P. 1971), 27 Ohio Misc. 76.   

33 Ohio Adm.Code 4901-1-17(A).  

34 Ohio Adm.Code 4901-1-16(A). 

35 Ohio Adm.Code 4901-1-16(B).  

36 See also Ohio Adm.Code 4901-1-23(C)(1)(b) (The memorandum in support shall set forth “[a] brief explanation of 
how the information sought is relevant to the pending proceeding.”). 
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real, and substantial interest in this case.37  Previously, CSG argued that its “interest is in preserving 

the value of RECs to renewable generators located in Ohio and PJM” since CSG’s clients use 

RECs “in the development and financing of renewable generation resources.”38  As it pertains to 

CSG’s intervention and participation in this case, CSG’s interest is directly relevant to these 

proceedings.   

This information is also relevant to CSG’s ulterior motives in this case.  It has become 

abundantly clear that CSG seeks to block or delay approvals of the present REN certification cases 

for the purpose of manipulating the REC market for its own benefit.  Information regarding CSG’s 

business interests demonstrates that CSG’s arguments in this case are not aimed at developing a 

reasonable, equitable standard.  Instead, CSG seeks to implement a self-serving standard that will 

limit entry into the Ohio REC market to the benefit of CSG and its clients, or at the very least, to 

stall certification of additional REN facilities to drive up the price of existing RECs.  The bad-faith 

motives underlying CSG’s pleadings are relevant to demonstrating that CSG’s arguments are not 

reasonable or workable, and should be disregarded. 

Second, the Applicants requested information relevant to proving or disproving CSG’s 

various claims.  CSG has raised a number of arguments regarding the Koda Test,39 power flow 

                                                 
37 See R.C. 4903.221(B)(1) (“That the commission, in ruling upon applications to intervene in its proceedings, shall 
consider…[the] nature and extent of the prospective intervenor's interest.”); Ohio Adm.Code 4901-1-11(A)(2) (A 
“person shall be permitted to intervene in a proceeding upon a showing that…[the] person has a real and substantial 
interest in the proceeding…”); Ohio Adm.Code 4901:1-40-04(D)(1) (An “interested person may file a motion to 
intervene and file comments and objections…”).  

38 See Motion to Intervene, Motion to Consolidate, and Motion to Establish a Procedural Schedule of Carbon Solutions 
Group, LLC at 3-5 (May 7, 2021).  The Commission has not yet ruled on this Motion to Intervene.   

39 See Initial Comments of Carbon Solutions Group, LLC at 2 (Nov. 18, 2021) (“Staff only looked at PJM power flow 
data within Ohio, without considering how the generation behind these power flows would or could get to Ohio in the 
first place.”); Reply Comments of Carbon Solutions Group, LLC at 7 (Dec. 8, 2021) (“Staff’s deliverability 
determination is not based on actual power flows modeled by the two RTOs.”). 
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studies,40 the REN certification process,41 and the basic structure and operation of the electric grid.42  

Many of these statements contradict information contained in the Staff Review and 

Recommendation filed in each of the Avangrid Renewables REN cases, the Expert Report 

sponsored by the Applicants, and other sources.  However, CSG declined, repeatedly, to present 

any data, analysis, documents, or other information supporting its claims.43  In order to address the 

validity of these arguments, the Applicants, and the Commission, need to be able to review 

whatever supporting documentation, if any, that CSG possesses.  As such, the Discovery Requests 

included interrogatories and requests for production of documents seeking the factual basis for a 

number of these claims.  The requested information is relevant to assessing whatever merit, if any, 

supports CSG’s dubious arguments.  

This information, therefore, is relevant to CSG’s participation and arguments in the above-

captioned proceedings.  Additionally, none of the information requested by the Applicants is 

privileged.  CSG acknowledged as much and waived such argument when it failed to raise any 

                                                 
40 See Motion to Intervene, Consolidate, and Establish a Procedural Schedule of Carbon Solutions Group, LLC at 4 
(May 7, 2021) (“CSG is prepared to show that, like any modelling technique, the output of a power flow study is 
heavily influenced by the inputs.  By massaging the inputs, an applicant can produce a study showing that renewable 
energy generated just about anywhere is ‘deliverable into this state.’  These flawed power flow studies render the 
‘deliverability’ requirement meaningless.”).  

41 See Initial Comments of Carbon Solutions Group, LLC at 8 (Nov. 18, 2021) (“CSG is confident that at a hearing, 
PJM would testify that it performed these “studies” as a courtesy to Staff, and not because they demonstrate anything 
of relevance to PJM—including whether the power flows it modelled are deliverable into PJM.”).   

42 See Motion to Intervene, Consolidate, and Establish a Procedural Schedule of Carbon Solutions Group, LLC at 4 
(May 7, 2021) (“Load centers within PJM do not contract for renewable resources generated outside the PJM region 
because of line losses, transmission costs, and a host of other factors.”); Initial Comments of Carbon Solutions Group, 
LLC at 9 (Nov. 18, 2021) (“Staff’s discussion begins with a failure to acknowledge that the applicants’ ‘grid-
connected’ facilities are connected to a different grid.”); id. (“The facilities are connected to MISO but nothing is 
known about the transmission path—if there is one—from these facilities to an interconnection with PJM.”). 

43 See Initial Comments of Carbon Solutions Group, LLC at 3, fn.4 (Nov. 18, 2021) (“At a hearing, CSG would present 
evidence demonstrating the shortcomings of Koda and alternative approaches to more accurately determine physical 
deliverability.  For present purposes, these comments will focus on Staff’s flawed attempt to apply Koda.”); id. at 8 
(“Questions about the validity of the data Staff relied on can be left for another day.”); Reply Comments of Carbon 
Solutions Group, LLC at 3 (Dec. 8, 2021) (“‘Comments’ are not a substitute for CSG’s right to present evidence or 
cross examine the Applicant’s evidence.”).  
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privilege objections when responding to the Applicants’ Discovery Requests.44  Since the 

information is relevant, and non-privileged, and the discovery time period has begun, the 

Applicants are entitled to the information sought in their Discovery Requests pursuant to Ohio 

Adm.Code 4901-1-16, 4901-1-17, and 4901-1-23.   

B. CSG’s objections lack any factual or legal basis. 
 

While the Applicants have presented the legal and factual grounds supporting their right to 

the requested information, CSG has utterly failed to back up its objections to the Discovery 

Requests with any legal or factual support.  As mentioned above, CSG responded to each and 

every interrogatory and request for production with two, and only two, objections: 

1. The purpose of discovery is to enable parties to prepare for hearing. The 
Commission has not scheduled a hearing. Therefore, this discovery request is 
premature.  
 

2. CSG’s business and operations, in Ohio or elsewhere, are irrelevant to whether any 
applicant meets the criteria for certification as an Ohio renewable energy resource. 
Nor is such information reasonably calculated to lead to the discovery of admissible 
evidence.45 

 
Both of these objections are legally incorrect.  Objection No. 1 asserts that a scheduled 

hearing is required for discovery to proceed.  This is simply incorrect.  According to Ohio 

Adm.Code 4901-1-16(A), the purpose of discovery “is to encourage the prompt and expeditious 

use of prehearing discovery in order to facilitate thorough and adequate preparation for 

participation in commission proceedings.”  Ohio Adm.Code 4901-1-17(A) allows discovery to 

begin immediately after a proceeding is commenced and to completed expeditiously as 

                                                 
44 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests.  CSG only raised the 
two, previously-mentioned objections of relevancy and timeliness.   

45 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests. 
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possible.  Discovery rights are generally broad, as the Ohio Revised Code maintains that all 

“intervenors shall be granted ample rights of discovery.”46   

As such, the Commission routinely affords parties full discovery rights, even in 

proceedings without scheduled hearings.47  In fact, the Commission has recently rejected this exact 

same argument.  In that proceeding, the Attorney Examiner granted a motion to compel discovery 

over the objections of a utility which argued that the Commission had not yet determined “whether 

there might be a hearing or not.”48   

CSG’s second objection is legally incorrect as well.  Any party to a proceeding “may obtain 

discovery of any matter, not privileged, which is relevant to the subject matter of the 

proceeding.”49  Relevant information is discoverable if it is reasonably calculated to lead to the 

discovery of admissible evidence.  Although CSG now attempts to argue that information 

regarding its business interests is irrelevant, CSG has previously argued that those interests are 

relevant to these proceedings.  CSG simply attempts to argue whatever suits it at the time. 

Previously, CSG has argued that its “interest is in preserving the value of RECs to renewable 

generators located in Ohio and PJM” since CSG’s clients use RECs “in the development and 

                                                 
46 See R.C. 4903.082. 

47 See, e.g., In the Matter of the Commission’s Investigation into PALMco Power OH, LLC DBA Indra Energy and 
PALMco Energy OH, LLC DBA Indra Energy’s Compliance with the Ohio Administrative Code and Potential 
Remedial Actions for Non-Compliance, Case No. 19-2153-GE-COI Entry at ¶ 15 (Mar. 9, 2020) (scheduling a 
discovery conference in a Commission investigation prior to granting any stakeholder intervention or determining that 
a hearing would be held); In the Matter of the Application of Verde Energy USA Ohio, LLC for Certification as a 
Competitive Retail Electric Service Supplier, Case Nos. 11-5886-EL-CRS, et al., Entry at ¶ 11 (Mar. 3, 2020) 
(establishing a deadline to respond to discovery requests in a Commission investigation before granting any 
stakeholder intervention or determining that a hearing would be held). 

48 See In the Matter of the Review of the Distribution Modernization Rider of Ohio Edison Company, The Cleveland 
Electric Illuminating Company, and The Toledo Edison Company, Case No. 17-2474-EL-RDR, Transcript at 18, 24 
(Apr. 19, 2021). 

49 Ohio Adm.Code 4901-1-16(B).  
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financing of renewable generation resources.”50  CSG also has stated that it initially “got involved 

in these proceedings” because “in recent years, the Commission has approved more applications 

by generators in non-contiguous states than it has denied.”51  Given that CSG now refuses to 

respond to discovery regarding these exact issues, it is apparent that CSG’s underlying motive can 

only be an attempt to delay and restrict the creation of new qualifying resources that can become 

certified to generate Ohio RECs.  This motive is directly relevant to the disposition of these 

proceedings.   

Additionally, as discussed above, the information requested by the Applicants in their 

Discovery Requests is not privileged.  CSG has failed to raise this objection, or any other 

objections, when responding to the Applicants’ Discovery Requests,52 or its subsequent 

correspondence with the Applicants.  In fact, in its Objections to Applicants’ Discovery Requests, 

CSG does not provide any citation to Ohio law, Commission regulations, or past precedent, to 

support its arguments.53  CSG does not provide any additional citations or arguments in its first 

Reply Email, instead attempting, unsuccessfully, to shift the blame for its own stalling to the 

Applicants.54  CSG’s second Reply Email contains no effort to address the issue at all.55  Despite 

CSG’s utter refusal to participate in discovery, it has yet to provide a single shred of legal support 

for its objections in the docket.  As such, the Applicants have a right to the requested information 

through properly issued discovery.  

                                                 
50 See Motion to Intervene, Motion to Consolidate, and Motion to Establish a Procedural Schedule of Carbon Solutions 
Group, LLC at 3-5 (May 7, 2021). 

51 Reply Comments of Carbon Solutions Group, LLC, at 9 (Dec. 8, 2021).  

52 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests.  CSG only raised the 
two, previously-mentioned objections of relevancy and timeliness.   

53 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests. 

54 See Attachment D to Whitfield Affid., CSG’s December 22, 2021 Reply Email to Discovery Deficiency Letter. 

55 See Attachment F to Whitfield Affid., CSG’s January 3, 2022 Reply Email to Second Discovery Deficiency Letter. 
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C. The Applicants have exhausted all other reasonable means of resolving this 
dispute.  

Pursuant to Ohio Adm.Code 4901-1-23(C), there clearly are no reasonable means of 

resolving this discovery dispute absent Commission intervention.  As outlined in the attached 

Affidavit,56 the Applicants submitted their Discovery Requests to CSG.  In turn, CSG refused to 

provide any of the requested information.  Instead, CSG responded to each and every interrogatory 

and request for production with two objections, both lacking any citation to applicable law, 

regulations, or precedent.57   

The Applicants first attempted to resolve the dispute by sending a discovery deficiency 

letter to CSG, which explained the legal grounds for the Applicants’ Discovery Requests, as well 

as citations to the law, regulations, and Commission precedent contravening CSG’s unsupported 

objections.58  CSG replied by sending a brief email, which once again lacked any citation to 

relevant authority.59  The Applicants further attempted to resolve this ongoing dispute by sending 

a second discovery deficiency letter.60  Again, this letter contained citations to relevant authority 

supporting the Applicants’ Discovery Requests and their responses to CSG’s objections, and 

explaining that the Applicants would otherwise be forced to file this Motion.61  In response, CSG 

simply sent a brief email, refusing to engage further and containing a veiled insult to the 

Applicants.62 

                                                 
56 See Exhibit 1, Whitfield Affid., including Attachments A-F thereto. 

57 See Attachment B to Whitfield Affid., CSG’s Objections to Applicants’ Discovery Requests. 

58 See Attachment C to Whitfield Affid., December 21, 2021 Discovery Deficiency Letter.  

59 See Attachment D to Whitfield Affid., CSG’s December 22, 2021 Reply Email to Discovery Deficiency Letter.  

60 See Attachment E to Whitfield Affid., January 3, 2022 Second Discovery Deficiency Letter. 

61 Id. 

62 See Attachment F to Whitfield Affid., CSG’S January 3, 2022 Reply Email to Second Discovery Deficiency Letter. 
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It is clear that no reasonable grounds of resolving this dispute exist absent Commission 

intervention.  CSG’s counsel continues to delay and stall by refusing to cooperate with basic 

Discovery Requests.  The Applicants cannot resolve this dispute without an order from the 

Commission because CSG and/or CSG’s counsel refuses to listen to reason or comply with legal 

authority, and does not provide any legal basis for the refusal to do so.  This behavior is consistent 

with CSG’s habit of raising baseless and unsupported arguments and accusations throughout the 

pendency of these proceedings.   

III. CONCLUSION  

The Applicants, under Ohio law and Commission regulations, have a right to discover the 

information requested in their Discovery Requests.  The requested information is relevant to the 

pending proceedings.63  CSG has failed to raise any legally sound objections to the Discovery 

Requests,64 and no reasonable means of resolving this dispute remain.65  As such, the Applicants 

respectfully request that the Commission grant this Motion to Compel Responses to Discovery. 

  

                                                 
63 See Ohio Adm.Code 4901-1-23(C)(1)(a), (b). 

64 See Ohio Adm.Code 4901-1-23(C)(1)(c). 

65 See Ohio Adm.Code 4901-1-23(C).   
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Respectfully Submitted, 

/s/ Angela Paul Whitfield   
Angela Paul Whitfield (0069402) 
Thomas V. Donadio (0100027) 
CARPENTER LIPPS & LELAND LLP 
280 Plaza, Suite 1300 
280 North High St. 
Columbus, Ohio 43215 
Telephone: (614) 365-4112 
paul@carpenterlipps.com  
donadio@carpenterlipps.com  
(willing to accept service by email)   
        
Counsel for Applicants Moraine Wind LLC, Rugby 
Wind LLC, Elm Creek Wind II LLC, Buffalo Ridge II 
LLC, Barton Windpower LLC, and Avangrid 
Renewables, LLC  
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CERTIFICATE OF SERVICE 

 The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket card who 

have electronically subscribed to the case.  In addition, the undersigned hereby certifies that a copy 

of the foregoing document also is being served via electronic mail on February 1, 2022 upon the 

parties listed below. 

/s/ Angela Paul Whitfield   
Angela Paul Whitfield (0069402)    
Counsel for Applicants Moraine Wind LLC, Rugby 
Wind LLC, Elm Creek II Wind LLC, Buffalo Ridge II 
Wind LLC, and Avangrid Renewables, LLC 

 
 
 
cahill@whitt-sturtevant.com  
whitt@whitt-sturtevant.com 
fykes@whitt-sturtevant.com 
bojko@carpenterlipps.com 
wygonski@carpenterlipps.com 
blittle@nisource.com  
Christopher.miller@icemiller.com 
Nicole.woods@icemiller.com  
Stuart.siegfried@puc.state.oh.us 
David.hicks@puco.ohio.gov  
Jacqueline.St.John@puco.ohio.gov 
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