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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Review of Ohio Edison 
Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company's Compliance with R.C. 
4928.17 and Ohio Admin. Code Chapter 
4902:1-37. 

) 
) 
) 
) 
) 

Case No. 17-974-EL-UNC 

  

 

NORTHEAST OHIO PUBLIC ENERGY COUNCIL’s 

COMMENTS TO DAYMARK ENERGY ADVISORS’ AUDIT REPORT 

  

 

I. INTRODUCTION 

For more than a year and a half, FirstEnergy Advisors has withheld information from this 

Commission – and the Ohio Supreme Court – about how its involvement with the HB 6 scandals 

and, separately, with former Chair Randazzo affected its certification application filed with the 

PUCO on January 17, 2020.1  Finally, on November 2, 2021, FirstEnergy Advisors produced 

shocking new text messages giving a glimpse of how it colluded with the FirstEnergy electric 

distribution utilities (“FE EDUs”) to unlawfully secure the application’s approval.2 The following 

text exchange occurred on March 3 and 4, 2020, between Dennis Chack, the president of non-

regulated FirstEnergy Advisors and Charles Jones, CEO, president and director of the regulated 

                                            

1 See In re FirstEnergy Advisors Application for a Certificate, PUCO Case No. 20-103-EL-AGG (“Case No. 20-

103”), in which corporate separation issues affecting FirstEnergy Advisors were reserved for consideration in this 

case (“Case No. 17-974”). See Case No. 20-103, Finding and Order (April 22, 2020). 

2 See Case No. 20-103, FirstEnergy Advisors’ Motion to Withdraw (filed November 2, 2021). In its motion to 

withdraw its application, FirstEnergy Advisors feigns contrition and asks the Commission to absolve its sins by 

permitting it to withdraw the tainted application in favor of a new start – all to avoid consideration of the March 3-4 

text exchange.  The Commission’s rules require consequences for FirstEnergy Advisors unconscionable unlawful acts.  

FirstEnergy Advisors’ motion was filed November 2, 2021, at approximately 4:20 p.m.  Neither NOPEC nor any other 

party to the proceeding was permitted to file a memo contra the motion, as permitted under O.A.C. 4901-1-12.  The 

Commission issued its order granting the motion to withdraw at approximately 2:00 p.m. on November 3 – only about 

seven (7) business hours after it was filed.  The Northeast Ohio Public Energy Council intends to exercise its rights to 

seek rehearing and, if necessary, appeal. 
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FE EDUs.  The exchange details the ex parte communications3 that Jones had with former PUCO 

Chair Randazzo, at Chack’s behest:   

Dennis Chack [March 3, 2020]: Any luck on talking with Sam 

[Randazzo] on energy license[? W]e just received request for 

additional comments  

 

Charles Jones [March 4, 2020]:  He will get it done for us but cannot 

just jettison all process. Says the combination of overruling Staff 

and other Commissioners on decoupling, getting rid of SEET and 

burning the DMR final report has a lot of talk going on in the halls 

of PUCO about does he work there or for us?  He’ll move it as fast 

as he can. Better come up with a short term work around. 

 

Dennis Check:  Ok thanks for discussing with him.  *** 

See Attachment A.  This withheld text exchange is an appalling dark cloud on the integrity of the 

Commission. Its recent release requires that: (1)  the procedural schedule in this proceeding be 

postponed pending completion of a supplemental audit, (2)  the Commission  find additional 

corporate separation violations in addition to those already identified by two independent auditors, 

and (3) the Commission assess stringent penalties to penalize FirstEnergy for its unlawful behavior 

and to prevent repeated behavior in the future. The penalty should include a ban of FE EDU 

affiliates providing competitive retail electric services (“CRES”) in this state for a period of at 

least five (5) years.   

A. A supplemental audit is required to investigate the collusion among 

FirstEnergy Advisors, the FirstEnergy EDUs and former Chair Randazzo to 

secure affiliate FirstEnergy Advisors’ certification and to investigate the HB 

6 scandal’s effect of corporate separation.    

Daymark Energy Advisors’ (“Daymark”) corporate separation investigation is incomplete 

in two respects: (1) it failed to investigate any FE EDU activities involving tainted HB 6 that relate 

to corporate separation, and (2) it failed to investigate the collusion among FirstEnergy Advisors, 

                                            
3 The communication about the pending certification application was unlawful under R.C. 4903.081, and compounds 

the multiple electric utility corporate separation violations discussed below. 
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the FE EDUs and former Chair Randazzo to secure FirstEnergy Advisors’ certification as a power 

broker and aggregator in Case No. 20-103. 

Daymark was required to, but did not, investigate the HB 6 scandals’ effect on the corporate 

separation issues raised in this proceeding. Those issues included whether the FE EDUs’ captive 

customers contributed to the funds that FirstEnergy paid to state officials for favorable treatment 

in securing a bailout for FirstEnergy Corp’s nuclear fleet. Use of distribution customers’ funds for 

political and charitable purposes – as well as to benefit affiliated nuclear generation assets – goes 

to the core of corporate separation governance.   

This case involves a separate, but related, scandal involving FirstEnergy’s multi-million 

dollar payments to former PUCO Chair Randazzo in exchange for fixing numerous high stakes 

cases for FirstEnergy at the PUCO. FirstEnergy Advisors just revealed, on November 2, 2021, that 

its highly contested certification case was one of the cases that former Chair Randazzo “fixed.”  

Considering that FirstEnergy Advisors exploded this bombshell just a few weeks ago – after  

Daymark completed its audit (and, conveniently after litigation in Case No. 20-103 concluded) – 

the Commission should suspend the procedural schedule in this case pending the completion of 

Daymark’s investigation.  To support its position, NOPEC incorporates by reference the joint 

motion filed in this proceeding on November 5, 2021. See Motion for Supplemental Audit, et al., 

filed November 5, 2021, by the Office of the Ohio Consumers’ Counsel (“OCC”) and the Northeast 

Ohio Public Energy Council (“NOPEC”). 

B. The shocking new text messages provide indisputable evidence of corporate 

separation violations in addition to those already identified by two 

independent auditors. 

The bombshell text messages indisputably show that the FE EDUs and FirstEnergy 

Advisors colluded to gain approval of the latter’s CRES certification application. Clearly, the 
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affiliates were not functioning independently of each other as required by R.C. 4928.17(A)(1)4 and 

O.A.C. 4901:1-37-04(A)(1).5 More damning, the messages show that non-regulated FirstEnergy 

Advisors relied on the regulated FE EDUs, and their market power, to gain favorable treatment 

over its competitors, in violation of O.A.C. 4901:1-37-04(A)(8), as discussed further below.  

The text exchange begs the question:  Why did the FE EDUs and FirstEnergy Advisors 

engage in such unlawful conduct if FirstEnergy Advisors’ certification application was on the “up 

and up”? The Commission only needs to look at the previous SAGE Management Consultants’ 

audit report (“SAGE Report”) submitted in this proceeding on May 14, 2018.  The SAGE Report 

found that the regulated FE EDUs violated the corporate separation statute (R.C. 4928.17) and the 

PUCO’s corporate separation code of conduct (O.A.C. Chapter 4901:1-37) in two significant 

respects:  

1. by sharing the FirstEnergy name and logo with their non-regulated affiliate 

(then FirstEnergy Solutions) in violation of O.A.C. 4901:1-37-04(D)(7), and  

2. by sharing a single senior officer with their non-regulated affiliate (then 

FirstEnergy Solutions) through their shared affiliate, FirstEnergy Service 

Company (“FESC”), which violates O.A.C 4901:1-37-04(D)(3). 

Despite these findings, FirstEnergy Advisors had the gall in its certification case to propose using 

the FirstEnergy name and logo again, and to share not one, but all of its senior management 

                                            
4 R.C. 4928.17(A)(1) provides, in part: 

(A)*** no electric utility shall engage in this state, either directly or through an affiliate, in the 

businesses of supplying a noncompetitive retail electric service and supplying a competitive retail 

electric service, or in the businesses of supplying a noncompetitive retail electric service and 

supplying a product or service other than retail electric service, unless the utility implements and 

operates under a corporate separation plan that is approved by the public utilities commission under 

this section, is consistent with the policy specified in section 4928.02 of the Revised Code, and 

achieves all of the following: 

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the 

nonelectric product or service through a fully separated affiliate of the utility, [Emphasis added.] 

5 O.A.C. 4901:1-37-04(A)(1) provides: 

Each electric utility and its affiliates that provide services to customers within the electric utility's 

service territory shall function independently of each other. [Emphasis added.] 



17157391v1 5 

officials with the FE EDUs. It colluded with the FE EDUs and former Chair Randazzo to obtain 

an operating certificate without further PUCO scrutiny of these outstanding violations under 

applicable certification standards,6 in the face of unanimous opposition to its certification 

application by all 8 intervenors in the case. 

Not surprisingly, Daymark in its report filed September 13, 2021 (“Daymark Report”) 

confirmed the SAGE Report’s finding as to the prohibited use of the common brand name and 

logo, as well as sharing employees through FESC.  However, dropping its own bombshell, the 

Daymark Report found that FirstEnergy Advisors has never operated as a structurally separate 

affiliate.7 Thus, FirstEnergy Advisors has continuously violated the electric utility corporate 

separation rules from the time of its certification (April 22, 2020), through at least the end of this 

audit period (October 31, 2021), confirming its per se violation of R.C. 4928.17(A)(1) and O.A.C. 

4901:1-37-04(A)(1), as well as O.A.C. 4901:1-37-04(A)(4).8   

NOPEC (and numerous other parties) have requested the PUCO to recognize these 

violations, and bar these activities, in two different proceedings.9  After the issuance of similar 

                                            

6 See O.A.C. 4901:1-24-10(C)(1) and (2), which require a CRES applicant to show that it is fit and capable of 

providing service and complying with the Commission’s rules.  Of course, ongoing violations of the Commission’s 

corporate separation rules, as found in the SAGE Report, would operate to deny FirstEnergy Advisors a certificate to 

provide service in Ohio. 

7 See Daymark Report at 69-70 and fn. 129. 

8  O.A.C. 4901:1-37-04(A)(4) provides: 

An electric utility may not share employees and/or facilities with any affiliate, if the sharing, in any way, 

violates paragraph (D) of this rule. 

9 See NOPEC’s Comments and Reply Comments to the SAGE Report, filed in this proceeding on December 31, 2018 

and January 7, 2019, respectively, which are incorporated by reference herein.  NOPEC’s extensive pleadings in Case 

No. 20-103, including the Joint Motion to Suspend FirstEnergy Advisors’ Application and Reply to FirstEnergy 

Advisors’ Memorandum Contra (February 10, 2020 and February 25, 2020, respectively); Response to Supplemental 

Application and Staff’s Recommendation (April 14, 2020); Application for Rehearing (May 22, 2020).  NOPEC’s 

Supplemental and Supplemental Reply Comments filed in this proceeding (May 29, 2020 and June 15, 202, 

respectively)  pursuant to the Attorney Examiner’s Entry of April 29, 2020 and in response to the PUCO’s Opinion 

and Order in Case No. 20-103, Opinion and Order (April 20, 2020).  NOPEC’s pleadings in Case No. 20-103 are 

attached as Attachment B and incorporated by reference herein.  See, also In re FirstEnergy Advisors, 2021-Ohio-

3630, 2021 WL 4783198 (October 14, 2021) Supreme Court No. 20-1009, Appellant Merit and Reply Briefs (October 
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recommendations of two independent auditors spanning over three years, the time is well overdue 

for the Commission to act decisively. 

C. Stringent penalties must be assessed against the FirstEnergy EDUs and their 

subsidiaries and affiliates to penalize them for their insidious behavior and to 

prevent its repeat in the future, including civil forfeitures and a ban on FE 

EDU affiliate CRES operations in this state for at least five (5) years. 

 In taking action, the PUCO should bear in mind that the scope of the Daymark audit was 

to review the FE EDUs’ compliance with R.C. 4928.17 and O.A.C. Chapter 4901:1-37 during the 

period from November 1, 2016 through October 31, 2020.10  The purpose was not merely to revise 

the FE EDUs’ woefully inadequate corporate separation plan11 for prospective application, but to 

hold the FE EDUs’ and their affiliates accountable for past violations, including those involving 

their corrupt behavior associated with the HB 6 scandals and, separately, involving former PUCO 

Chair Randazzo. Accordingly, NOPEC respectively requests the Commission to assess, after 

hearing, civil forfeitures for each violation of R.C. 4928.17 and O.A.C. Chapter 4901:1-37 found 

as a result of this, and all supplemental, investigations.  

Further, to ensure that the FE EDUs (or other EDUs in this state) do not engage in similar 

unlawful conduct in the future – to the harm of Ohio’s competitive market and its consumers – the 

Commission should bar FirstEnergy Advisors, or any FE EDU affiliate or subsidiary, from 

providing competitive retail electric service (“CRES”) in this state for a period of at least five (5) 

years.  This penalty is supported by Commission precedent, as discussed below. 

                                            
26, 2020 and January 25, 2021, respectively) and Request for Administrative Notice of the corrupt relationship 

between FirstEnergy and former Chair Randazzo (March 29, 2021).  NOPEC’s filings with the Ohio Supreme Court 

are attached as Attachment C and incorporated by reference herein. 

10 Case No. 17-794, Entry (November 4, 2020).  

11 NOPEC supports OCC’s Initial Comments that reveal the extreme deficiencies in the FE EDUs’ corporate 

separation plan and its violations of R.C. 4928.17 and O.A.C. Chapter 4901:1-37. The PUCO should require the FE 

EDUs to submit a revised corporate separation plan consistent with the SAGE and Daymark reports and OCC’s 

comments, upon which stakeholders then may provide additional comment.  In this regard, the PUCO should ensure 

that the revised plan plainly adheres to O.A.C. Chapter 4901:1-37, rather than incorporating FERC standards, which 

causes unnecessary and confusing cross-references to FERC’s rules.  



17157391v1 7 

II. ARGUMENT 

A. The FE EDUs’ collusion with FirstEnergy Advisors indisputably shows that 

they were not functioning independently of each other as required by R.C. 

4928.17(A)(1) and O.A.C. 4901:1-37-04(A)(1), and that the FE EDUs used 

their considerable market power to gain favorable treatment for FirstEnergy 

Advisors over its competitors, in violation of O.A.C. 4901:1-37-04(D)(8),   

 The text message exchange recited above shows that the start-up power broker/aggregator, 

FirstEnergy Advisors, colluded with its established, regulated affiliates, the FE EDUs, to assist it 

in obtaining certification from the Commission.  The exchange indisputably confirms that 

FirstEnergy Advisors was not functioning independently from its regulated affiliates – even before 

(unlawfully) gaining CRES operating authority on April 22, 2020.  In addition to the corporate 

separation violations identified by the two independent auditors discussed below, the Commission 

also should find violations of R.C. 4928.17(A)(1) and O.A.C. 4901:1-37-04(A)(1) on the basis of 

this collusion.   

This collusion also evidences the FirstEnergy EDUs’ blatant abuse of market power.  The 

FE EDUs’ parent, FirstEnergy Corp (“FEC”) filed its Form 10Q, Quarterly Report with the 

Securities and Exchange Commission on November 19, 2020, for the period ended September 30, 

2020 (the “Form 10Q Report”).12  In the form, FEC admitted that it had paid former Chair 

Randazzo approximately $4.3 million for “acting at the request or for the benefit of FE as a 

consequence of receiving such payment…during the time period after such payment during which 

the Individual was acting in any governmental or regulatory capacity, in each case, as previously 

disclosed to the Administrative Agent.” 13 

                                            
12 See https://www.sec.gov/ix?doc=/Archives/edgar/data/0001031296/000103129620000045/fe20200930.htm 

13 Id., Schedule I, Noncompliance Event. 
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As a result of its actions, FEC entered into a Deferred Prosecution Agreement (“DPA”) 

with the U.S. District Attorney on July 22, 2021,14 in which FEC agreed to the following statement 

of facts:  

FirstEnergy Corp. paid the entire $4,333,333 to Company 1 

[Sustainability Funding Alliance of Ohio] for Public Official B’s 

[Randazzo’s] benefit with the intent and for the purpose that, in 

return, Public Official B [Randazzo] would perform official action 

in his capacity as PUCO Chairman to further FirstEnergy Corp.’s 

interests relating to passage of nuclear legislation and other specific 

FirstEnergy Corp. legislative and regulatory priorities, as requested 

and as opportunities arose. 

FEC also agreed to the following facts:  

In a March 4, 2020 text message exchange about possible future 

favorable action by Public Official B [Randazzo], Executive 1 

summarized official action already performed by Public Official B 

at the request of FirstEnergy…[Emphasis added.] 

Now that Chack’s March 3, 2020, text message finally has been disclosed, it is apparent 

that this “possible future favorable action” relates to Chack’s corrupt request, through Jones, to 

have former Chair Randazzo secure approval of FirstEnergy Advisors’ certification application 

without reasonable scrutiny. 

The FE EDUs’ abused their market power to assist their start-up affiliate obtain a CRES 

certification in Case No. 20-103 without the scrutiny required under O.A.C. 4901:1-24-10(C)(1) 

and (2).15 See In Re FirstEnergy Advisors, 2021-Ohio-3630, 2021 WL 4783198 (October 14, 2021) 

(Case No. 20-103 was reversed and remanded for the Commission make the required findings 

under these provisions before granting certification). 

                                            

14 Deferred Prosecution Agreement, United States v. FirstEnergy Corp., No. 21-cr-00086 (S.D. Ohio, July 22, 2021). 

15 See O.A.C. 4901:1-24-10(C)(1) and (2) (the standard for certificating a competitive retail electric supplier is that 

it is fit and capable of providing service and complying with the PUCO’s rules). 
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The main purpose of the Commission’s corporate separation rules for electric utilities is to 

prevent the EDUs from abusing their considerable market power (O.A.C. 4901:1-37-02(B)), and 

in the process preventing harm to consumers. O.A.C. 4901:1-37-04(D)(8) provides:    

The electric utility shall use reasonable efforts to ensure retail electric service 

consumers protection against unreasonable sales practices, market deficiencies, 

and market power and the electric utility's compliance officer[16] shall promptly 

report any such unreasonable sales practices, market deficiencies, and market 

power to the director of the rates and analysis department (or their designee). 

[Emphasis added.] 

The FE EDUs abuse of market power failed to protect, and even harmed, consumers. 

FirstEnergy Advisors was permitted to solicit and provide service in the marketplace at large, 

without the protection for consumers that it was fit and capable of providing the services or 

complying with the Commission’s rules.  Moreover, FirstEnergy Advisors’ individual customers 

were not protected because FirstEnergy Advisors ultimately was required to withdraw its tainted 

certification application.   Those customers now are still paying for FirstEnergy Advisors’ broker’s 

fees, as a part of their negotiated electric supply rates, despite no longer receiving any services 

from FirstEnergy Advisors.17  

Moreover, the issue remains outstanding, and subject to OCC and NOPEC’s joint request 

for a supplemental audit, whether distribution customers’ funds were used to support the $4.3 

million payment to former PUCO Chair Randazzo. 

                                            

16 Conveniently, FirstEnergy Advisors did not make its compliance officer’s records available to Daymark for 

inspection, citing their alleged unavailability due the officer’s termination resulting from the HB 6 scandal. Daymark 

Report at 1. The failure to maintain these records violates R.C. 4928.17(A)(3) and O.A.C. 4901:1-37-07(A).  Indeed, 

why the records are unavailable requires further explanation from the FE EDUs and Daymark and, upon their 

availability, further supplemental investigation.  

17 See Case No. 20-103, Order on Remand (November 3, 2021) vacating the order granting FirstEnergy Advisors’ 

certificate.  
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B. The SAGE Report and Daymark Report agree that FirstEnergy Advisors 

should not be permitted to use the FirstEnergy name and logo.  

1. The May 14, 2018, SAGE Report  

The SAGE Report found that the use of the “FirstEnergy” name by an FE EDU-affiliated 

CRES provider violated the corporate separation code of conduct. SAGE Report at 46, 98-99. The 

SAGE Report noted that FirstEnergy Corp (“FEC”), the FE EDU’s parent, works hard to promote 

its brand name in Ohio, for example, by acquiring the naming rights for the Cleveland Browns’ 

stadium, and re-naming it “FirstEnergy Stadium.”  These stand-alone branding successes then are 

applied to FEC’s subsidiaries either as a part of their names (e.g., FirstEnergy Solutions; 

FirstEnergy Products, and now FirstEnergy Advisors), or in the FE EDUs’ descriptions (e.g., Ohio 

Edison, A FirstEnergy Company).  Audit Report at 97-98.  Examples of the FirstEnergy Family 

branding and logo are as follows:   

        

                     

The FE EDUs provided vertically integrated monopoly service (generation, distribution 

and transmission services) to their customers for decades before the advent of competitive retail 
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generation service in Ohio in 2000.  They continue to provide monopoly distribution and 

transmission service to all consumers in their service territories as EDUs, and exercise 

considerable market power.  As the SAGE Report found, the widespread use of the “FirstEnergy” 

name is meant to connote to these customers that an unregulated FirstEnergy CRES affiliate, like 

FirstEnergy Advisors, is a part of the FirstEnergy family that has been providing “trusted utility 

service” for years.  The natural result of this branding campaign is that when customers are given 

a list to choose a potential CRES provider, including lists from the Operating Companies’ 

representatives, the customers will give greater consideration to the non-regulated affiliate in 

making their decisions.  Audit Report, at 98.  The SAGE Report concluded that an EDU-affiliated 

CRES provider’s use of the “FirstEnergy” name violates the FE EDUs’ Code of Conduct in their 

corporate separation plan.  The Code of Conduct provision cited is a reiteration of O.A.C. 4901:1-

37-04(D)(7), which provides: 

The electric distribution utility, upon request from a customer, will provide a 

complete list of all competitive retail electric service providers operating on the 

system, but may not endorse any competitive retail electric service providers, 

indicate that an electric services company is an affiliate unless specifically and 

independently asked by a customer or other third party, or indicate that any 

competitive retail electric service provider will receive preference because of an 

affiliate relationship.  [Emphasis supplied.] 

 

 The SAGE Report concludes that, by virtue of using the “FirstEnergy” name, it is 

impossible for the FE EDUs’ representatives not to “indicate” that a FirstEnergy CRES provider 

is an affiliate, because they share a common name.  Audit Report, at 98. Indeed, by virtue of their 

widespread branding program, the FE EDUs effectively “endorse” their affiliated CRES providers 

over other CRES suppliers.  Id. 

 Providing a CRES provider list that includes an FE EDU CRES affiliate also violates 

O.A.C. 4901:1-37-04(D)(9), which provides: 
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Employees of the electric utility or persons representing the electric utility shall not 

indicate a preference for an affiliated electric services company. 

 

2. The September 13, 2021, Daymark Audit Report 

The Daymark Report did not expressly address this issue with respect to FirstEnergy 

Advisors’ use of the “FirstEnergy” name. However, it did so with respect to the FE EDUs’ use of 

the FirstEnergy logo in marketing non-regulated products through FirstEnergy Products.  The 

products were marketed under the FE EDUs’ name with the word “services” added, e.g., “Toledo 

Edison Services.”  The FirstEnergy logo then was inserted beneath the name, e.g., “A FirstEnergy 

Company” accompanied with the trademark “swoosh”: 

 

 

 

 

 See Daymark Report at 73. Similar to the SAGE Report’s findings, Daymark recommended that 

the names and logos be removed from the marketing materials, finding that use of the names and 

logos capitalized on the FE EDUs’ reputation, providing FirstEnergy Products a competitive 

advantage that other providers of the same services do not have.  Daymark Report at 13, 71-79.   

However, the products marketed by FirstEnergy Products are not competitive retail electric 

services, and it is not included on the list of CRES power marketers, aggregators and brokers the 

FE EDUs are required to provide to consumers.  Therefore, unlike the SAGE Report, the Daymark 

Report did not find a violation of O.A.C. 4901:1-37-04(D)(7), as above; but a violation of O.A.C. 

4901:1-37-04(D)(11), which provides:  
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Shared representatives or shared employees of the electric utility and affiliated 

electric services company shall clearly disclose upon whose behalf their public 

representations are being made when such representations concern the entity's 

provision of electric services. 

 

3. The use of “disclosures” explaining the relationship between regulated and 

non-regulated affiliates does not remedy these corporate separation 

violations.  

The Daymark Report also noted that FirstEnergy Products used a footnoted disclosure in 

an attempt to remedy this corporate separation violation.  Daymark rejected the disclosure’s use 

as a remedy, finding that “it is so small the customer is unlikely to read it,” and that in any event 

customers still could assume that FEP also was their utility. Daymark Report at 73-76.  The 

discloser read: 

All services are performed by an independent contractor that is neither an affiliate, 

nor an agent of FirstEnergy Corp. or its affiliated companies, (FirstEnergy), 

including the local electric utility company that provides your electric distribution 

service. 

In the April 1, 2020, supplement to its application in Case No. 20-103, FirstEnergy 

Advisors also asserted that it would use the following “disclosure” in its marketing and advertising 

materials, apparently to remedy the corporate separation violation.  The disclosure read:  

Suvon, LLC, d/b/a FirstEnergy Advisors, is an unregulated subsidiary of 

FirstEnergy Corp. Suvon, LLC d/b/a FirstEnergy Advisors, is not the same 

company as FirstEnergy Corp. The prices of Suvon, LLC, d/b/a FirstEnergy 

Advisors, products and services are not regulated by the state utility commissions. 

You do not have to purchase any product and/or service from Suvon, LLC, d/b/a 

FirstEnergy Advisors, in order to receive the same regulated services from 

FirstEnergy Corp.’s regulated electric utilities – Ohio Edison Company, The 

Cleveland Electric Illuminating Company, The Toledo Edison Company, West 

Penn Power Company, Pennsylvania Power Company, Metropolitan Edison 

Company, Jersey Central Power & Light Company, Monongahela Power 

Company, the Potomac Edison Company, and American Transmission Systems, 

Incorporated. 

This “disclosure” is exponentially worse than the above FirstEnergy Products disclosure.  The 

SAGE Report found that mere use of the FirstEnergy name violated O.A.C. 4901:1-37-04(D)(7) 
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because it would indicate that the CRES provider is an affiliate.  Use of the above disclosure would 

be an even more egregious violation of the rule, because it prominently proclaims that FirstEnergy 

Advisors is an EDU affiliate.  The disclosure does not remedy the corporate separation rules 

violation, but instead exacerbates it.  Indeed, the “disclaimer” actually is another endorsement to 

choose FirstEnergy Advisors because it a trusted member of the FirstEnergy family.  The 

disclaimer touts that: 

1. FirstEnergy Advisors is a subsidiary of FirstEnergy Corp; 

2. FirstEnergy Corp’s other subsidiaries include each of the FE EDUs; and 

3. Customers will continue to receive the same [impliedly good, old, familiar] 

regulated services from the FE EDUs. 

Since the filing of the supplement to its application in Case No. 20-103 on April 1, 2020, 

FirstEnergy Advisors has revised its disclosure and makes explicit what was implied in the above 

disclosure.  The current disclosure on FirstEnergy Advisors’ website18 reads: 

Suvon, LLC, d/b/a FirstEnergy Advisors, is an unregulated subsidiary of 

FirstEnergy Corp. Suvon, LLC d/b/a FirstEnergy Advisors, is not the same 

company as FirstEnergy Corp. You do not have to purchase any product and/or 

service from Suvon, LLC, d/b/a FirstEnergy Advisors, in order to receive the same 

quality regulated services from FirstEnergy Corp.’s regulated electric utilities – 

Ohio Edison Company, The Cleveland Electric Illuminating Company, The Toledo 

Edison Company, West Penn Power Company, Pennsylvania Power Company, 

Metropolitan Edison Company, Pennsylvania Electric Company, Jersey Central 

Power & Light Company, Monongahela Power Company and The Potomac Edison 

Company.  [Emphasis supplied.] 

Indeed, in addition to violating O.A.C. 4901:1-37-04(D)(7) and (9), this most recent iteration of 

FirstEnergy Advisors’ “disclosure” also violates O.A.C. 4901:1-37-04(A)(1), which requires  

regulated and non-regulated affiliates to function independently of each other.  The emphasized 

language above shows that FirstEnergy Advisors is hardly independent of the FE EDUs when it 

attempts to extoll the quality of service they allegedly provide.   

                                            
18 https://www.firstenergyadvisors.com/firstenergyadvisors.html 
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The Commission should find that FirstEnergy Advisors’ (or any affiliated CRES 

provider’s) use of the FirstEnergy name and logo violates R.C. 4928.17(A)(1), O.A.C. 4901:1-37-

04(A)(1) and 4901:1-37-04(D)(7), (9) and (11). 

4. FirstEnergy Advisors should be assessed a civil penalty for violating the 

PUCO’s Order on Remand issued November 3, 2021, and the PUCO should 

consider this violation if FirstEnergy Advisors seeks re-certification as a 

CRES provider. 

 As stated above, the PUCO vacated FirstEnergy Advisors’ certificate by its Order on 

Remand in Case No. 20-103 issued November 3, 2021. The PUCO expressly found that 

FirstEnergy Advisors “may not engage in the marketing, solicitation, sale or provision of 

aggregation service or power brokerage service” until it has been certified by the Commission to 

provide such service.  Order on Remand, ¶ 11.  As of the date of this filing, FirstEnergy Advisors 

continues to market its services through its website, in violation of the Commission’s order. 

FirstEnergy Advisors should be assessed a civil penalty for its flagrant disregard of the PUCO’s 

order. See, In Re Buzz Telecom Corporation, Case No. 06-1443-TP-UNC, Opinion and Order 

(October 3, 2007) (civil forfeitures assessed for failure to cease and desist solicitations); see, also, 

In Re Application of One Source Energy, LLC, Case No. 16-1181-GA-ACE, Third Finding and 

Order (August 22, 2019) (PUCO ordered the Attorney General to seek civil penalties from One 

Source and for One Source to retire and abandon its natural gas system for failure to comply with 

PUCO rules and orders, including keeping its website activated after being ordered to cease 

customers solicitations). 

The Commission also should take into account FirstEnergy Advisors’ inability to comply 

with Commission rules and orders if it files another certification application. See O.A.C. 4901:1-

24-10(C)(2).  
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C. FirstEnergy Advisors’ employees, including senior officers, directors or 

managers, must be separate and distinct from those of the regulated FE EDUs, 

including those shared through FirstEnergy Service Company (“FESC”). 

1. The May 14, 2018, SAGE Audit Report 

The SAGE Report found that it was improper to comingle executive management from an 

affiliated CRES provider’s sales division as part of the senior leadership team of FESC. The auditor 

found that FESC “primarily serves the FirstEnergy regulated operating companies,” and that it was 

“problematic” for the CRES providers’ vice president to attend FESC executive meetings with 

other FESC executives who were focused on the regulated utility operations.19  It recommended 

that the officer be removed from FESC and returned to the unregulated affiliated CRES provider 

which, at the time, was FirstEnergy Solutions (“FES”).20   

The SAGE Report was noticeably concerned that information could be shared between the 

FE EDUs and a single FES executive.  This concern was exacerbated exponentially upon the 

formation of FirstEnergy Advisors.  Its certification application in Case No. 20-103 reflects that 

all three of FirstEnergy Advisors’ managers held the highest level executive positions with 

FirstEnergy Corp. and FirstEnergy Services Company. And two of FirstEnergy Advisors’ 

managers also were directors of the regulated First Energy EDUs.  

                                            

19 Id. at 39. 

20 Id. at 36. 
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COMMON MANAGERS/DIRECTORS/EXECUTIVE OFFICERS 

FirstEnergy Corp/FirstEnergy 

Service Company21 

FirstEnergy 

Advisors22 

Regulated Utilities23 

Charles Jones,  

CEO FEC/FESC  

Charles Jones,   

Manager  

Charles Jones 

Director 

D.M. Chack,  

Sr. VP Mkting/Branding FESC 

D.M. Chack, 

Manager 

 

S.E. Strah, President FEC 

CFO FESC 

S.E. Strah,  

Manager 

S.E. Strah 

Director 

In its pleadings throughout Case No. 20-103, which are incorporated by reference herein 

(and attached as Attachment B), NOPEC explained how this sharing of employees was a per se 

violation of R.C. 4928.17(A)(1).  CRES must be provided through a “fully separated affiliate,” 

and that affiliate must “function independently” of the regulated utility. Id., O.A.C. 4901:1-37-

04(A)(1) and (4). By placing the same senior executives of the FE EDUs as senior executives of 

FirstEnergy Advisors, independent functioning was impossible.  The FE EDU executives would 

have knowledge of the EDUs’ distribution and transmission systems, which they necessarily must 

share with themselves as executives of FirstEnergy Advisors. This sharing violates O.A.C. 4901:1-

37-04(D)(3).24  The Daymark Report says it best, finding that it would be impossible for such 

shared FE EDU employees to erect a “mental barrier” to keep this confidential information from 

themselves as executives of a non-regulated affiliate. 25 

                                            

21 See https://www.firstenergycorp.com/investor/corporate_governance/officers_and_directors.html 

22 See Suvon Initial Certification Application, Case No. 20-103-EL-CRS, Exhibit A-12 (January 17, 2020).  

23 See Companies’ Annual Reports, 2018 4Q FERC Form 1. 

24 O.A.C. 4901:1-37-04(D)(3) provides: 

Employees of the electric utility's affiliates shall not have access to any information about the 

electric utility's transmission or distribution systems (e.g., system operations, capability, price, 

curtailments, and ancillary services) that is not contemporaneously available, readily accessible, 

and in the same form and manner available to a nonaffiliated competitor providing retail electric 

service. 

25 See Daymark Report at 67: 

Internally, a team within FirstEnergy Shared services (Products and Services) markets and sells 

products and services through both FEP and FirstEnergy Home.  Therefore, the regulated and 
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2. The September 13, 2021 Daymark Report.    

Whereas the SAGE Report reviewed FES’s corporate structure, the Daymark Report 

reviewed the corporate structure of FirstEnergy Advisors and dropped a startling bombshell – 

FirstEnergy Advisors never operated as a structurally separate affiliate.26    It found at pages 69-

70 (footnotes omitted): 

*** Suvon [i.e., FirstEnergy Advisors and FirstEnergy Home] is spread 

throughout FirstEnergy's corporate structure. Although on FirstEnergy's affiliate 

organizational chart, Suvon appears as a separate affiliate…Suvon employees are 

actually all FirstEnergy Service Company employees…and therefore not a 

separate affiliate. There is no entity on the Employee Organization Chart that 

indicates FirstEnergy Advisors or FirstEnergy Home, nor is it obvious based on 

anyone's title who works for either organization….Furthermore, the Director of 

[FirstEnergy Products] Operations reports directly to the VP of Sales, who is a 

market-function employee of FirstEnergy Service Company assigned to support 

FirstEnergy Advisors. As we learned throughout the interview process, the 

Director of [FirstEnergy Products] Operations has access to protected customer 

information. We recommend that Suvon, including FirstEnergy Advisors and 

FirstEnergy Home, be separated into their own organization within 

FirstEnergy, and not be considered part of FESC. 

Daymark recognizes that in the past, the Commission has allowed shared staff to 

work for both a competitive services affiliate and distribution utilities. However, 

in this case, Suvon is a certified competitive retail electric service (CRES) provider 

and employees are only performing competitive functions. Previously, 

FirstEnergy's competitive service arm, FirstEnergy Solutions (FES), was a distinct 

affiliate that was not under FirstEnergy Service Company. Separating Suvon from 

FESC would clarify who works for the competitive business, as currently there 

appears to be confusion, and would also provide an additional protection 

against inadvertent sharing of information. It also makes cost allocation 

much more straight forward, avoiding any potential for cross-

subsidization. [Emphasis supplied.} 

                                            
unregulated operations and responsibilities of selling products and services are within the same 

internal group. The team could have access to confidential customer information as they provide 

support to FEP.  It is challenging for the internal team supporting both FEP and FirstEnergy 

Home to maintain a ‘mental barrier’ and keep confidential information, which they have access 

to as they support FEP, aside while they are marketing on behalf of FirstEnergy Home.  
26 See Daymark Report at fn. 129. 
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For purposes of the Commission assessing penalties and forfeitures for violations of the 

corporate separate rules during the audit period, the Commission should adopt Daymark’s analysis.  

FirstEnergy Advisors never operated as a “fully separated affiliate,” or “function[ed] 

independently” as required by R.C. 4928.17(A)(1) and O.A.C. 4901:1-37-04(A)(1) and (4).  For 

purposes of adherence to the corporate separation rules in the future, FirstEnergy Advisors must 

be structured as a physically separate CRES affiliate. 

3. FirstEnergy Advisors’ should be physically separated from the FE EDUs 

and FESC in a building separate from FEC headquarters at 176 South Main 

Street, Akron, Ohio.  

The SAGE Report and Daymark Report each were concerned with the lack of physical 

separation between regulated and nonregulated employees.27 While the SAGE Report addressed 

the physical separation of FES employees, the Daymark Report addressed the separation of 

FirstEnergy Advisor employees.  Unlike FES, FirstEnergy Advisors’ entire affiliate operations 

will be located along with the EDUs’ and FESC’s operations in the FEC headquarters at 76 South 

Main Street in Akron.  The co-location of FE EDU and FirstEnergy Advisors’ (or any CRES 

providers’) employees presents the opportunity for an exchange of nonpublic information, even 

though casual conversations in the hallways, break areas, or rest rooms.  Especially disturbing is 

the opportunity for the FE EDUs’ employees to provide business leads to FirstEnergy Advisors 

regarding information on new or expanded developments that require additional distribution 

service, and thus a need for new generation supply that FirstEnergy Advisors could broker.    

Sharing this information, intentionally or not, is detrimental to other competitors and the customers 

they serve. To prevent these anti-competitive activities, the Commission should require 

FirstEnergy Advisors, and any other FirstEnergy competitive affiliate when and if they are allowed 

                                            

27 Sage Report at 36.  
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to operate again in the State of Ohio, to be housed, as was FES, in a location separate from the FE 

EDU and FESC employees.  The requirement is even more reasonable when considering that none 

of the FirstEnergy Advisor employees perform any shared services.  

D. The Commission must assess stringent penalties against the FE EDUs and 

FirstEnergy Advisors to penalize them for their unlawful behavior and to 

prevent repeat behavior in the future, including civil forfeitures and a ban on 

FE EDU affiliate CRES operations in this state for at least five (5) years 

FirstEnergy Advisors’ and the FE EDUs’ unlawful conduct in Case No. 20-103 was beyond 

reprehensible, not only during Chack’s and Jones’ collusion with former Chair Randazzo, but  

continuing even after all three players lost their jobs in October and November 2020.  The 

following summarizes the numerous occasions on which the FE EDUs and FirstEnergy Advisors 

had the opportunity to stop, but continued to perpetuate their fraud and deceit on this Commission, 

the Ohio Supreme Court and the parties to this proceeding (including NOPEC). But they continued 

their deceitful scheme until after the Ohio Supreme Court issued its decision vacating the order 

granting FirstEnergy Advisors’ certification application.  FirstEnergy Advisors’ fraudulent 

conduct required the Commission, the Ohio Supreme Court and NOPEC and OCC to expend 

needless time and resources to litigate, appeal, and overturn tainted Case No. 20-103.    

1. NOPEC intervened in Case No. 20-103 on February 10, 2020 and served 

interrogatories on FirstEnergy Advisors asking it to disclose all communications 

between FirstEnergy Advisors’ senior officials (e.g., Chack) and FE EDU senior 

officials (e.g., Jones).28  FirstEnergy Advisors refused to answer any discovery, and the 

PUCO refused to rule on NOPEC’s March 20, 2020 motion to compel the response.29   

2. FEC filed its Form 10Q Report on November 19, 2020, for the period ended September 

30, 2020, and admitted that it had paid former Chair Randazzo $4.3 million to benefit 

FirstEnergy in cases that FirstEnergy already had disclosed to the Administrative 

Agent.  At the time, Chack, Jones and Randazzo already had colluded on granting the 

certification application in Case No. 20-103. 

                                            
28 See NOPEC Motion to Compel (March 20, 2020), RPD 13.  

29 The Ohio Supreme Court found this was error in See, also In re FirstEnergy Advisors, 2021-Ohio-3630, 2021 WL 

4783198 (October 14, 2021) Supreme Court No. 20-1009. 
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3. NOPEC filed a motion with the Ohio Supreme Court on March 29, 2021, to take 

judicial notice of the SEC filing. However, FirstEnergy Advisors’ opposed the motion 

on the basis that the April 22, 2020, order from which the appeal was taken was 

supported by PUCO Staff and four other commissioners, regardless of former Chair 

Randazzo’s alleged criminal activities.  FirstEnergy Advisors ignored Jones’ March 4, 

2020 text that showed the FE EDUs and FirstEnergy Advisors knew that Randazzo had 

been “overruling Staff and other Commissioners” on various PUCO cases to the point 

they were wondering whether he worked for the PUCO or FirstEnergy.   

4. NOPEC sought discovery from the FE EDUs on June 7, 2021 in this proceeding (Case 

No. 17-974), again requesting production of the communications between Chack and 

Jones, as set forth above.  FirstEnergy EDUs again refused to produce the contents of 

the March 3, 2020 emails. 

5. FirstEnergy admitted in the Deferred Prosecution Agreement dated July 20, 2021, that 

it had paid Randazzo over $4.3 million to perform favorable acts, including “possible 

future acts,” which referred to the FirstEnergy CRES application, as evidenced by the 

March 3-4 text exchange between Chack and Jones.   

Yet, throughout the litigation before the Commission and the appeal to the Ohio Supreme Court, 

FirstEnergy Advisors refused to inform the Commission, the Court and the parties to this 

proceeding that the certification process was tainted.  FirstEnergy Advisors only informed this 

Commission after the Ohio Supreme ruled against it, causing FirstEnergy Advisors to withdraw 

what had become a “frivolous” application on November 2, 2021.  

 FirstEnergy Advisors and the FE EDUs’ conduct is so reprehensible that, in addition to 

assessing civil forfeitures for all violation found of R.C. 4928.17 and O.A.C. Chapter 4901:1-37, 

the Commission should also bar FirstEnergy Advisors, or any FE EDU affiliate or subsidiary, from 

providing CRES in this state for a period of five years.  This penalty is consistent with that imposed 

on other competitive provide that engaged in unfair, misleading and deceptive practices against 

their customers and violating various Commission rules and orders.  In Re PALMco Power, Case 

No. 19-2153-GE-COI, Finding and Order (October 20, 2021) (PUCO adopted stipulation 

prohibiting PALMco from owning a CRES in Ohio for a period of seven (7) years). See, also, In 

Re Application of One Source Energy, LLC, Case No. 16-1181-GA-ACE, Third Finding and Order 
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(August 22, 2019) (PUCO ordered One Source to retire and abandon its natural gas system for 

failure to comply with PUCO rules and orders, including keeping its website activated after be 

ordered to cease customers solicitations).  

FirstEnergy Advisors’ and the FE EDUs conduct is even more egregious because they not 

only misled and deceived consumers that they were properly deemed fit and capable to provide 

service and to comply with the PUCO’s rules,30 but because they continued to deceive this 

Commission and the Ohio Supreme Court until filing the Chack-Jones text messages on November 

2, 2021. The ban will serve to deter:  (1) the FE EDUs’ and FirstEnergy Advisors’ abhorrent and 

willful disregard of the Commission’s corporate separation rules, and (2) the dishonest failure to 

immediately disclose to the parties through discovery, and to this Commission and the Ohio 

Supreme Court through pleadings, any corporate corruption that taints PUCO procedures and 

decisions.  The penalty also is appropriate considering that FirstEnergy Advisors’ conduct led to 

the effective abandonment of service for which its customers likely are still paying as a part of 

their electric supply rates. 

IV. CONCLUSION 

 For the foregoing reasons, NOPEC respectfully request the PUCO to:  

1. Assess civil forfeitures of $25,000 per day (R.C. 4927.18(D)(1)) against the FE EDUs for 

violating the following electric utility corporate separation rules during the course of the 

audit period, including any additional violations advanced by other parties to this 

proceeding or the by the auditor through an independent supplemental audit.  As to the 

violations involving the unlawful certification of FirstEnergy Advisors discussed above, a 

civil forfeiture of $25,000 per day (plus interest) should be assessed for each of the 

following violations from the date its application was filed on January 17, 2020: 

 R.C. 4928.17 

 O.A.C. 4901:1-37-04(A)(1) and (4) 

 O.A.C. 4901:1-37-04 (D)(3), (7), (8), (9) and (11) 

                                            
30 See O.A.C. 4901:1-24-10(C)(1) and (2). 
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2. Bar FirstEnergy Advisors, and any FE EDU affiliate or subsidiary, from providing CRES 

in this state for a period of at least five years.   

3. If FirstEnergy Advisors, or any FE EDU affiliate or subsidiary, is ever permitted to operate 

in Ohio, require that each shall be housed in buildings separate from FE EDU and FESC 

employees. 

4. Order that FE EDUs shall not be permitted to share the same senior management, or legal 

counsel, with any CRES affiliate or subsidiary.  

5. Order the FE EDUs to submit a revised corporate separation plan consistent with the SAGE 

and Daymark reports and OCC’s comments, upon which stakeholders may provide 

additional comment.   

6. Order the FE EDUs’ revised corporate separation plan plainly address the requirements of 

O.A.C. Chapter 4901:1-37 without the need to cross-reference FERC rules.  

 

Respectfully submitted, 

  

Dane Stinson (0019101) 

BRICKER & ECKLER LLP 

100 South Third Street 

Columbus, Ohio 43215-4291 

Telephone: (614) 227-4854 

Facsimile: (614) 227-2390 

Email: dstinson@bricker.com 

and 

Glenn S. Krassen (0007610) 

General Counsel 

NORTHEAST OHIO PUBLIC ENERGY COUNCIL 

31360 Solon Road, Suite 33 

Solon, Ohio 44139 

Telephone: (440) 249-7831 

Facsimile: (440) 248-1986 

E-mail: gkrassen@nopec.org 

Attorneys for Northeast Ohio Public Energy Council  
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CERTIFICATE OF SERVICE 

 In accordance with O.A.C. 4901-1-05, the PUCO’s e-filing system will electronically serve 

notice of the filing of this document upon the following parties.  In addition, I hereby certify that 

a service copy of the foregoing Motion was sent by, or on behalf of, the undersigned counsel to 

the following parties of record this 22nd day of November 2021.    

  

Dane Stinson (Reg. No. 0019101) 

 

Maureen.willis@occ.ohio.gov 

John.finnigan@occ.ohio.gov 

William.michael@occ.ohio.gov 

Ambrosia.wilson@occ.ohio.gov 

bknipe@firstenergycorp.com 

mrgladman@jonesday.com 

mdengler@jonesday.com 

radoringo@jonesday.com 

calee@jonesday.com 

sgoyal@jonesday.com 

joliker@igsenergy.com 

Mnugent@igsenergy.com 

bethany.allen@igs.com 

evan.betterton@igs.com 

whitt@whitt-sturtevant.com 

fykes@whitt-sturtevant.com 

mfleisher@dickinsonwright.com 

mwise@mcdonaldhopkins.com 

glpetrucci@vorys.com 

dparram@bricker.com 

rmains@bricker.com 

trhayslaw@gmail.com 

Leslie.kovacik@toledo.ohio.gov 

mwager@taftlaw.com 

iavalon@taftlaw.com 

mpritchard@mcneeslaw.com 

tlong@mcneeslaw.com 

rdove@keglerbrown.com 

bojko@carpenterlipps.com 

donadio@carpenterlipps.com 

mleppla@theOEC.org 

tdougherty@theOEC.org 

ctavenor@theOEC.org 

thomas.lindgren@ohioAGO.gov 

werner.margard@ohioAGO.gov 

rlazer@elpc.org 
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