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Seeking justice for DP&L (AES Ohio) consumers, the Ohio Consumers’ Counsel (OCC) 

exercised its right to file a notice of termination and withdrawal from a 2009 Settlement of 

DP&L’s electric security plan. As described below, DP&L is violating the terms of the 

Settlement by opposing OCC’s right to withdraw from the Settlement.  

 OCC was compelled to exercise these rights for consumer protection when the PUCO, in 

a 16-month-delayed rehearing, failed to adopt the Settlement “in its entirety and without material 

modification.” The PUCO allowed DP&L to cherry-pick utility-friendly provisions of the 

Settlement that would continue and hurt consumers in 2020 under ESP 1. Those charges include 
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a $76 million per year stability charge to consumers that today could likely not withstand legal 

challenges, based on a 2011 Ohio Supreme Court1 ruling and PUCO rulings.2  And yet, at the 

same time, the PUCO denied consumers the benefit of a distribution rate freeze promised under 

the Settlement. Once again, it is a win for the utility; Dayton-area consumers lose.  

The lack of justice for consumers is apparent. DP&L continues to reap its rewards under 

the Settlement in the form of the Rate Stabilization Charge at consumer expense. But consumers 

are not receiving the benefit of their bargain in the form of a rate freeze. Unfortunately, such 

utility-oriented hypocrisy is alive and well at the PUCO.  

We are filing this Memorandum Contra because, on September 30, 2021, DP&L filed a 

motion to strike OCC’s Notice to Terminate the Settlement.3  DP&L’s Motion to Strike should 

be denied. Contrary to DP&L’s assertions otherwise, OCC has met the conditions under the 2009 

Settlement that allow it to terminate and withdraw from the Settlement.  When the PUCO failed 

to freeze distribution rates as a continued condition of ESP I, it rejected or modified the 

2009 Settlement. 

On rehearing the PUCO failed to adopt the Settlement without material 

modification.4  OCC negotiated in good faith with other Signatory Parties but was unable to 

achieve an outcome consistent with the Settlement. OCC also timely filed its notice of 

withdrawal and termination. Like it or not, it is now time for the PUCO to accept the notice 

 
1 In re Application of Columbus S. Power Co., 128 Ohio St.3d 512 (2011). 

2 In re the Ohio Power Company, Case No. 08-917-EL-SSO, Order on Remand (Oct. 3, 2011). 

3 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, DP&L Motion to Strike (Sept. 30, 2021).  

4 Under the terms of the 2009 Settlement “[a]ny Signatory Party has the right, in its sole discretion, to determine 
what constitutes a ‘material’ change for the purposes of that Party withdrawing from the Stipulation.” In the Matter 

of the Application of the Dayton Power and Light Company for Approval of its Electric Security Plan, Case No. 08-
1094-EL-SSO et al, Stipulation and Recommendation at footnote 5 (Feb. 24, 2009) (Attachment A). 
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and move forward to allow consumers their right to be heard on a more fair, reasonable 

standard service offer. 

I. DP&L HAS NO RIGHT TO OPPOSE OCC’S NOTICE OF TERMINATION AND 

WITHDRAWAL 

Paragraph 33 of the Settlement is telling.  Under that paragraph, the Signatory Parties 

declare that “This Stipulation contains the entire Agreement among the Signatory Parties.”  The 

Settlement is a contract, governed by the law of contracts.  The 2009 Settlement is a clear, 

complete document negotiated at arms-length between capable, sophisticated parties.  The 

Settlement should be enforced according to its explicit terms.   

 The PUCO should reflect upon the meticulous wording of the termination provisions 

contained in paragraph 37.  Great detail is provided and given as to the Signatory Parties’ rights, 

and the PUCO’s duties, in the event the PUCO rejects or modifies a part of the Settlement.  The 

parties, however, did not specify any right to challenge a notice of termination made by a 

Signatory Party. Under the standard cannon of contract construction, expresio unius est exclusio 

alterus (the expression of one thing implies the exclusion of the other), the PUCO should 

conclude that DP&L has no right to oppose OCC’s notice of termination and withdrawal.  

In fact, allowing DP&L to challenge OCC’s right to withdrawal is contrary to the 

provisions of the Settlement that seek to preserve the Settlement when and if the PUCO 

materially modifies it.  Under paragraph 37, the Settlement gives express rights to Signatory 

Parties to apply for rehearing if the PUCO materially modifies all or any part of the Settlement.  

Under this paragraph, according to footnote 5, “Any Signatory Party has the right in its sole 

discretion, to determine what constitutes a ‘material’ change for purposes of that Party 

withdrawing from the Stipulation.”  Under paragraph 36, “no Signatory Party will oppose an 

application for rehearing designed to defend the terms of this Stipulation.” (DP&L violated this 
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term of the Settlement when it challenged OCC’s application for rehearing objecting to the 

PUCO’s modification of the Settlement.)    

Once a Signatory Party files an application for rehearing to restore the stipulation to its 

original, unmodified form, and the PUCO fails to adopt the Settlement without material 

modification upon rehearing, then “any Signatory Party may terminate and withdraw from the 

Stipulation by filing a notice with the Commission.” The only pre-condition to this self-

executing provision is that the Signatory Party must, before filing its notice of termination, 

negotiate with other signatories in good faith “to achieve an outcome that substantially satisfies 

the intent of the Stipulation.”   

The Stipulation has clearly spelled out a process for an aggrieved signatory party, which 

OCC initiated and completed. That process is intended to carry forward the intent of the 

Stipulation by formulating a new agreement that “substantially satisfies the intent of the 

Stipulation.” DP&L is clearly acting outside of the established process.  The Settlement contains 

no such right to object to a Parties’ notice of termination and the PUCO should not read that right 

into the Settlement.  DP&L’s Motion to Strike OCC’s Notice of Withdrawal should be denied.  

II. OCC’S NOTICE OF APPEAL DOES NOT DEPRIVE THE PUCO OF 

JURISDICTION TO RULE ON OCC’S NOTICE OF WITHDRAWAL 

DP&L asserts that the PUCO “has no authority to act on OCC's notice because OCC filed 

a notice of appeal in this matter on August 27, 2021.”5 To support this assertion, DP&L cites 

authority that administrative agencies can reconsider their decision until an appeal is instituted or 

the time for an appeal has passed.6 This authority, however, is clearly inapplicable on its face.  

 
5 DP&L’s Motion to Strike at 2. 

6 Id. at 2-3. 
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In its Notice, OCC is not asking the PUCO to reconsider any decision. Rather, it is 

exercising its right under the Settlement (and the PUCO Order adopting it)7 to withdraw from 

and terminate the Settlement. The Settlement is a contract like any other.8 It is clear and 

unambiguous and should therefore be applied and enforced as written.9  

There is no dispute that OCC followed the Settlement’s terms for withdrawal and 

termination. There is nothing for the PUCO to “reconsider.” The only “act” for the PUCO is to 

apply the Settlement’s terms (and those of the Order adopting it) and proceed to “convene an 

evidentiary hearing” so that parties will have the opportunity to retry the proceeding “as if this 

Stipulation had never been executed.”10  The PUCO’s duties are to be exercised independently of 

any matters that OCC has appealed. 

Adopting DP&L’s position would also lead to an absurd result, contrary to law.11 The 

PUCO adopted the Settlement to establish DP&L’s first electric security plan.12 As relevant here, 

the PUCO restored the provisions, terms, and conditions of DP&L’s first electric security plan  

  

 
7 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Opinion and Order at 13, first Ordering paragraph (“ORDERED, That the 
Stipulation presented in these proceedings be adopted.”) (June 24, 2009). 

8 See, e.g., R&L Carriers, Inc. v. Emergency Response & Training Sols., Inc., 2019-Ohio-3539, para. 31 (Clinton 
2019) (citations omitted); U.S. Bank Nat’l. Assoc. v. Unknown, 2021-Ohio-2344, para. 12 (Harrison 2021) 
(citations omitted); Murman v. Hosps. Health Sys., 2017-Ohio-1282, para. 16 (Cuyahoga 2017). 

9 See, e.g., Alexander Local Sch. Dist. Bd. of Educ. v. Albany, 2017-Ohio-8704, para. 36 (Athens 2017); Sutton Bank 

v. Progressive Polymers, L.L.C., 161 Ohio St. 3d 387, 392-93 (2020); J.G. Wentworth LLC v. Christian, 2008-Ohio-
3089, para. 30 (Mahoning 2008). 

10 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Settlement at para. 37 (Feb 24, 2009). 

11 See, e.g., Bell V. City Of Union, 1998 Ohio App. Lexis 5726, *3 (Montgomery 1998); State Ex Rel. Barley V. Ohio 

Dep't Of Job & Family Servs., 132 Ohio St.3d 505, 511 (2012) (Citations Omitted); Wands V. Maple Heights City 
Sch. Dist. Bd. Of Educ., 2000 Ohio App. LEXIS 3832, *19-20 (Cuyahoga 2000). 

12 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Opinion and Order (June 24, 2009). 
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after DP&L withdrew its third electric security plan.13 It would be the height of absurdity to rule 

that the PUCO lacks jurisdiction to monitor, regulate, and enforce DP&L’s compliance with its 

order approving the 2009 Settlement under which DP&L charges its customers.  To protect 

consumers, the PUCO has the authority to act, and should act, on OCC’s Notice.  

III. THE PUCO HAS A DUTY TO ENFORCE THE RATE FREEZE, REGARDLESS 

OF ANYTHING THAT OCC HAS OR HAS NOT DONE 

A central theme of DP&L’s motion to strike is that the PUCO should decline to enforce 

the rate freeze found in ESP I because, according to DP&L, OCC has done or not done various 

things in the last 12 years, thus causing OCC to waive the right to enforce the rate freeze.14 What 

all of these arguments overlook is that (i) DP&L must follow the PUCO’s orders, regardless of 

anything OCC does or does not do, and (ii) the PUCO must enforce its orders, regardless of 

anything OCC does or does not do. 

Under R.C. 4905.54, every public utility, which includes DP&L, “shall comply with 

every order, direction, and requirement of the public utilities commission made under authority 

of this chapter and Chapters 4901., 4903., 4907., and 4909. of the Revised Code, so long as they 

remain in force.” The PUCO can likewise assess a forfeiture if the utility “fails to comply with an 

order, direction, or requirement of the commission that was officially promulgated.”15 Thus, even 

if OCC had chosen to do nothing at all, DP&L had an affirmative duty to comply with the 

PUCO’s ESP I Order by complying with the distribution rate freeze.  

  

 
13 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Second Finding and Order (December 18, 2019). 

14 See generally DP&L’s Motion to Strike, Memorandum in Support at 6-20 (arguing that OCC has waived its right 
to withdraw, that OCC’s withdrawal is not timely, that OCC forfeited arguments regarding the rate freeze by not 
making them in the past, and that OCC’s motion is inconsistent with other proceedings). 

15 R.C. 4905.54. 
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Likewise, the PUCO has an independent duty to enforce its own rulings. Under R.C. 

4903.10(B), the PUCO can “abrogate or modify” one of its orders if, after a party applies for 

rehearing, the PUCO “is of the opinion that the original order or any part thereof is in any respect 

unjust or unwarranted.” In the absence of a timely application for rehearing, there is no statute 

allowing the PUCO to go back and modify its prior orders—for example, to remove the rate 

freeze that was lawfully approved as part of ESP I.16 Thus, whether OCC may have “waived” its 

right to enforce the rate freeze is irrelevant—the PUCO should be enforcing it on its own. 

IV. THE PUCO MATERIALLY MODIFIED THE SETTLEMENT IN ITS 

DECEMBER 18, 2019 ORDER WHEN IT DID NOT ORDER DP&L TO FREEZE 

ITS DISTRIBUTION RATES DURING THE PERIOD ESP I WAS REINSTATED 

(STARTING JANUARY 1, 2020) 

DP&L argues that OCC’s notice to withdraw was not valid because the PUCO’s 

December 18, 2019 Order did not modify the 2009 Settlement.17  DP&L cites two reasons for its 

erroneous conclusion.  First, it claims the rate freeze already terminated on December 31, 2012, 

because the express wording of the stipulation (¶18) states that rate freeze terminates on 

December 31, 2012.  So, the PUCO, according to DP&L, did not modify the Settlement by 

failing to extend the rate freeze in its December 18, 2019 Order.  Second, DP&L claims that the 

PUCO’s 2009 Order expressly adopted the Stipulation, without modifying it.18  And DP&L also 

alleges that the PUCO did not modify the ESP Settlement, but, instead under R.C. 

4928.143(C)(2)(a) & (b), reinstated ESP I after DP&L terminated ESP III.  DP&L declares that  

  

 
16 See In re Ohio Edison Co., 2020-Ohio-5450, ¶ 20 (“The commission is a creature of statute and may act only 
under the authority conferred on it by the General Assembly.”); R.C. Chapter 4903 (no provision allowing the 
PUCO to abrogate or modify a prior order in the absence of an application for rehearing). 

17 DP&L Motion to strike, Memorandum in support at 4-5. 

18 Id.   
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OCC has no rights under the Settlement to terminate in response to a PUCO order reinstating a 

prior ESP.   

DP&L’s arguments are factually incorrect, inconsistent with the PUCO orders DP&L 

relies on and contradict assertions DP&L itself has made in the past on these very issues.  The 

PUCO should reject DP&L’s perverse reasoning as discussed below. 

A. DP&L’s commitment to freeze rates to its consumers was a provision term or 
condition of ESP I which was continued by the PUCO in 2013, just like the other 
provisions of ESP I were continued, like the stability charge which allowed 
DP&L to collect hundreds of millions of dollars from customers during ESP I.  

DP&L claims that its commitment to its consumers to freeze distribution rates terminated 

in 2012 when ESP I was continued through 2013.19  DP&L refers to its November 7, 2012 

motion to continue where it sought an order to “continue briefly current rates” during 2013 until 

its ESP II was approved.20 DP&L baselessly believes by using the term “current rates” in its 

motion, it was specifically not continuing other terms and provisions of its ESP I, including its 

commitment to freeze rates.21  DP&L insists it did not ask to continue the rate freeze and no one 

asked the PUCO to continue the rate freeze.  DP&L then points out that that the PUCO order 

granting DP&L’s motion22 made no mention of the rate freeze and the PUCO’s order on 

rehearing23 also did not address the rate freeze.  And so, concludes DP&L, “the rate freeze thus 

terminated by its own terms on December 31, 2012, and was not part of the Company’s standard 

service offer when ESP II was approved.”24 

 
19 DP&L Motion to Strike, Memorandum in Support at 6.  

20 Id. at 6. 

21 Id. at 6-7.  

22 In the Matter of the Application of DP&L for Approval of its Electric Security Plan, Case No. 08-1094-EL-SSO, 
Entry (Dec. 19, 2012)   

23 Id., Entry on Rehearing ((Feb. 19, 2013). 

24 DP&L Motion to Strike, Memorandum in Support at 7.   
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DP&L’s arguments are misleading, specious and expose DP&L’s two-faced behavior. 

They directly contradict DP&L’s filed pleadings in Case No. 12-3266-EL-AAM where DP&L 

sought to collect storm rider costs –the exception to the rate freeze provision in the 2009 

Settlement:  In its application to collect more money from its customers, DP&L stated “The 

Company’s current distribution rates were frozen through December 31, 2012, pursuant to 

paragraph 18 of the Stipulation and Recommendation in the Company’s 2008 Electric Security 

Plan (“ESP Stipulation”), Case No. 08-1094-EL-SSO., and are being extended pursuant to the 

December 19, 2012 Entry in Case No. 12-426-EL-SSO.”25   

DP&L’s approach is to cherry pick legal arguments that are most convenient at the time, 

yet discard those arguments later, when they could result in collecting less money from 

consumers.  But, DP&L’s arguments are contrary to Ohio law and inconsistent with the PUCO 

2012 and 2013 Orders and Entries that continued all of the “terms and conditions” of DP&L’s 

ESP I, at DP&L’s request.  Just like the stability charge was a provision, term or condition of 

DP&L’s ESP I that continued, the rate freeze commitment was a provision, term or condition of 

DP&L’s ESP I that continued.   

In the ESP I Case, DP&L, OCC, the PUCO Staff, and others signed a settlement.26 Under 

that settlement, ESP I was to be in effect until December 31, 2012.27 As this date approached, it 

became clear that there would not be enough time to approve a new ESP or a market rate offer 

 
25 In the Matter of the Application of The Dayton Power and Light Company for Authority to Recover Certain Storm 

Related Service Restoration costs, Case No. 12-3062-EL-RDR, Application at 1 (Dec. 21, 2012).   

26 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Settlement (Feb. 24, 2009).  

27 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Opinion at 7 (“DP&L notes that the Stipulation extends its electric security 
plan through December 31, 2012...”); ESP 1 Settlement at 3 (“the parties agree to extend DP&L’s current rate plan 
through December 31, 2012, except as modified herein”), at 7 (“DP&L will file a new ESP and/or MRO case by 
March 31, 2012 to set SSO rates to apply for [the] period beginning January 1, 2013.”).  
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(“MRO”) before December 31, 2012 to replace ESP I.28 Thus, as DP&L notes in its motion to 

strike, it filed a motion to continue its “current rates” under ESP I until ESP II was approved.29  

DP&L defined its “current rates” as including the stability charge, which was a provision, term, 

or condition of its ESP I.  Other parties to the settlement, including OCC, opposed the 

continuation of the stability charge. 

Over the non-utility parties’ objections, the PUCO granted DP&L’s motion.30 In its Entry 

granting DP&L’s motion, the PUCO relied on R.C. 4928.141, which requires electric 

distribution utilities to provide a standard service offer, and 4928.143(C)(2)(b), which requires 

the PUCO “to continue the provisions, terms, and conditions of the utility’s most recent standard 

service offer ... until a subsequent offer is authorized,” whenever an ESP application is 

terminated by the utility or disapproved by the PUCO.31 According to the PUCO, “it would be 

consistent with both Section 4928.141 and Section 4928.143(C)(2)(b), Revised Code, to order 

that the terms and conditions of the current ESP should continue until a subsequent offer is 

authorized.”32  The PUCO’s ruling allowed DP&L to continue collecting its stability charge –a 

term and condition of its ESP I.  

Despite the PUCO’s ruling that the entire ESP I was continued beyond December 31, 

2012, DP&L now argues that the rate freeze—which was included in the ESP I settlement—was 

not continued beyond December 31, 2012. DP&L claims that the rate freeze was not continued 

because “not a single party sought to extend the rate freeze along with [DP&L’s] then-current 

 
28 This is because DP&L filed an application for an MRO in March 2012 but then withdrew it in September 2012, 
thus not leaving sufficient time for the PUCO to approve a replacement for ESP I before December 31, 2012. 

29 DP&L Motion to Strike, Memorandum in Support at 6. 

30 In re Application of the Dayton Power & Light Co. for Approval of its Elec. Sec. Plan, Case No. 08-1094-EL-
SSO, Entry (Dec. 19, 2012). 

31 Id. at ¶5. 

32 Id. (emphasis added). 
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rates” and because OCC did not raise the rate freeze issue when it applied for rehearing 

regarding the PUCO’s ruling.33 Neither of these claims has any merit. 

The claim that no party sought to extend the rate freeze is false. To the contrary, DP&L 

itself sought to extend the rate freeze by asking the PUCO to continue ESP I beyond December 

31, 2012, the rate freeze being part of ESP I.34 Because DP&L itself sought to extend ESP I, and 

did not propose to change its distribution rates, there was no reason for any party to make a filing 

separately asking that the rate freeze continue.  

DP&L notes that OCC applied for rehearing regarding the PUCO’s Entry but that OCC 

“did not seek to continue the rate freeze” in its application for rehearing.35 But again, there was 

no reason for OCC to seek rehearing on the rate freeze because the PUCO continued all of ESP I, 

which included the rate freeze, when it ruled that “the terms and conditions of the current ESP 

should continue until a subsequent offer is authorized.”36  

DP&L’s simplistic reasoning is fundamentally flawed. DP&L is grasping at straws 

instead of presenting cogent legal arguments.  There is a reason for this behavior:  DP&L lacks 

any cogent legal argument. The PUCO should not be fooled by DP&L’s empty rhetoric.   

  

 
33 DP&L Motion to Strike, Memorandum in Support at 6. 

34 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 12-426-EL-SSO, Motion of Applicant the Dayton Power and Light Company to Continue Briefly 
Current Rates until Implementation of Terms of a Commission Order (Nov. 7, 2012)(with DP&L arguing (at 15)  
that the ESP I was a “package ”and that the PUCO “should not permit the Joint Movants to elect to take the benefits 
of a settlement package, but to rid themselves of the corresponding obligations.  The Commission should thus 
continue the entire package—not just part of it—until a new ESP is approved.”).  

35 DP&L Motion to Strike, Memorandum in Support at 6. 

36 In re Application of the Dayton Power & Light Co. for Approval of its Elec. Sec. Plan, Case No. 08-1094-EL-
SSO, Entry ¶ 5 (Dec. 19, 2012). 
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B. DP&L’s commitment to freeze rates to its consumers was a provision, term 

or condition of ESP I which was continued by the PUCO in 2016, just like the 

other terms, conditions and provisions of ESP I were continued after DP&L 

withdrew its electric security plan in response to the Ohio Supreme Court’s 

ruling striking its stability charge.   

      DP&L argues that if the rate freeze commitment was not terminated in 2012, then it was 

terminated in 2016 when ESP I was reinstated.37 DP&L says that when it moved to terminate 

ESP II, it did not ask to reinstate a rate freeze and no party sought to reinstate the rate freeze.38  It 

also argues that the PUCO Order allowing it to revert to ESP I, made no mention of the rate 

freeze and OCC did not seek to reinstate the rate freeze.39  Thus, DP&L concludes that the 

PUCO’s December 18, 2019 Order that reinstated ESP I (for a second time) could not have 

terminated the rate freeze because it had already been terminated in 2016.40 Once again, DP&L 

is wrong.  

In July 2016, DP&L did file a motion to withdraw from its second electric security plan 

(“ESP II”) and revert to ESP I.41  DP&L withdrew in response to the Ohio Supreme Court’s 

ruling that the stability charge it collected from consumers was unlawful.42 (Unfortunately, for 

consumers, they had already paid close to $300 million in stability charges—charges that were 

never refunded.) No party needed to argue over the rate freeze because DP&L did not propose to 

end the rate freeze when it filed its plans to withdraw from its electric security plan. Instead, 

DP&L’s proposed tariff filing to implement its withdrawal advised that its distribution tariffs 

 
37 DP&L Motion to Strike, Memorandum in Support at 8.  

38 Id.  

39 Id.  

40 Id at 9.    

41 In re Application of the Dayton Power & Light Co. for Approval of its Elec. Sec. Plan, Case No. 12-426-EL-SSO, 
Motion of the Dayton Power and Light Company to Withdraw its Application in this Matter (July 27, 2016). 

42 In re: Application of Dayton Power & Light Co., 147 Ohio St.3d 166, 2016-Ohio-3490.   
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“will not be changed from how they exist currently.”43 When the PUCO allowed DP&L’s 

withdrawal, the PUCO ultimately approved DP&L’s unchanged distribution tariffs.44  

Under R.C. 4928.143(2)(b), “If a utility terminates an application pursuant to division 

(C)(2)(a) of this section ..., the commission shall issue such order as is necessary to continue the 

provisions, terms, and conditions of the utility’s most recent standard service offer, along with 

any expected increases or decreases in fuel costs from those contained in that offer, until a 

subsequent offer is authorized....” The PUCO has interpreted this law to mean that when a utility 

withdraws from one ESP and reverts to a previous one, it reverts to the previous one in its 

entirety: “The Commission cannot arbitrarily choose some of the various provisions of the ESP 

to continue after the termination date of the ESP and choose other provisions of the ESP not to 

continue.”45 Thus, regardless of anything that OCC or anyone else did or said in the ESP I or 

ESP II case, the PUCO ruled that DP&L reverted to ESP I in its entirety—and as explained 

above, the rate freeze was part of ESP I.  

C. DP&L’s commitment to its consumers to freeze distribution rates was part of 

ESP I. 

R.C. 4928.143(C)(2)(b) says that when a utility terminates its electric security plan, the 

PUCO “shall issue such order as is necessary to continue the provisions, terms, and conditions of 

the utility’s most recent standard service offer ... until a subsequent offer is authorized.” The 

PUCO has interpreted this law to mean that when a utility withdraws from one ESP and reverts 

 
43 In re Application of the Dayton Power & Light Co. for Approval of its Elec. Sec. Plan, Case No. 08-1094-EL-
SSO, DP&L Notice of Filing Proposed Tariffs at 2 (Aug. 1, 2016).  

44 Id., Finding and Order (Aug. 26, 2016).   

45 In re Application of Dayton Power & Light Co. for Approval of its Electric Security Plan, Case No. 12-426-EL-
SSO, Case No. 12-426-EL-SSO, Entry on Rehearing (Feb. 13, 2013). OCC does not concede that the law required 
DP&L to revert to the entire ESP, only that the utility to revert to its most recent standard service. It remains an 
open issue in Case No. 08-1094-EL-SSO, where OCC argued that the Rate Stabilization Charge was part of ESP I 
but not part of DP&L’s standard service offer. OCC reserves all rights on that issue in that case and any related 
cases, including appeals. 
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to a previous one, it reverts to the previous one in its entirety: “The Commission cannot 

arbitrarily choose some of the various provisions of the ESP to continue after the termination 

date of the ESP and choose other provisions of the ESP not to continue.”46 

DP&L attempts to get around this statute by arguing that the rate freeze is not currently 

part of ESP I because it was, in fact, never part of ESP I.47 DP&L’s unsound theory is that 

although the rate freeze was included in a comprehensive settlement that resolved its ESP I case 

in its entirety, the rate freeze was not actually part of ESP I. According to DP&L, while it is true 

that the settlement is often referred to as the “ESP 1 Stipulation,” “that does not mean that every 

term in that Stipulation is an ESP term. Only those terms that were authorized by the ESP statute 

can be ESP terms.”48 

Once again, DP&L is grasping at straws when it puts forth this argument.  DP&L cites no 

authority for this claim because there is none. DP&L cannot point to a single case in which the 

PUCO has found that a term in an approved settlement in an ESP case was not part of the ESP.  

To the contrary, the PUCO has consistently and repeatedly treated the terms of an ESP 

settlement as part of an electric security plan. The PUCO has never separated stipulation 

provisions into “ESP” provisions and “non-ESP” provisions. Rather, the PUCO has approached  

  

 
46 In re Application of Dayton Power & Light Co. for Approval of its Electric Security Plan, Case No. 12-426-EL-
SSO, Entry on Rehearing (Feb. 13, 2013). OCC does not concede that the law required DP&L to revert to the entire 
ESP, only that the utility to revert to its most recent standard service offer. It remains an open issue in Case No. 08-
1094-EL-SSO, where OCC argued that the Rate Stabilization Charge was part of ESP I but not part of DP&L’s 
standard service offer. OCC reserves all rights on that issue in that case and any related cases, including appeals. 

47 DP&L Motion to Strike, Memorandum in Support at 9-12.  

48 Id.at 9. 
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ESP stipulations as a whole, adopting those stipulations in place of the utility’s ESP 

application.49  

The PUCO described DP&L’s 2009 ESP I Stipulation this way: “On June 24, 2008, the 

Commission issued an Opinion and Order in Case No. 08-1094-EL-SSO, In the matter of the 

Application of the Dayton Power and Light Company for Approval of its Electric Security Plan, 

et. al, adopting the stipulation and recommendation of the parties to the case to establish an 

ESP.”50 The PUCO (in discussing the storm rider provision of the ESP I stipulation ) explained 

that under the 2009 stipulation it approved, DP&L was authorized to request the rider, “therefore, 

the storm cost recovery rider is a provision, term or condition of ESP 1, and DP&L should be 

permitted to continue” it.51 Likewise, the distribution rate freeze commitment was a provision, 

term or condition of the ESP I stipulation. The PUCO approved the stipulation, therefore the rate 

freeze is a provision, term, or condition of ESP I.   

DP&L’s ESP I Settlement was no different than any other agreement that sets the terms 

and conditions of an electric security plan.52 The PUCO adopted the Settlement to resolve 

DP&L’s rate plan, extending it through 2013. DP&L agreed to the rate freeze as a term of the 

ESP I Settlement. Thus, when the PUCO approved the ESP I Settlement, the rate freeze became, 

with DP&L’s consent, part of ESP I. The PUCO should reject DP&L’s unprecedented and 

unsubstantiated claim that the terms of its approved ESP settlement are not part of its ESP.  

 
49 In the Matter of the Application of Dayton Power & Light Company to Establish an ESP, Case No. 08-1094-EL-
SSO, Finding and Order at ¶26 (Aug. 26, 2016). 

50 Id., Entry at ¶ 5 (Dec. 19, 2012).  

51 Id., Finding and Order at ¶26 (Aug. 26, 2016). 

52 In the Matter of the Application of Dayton Power & Light Company to Establish an ESP, Case No. 08-1094-EL-
SSO, Stipulation at ¶13 (Feb. 24, 2009) (“DP&L will support this Stipulation in part by sponsoring testimony 
showing that the extension of the rate plan through 2012 is reasonable because its pricing and all other terms and 
conditions, including any deferrals and future recovery of deferrals, is more favorable I the aggregate as compared to 
the expected result that would otherwise apply under Section 4928.142 Revised Code’)(footnote omitted).  
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Additionally, DP&L’s recently adopted view does not comport with how the PUCO has 

described DP&L’s ESP I or how DP&L itself has described terms of the ESP I stipulation. For 

example, in a case involving DP&L’s storm damage costs, the PUCO described DP&L’s ESP I 

as including the rate freeze: 

On June 24, 2009, the Commission modified and approved an 
application filed by DP&L for a standard service offer (SSO) in the 
form of an electric security plan (ESP). The ESP, as approved, froze 

DP&L’s distribution base rates through December 31, 2012, subject 
to DP&L’s right to seek the cost of storm damage. In re The Dayton 

Power and Light Co., Case No. 08-1094-EL-SSO, et al. (ESP I 
Case), Opinion and Order (June 24, 2009) at 5-6, 13.53 

And DP&L, in pleadings defending continuation of the storm rider created under the settlement, 

stated as follows: “The Stipulation and Recommendation in ESP I specifically authorized a 

Storm Rider. Feb. 24, 2009 Stipulation and Recommendation, ¶18 b. R.C. 4928.143(C)(2)(b) 

provides that the provisions and terms of DP&L’s prior SSO ‘shall’ be implemented, so a Storm 

Rider is permitted.”54  

As another example, in DP&L’s ESP III case, DP&L signed a settlement that included, 

among other things, payments from DP&L’s shareholders for low-income customer programs.55 

Under DP&L’s theory, these shareholder payments would not be part of the ESP because 

nothing in the ESP statute would allow the PUCO to order DP&L’s shareholders to fund 

programs. Yet in that case, DP&L cited these very same shareholder payments as evidence that 

the pricing and all other terms and conditions of its ESP were more favorable in the aggregate 

 
53 In re Application of the Dayton Power & Light Co. for Authority to Recover Certain Storm-Related Service 

Restoration Costs, Case No. 12-3062-EL-RDR, Opinion & Order at 2 (Dec. 17, 2014) (emphasis added). 

54 In the Matter of the Application of Dayton Power & Light Company to Establish an ESP, Case No. 08-1094-EL-
SSO, DP&L Memorandum in Opposition to Motion to Reject DP&L’s Tariffs at 18 (Dec. 10, 2019).  

55 In re Application of the Dayton Power & Light Co. to Establish a Standard Service Offer in the Form of an Elec. 

Sec. Plan, Case No. 16-395-EL-SSO, Opinion & Order ¶ 27 (Oct. 20, 2017). 
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than an MRO.56 Thus, DP&L admitted that even though such payments could not be compelled 

by the ESP statute, they were nonetheless a “term” of the ESP because they were included in the 

ESP III settlement. See, also, In re Application of Ohio Power Co. for Authority to Establish a 

Standard Service Offer Pursuant to R.C. 4928.143, in the Form of an Elec. Sec. Plan, Case No. 

16-1852-EL-SSO, Opinion & Order ¶ 268 (Apr. 25, 2018) (finding that utility shareholder 

contributions to a bill-payment assistance program through a settlement were part of the ESP).  

In cases involving other utilities, the PUCO has also treated the terms of ESP settlements, 

whether explicitly provided for in the ESP statute or not, as part of the ESP. This includes rate 

freezes in settlements—the very topic at issue here. 

In FirstEnergy’s 2010 ESP case, FirstEnergy agreed, as part of a settlement, to freeze its 

base rates.57 In assessing the benefits of FirstEnergy’s ESP as compared to an MRO, the PUCO 

cited the fact that the settlement “froze base distribution rates through May 31, 2014, except for 

emergencies and increases in taxes.”58 Thus, the PUCO considered the stipulated rate freeze to be 

part of the utility’s ESP. 

The PUCO made a similar ruling in FirstEnergy’s next two ESP cases as well. In the 

2012 ESP case, once again, the PUCO assessed the benefits of the ESP for purposes of 

comparing it to an MRO, and it concluded that continuation of the distribution rate freeze (“stay 

out”) was a qualitative benefit of the ESP.59 Same in FirstEnergy’s 2014 ESP case.60  

 
56 Id. ¶ 86. 

57 In re Application of [FirstEnergy] for Authority to Establish a Standard Service Offer Pursuant to Section 

4928.143, Revised Code, in the Form of an Elec. Sec. Plan, Case No. 10-388-EL-SSO, Stipulation and 
Recommendation at 13 (Mar. 23, 2010).  

58 Id., Opinion & Order at 44 (Aug. 25, 2010). 

59 In re Application of [FirstEnergy] for Authority to Provide for a Standard Service Offer Pursuant to Section 

4928.143, Revised Code, in the Form of an Elec. Sec. Plan, Case No. 12-1230-EL-SSO, Opinion & Order at 56 
(July 18, 2012). 

60 In re Application of [FirstEnergy] for Authority to Provide a Standard Service Offer Pursuant to R.C. 4928.143 in 
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In this very case, the PUCO has already rejected similar legal arguments by intervenors 

who opposed the stability charge when DP&L sought to reinstate it in 2019. 61 The intervenors 

(Dayton/Honda) argued that the PUCO should approve for continuation only those provisions, 

terms, and conditions that are lawful for inclusion in an ESP. The PUCO rejected those 

arguments, noting that the “notwithstanding” clause of R.C. 4928.143(B) exempts provisions in 

an ESP from “any other provision of Title XLIX of the Revised Code to the contrary.”62  

Accordingly, the PUCO should reject DP&L’s frivolous arguments. DP&L’s arguments 

are contrary to numerous rulings by the PUCO on the ESP I Settlement and contrary to DP&L’s 

past pleadings. DP&L’s unsubstantiated premise does not square with how the PUCO has 

evaluated settlements that have been presented to resolve utilities’ electric security plans. The 

specific terms of the “stipulation” cannot be separated from the “electric security plan.” 

V. OCC DID NOT WAIVE ITS RIGHT TO TERMINATE AND WITHDRAW 

FROM THE SETTLEMENT 

DP&L argues that OCC has waived any rights it had to terminate or withdraw from the 

Settlement because OCC failed to assert its rights on a timely basis.63  In this regard DP&L 

claims OCC failed to raise the rate freeze in the comments that it filed when DP&L filed tariffs 

to reinstate ESP I rates.64  DP&L also argues that OCC failed to seek rehearing on the rate freeze 

issue in its January 17, 2020 application for rehearing.65 And according to DP&L, OCC also 

 
the Form of an Elec. Sec. Plan, Case No. 14-1297-EL-SSO, Opinion & Order at 119 (Mar. 31, 2016). 

61 In the Matter of the Application of Dayton Power & Light Company to Establish an ESP, Case No. 08-1094-EL-
SSO, Second Finding and Order at ¶35 (Dec. 18, 2019).  

62 Id. at ¶33.  

63 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, DP&L Motion to Strike at 12-16 (Sept. 30, 2021). 

64 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, DP&L Motion to Strike at 12-13 (Sept. 30, 2021). 

65 Id. at 14-15.   
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failed to file its notice of termination on a timely basis.66  DP&L argues as well that OCC failed 

to raise the rate freeze issue in the 2015 rate case.    

DP&L’s timeliness arguments should fail.  OCC did not waive its rights to terminate and 

withdraw from the Settlement. 

A. OCC did not waive its right to withdraw when it did not raise the rate freeze 

issues in its comments on DP&L’s proposed tariffs. 

DP&L argues that when the PUCO asked for comments on DP&L’s termination notice, 

OCC should have raised the rate freeze issue.67  Because it did not do so, DP&L urges the PUCO 

to conclude that OCC has no right to withdraw under the Settlement.  

The words of the Settlement which govern OCC’s withdrawal do not support DP&L’s 

interpretation.  OCC’s notice to withdraw is premised upon action by the PUCO –rejecting or 

modifying part of the Settlement.  There are no words in the Settlement that required OCC to 

raise the rate freeze issue in comments, before a PUCO decision was even rendered.  The 

Settlement language makes clear that withdrawal occurs after the PUCO has acted in a manner 

inconsistent with the Settlement provisions. Comments by OCC were filed before the PUCO 

modified or rejected the Settlement. DP&L is conflating the legal standards associated with filing 

an application for rehearing with the Settlement provisions.  Its arguments must be rejected as 

inconsistent with the governing terms of the Settlement. These governing terms are separare and 

distinct from any rights parties have to seek rehearing before the PUCO.   

  

 
66 Id.  

67 Id. at 13.  
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B. OCC sought rehearing from the PUCO’s ruling that modified and rejected 

the distribution rate freeze as part of the continued ESP rates. 

DP&L argues that OCC waived its argument that the rate freeze should be reinstated by 

not raising the issue in its January 17, 2020 application for rehearing.68  Instead of examining 

OCC’s actual rehearing application, DP&L relies heavily upon the PUCO’s Entry on Rehearing 

that focused on two sentences in OCC’s memorandum in support of its application—sentences 

that merely provide background to OCC’s legal issues.69  DP&L adopts the same approach as the 

PUCO—twisting OCC’s words beyond their intended meaning.   

OCC’s Assignment of Errors, set forth in its application for rehearing, make it clear that 

OCC did seek rehearing on the PUCO’s December 18, 2019 Order “because it failed to continue 

the distribution rate freeze of ESP I following DP&L’s withdrawal.”70  OCC Assignment of 

Error 2 goes on to state that “[t]he PUCO’s failure to implement a distribution rate freeze for 

customers as part of the continued rates was unreasonable***.” 

And in OCC’s memorandum supporting its Application for Rehearing, OCC explained 

that the PUCO should have continued the rate freeze as part of its second reversion to ESP I:   

The law requires all the provisions, terms, and conditions of the 
utility’s most recent standard service offer to continue.  The 
distribution rate freeze was a condition of the utility’s most recent 
ESP I.  Under the PUCO’s theory of continuing the utility’s most 
recent ESP rates, it was required to continue the distribution rate 
freeze. The PUCO should have ordered DP&L to freeze 

distribution rates until a subsequent standard service offer is 

approved.  Because the PUCO failed to do so, when the law 
compelled it to, the PUCO violated the law.  The PUCO should 

grant rehearing and abrogate its order by incorporating a 

distribution rate freeze for DP&L customers while customers are 

 
68 Id. at 14.  

69 Id.   

70 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, OCC Application for Rehearing at 2 (Jan. 17, 2020).   
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paying DP&L’s ESP I rates.71 

 * * * 

The ESP I distribution rate freeze ended when the PUCO approved 
increased distribution rates for DP&L, But under the continued 
ESP I rates approved in the 2019 Tariff Order DP&L is still 
collecting storm costs from its customers.  DP&L has not proposed 

to freeze its distribution rates. Instead, to the detriment of its 

customers, DP&L is charging customers the higher distribution 

rates approved by the PUCO after ESP I ended, with no rate freeze 

commitment, and is charging customers for storm costs under the 

ESP III storm rider.  For DP&L this is a head I win, tails you lose 
proposition.72 

 

Contrary to the DP&L’s73 (and the PUCO’s assertions otherwise74) OCC did not seek to 

restore distribution rates in effect in 2009 (i.e. reversing the increase from the 2015 rate case.)  

Nowhere was that relief sought in OCC’s Application for Rehearing.  The specific relief OCC 

sought was, for the PUCO to “grant rehearing and abrogate its order by incorporating a 

distribution rate freeze for DP&L customers while customers are paying DP&L ESP I rates.” No 

more and no less. DP&L’s arguments should be rejected because they are contradicted by the 

actual wording of OCC’s application for rehearing.   

C. OCC filed a timely Notice of Withdrawal from the 2009 Settlement.  

DP&L alternatively argues that even if OCC did properly seek rehearing of the rate 

freeze in its January 17, 2020 application, OCC waived its right to withdraw because it waited 

too long.75  DP&L argues that the PUCO denied OCC’s Application as to the rate freeze in its 

June 16, 2021 Fifth Entry on Rehearing –an entry issued sixteen months after OCC’s rehearing 

 
71 Id. at 8 (emphasis added). 

72 Id. at 9 (citation omitted) (emphasis added).  

73 DP&L Motion to Strike at 14.    

74 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Fifth Entry on Rehearing at ¶19 (June 16, 2021). 

75 DP&L Motion to Strike at 15.   



 

22 
 

request.  According to DP&L, OCC should have filed its notice by July 16, 2021, instead of 

OCC filing its notice on September 10, 2021.  

DP&L arguments wrongfully elide the standards of the Settlement with the rehearing 

standards.  As explained above, the Settlement allows a withdrawal after the PUCO does not 

adopt it without material modification “upon rehearing.”  The only way a party waives that 

withdrawal right is if “the withdrawal does not occur within 30 days of a PUCO’s Entry on 

rehearing.”76  The Settlement does not provide for any other waiver.  

 Contrary to DP&L arguments, the Settlement does not impose a duty to withdraw at the 

earliest possible time. Also absent from the Settlement is wording that requires a Signatory party 

to give the PUCO opportunity to cure the error alleged under the withdrawal. As law students 

learn in Contracts 101, information that does not appear in a contract (like a Settlement) must not 

be analyzed or relied upon to ascertain the contract’s meaning.  Arguing additional conditions 

that amount to waiver under the Settlement is akin to using extrinsic evidence that goes far 

beyond the four corners of the document. It’s not allowed.  

And what’s more, even if we apply the waiver standards applicable to PUCO rehearing 

requests to the Settlement agreement, DP&L still loses. Its arguments are flawed and inconsistent 

with the rehearing process and parties’ rights under the Ohio law to seek rehearing of matters 

determined in PUCO proceedings, and appeal final rehearing orders to the Ohio Supreme Court.  

And DP&L’s arguments especially ring hollow given that they directly contradict the position  

  

 
76 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Settlement at ¶37 (Feb. 24, 2009).  



 

23 
 

that DP&L took when it opposed IGS’ notice of withdrawal less than three years ago as 

discussed below. 

Under Ohio law (R.C. 4903.10), parties may seek rehearing of PUCO orders “with 

respect to any matters determined in the proceeding.”  The PUCO made determinations in this 

proceeding in its various orders and entries on rehearing.  In particular, the PUCO, in its Fifth 

Entry on Rehearing, denied OCC’s January 17, 2020 application for rehearing, but in doing so, 

issued a new ruling that was based on mistake of fact –where it assumed (wrongly) that OCC 

was seeking a retroactive rate adjustment to restore consumers’ distribution rates to 2009 rate 

levels.  (See argument above).  The PUCO determined (for the very first time) that when OCC 

failed to raise the rate freeze issue during DP&L’s distribution case, it forfeited its objection 

because it deprived the PUCO of an opportunity to cure its error when it could have done so.77  

Also, as a part of the PUCO’s Fifth Entry on Rehearing, the PUCO granted rehearing on other 

OCC Assignments of Error, abrogating its December 18, 2019 Order. In particular, the PUCO, 

for the first time, directed DP&L to file new proposed tariffs providing the stability charge be 

refundable “to the extent permitted by law.”78 

Following the PUCO’s Fifth Entry on Rehearing, both OCC and DP&L sought rehearing 

on the matters the PUCO determined, for the first time, in its Fifth Entry on Rehearing.79  OCC’s 

rehearing application challenged, among other things, the PUCO’s new rulings from its Fifth 

Entry on Rehearing, including: 1) the new grounds the PUCO seized upon to deny consumers a 

rate freeze for the remaining period of ESP I ( i.e. that OCC should have raised the issue in the 

 
77 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 08-1094-EL-SSO et al, Fifth Entry on Rehearing at ¶19 (June 16, 2021).  

78 Id. at ¶64.   

79 OCC Application for Rehearing (July 16, 2021); DP&L Application for Rehearing (July 16, 2021).   
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2015 rate case) and 2) the impossibility of giving OCC the retroactive rate freeze remedy (which 

OCC did not request).80 DP&L challenged two of the PUCO rulings, including the PUCO’s 

ruling that required it to insert refund language in its stability charge tariffs.81 

On August 11, 2021, the PUCO, in its Sixth Entry on Rehearing, denied both OCC’s and 

DP&L’s applications for rehearing, bringing the rehearing process to an end, with a final 

rehearing order.  In other words, the PUCO’s Sixth Entry on Rehearing did not further determine 

any matters in this proceeding.   

When the PUCO finally shut down all avenues of rehearing on the rate freeze in its Sixth 

Entry on Rehearing and did not adopt the Settlement “without material modification upon 

rehearing” the OCC filed its termination notice “within thirty (30) days of the Commission’s 

Entry on Rehearing.”  OCC’s notice on September 10, 2021, within 30 days of the PUCO’s final 

rehearing Entry, was timely made. 

While DP&L claims OCC’s notice was untimely, these claims directly contradict 

arguments DP&L made less than three years ago when it similarly moved to strike IGS’s notice 

of withdrawal.  Then DP&L argued against IGS’s notice on the basis that there had been no 

application “on rehearing” that triggered IGS’s withdrawal rights because the rehearing process 

was not complete: 

First, although the Commission denied IGS’s application for 
rehearing regarding the modification at issue, the rehearing process 
is not complete in light of the October 19, 2018 Third Application 
for Rehearing by The Office of the Ohio Consumers’ Counsel.  As 
the Supreme Court of Ohio has held, “under R.C. 4903.10, any 
order on rehearing may modify or even abrogate the original 
order.” Senior Citizens Coalition v. Pub. Util. Comm., 40 Ohio 
st.3d 329, 332, 533 N.E.2d 353(1988) (“Thus, the statutes link all 
parties in the rehearing process following issuance of the 

 
80 OCC Application for Rehearing, Assignment of Error 4.   

81 DP&L Application for Rehearing at 2-3.   
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commission’s original order and, in effect, hold the original order 
hostage to the outcome of the final rehearing.”)  Thus, it cannot be 
said that a decision has been made ‘upon rehearing’ triggering a 
party’s right to withdraw from the Stipulation.  Allowing IGS to 
drag the parties into an evidentiary hearing to attack the Stipulation 
while the Commission’s Opinion and Order is still subject to 
change would potentially waste time, energy, and resources of the 
Commission and the parties.  The Notice of Withdrawal is, 
therefore, premature.  Ohio Rev. Code §4903.10; Ohio Admin 
Code §4901-1-35; Senior Citizens, 40 Ohio St.3d at 332. 82 

 Fast forward to September 30, 2021, the same utility, with the same attorneys, are 

arguing that OCC should have filed its notice of withdrawal before the rehearing process was 

complete.  DP&L was correct then (2018) that a decision has not been made “upon rehearing” 

until the PUCO’s Opinion and Order is not subject to change. Here the rehearing process was not 

complete until the final rehearing order was issued by the PUCO on August 11, 2021 (the 

PUCO’s Sixth Entry on Rehearing).  Any notice of withdrawal by OCC prior to a final rehearing 

order would, as DP&L acknowledged in 2018, “potentially waste time, energy and the resources 

of the Commission and the parties.”  DP&L was right in 2018. It is not right now, when it 

completely reverses its arguments to suit its need to shut down rate relief to its consumers.  

DP&L’s arguments should be rejected.   

D. OCC did not need to file a Motion in the 2015 Rate Case to preserve its right 

of withdrawal under the 2009 Settlement. 

 

DP&L asserts that OCC failed to raise the rate freeze issue in the form of a motion to 

dismiss in DP&L’s 2015 rate case.83 That is true.  DP&L states that at no point during the 14 

months in which it was operating under ESP I did OCC file to enforce the rate freeze or 

 
82 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Electric Security 

Plan, Case No. 16-395-EL-SSO, DP&L Motion to Strike Notice of Withdrawal from Amended Stipulation, 
Memorandum in Support at 2 (Oct. 26, 2018) (citation omitted).  

83 DP&L Motion to Strike at 16.  
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otherwise suspend the rate increase.84  This is also true.  DP&L then concludes, as did the 

PUCO, when it ruled on OCC’s application for rehearing,85 that OCC should have taken such 

action if it believed the rate freeze was still in effect.  While arguably true, a notice of withdrawal 

at that time would not have been triggered under the Settlement because there was not an 

actionable event –a material modification of the Settlement by the PUCO (not DP&L).  

Again, the early action that the PUCO and DP&L fault OCC for not taking is not required 

under the terms of the 2009 Settlement.  There just simply are no words that impose such a 

requirement on a withdrawing party.  Instead, the withdrawing party’s right to terminate relate to 

a PUCO issued Entry “upon rehearing.”  There was no Order issued in DP&L’s distribution case 

that rejected or materially modified the 2009 Settlement. 

 VI. OCC’S NOTICE IS NOT BARRED BY OCC’S CONDUCT IN OTHER 

PROCEEDINGS 

DP&L argues that OCC signed a stipulation in 2018 to resolve DP&L’s distribution rate 

case, where it agreed that DP&L could file a distribution rate case on or before October 31, 2021 

to maintain its distribution investment rider.86  DP&L notes that the stipulation was approved by 

the PUCO.  DP&L concludes that the stipulation establishes that DP&L has the right to file a 

distribution rate case “separate and independent of any order in DP&L’s standard service offer 

cases.”87  DP&L further argues that when OCC signed the 2015 distribution rate case stipulation 

it should have known that DP&L would revert to ESP I in the future.88 DP&L concludes that 

OCC thus waived any right it had to enforce the rate freeze when it signed the 2015 rate 

 
84 Id.   

85 Fifth Entry on Rehearing at ¶19. 

86 DP&L Motion to Strike, Memorandum in Support at 17.   

87 Id.  

88 Id.  



 

27 
 

settlement.  DP&L also cites miscellaneous instances where OCC allegedly took positions that 

are inconsistent with the rate freeze. Even a cursory glance at these examples demonstrates that 

DP&L’s claims have no merit. 

A. OCC’s agreement that DP&L could file a rate case is not binding on this 

case. 

First, the question the PUCO must now answer is whether ESP I, under which DP&L 

currently operates, includes a rate freeze. Nothing that happened in the 2015 Rate Case could 

possibly have modified ESP I because the PUCO lacks authority to modify an electric security 

plan in a distribution rate case.89 

 In fact, DP&L and the other Signatory Parties to the 2015 Rate Case understood this 

concept and expressly acknowledged it in the settlement: “This Stipulation is submitted for 

purposes of this proceeding only, and is not deemed binding in any other proceeding, expect as 

expressly provided herein, nor is it to be offered or relied upon in any other proceeding, except 

as necessary to enforce the terms of this Stipulation.”90 That settlement was found to be 

reasonable and was adopted by the PUCO, without modification.91 

Further, the PUCO could not have modified the rate freeze in ESP I when it approved the 

2015 Rate Case Settlement because ESP I was not in effect at that time, ESP III was. The PUCO 

cannot modify something that does not exist. Regardless of any action that OCC did or did not 

take in that case, the rate freeze must be enforced if it is a provision of ESP I—which it is. 

  

 
89 See In re Ohio Edison Co., 2020-Ohio-5450, ¶ 20 (“The commission is a creature of statute and may act only 
under the authority conferred on it by the General Assembly.”); R.C. 4928.143 (no mention of PUCO authority to 
modify an electric security plan in a distribution rate case). 

90 In re Application of the Dayton Power & Light Co. to Increase its Rates for Elec. Distribution, Case No. 15-1830-
EL-SSO (the “2015 Rate Case”), Stipulation and Recommendation at VI, ¶3, page 16 (June 18, 2018).  

91 Id., Opinion and Order (Sept. 26, 2018).  
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Even if OCC’s action in the rate case were relevant, everything OCC did in that case was 

consistent with the rate freeze. When DP&L filed its application in the 2015 Rate Case, ESP II 

was in effect, not ESP I, and ESP II does not include a rate freeze.92 Thus, there was no rate 

freeze for OCC to enforce at that time. When DP&L reverted to ESP I in August 2016, the rate 

case was pending, so DP&L claims that OCC should have moved to enforce the rate freeze at 

that time.93 But any motion to enforce the rate freeze at that point would have had no practical 

effect on the proceeding. As of August 2016, DP&L’s ESP III case was already pending and was 

headed toward resolution, with a hearing scheduled for October 2016.94 Had OCC moved to 

dismiss the case at that time, at best, the PUCO could have held the rate case in abeyance for a 

very brief period, and then when ESP III took effect, the rate case would continue because ESP 

III did not include a rate freeze. As it happens, the Staff Report was not issued in the 2015 Rate 

Case until March 2018, at which point ESP III was effective.95 At that point, there was no rate 

freeze, so it is understandable that OCC proceeded to work with parties cooperatively to achieve 

a reasonable settlement of the 2015 Rate Case.  

In summary, the PUCO did not increase DP&L’s base rates at any point when ESP I was 

in effect, so DP&L’s rate freeze commitment was not violated. The issue was therefore preserved 

for the future, should there be a situation—as there is now—when the PUCO might be faced 

with approving a rate increase while ESP I is pending, in violation of the ESP I Settlement. 

  

 
92 See Case No. 12-426-EL-SSO, Opinion & Order (Sept. 4, 2013) (approving ESP I in September 2013); Finding & 
Order (Aug. 26, 2016) (authorizing DP&L to withdraw from ESP and revert to ESP I). 

93 DP&L Motion to Strike, Memorandum in Support at 17.. 

94 In the Matter of the Application of DP&L for Approval of its Electric Security Plan, Case No. 16-395-EL-SSO, 
Entry (Aug. 16, 2106). 

95 In re Application of the Dayton Power & Light Co. to Increase its Rates for Elec. Distribution, Case No. 15-1830-
EL-SSO (the “2015 Rate Case”), Staff Report (Mar. 12, 2018). 
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B. OCC’s arguments in the consolidated cases do not bar OCC’s arguments 

here. 

DP&L notes that in testimony filed in its DP&L’s quadrennial review case, OCC filed the 

testimony of witness Matthew Kahal, where Mr. Kahal asserted that DP&L’s financial 

projections should include the results of a distribution rate case.96 From this, DP&L leaps to the 

conclusion that Mr. Kahal’s expert opinion regarding financial projections is akin to OCC 

admitting that the rate freeze does not apply. But DP&L ignores two things about that case. First, 

Mr. Kahal’s testimony was that DP&L would need to file a base distribution case if it were 

operating under an MRO, which would necessarily mean that ESP I ended.97 Thus, Mr. Kahal’s 

testimony is consistent with the rate freeze. Further, OCC’s position in the quadrennial review 

case was that the PUCO should terminate ESP I and require DP&L to move to an MRO.98 If 

ESP I were terminated and an MRO instituted, as OCC recommended, then there would be no 

rate freeze. So, OCC’s assumption that there might be a rate case in the future is entirely 

consistent with OCC’s recommendations in that case. 

Second, DP&L notes that under the 2015 Rate Case Settlement, DP&L’s distribution 

investment rider would be reset to zero if DP&L did not file a base rate case before October 31, 

2022.99 This is true. But DP&L then argues that OCC did not assert in that case that the 

distribution rate case could or would be barred by an ESP I rate freeze, which is yet another 

 
96 DP&L Motion to Strike, Memorandum in Support at 18. 

97 In re Application of the Dayton Power & Light Co. for a Finding that its Current Elec. Sec. Plan Passes the 

Significantly Excessive Earnings Test & More Favorable in the Aggregate Test in R.C. 4928.143(E), Case No. 20-
680-EL-UNC, Supplemental Direct Testimony of Matthew I. Kahal on Behalf of the Office of the Ohio Consumers’ 
Counsel at 30-31 (Dec. 17, 2020). 

98 Id., Initial Brief for Consumer Protection by Office of the Ohio Consumers’ Counsel at 18-20 (Feb. 12, 2021). 

99 DP&L Motion to Strike, Memorandum in Support at 17 (See In re Application of the Dayton Power & Light Co. 

to Increase its Rates for Elec. Distribution, Case No. 15-1830-EL-AIR, Stipulation and Recommendation at 7 (June 
18, 2018) (the “2015 Rate Case Settlement”). 
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waiver of the issue by OCC. There is no such waiver here. The 2015 Rate Case Settlement does 

not require DP&L to file a base rate case at all; it simply says that in the absence of a base rate 

case, a certain rider would be set to zero. DP&L was given a choice not a requirement.  OCC was 

under no obligation to warn DP&L that the rate freeze might prevent DP&L from obtaining a 

rate increase, thus making it likely that the distribution investment rider would be set to zero.   

Further, at the time of the 2015 Rate Case settlement, ESP I had already been terminated 

and replaced by ESP III. DP&L cannot possibly suggest that OCC waived the right to enforce a 

provision of an ESP that was not even in effect at the time. Additionally, the 2015 Rate Case 

Settlement explicitly says that it was “submitted for purposes of this proceeding only, and is not 

deemed binding in any other proceeding, ... nor is it to be offered or relied upon in any other 

proceedings, except as necessary to enforce the terms of the Stipulation.”100 DP&L is therefore 

barred from using the settlement against OCC. The entire point of signing a settlement is that 

parties are choosing not to litigate each and every issue, in the interest of compromise. If such 

compromise is later used as a sword, causing parties to waive arguments on any issues resolved 

in the settlement, parties will be reluctant to settle any case for concern that their hands will be 

tied in the future when similar issues arise. 

Finally, DP&L points to comments that OCC recently submitted to the PUCO for its Cost 

of Capital Forum.101 DP&L claims that these comments somehow caused OCC to waive the rate 

freeze issue. As a threshold matter, the PUCO’s Cost of Capital Forum was just that—a forum—

not a formal PUCO proceeding with a formal docket. OCC certainly cannot be deemed to have 

waived substantive rights in PUCO proceedings by sharing its opinion through open dialogue 

 
100 2015 Rate Case Settlement at 15-16. 

101 DP&L Motion to Strike, Memorandum in Support at 19-20. 
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with the PUCO in a forum. If the PUCO were to rule that parties’ positions in forums and 

workshops can be used against them to bar arguments in PUCO proceedings, it would 

substantially chill any future participation by stakeholders in these informal PUCO settings. 

Further, in those comments, one of OCC’s primary points was that many Ohio utilities 

have a stale cost of capital (rate of return, cost of debt, and capital structure) because they do not 

file base rate cases very often. OCC’s concern with lack of rate cases is that (i) they are being 

avoided because of excessive single-issue ratemaking, which favors utilities, and (ii) the PUCO 

has consistently used the cost of capital from the last rate case for purposes of riders, even when 

the last rate case took place long ago. These positions have nothing at all to do with DP&L’s rate 

freeze, and they certainly do not amount to OCC’s endorsement of a base rate increase for 

DP&L. 

 VII. THE RELIEF OCC SEEKS IS LAWFUL 

DP&L argues that its most recent standard service offer was ESP I and the PUCO was 

required to implement it following DP&L’s withdrawal.102  Since ESP I includes the stability 

charge, the storm rider and the infrastructure investment rider, DP&L insists that the PUCO was 

required to reinstate those riders. DP&L is wrong. 

DP&L is right that the PUCO is required under law to continue the provisions, terms, and 

conditions of the utility’s most recent “standard service offer” (not most recent “electric security 

plan”) following a utility terminating its application for a standard service offer.  But here, it is 

not the utility terminating its application.  Rather it is OCC lawfully terminating the Settlement  

  

 
102 DP&L Motion to Strike, Memorandum in Support at 20. 
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under which the standard service offer was established. Ohio law does not directly address what 

happens in such an instance. 

Under the terms of the 2009 Settlement, OCC’s notice of termination and withdrawal is 

effective immediately, and the Settlement is thus null and void.103  Because the 2009 Settlement 

resolved DP&L’s application for a standard service offer, and the Settlement is now rendered 

null and void, the terms of DP&L’s ESP I are also rendered null and void. That means that the 

collection of the stability charge from consumers must stop.   

OCC offered a reasonable solution to the issue that the PUCO should adopt:  To maintain 

the integrity of competitive wholesale and retail markets in this state, the PUCO should honor 

existing contracts with competitive bidding process suppliers and maintain current PJM 

obligations for all suppliers. That would be consistent with the PUCO’s approach to DP&L’s last 

ESP withdrawal, as outlined in its Second Finding and Order in these cases.104  And it would 

allow for the continuation of DP&L’s “standard service offer” as defined under R.C. 4928.141—

a supply of generation to consumers.   

VIII. CONCLUSION 

Consistent with the plain language of the settlement in these cases,105 and for the 

protection of 500,000 DP&L consumers, the PUCO should acknowledge OCC’s Notice of 

Termination and Withdrawal. The PUCO should establish a procedural schedule allowing 

Signatory Parties, like OCC, the due process they are guaranteed under the PUCO-approved 2009 

Settlement.  

 
103 Id.   

104 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service offer in 

the Form of An Electric Security Plan, Case No. 08-1094-EL-SSO, Second Finding and Order ¶ 28 (Dec. 18, 2019).  

105 The PUCO should apply the settlement’s plain language.  See generally Alexander Local Sch. Dist. Bd. of Educ. 

v. Albany, 2017-Ohio-8704, para. 36 (Athens 2017). 
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