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I.

INTRODUCTION AND SUMMARY
The Stipulation and Recommendation ("Stipulation") in these cases is supported

by a large number of diverse parties, all of whom have significant experience practicing before
this Commission. The only party to oppose the Stipulation is The Office of the Ohio Consumers'
Counsel ("OCC"). The Commission should reject the arguments that OCC makes in its
application for rehearing for the following reasons.
1.

The Rate Stability Charge ("RSC"): OCC asserts (pp. 3-8) that the RSC is

not lawful. As demonstrated below, the Commission should reject that argument for the
following separate and independent reasons:

2.

a.

The lawfulness of the RSC is not at issue in any of these cases.

b.

After AES Ohio terminated its Third Electric Security Plan
("ESP III"), R.C. 4928.143(C)(2)(b) required the Commission to
implement AES Ohio's "most recent standard service offer," which
was ESP I, and which includes the RSC.

c.

OCC is barred by R.C. 4903.10, res judicata and collateral estoppel
from challenging the RSC.

d.

The Supreme Court of Ohio has twice held that the RSC was
lawful.

e.

AES Ohio still provides provider of last resort ("POLR") service.

f.

The RSC is a POLR charge and is not a financial integrity charge.

The Stipulation did not modify ESP I: OCC asserts (pp. 8-13) that the

Stipulation unlawfully modified ESPIby providing certain incentives and grants to large
employers in AES Ohio's service territory. The Commission should reject that argument for the
following separate and independent reasons.
a.

The incentives and grants are funded by AES Ohio, not by
customers. OCC thus does not have standing to challenge them.

3.

b.

R.C. 4905.31(E) authorizes AES Ohio to implement "economic
development and job retention program[s]."

c.

The ESPI Stipulation authorized AES Ohio to implement
economic development programs.

The Stipulation benefits customers: OCC asserts (pp. 13-25) that the

Commission did not sufficiently address whether the Stipulation would benefit customers. As
demonstrated below, the Commission should reject that argument because OCC simply ignores
most of the benefits of the Stipulation that the Commission expressly identified.
4.

The Stipulation benefits all parties: OCC asserts (pp. 25-27) that the

Stipulation benefits "only" the Signatory Parties to the Stipulation. The Commission should
reject that argument because the Stipulation provides significant benefits to all customers.
5.

AES Ohio passes the significantly excessive earnings test ("SEET"): OCC

asserts (pp. 27-33) that AES Ohio had significantly excessive earnings in 2018 and 2019, and
should be required to issue refunds pursuant to R.C. 4928.143(F). As demonstrated below, the
Commission should reject that argument for the following separate and independent reasons:

6.

a.

The Distribution Modernization Rider ("DMR") should be
excluded from the SEET.

b.

All of AES Ohio's equity investments should be included in its
equity balance.

c.

The Commission should make adjustments associated with AES
Ohio's equity investments and tax law changes.

d.

The RSC should be excluded from AES Ohio's earnings.

R.C. 4928.143(F) allows the Commission to offset any earnings above the

threshold that AES Ohio may have had: OCC asserts (pp. 27-33) that the Commission erred in
offsetting AES Ohio's earnings above the SEET threshold with AES Ohio's planned future
2

investments. As demonstrated below, the Commission should reject that argument because OCC
entirely ignores the fact that R.C. 4928.143(F) allows the Commission to "[c]onsider[] . . . capital
requirements of future committed investments in this state."
7.

The IIR is an ESPI term: OCC asserts (pp. 33-35) that the Infrastructure

Investment Rider ("IIR") is not an ESP Iterm. The Commission should reject that argument
because the ESPI Stipulation included the IIR.
Significantly, the Commission found that AES Ohio passed the Quadrennial
Review in R.C. 4928.143(E). Opinion and Order (June 16, 2021) ("Order") at in 55-60. At no
point in its application for rehearing does OCC challenge that conclusion.
II.

THE COMMISSION WAS REQUIRED TO IMPLEMENT THE RATE
STABILIZATION CHARGE
In the Commission's ruling that the Rate Stabilization Charge ("RSC") was

lawful, it accepted certain arguments made by AES Ohio and offered additional reasons to
support its conclusion:
"[AES Ohio] argues that it is lawful to continue the interim RSC
charges as described in the Stipulation such that (1) an MRO is not
more favorable in the aggregate, and (2) the Company is not
expected to receive excess profits during the remainder of the ESP
Ioperational period. The Company emphasizes that the RSC was
established pursuant to a stipulation in ESP I, in which OCC was a
signatory party; the Supreme Court of Ohio has twice upheld the
RSC charges at issue; and the charge is distinguishable from DMR
charges that have been invalidated in other cases. Initially, [AES
Ohio] claims that its return to operations pursuant to ESPIrestored
the RSC that was established in that case. Assuming this argument
to be true, the Company then argues against OCC's collateral
attack to the RSC pursuant to ESP I, noting that OCC stipulated to
the implementation of the RSC in ESP I, and failed to exercise any
appeal rights in connection with the Company's return to ESPI
such that its current position against the RSC is legally barred. See
ESPICase, Stipulation and Recommendation (Feb. 24, 2009) at 4,
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21; ESPI Case, Second Finding and Order (Dec. 18, 2019) at ¶ 26,
29-35. Further, [AES Ohio] asserts that even if OCC is not
precluded from asserting its legal claims contra the RSC, the RSC
should not be invalidated because (1) the Supreme Court of Ohio
has upheld the RSC in two prior cases, and (2) the RSC charges are
distinct from DMR charges that have been judicially invalidated
because they relate to the Company's provider-of-last-resort
(POLR) risk and costs. See, Constellation NewEnergy, Inc. v.
PUC, 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885 at
¶ 39-40; Ohio Consumers' Counsel v. PUC, 114 Ohio St.3d 340,
2007-Ohio-4276, 827 N.E.2d 269 at ¶ 17-26; ESPICase, Finding
and Order (Aug.26, 2016) at ¶ 23.
We accept [AES Ohio]'s arguments in favor of the continuing
application of the RSC as originally established in ESP I. Further,
we conclude that the Company's continuing operation pursuant to
ESPI does not create the expectation of significantly excessive
profits, nor the determination that an MRO is more favorable in the
aggregate. Central to our determination is the conclusion that
[AES Ohio] continues to legally collect RSC in contravention to
OCC's arguments that the collections should be considered as
excessive for purposes of applying the Quadrennial Review Case.
We find that [AES Ohio]'s continuing collection of RSC amounts
is lawful, noting that OCC is legally barred from collaterally
attacking the RSC as part of the Quadrennial Review Case because
OCC previously stipulated to and did not timely appeal the ESPI
Case. Moreover, we find that the RSC charge remains lawful.
Unlike the DMR charges at issue in the cases OCC cites, [AES
Ohio]'s RSC has been upheld by the Supreme Court of Ohio on
two prior occasions. Moreover, the RSC charge has applications
beyond the Company's generic financial integrity in that it relates
to the Company's continuing obligation to operate as a POLR,
which imposes continuing risk on the Company."
Order, ¶¶ 56-57 (emphasis added) (footnote omitted).
The Commission further explained why the RSC was lawful in the Fifth Entry on
Rehearing (June 16, 2021) at ¶¶ 28-41 that it issued in ESPI(Case No. 08-1094-EL-SSO) on the
same day that it issued its Order in this case.
As demonstrated below, the Commission should reject OCC's arguments (pp. 3-8)
that the RSC is unlawful for the following separate and independent reasons:
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a.

Whether the RSC is lawful is not at issue in these cases.

b.

The Commission was required by R.C. 4928.143(C)(2)(b) to implement
the RSC after AES Ohio terminated ESP III.

c.

OCC is barred by R.C. 4903.10, res judicata and collateral estoppel from
challenging the RSC.

d.

The Supreme Court has twice ruled that the RSC is lawful.

e.

The RSC is a lawful POLR charge.

f.

The RSC is not a financial integrity charge.

A.

The RSC Is Not at Issue in These Cases

The issues in these cases are:
1.

Should the Commission approve the Smart Grid Plan ("SGP")? (Case
No. 18-1875-EL-GRD, et al.);

2.

Did AES Ohio have significantly excessive earnings in 2018 or 2019
under R.C. 4928.143(F)? (Case Nos. 19-1121-EL-UNC & 20-1041-ELUNC);

3.

Does ESPIpass the more favorable in the aggregate ("MFA") test and the
prospective SEET in R.C. 4928.143(E) ("Quadrennial Review")? (Case
No. 20-0680-EL-UNC).

The lawfulness of the RSC is not at issue in any of those cases. Further, OCC did
not seek rehearing as to the Commission's decision (II 55-60) that ESPIpasses the Quadrennial
Review in R.C. 4928.143(E), which was the only case in which the Commission may have been
able to terminate the RSC.

The question of whether the RSC is lawful is thus not before the Commission in
these cases.

5

B.

OCC Ignores the Plain Language of the Governing Statute

OCC ignores the plain language of R.C. 4928.143(C)(2)(b), which establishes
what the Commission was required ("shall") to do after AES Ohio exercised its right to terminate
ESP III:
"If the utility terminates an application pursuant to division
(C)(2)(a) of this section or if the commission disapproves an
application under division (C)(1) of this section, the commission
shall issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent standard service
offer, along with any expected increases or decreases in fuel costs
from those contained in that offer, until a subsequent offer is
authorized pursuant to this section or section 4928.142 of the
Revised Code, respectively." (Emphasis added.)
The Commission implemented ESPI(including the RSC) after AES Ohio
terminated ESP III. In re The Dayton Power and Light Company, Case No. 08-1094-EL-SSO, et
al. ("ESPICase"), Second Finding and Order (Dec. 18, 2019) at TT 26, 29-35 (holding that AES
Ohio had right under R.C. 4928.143(C)(2)(b) to implement the RSC). Accord: In re The
Dayton Power and Light Company, Case No. 12-426-EL-SSO, et al. ("ESP II Case"), Finding
and Order (Aug. 26, 2016) at 1114 ("The Commission finds that, pursuant to R.C.
4928.143(C)(2)(a), we have no choice but to . . . accept the withdrawal of ESP II.").
"Shall" is mandatory. E.g., Dorrian v. Scioto Conservancy Dist., 27 Ohio St.2d
102, 107, 271 N.E.2d 834 (1971). The Commission did what the statute required after AES Ohio
terminated ESP III -- issue a new Order continuing the provisions, terms, and conditions of ESPI
(including the RSC). ESPI Case, Second Finding and Order (Dec. 18, 2019),71 9, 26-40.
OCC ignores the mandatory language of R.C. 4928.143(C)(2)(b). It does not
contest that the RSC was a term of AES Ohio's prior SSO. It does not contest that the word
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"shall" is mandatory or explain how or why the Commission could have ignored that word. In
fact, OCC filed a motion in ESPI asserting that R.C. 4928.143(C)(2)(b) "unambiguous[ly]"
required the Commission "to implement ESPI after withdrawal." ESPI Case, Motion to Reject
[AES Ohio's] Proposed Tariffs to Increase Consumer Rates (Dec. 4, 2019) at p. 13.
In addition, OCC admitted in a Supreme Court brief that R.C. 4928.143(C)(2)(b)
required the Commission to implement ESP I. Specifically, in OCC's Merit Brief that it filed
with the Supreme Court in AES Ohio's ESP II case (Supreme Court Case No. 2017-241), OCC
told the Court:
"The language in the statute is not optional. The word 'shall' is to
be construed as mandatory, unless clear and unequivocal
legislative intent connotes that it receives a construction other than
its ordinary usage.
With no evidence that the legislative intent was for a different
construction, the court must construe 'shall' as mandatory. The
General Assembly used the word 'shall' leaving the PUCO no
choice but to return to 'the utility's most recent standard service
offer.'
In re The Dayton Power and Light Company, Sup. Ct. Case No. 2017-241, Merit Brief of
Appellant The Office of the Ohio Consumers' Counsel (May 16, 2017) at p. 19 (citations
omitted) (emphasis added). That argument was exactly right -- the Commission had no
discretion but to return to AES Ohio's most recent SSO, which included the RSC.
OCC also ignores the fact that after AES Ohio initially withdrew ESP II and
reverted to ESP I, the Commission held that it was obligated to implement the terms of ESP I,
including the RSC. ESPI Case, Finding and Order (Aug. 26, 2016) at ¶ 23; ESPICase, Third
Entry on Rehearing (Dec. 14, 2016) at Tif 31-35.
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C.

R.C. 4903.10, Res Judicata and Collateral Estoppel Bar OCC's
Arguments

OCC is barred by R.C. 4903.10 and the doctrines of res judicata and collateral
estoppel from challenging the RSC. Accord: ESPICase, Second Finding & Order (Dec. 18,
2019) at ¶ 34. Specifically, on February 24, 2009, AES Ohio filed a Stipulation with the
Commission in ESP I, which was signed by OCC (among others). ESPICase, Stipulation and
Recommendation (Feb. 24, 2009), pp. 21-22. That Stipulation contained the RSC. Id. ¶ 3. The
Commission approved that Stipulation. ESPI Case, Opinion and Order (June 24, 2009) at p. 13.
Section 4928.143(C)(2)(b) was enacted in 2009 when OCC signed that ESPI
Stipulation. OCC was on notice that AES Ohio had the right to terminate a future ESP and
reinstate ESPIif the Commission were to modify and approve future ESPs. ESPICase, Fifth
Entry on Rehearing (June 16, 2021) at ¶ 61 ("We agree with [AES Ohio] that, when the parties
agreed to the ESP I Stipulation, the parties knew, or should have known, that ESPI could be
reinstated pursuant to R.C. 4928.143(C)(2)(b) if the Commission modified and approved a
subsequent application for an ESP and [AES Ohio] withdrew that application.").
OCC did not seek rehearing of the Commission's decision approving the ESPI
Stipulation, and OCC did not appeal that decision. A party cannot challenge a decision if it did
not seek rehearing of that decision. R.C. 4903.10(B) ("No cause of action arising out of any
order of the commission, other than in support of the order, shall accrue in any court to any
person, firm, or corporation unless such person, firm, or corporation has made a proper
application to the commission for a rehearing.").
Since OCC failed to challenge the RSC when it was approved in 2009, OCC is
also barred from challenging the lawfulness of the RSC by the doctrines of res judicata and
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collateral estoppel. "The doctrine of res judicata encompasses the two related concepts of claim
preclusion, also known as res judicata or estoppel by judgment, and issue preclusion, also known
as collateral estoppel." O'Nesti v. DeBartolo Realty Corp., 113 Ohio St.3d 59, 2007-Ohio-1102,
862 N.E.2d 803, 116. "Claim preclusion prevents subsequent actions, by the same parties or their
privies, based upon any claim arising out of a transaction that was the subject matter of a
previous action. . . . Where a claim could have been litigated in the previous suit, claim
preclusion also bars subsequent actions on that matter." Id. (emphasis added) (citation
omitted). "Issue preclusion, on the other hand, serves to prevent relitigation of any fact or point
that was determined by a court of competent jurisdiction in a previous action between the same
parties or their privies. . . . Issue preclusion applies even if the causes of action differ." Id. at ¶ 7
(citation omitted). "[T]tle doctrine of res judicata requires a plaintiff to present every ground for
relief in the first action, or be forever barred from asserting it." Grava v. Parkman Twp., 73 Ohio
St.3d 379, 382, 653 N.E.2d 226 (1995) (citation omitted). Accord: Nat'l Amusements, Inc. v.
City of Springdale, 53 Ohio St.3d 60, 62, 558 N.E.2d 1178 (1990) ("It has long been the law of
Ohio that 'an existing final judgment or decree between the parties to litigation is conclusive as
to all claims which were or might have been litigated in a first lawsuit.') (citation
omitted). "[T]he doctrine of res judicata is applicable to defenses which, although not raised,
could have been raised in the prior action." Johnson's Island, Inc. v. Bd. of Twp. Trustees, 69
Ohio St.2d 241, 246, 431 N.E.2d 672 (1982) (emphasis added).
D.

OCC Ignores Two Rulings by the Supreme Court of Ohio That the
RSC Is Lawful

Continuing its pattern of ignoring controlling law that is adverse to its position,
OCC also ignores the two Supreme Court of Ohio cases that the Commission cited (¶ 56) that
held that the RSC is lawful. Constellation NewEnergy, Inc. v. PUC, 104 Ohio St.3d 530, 20049

Ohio-6767, 820 N.E.2d 885, ¶ 39-40; Ohio Consumers' Counsel v. PUC, 114 Ohio St.3d 340,
2007-Ohio-4276, 872 N.E.2d 269,1117-26.
Specifically, the RSC (also called the Rate Stabilization Surcharge ("RSS") in
earlier cases) was established six years and two rate plan cases before the ESP I case. In 2003,
the RSC was included in a Stipulation and Recommendation that was approved by the
Commission. In re The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, et al.,
Stipulation and Recommendation (May 28, 2003) at ¶ IX.E. That Stipulation provided that the
RSC would be implemented in a subsequent case. Id. An intervenor in that 2003 case appealed
that Commission decision to the Supreme Court, and argued that the RSC was not lawful. The
Court rejected that argument:
"The commission specifically found: 'An RSS is reasonable and
legally sustainable * * *. As to the issue of whether the RSS
should apply to all customers, whether or not they purchase their
generation from [AES Ohio], the Commission would note,
initially, that representatives of all customer groups agreed, in the
stipulation, with charging the RSS to all customers. In addition,
the Commission finds it is reasonable for [AES Ohio] to argue that
it will incur costs in its position as the provider of last resort
["POLR"], which costs would not be recoverable other than
through the RSS. While the Commission is not finding that the
costs specified in the stipulation as the basis for the RSS are POLR
costs, the Commission does find that the existence of POLR costs
makes it reasonable to apply the RSS to all customers.'
Constellation disputes both of the justifications the commission
gave for approving the RSS mechanism. However, Constellation's
arguments lack substance and are unconvincing. The record
supports the commission; it does not support Constellation. Thus,
we find no error in the commission's findings as to the RSS
mechanism."
Constellation, 2004-Ohio-6767 at ¶ 39-40 (emphasis added).
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The RSC was later implemented in a 2005 Commission case, which was also
resolved via a Stipulation and Recommendation that was approved by the Commission. In re
The Dayton Power and Light Company, Case No. 05-276-EL-AIR, et al., Stipulation and
Recommendation (Nov. 3, 2005) at ¶ I.C. OCC appealed that Commission decision to the
Supreme Court, but the Court again held that the RSC was lawful:
"OCC maintains that the commission erred when it approved a
distribution-service rate increase to compensate [AES Ohio] for
costs that are purely generation-service costs. The commission's
approval of the rate and amount is in conformity with applicable
law. . . .
In the MDP-extension stipulation in 2003, [AES Ohio] proposed a
rate-stabilization surcharge, which was intended to allow [AES
Ohio] to increase rates in order to recover increases in generationrelated costs for fuel, for actions taken in compliance with
environmental and tax laws and for physical security and cyber
security. These increased costs were to be collected from all
customers, whether they purchased generation service from [AES
Ohio] or from another supplier. With respect to those customers
who do not take generation service from [AES Ohio], the ratestabilization surcharge would compensate [AES Ohio] for the risks
and costs that [AES Ohio] will incur as a POLR. See R.C.
4928.14(C).
* * *

. . . Accordingly, the PUCO's order is affirmed with regard to the
amount of the charge . . ."
Ohio Consumers' Counsel, 2007-Ohio-4276, at ¶ 17-18, 26 (emphasis added).
E.

AES Ohio Still Provides POLR Service

OCC asserts (pp. 4-6) that AES Ohio is no longer providing POLR service and
that the RSC is thus unlawful. The Commission should reject that argument for the following
separate and independent reasons:
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First, the Commission should reject that argument for the four reasons listed
above, namely:
1.

The RSC is not at issue in these cases.

2.

The Commission was required by R.C. 4928.143(C)(2)(b) to reinstate the
RSC when AES Ohio terminated ESP III.

3.

OCC is barred by R.C. 4903.10, res judicata and collateral estoppel from
challenging the RSC.

4.

The Supreme Court has twice held that the RSC is lawful.

Second, the Commission correctly held in ESPIthat AES Ohio remains subject to
POLR risk:
"In addition, the Commission has noted that the RSC is a nonbypassable POLR charge to allow [AES Ohio] to fulfill its POLR
obligations. R.C. 4928.141 provides that the EDU must provide
consumers with an SSO of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. While POLR
service is currently provided by competitive bidding process
auction participants, [AES Ohio] retains its obligation, over the
long term, to serve as provider of last resort. Therefore, pursuant to
R.C. 4928.141, [AES Ohio] maintains a long-term obligation to
serve as provider of last resort, even while POLR services are
being provided by competitive bidding auction participants in the
short-term. We note there have been substantial disruptions in the
competitive bidding auction schedules due to litigation regarding
capacity auctions at the Federal Energy Regulatory Commission
(FERC). In re Ohio Edison, et al., Case Nos. 16-776-EL-UNC et
al, Second Entry on Rehearing (Feb. 24, 2021) at Tift 4-5. These
disruptions are the reason that competitive auctions have not been
held to supply the SSO after May 31, 2022. The litigation at FERC
appears to have been resolved, although that resolution could be
affected by appeals to the Federal Court of Appeals. Id. at ¶ 22.
Therefore, we cannot find that [AES Ohio] bears zero POLR risk.
Although the POLR risk is difficult to quantify, the signatory
parties, including OCC, did stipulate in the ESPI Stipulation to
continue the RSC at the rate previously approved in the [AES
Ohio] RSP Extension Case. The stipulated RSC was designed to
collect 11 percent of [AES Ohio]'s generation rates as of January 1,
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2004, which at that time was $76,250,127. [AES Ohio] RSP
Extension Case, Opinion and Order (Dec. 28, 2005) at 3, 11; see
also Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio
St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269, ¶ 8, fn. 3. As we
noted in the Third Entry on Rehearing in this proceeding:
'The Stipulation, which includes the RSC, was
adopted by the Commission after holding a hearing
and providing parties the opportunity to fully
litigate this case. * * * The parties agreed that 1)
the settlement was the product of serious bargaining
among capable, knowledgeable parties; 2) the
settlement, as a package, benefits ratepayers and the
public interest; and 3) the settlement package does
not violate any important regulatory principle or
practice. Stipulation (Feb. 24, 2009) at 1-2. The
Stipulation states, in no uncertain terms, "[t]his
Stipulation contains the entire Agreement among
the Signatory Parties, and embodies a complete
settlement of all claims, defenses, issues and objects
in these proceedings." Stipulation (Feb. 24, 2009) at
17-18. Third Entry on Rehearing at ¶ 31.'
We are reluctant to disturb the stipulated rates based upon the
contention of one of the signatory parties, out of many, that
circumstances have changed. The stipulated rates have never been
subject to reconciliation or true up to recover a fixed revenue
requirement. Further, the stipulated rates for the RSC have never
been adjusted, irrespective of any changes in customer usage or to
reflect changes in the market in [AES Ohio]'s service territory; the
rates for the RSC today are exactly the same as they were when the
ESPI Stipulation was adopted in 2008. We are not persuaded that
the stipulated rates should be changed now."
ESPICase, Fifth Entry on Rehearing (June 16, 2021) at TT 28-29. Accord: ESPI Case, Finding
and Order (Aug. 26, 2016) at ¶ 23.
In addition to the reasons cited by the Commission, AES Ohio is still subject to
POLR risk for the following reasons.
1.

The SSO auctions are conducted periodically, and there is no guarantee

that they will continue or that any suppliers will bid. AES Ohio thus bears a POLR risk that it
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will have to provide generation service to some or all of its customers if there are not enough
bidders at auction.
2.

A significant weather event could cause winning bidders to default on

their obligation to provide generation service to SSO customers. Generation service within the
SSO is provided to customers at a fixed price, and there is a risk that winning bidders will default
when demand and market prices spike. AES Ohio would then be required by R.C. 4928.141(A)
to supply generation to those customers, which imposes a POLR risk on AES Ohio. (The
collateral posted by winning bidders may be inadequate because it is only for 30 days, and
because the winning bidders could default when market prices are at an extreme peak.)
The February 2021 winter storm in Texas demonstrate that weather events can
cause wide swings in the price of generation and cause providers to default. Indeed, the weather
events in Texas caused a utility to default in Ohio. In re Entrust Energy East Inc., Case No. 122854-EL-CRS, Entry (Mar. 3, 2021) at In 2-6.
Further, OCC witness Kahal admitted that there was still POLR risk for AES
Ohio as to the customers that receive SSO service:
"Q.
What would happen if one of the winning bidders at the
auction were to default and not provide generation service?
A.

* * *

They can involve a lot of things. First of all,I think — as
your question suggests, Standard Service Offer still has to be
provided. That is, the Standard Service Offer customers have to be
served. Sometimes this is done by shifting the load onto other
suppliers, that is, other winning bidders in the auction.
Sometimes the utility — if that's not done, sometimes the utility
goes in the market directly and procures the power that's no longer
being supplied by the — by the supplier that defaulted so there are
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procedures for dealing with that, but at the end of the day, the
customers will be served, and they have to be served one way or
the other."
Transcript of Hearing held January 11-15, 2021 ("Tr.") Vol. III, at 431-32 (Kahal Test.)
(emphasis added).
3.

For customers that have switched -- i.e., do not take SSO service -- they

have the right to return to SSO service. R.C. 4928.141(A). They are likely to exercise that right
if market prices are high and they are unable to sign a favorable contract with a competitive
supplier or are on a variable rate with a competitive supplier; in that instance, it may be cheaper
for them to return to the fixed-price generation service under the SSO. Those customers should
then be served by the winning bidders from prior auctions, but as demonstrated above, there are
risks that (a) there will be no such winning bidders; or (b) the winning bidders will not be able or
willing to supply the additional generation required for the returning customers, or will default
on their obligations. In those instances, AES Ohio would be obligated to procure generation to
serve those customers, which imposes POLR risks upon AES Ohio.
Indeed, the Supreme Court of Ohio has acknowledged that POLR obligations
impose risks on a utility. Constellation NewEnergy, Inc., 2004-Ohio-6767 at ¶ 39, n. 5 ("POLR
costs are those costs incurred by [the utility] for risks associated with its legal obligation as the
default provider, or electricity provider, of last resort, for customers who shop and then return to
[the utility] for generation service") (emphasis added); In re Application of Columbus S. Power
Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, ¶ 23. ("Under Ohio law, customers
may purchase generation service from a competitive supplier. If such a supplier fails to provide
service, 'the supplier's customers * * * default[] to the utility's standard service offer * * * until
the customer chooses an alternative supplier.' R.C. 4928.14. This obligation to stand ready to

15

accept returning customers makes the utility the 'provider of last resort,' or 'POLR.'") (citations
omitted).
OCC's reliance (pp. 3-5) on the Court's decision in In re Application of Columbus
S. Power Co., is misplaced. In that case, the Court found that "no evidence supports the
commission's characterization of [AEP's POLR] charge as based on costs." 2011-Ohio-1788
at ¶ 29 (emphasis added). However, the Court made clear that it expressed "no opinion" on
whether AEP could support its POLR charge with actual evidence and whether a "non-costbased POLR charge is reasonable and lawful":
"On remand, the commission may revisit this issue. To be clear,
we express no opinion on whether a formula-based POLR charge
is per se unreasonable or unlawful, and the commission may
consider on remand whether a non-cost-based POLR charge is
reasonable and lawful. Alternatively, the commission may consider
whether it is appropriate to allow AEP to present evidence of its
actual POLR costs. However the commission chooses to proceed,
it should explain its rationale, respond to contrary positions, and
support its decision with appropriate evidence."
Id. at ¶ 30 (emphasis added). That decision is not applicable here for three reasons.
First, OCC failed to make that argument in its post-hearing brief. The argument is
thus waived. City of Parma v. Pub. Util. Comm., 86 Ohio St.3d 144, 148, 712 N.E.2d 724
(1999) ("By failing to raise an objection until the filing of an application for rehearing, Parma
deprived the commission of an opportunity to redress any injury or prejudice that may have
occurred.").
Second, unlike the AEP POLR charge, the Court twice found that AES Ohio's
RSC was supported by the evidence and was lawful. Constellation New Energy, 2004-Ohio-
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6797 at ¶ 39-40; Ohio Consumers' Counsel, 2007-Ohio-4276 at1117-26. The In re Columbus
Southern Power case is thus inapplicable.
Third, as demonstrated above, the RSC is intended to compensate AES Ohio for
the risks of its POLR obligations. The Court in In re Columbus Southern Power expressed "no
opinion" on whether such a "non-cost-based POLR charge is reasonable and lawful."
The Commission should thus reject the argument by OCC that AES Ohio no
longer has a POLR obligation and risk.
F.

The RSC Is Not a Financial Integrity Charge

OCC asserts (pp. 6-8) that the RSC is a financial integrity charge and is thus
illegal. The Commission should reject that argument for the following separate and independent
reasons:
First, the Commission should reject that argument for the five reasons listed
above, namely:
1.

The RSC is not at issue in these cases.

2.

The Commission was required by R.C. 4928.143(C)(2)(b) to reinstate the
RSC when AES Ohio terminated ESP III.

3.

OCC is barred by R.C. 4903.10 res judicata and collateral estoppel from
challenging the RSC.

4.

The Supreme Court has twice held that the RSC is lawful.

5.

The RSC is a POLR charge, not a financial integrity charge.

Second, OCC asserts (pp. 6-8) that AES Ohio's financial integrity would be in
jeopardy if the RSC was invalidated. It is true that AES Ohio's financial integrity (and its ability
to provide safe and reliable service) would be at risk without the RSC. Apr. 1, 2020 Direct
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Testimony of R. Jeffrey Malinak ("AES Ohio Ex. 1A), p. 61; Apr. 1, 2020 Direct Testimony of
Gustavo Garavaglia M. ("AES Ohio Ex. 6A"), pp. 15-16. However, as demonstrated above, the
RSC is a POLR charge, not a financial integrity charge. AES Ohio also needs its distribution
and transmission revenue to maintain its financial integrity. The fact that AES Ohio needs the
RSC to maintain its financial integrity does not mean that the RSC is a financial integrity charge.
III.

THE STIPULATION DID NOT MODIFY ESPI
Given that OCC asserts in Assignment of Error No. 1 that the Commission should

have modified ESPIby eliminating the RSC, it is ironic that OCC asserts in Assignment of Error
No. 2 that the Commission was barred from modifying ESPI and thus erred by approving
economic development grants and incentives in the Stipulation. The Commission should reject
that argument for the following reasons.
First, Stipulation ¶ 15 provides that those incentives and grants will be paid by
AES Ohio, and not by customers. OCC thus does not have standing to challenge incentives and
grants because residential customers are not paying them. Util. Serv. Partners v. PUC, 124 Ohio
St.3d 284, 2009-Ohio-6764, 921 N.E.2d 1038, ¶ 49.
OCC argues (pp. 11-12) that all customers are paying the economic development
incentives and grants because the customers are paying the RSC. However, as the Commission
knows, most utility investments and expenses can be recovered from customers in rates
(assuming prudency, etc.). Unlike those other items, the economic development incentives and
grants cannot be recovered from customers. Stipulation, ¶ 15. The Commission should thus
conclude that customers are not paying for the incentives and grants. (For example, if an
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employer pays a salary to an employee, and that employee uses some of that money to buy a car,
that does not mean that the employer paid for the car.)
OCC also claims (p. 12) that AES Ohio witness Garavaglia admitted that the
incentives and grants were "an explicit quid pro quo" for the RSC. Not true. Mr. Garavaglia
was asked whether the economic development benefits would be provided if the RSC was
eliminated, and he responded "if the RSC is eliminated, there is no Stipulation, right? And there
is no $30 million." Tr. Vol. II at 326 (Garavaglia Test.). Mr. Garavaglia's testimony thus makes
the unremarkable points that: (a) AES Ohio would withdraw from the Stipulation if the RSC
was terminated; and (b) if AES Ohio withdraws from the Stipulation, there are no economic
development incentives or grants. But AES Ohio could withdraw from the Stipulation if any of
its terms were altered, and if AES Ohio withdraws from the Stipulation, there would also be no
SGP, no EV rebate program, etc. Mr. Garavaglia's testimony does not establish that the RSC
was a "quid pro quo" for the economic development incentives and grants.
Second, the incentives and grants are not part of ESP I. They were approved in
these cases, not ESP I. The fact that they have a term that expires when ESPIexpires does not
make them an ESP term.
Third, R.C. 4905.31(E) expressly authorizes a utility to implement a "financial
device" to implement "economic development and job retention program[s]." While that section
says that the utility "may" recover the costs of those programs from customers, there is no
requirement that the utility do so.
The Stipulation explains that the purpose of the incentives and grants was to
"assist Ohio businesses and healthcare providers with their expenses so that they are better able
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to respond to financial consequences of COVID-19 and restart Ohio's economy in [AES Ohio's]
service area, and to further State policies and to enhance the State's competitiveness in the
national and global economies." Stipulation, ¶ 15. Accord: Nov. 30, 2020 Testimony of Sharon
R. Schroder in Support of the Stipulation and Recommendation ("AES Ohio Ex. 4"), p. 27. OCC
does not dispute that the incentives and grants will assist the recipients to respond to COVID-19
and assist the economy in the state, so the incentives and grants thus satisfy R.C. 4905.31(E).
OCC asserts (p. 12) that the incentives and grants must be authorized as "part of
one of the four cases that are pending before the Commission, but that is not so. There is nothing
in R.C. 4905.31(E) that would prohibit the Commission from approving a Stipulation that
included incentives and grants under that section.
Fourth, the ESPI Stipulation authorizes an "Economic Development Rider," so
that Stipulation plainly authorizes AES Ohio to operate economic development programs. ESPI
Case, Stipulation and Recommendation (Feb. 24, 2009) at ¶ 10. There is no requirement in the
ESPI Stipulation that AES Ohio recover the costs of economic development programs. The ESP
I Stipulation is thus an independent basis for AES Ohio to implement the incentives and grants.
IV.

THE STIPULATION WILL BENEFIT ALL CUSTOMERS
A.

OCC Does Not Quote the "Entirety" of the Commission's Decision on
the Second Prong

OCC claims (pp. 14-15) to quote "the entirety of the PUCO's discussion regarding
the second prong" and asserts that the Commission's analysis of the second prong "does not
come close to meeting the requirements of R.C. 4903.09." The principal defect in OCC's
argument is that it does not quote "the entirety of the PUCO's discussion regarding the second
prong."
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Specifically, OCC starts to quote paragraph 50 of the Commission's Order in the
middle of the paragraph, and OCC's quote omits this sentence from its quote: "As more fully
described below, we reject the individual arguments raised by OCC regarding the ratepayer and
public benefits of the settlement." OCC's omission of the phrase "[a's more fully described
below" is important because in its discussion of prong three, the Commission identified many
benefits of the Stipulation.
Specifically, in its discussion of prong three, the Commission identifies numerous
benefits of the Stipulation, including:
1.

"[T]he Company's continuing operation pursuant to ESPIdoes not create
the expectation of significantly excessive profits." Order at ¶ 57.

2.

"[T]he continuing operation of ESPIis more favorable in the aggregate to
an MRO." Id. ¶ 58.

3.

"[AES Ohio's] commitment to invest $267 million in SGP PhaseIduring
the four-year period following approval of the Stipulation." Id.

4.

"[W]e agree with the Company that its FIC expectations in an MRO case
would likely exceed the costs of the continuing RSC such that the MRO is
not more favorable in the aggregate to ESP I." Id.

5.

AES' plan to invest an additional $150 million in AES Ohio. Order at

¶ 64.
6.

"[T]he SGP is expected to provide $413 million in net customer benefits,
including reductions in energy and utility costs, service reliability and
cybersecurity improvements, reduced line losses, and improved safety."
Id. ¶ 75.

7.

"[AES Ohio]'s commitment to pursue a new ESP that will be devoid of
credit-related and POLR charges." Id. ¶ 79.

In addition to those benefits, the testimony of AES Ohio witness Schroder
identifies extensive benefits of the Stipulation. AES Ohio Ex. 4, pp. 15-32 (Nov. 30, 2020
Schroder Test.)
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Finally, OCC asserts (pp. 15-16) that the SGP will not benefit customers. The
Commission should reject that argument for the reasons identified in AES Ohio's Initial Brief
(pp. 11-18) and Reply Brief (pp. 10-19).
B.

The Benefits in the Stipulation Are Supported by the Record

OCC asserts (pp. 16-25) that the specific benefits that the Commission identifies
in ¶ 50 "are without record support." As an initial matter, as demonstrated above, the
Commission's Order identifies extensive benefits of the Stipulation in addition to the benefits
identified in 1150. As demonstrated below, the Commission should reject OCC's argument that
the benefits identified in ¶ 50 are without record support.
1.

AES' plan to invest in AES Ohio is a benefit of the Stipulation

OCC's argument (pp. 16-17) that AES Ohio's plan to invest in AES Ohio is
"without record support" is puzzling, since that plan is recited in the Stipulation (p. 3), described
in the testimony of AES Ohio's Chief Financial Officer (Apr. 1, 2020 Direct Testimony of
Gustavo Garavaglia M. ("AES Ohio Ex. 6A"), p. 25, and included in financial projections filed
by AES Ohio (Significantly Excessive Earnings Test, Schedules 1-10 ("AES Ohio Ex. 3"),
Schedule 1, Line 21). All of those documents were admitted into the record.
Further, last year, AES invested $150 million into AES Ohio. AES Ohio's Chief
Financial Officer explained that a second $150 million investment was in 2021 "contingent on
the existence of the IIR" (AES Ohio Ex. 6A, p. 26) (Apr. 1, 2020 Garavaglia Test.), and since the
Commission approved recovery of SGP expenditures through the IIR (II 99), AES plans to make
that $150 million investment this year.
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2.

The benefits of the SGP are supported by the record

OCC's argument (pp. 16, 18-19) that the benefits of the SGP "are without record
support" is also puzzling, since there was extensive evidence admitted into the record to show
those benefits. Stipulation, Ex. 4; AES Ohio Ex. 4, pp. 15-23 (Nov. 30, 2020 Schroder Test.);
AES Ohio Ex. 5 (detailed supporting schedules).
The Commission should reject OCC's arguments regarding Mr. Alvarez's
testimony for the reasons identified in AES Ohio's Initial Brief (pp. 11-18) and Reply Brief
(pp. 10-19).
3.

ESPIIncludes the IIR

OCC's argument (pp. 19-22) that ESPIdoes not include an IIR is also puzzling,
since the ESPI Stipulation expressly includes the IIR. ESP I Case, Stipulation and
Recommendation (Feb. 24, 2009) at p. 5.
The IIR was initially set to zero (id. at p. 7), so AES Ohio did not file a tariff for
the IIR with a zero rate in 2009 after the ESPI Stipulation was approved. The Commission
should reject OCC's argument that the fact that AES Ohio did not file an IIR tariff set at zero in
2009 now bars AES Ohio from implementing the IIR, for three reasons:
First, R.C. 4928.143(C)(2)(b) requires the Commission to implement the utility's
"most recent standard service offer," not its prior tariffs. AES Ohio's most recent standard
service offer was established in the ESPI Stipulation, and it included the IIR.
Second, the IIR was established by the ESPIand approved by the Commission.
The fact that AES Ohio did not file a tariff stating that the IIR was set at zero does not change
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the fact that the IIR was an existing component of ESPIat that time. There is no requirement
that AES Ohio file a tariff for a rider that is set at zero.
Third, AES Ohio's current tariffs contain an IIR, which was approved by the
Commission in the ESPI case. ESP I Case, Second Finding and Order (Dec. 18, 2019) at ¶ 2935. In the ESPI case, OCC did not seek rehearing on the ground that AES Ohio was not entitled
to implement an IIR, so OCC has waived the issue. Tr. Vol. V at 770-71 (Williams Test.).
Fourth, OCC's argument (p. 21) that AES Ohio cannot use the IIR from ESP Ito
collect its Smart Grid expenditures because AES Ohio filed its Smart Grid Plan when an ESP III
was in effect makes no sense. ESP III is no longer in effect, and AES Ohio is thus operating
under ESP I, which includes the IIR, which expressly authorizes the recovery of Smart Grid
expenditures. The filing made in 18-1875-EL-GRD contained the necessary elements for
approval under the IIR — business cases for AMI and Smart Grid.
4.

The limitation on future stability charges is a significant
benefit of the Stipulation

The Stipulation requires AES Ohio to file for ESP IV by October 1, 2023, and
limits AES Ohio's ability to seek financial integrity charges in that application:
"[AES Ohio]'s ESP IV Application shall not seek to implement any
nonbypassable charge to customers related to provider of last
resort risks, stability, financial integrity, or any other charge that is
substantially calculated based on the credit ratings, debt, or
financial performance of any parent or affiliated company of [AES
Ohio]. By way of example, the Signatory Parties agree that this
limitation does not prevent [AES Ohio] from proposing in the
future riders that recover actual costs that [AES Ohio] has incurred
or will incur, distribution or transmission related revenue that
[AES Ohio] has foregone or will forego, or distribution or
transmission related investments (including a return on and of the
investments) that [AES Ohio] has made or will make."
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Stipulation, ¶ 20.a. The Commission correctly found that that limitation was a significant benefit
of the Stipulation. Order, ¶ 79.
OCC asserts (pp. 22-23) that the Stipulation should have gone further and
included additional limitations on AES Ohio's ability to seek future charges. However, OCC
offers no legal or factual justification for imposing additional limitations on the types of charges
that AES Ohio could seek in a future case.
If AES Ohio can establish in ESP IV that it is entitled under the law and the facts
to implement a charge that is not barred by Stipulation ¶ 20.a., then that charge should be
implemented. The fact that AES Ohio agreed to certain limitations on the types of charges that it
could seek in ESP IV is not a basis to impose additional limitations on the types of charges that
AES Ohio could seek in the future.
V.

THE STIPULATION BENEFITS ALL PARTIES
OCC asserts (pp. 25-27) that the Signatory Parties constitute a "redistributive

coalition" and that the Stipulation is not the product of serious bargaining because it provides
significant benefits "only" to the Signatory Parties and there is no record evidence to support the
Commission's conclusion that there are significant concessions benefitting the public interest.
However, as demonstrated in the following chart, OCC is wrong -- the Stipulation
benefits all customers, not just the Signatory Parties:
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Who Receives
the Benefit

Benefit
I. Smart Grid Benefits
1.

AES Ohio's Smart Grid Plan ("SGP") will result in
utility O&M savings of $52.7 million. Stipulation,
Ex. 4.

All customers

2.

AES Ohio's SGP will result in utility avoided capital
expenditures worth $13.2 million. Id.

All customers

3.

AES Ohio's SGP will result in utility billing process
efficiencies of $31.1 million. Id.

All customers

4.

AES Ohio's SGP will result in customer energy and
demand savings of $75.7 million. Id.

All customers

5.

AES Ohio's SGP will result in customer benefits of
improved reliability of $90.6 million. Id.

All customers

6.

AES Ohio's SGP will result in customer electric
vehicle ("EV") savings of $83.6 million. Id.

All customers may purchase
EVs

7.

AES Ohio's SGP will result in societal benefits
associated with reducing greenhouse gases of $13.5
million. Id.

All customers

8.

AES Ohio's SGP will result in an economic impact of
AES Ohio's investments of $336.8 million. Id.

All customers

9.

AES Ohio agreed to accelerate certain portions of the
SGP, such as CVR/VVO, thereby accelerating benefits
to customers. Id. at Ex. 1, p. 1.

All customers

10. By reducing miles driven by AES Ohio trucks, the
SGP promotes safety. AES Ohio Ex. 4, p. 20 (Nov.
30, 2020 Schroder Test.).

All customers, AES Ohio
employees, AES Ohio
contractors

II. Continuing ESPI
1.

The Stipulation provides that ESPI will continue.
Stipulation, If 19.c.i. AES Ohio needs ESP Ito
continue so that it can provide safe and reliable
service. AES Ohio Ex. 1A, pp. 57-66 (Apr. 1, 2020
Malinak Test.).
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All customers

Who Receives
the Benefit

Benefit
III. Other benefits
1.

AES Ohio's Application in Pub. Util. Case Nos. 181875-EL-GRD, et al. sought Commission approval to
make investments and operations and maintenance
expenditures associated with its SGP totaling $866.9
million over 20 years. SmartGrid Application, ¶ 9.
The Stipulation caps those expenditures at $267.6
million over four years. Stipulation, ¶ 2.

All customers

2.

AES Ohio's SmartGrid Application proposed that a
portion of estimated cost savings associated with grid
modernization would be passed through to customers
when AES Ohio filed future rate cases. The
Stipulation now guarantees that the updated estimated
amount of total savings, which includes all categories
of operational savings, will be passed back to
customers through the IIR, which will allow customers
to benefit from those savings more quickly. Id. ¶ 3.b.

All customers

3.

The Stipulation establishes stringent procedures for the
auditing of AES Ohio's SGP Phase 1 investments and
expenditures. Id. ¶ 5.a. There was no such
requirement in AES Ohio's SmartGrid Application.

All customers

4.

The Stipulation establishes procedures for AES Ohio
to update the Commission and interested parties
regarding the status of grid modernization. Id. TT 5.b,
5.c. There were no such procedures in AES Ohio's
SmartGrid Application.

All customers

5.

The Stipulation establishes a Smart Thermostat
Program, which will be funded by AES Ohio with
shareholder dollars and can help reduce energy and
demand for customers. Id. ¶ 9. There were no such
provisions in AES Ohio's SmartGrid Application.

All customers

6.

AES Ohio's SmartGrid Application provided for
recovery of investments and expenditures associated
with a new Customer Information System ("CIS").
SmartGrid Application, Ilt 2.c, 13. The Stipulation
provides that investments and expenditures associated
with the CIS will be recovered through base rates
instead of through the IIR like other SGP Phase 1

All customers
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Who Receives
the Benefit

Benefit
components. Stipulation, ¶ 10.g. That provision will
benefit customers because it will ensure that the CIS
system is fully functional, prior to AES Ohio seeking
recovery of invested dollars.
7.

The Stipulation contains detailed provisions regarding
the appropriate and timely access of customer data to
customers, CRES providers and third parties. Id. ¶ 11.

All customers, CRES and
Third Parties

8.

The Stipulation includes shareholder funding for a
weatherization program for low-income customers,
and a water heater pilot program directed at lowincome residential customers. Id. ¶ 12.

Low-income residential
customers

9.

The Stipulation contains benefits for the City of
Dayton, including but not limited to prioritization of
the installation of the SGP in economically
disadvantaged areas of the City; $350,000 in annual
financial contributions of AES Ohio shareholder
dollars to the PACE program, economic development,
and low-income residents; and a commitment to
provide support relating to an interconnection of net
metering systems for two City of Dayton Solar
Projects. Id. In 13, 16.b. In addition, the Stipulation
contains a waiver of fees for alternative feed service
for City of Dayton accounts that have redundant
service. Id. ¶ 13.a.iv.

City of Dayton, and its
residential, commercial and
industrial residents

10. The Stipulation contains a waiver of redundant fees for The members of the Ohio
members of the Ohio Hospital Association. Id. ¶ 14.a. Hospital Association benefit
directly. All customers
benefit from lower costs to
hospitals and access to
hospitals served by resilient
electric service.
11. The Stipulation contains economic development
incentives and grants for hospitals and manufacturers
in AES Ohio's service territory. These benefits are
intended to assist those organizations in responding to
the financial consequences of COVID-19 and
restarting Ohio's economy by supporting large
employers that are key drivers of economic
development in the region, thereby benefiting the
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The Signatory Parties listed in
¶ 15 benefit directly. All
parties, customers, and the
State of Ohio benefit from
economic development
incentives and grants and the
quicker recovery from the

Who Receives
the Benefit

Benefit
region and State more broadly. Id. ¶ 15. AES Ohio
will bear the cost of these incentives and grants and
will not recover that cost from customers. Id.

financial consequences of
COVID-19.

12. The Stipulation further provides $250,000 of support
toward analyzing the technical aspects of an energy
resiliency project in or near the Wright-Patterson Air
Force Base. The project may include renewable
energy and distributed energy resources, energy
storage, advanced control systems, and reduction of
energy consumption through lighting and water
upgrades, and HVAC improvements. Id. ¶ 16.a. AES
Ohio will also bear this cost and will not recover that
cost from customers. Id.

Wright-Patterson Air Force
Base, which is not a Signatory
Party, benefits directly. All
customers benefit from
environmental expenditures.
All parties, customers, and the
State of Ohio benefit from a
resilient, local Air Force
Base, that is the largest
single-site employer in the
State.

13. The Stipulation further provides that AES Ohio will
provide $1 million in shareholder dollars toward a
solar project owned by IGS. Id. ¶ 16.c.

IGS benefits directly. All
customers benefit from
environmental expenditures.

14. The Stipulation further provides that AES Ohio's ESPI All customers
passes the SEET and MFA test in R.C. 4928.143(E)
and the SEET in R.C. 4928.143(F), and the Signatory
Parties agree not to challenge AES Ohio's right to
operate under ESP I. Id. VII 19.a, 19.c.i., and 19.c.iii.
These provisions reduce regulatory uncertainty, bolster
AES Ohio's financial integrity and ability to provide
safe and reliable service. The Stipulation further
reduces litigation expense by consolidating these
proceedings and narrowing the contested issues before
the Commission.
15. The Stipulation provides that AES Ohio will file an
application for approval of ESP IV by October 1,
2023, which will create a period of rate stability for
AES Ohio. Id. ¶ 20. AES Ohio's rate plans and
associated rates have been subject to significant
changes in recent years: AES Ohio implemented ESP
IIin 2013; reverted to ESPIin 2016; implemented
ESP III in 2017; and again reverted to ESPIin 2019.
The Stipulation benefits customers and AES Ohio by
creating a period of rate certainty until ESP IV is
approved.
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All customers

Who Receives
the Benefit

Benefit
16. The Stipulation also benefits customers by providing
that AES Ohio will file an application for an ESP, not
an MRO, in 2023. Id. The Commission repeatedly
has found that ESPs were more favorable in the
aggregate than MROs, so AES Ohio's commitment to
file for an ESP benefits customers.

All customers

17. The Stipulation further benefits customers by
prohibiting AES Ohio from proposing in ESP IV a
nonbypassable charge related to provider of last resort
risks, stability, financial integrity, or any other charge
that is substantially calculated based on the credit
ratings, debt, or financial performance of any parent or
affiliated company of AES Ohio, thus eliminating
customer exposure to such charges in AES Ohio's next
electric security plan. Id.

All customers

OCC's assertion that the Stipulation was the product of a "redistributive coalition"
that benefits "only" the Signatory Parties is thus demonstrably false. The Stipulation provides
tremendous benefits to all of AES Ohio's customers and other stakeholders.
The Commission should also consider the fact that AES Ohio made significant
concessions in the Stipulation. AES Ohio Ex. 4, pp. 30-32 (Nov. 30, 2020 Schroder Test).
OCC's suggestions (pp. 25-27) that the intervening Signatory Parties gave AES Ohio everything
that it wanted in the Stipulation are thus false.
Additional flaws in OCC's argument include:
1.

The Commission proceedings are open: OCC witness Dr. Hill claims that

the Signatory Parties acted in their own self-interest, and the Stipulation places costs on parties
that did not participate in the case. Id. at 25. There are two significant defects in that argument.
First, Staff signed the Stipulation. Stipulation, p. 53. Staff is responsible for acting in the
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interests of all of AES Ohio's customers. Second, Dr. Hill admitted that (a) he is not aware of
any party being denied intervention; (b) Commission proceedings are open to the public; (c) the
Commission's docket is available on-line; and (d) the Commission cannot force parties to
intervene. Tr. Vol. IV at 584, 595 (Hill Test.).
2.

Dr. Hill ignores the benefits of the Stipulation: Dr. Hill claims that the

Stipulation benefits only the Signatory Parties. Dec. 17, 2020 Testimony Opposing the
Settlement and Making Consumer Recommendations of Edward W. Hill ("OCC Ex. 3"), pp. 15
(Hill Test.). However, in reaching that conclusion, he considered only the benefits that expressly
mention specific parties. Tr. Vol. IV at 586 (Hill Test.). He did not consider the benefits of grid
modernization or continued reliability. Id. at 587. As demonstrated above, those are benefits to
all of AES Ohio's customers. Further, his definition of a redistributive coalition as a small group
misses the mark here. Only one party, OCC, challenges the Stipulation. All of the other parties
either support it or do not oppose it.
3.

Concessions by AES Ohio: Dr. Hill claims that AES Ohio received

everything that it wanted in the Stipulation. Id. at 588. However, in reaching that conclusion, he
did not compare AES Ohio's Application to the Stipulation. Id. at 588-89. AES Ohio made
significant concessions in the Stipulation. See AES Ohio Ex. 4, pp. 30-32 (Nov. 30, 2020
Schroder Test.).
4.

No recommendations: Dr. Hill is critical of the settlement process that is

typically used in Commission proceedings, but he does not make any recommendations on how
to change that process. Tr. Vol. IV at 595 (Hill Test.).
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Significantly, in FirstEnergy's latest ESP case, Dr. Hill criticized "redistributive
coalitions" in his supplemental testimony. In re Ohio Edison Co., Case No. 14-1297-EL-SSO,
Supplemental Testimony of Edward W. Hill on Behalf of the Ohio Manufacturers' Association
Energy Group (May 11, 2015) at p. 14 ("The addition of the Signatory Parties is merely the use
of what Economist Mancur Olson calls a 'redistributive coalition,' pursuant to which the
Companies assembled a small group to promote policies for their mutual financial benefit. The
purpose of a redistributive coalition is to use political or regulatory processes to generate
financial benefits that cannot be earned through the marketplace."). The Commission rejected
his argument:
"With respect to the claims that the Stipulations represent mere
'favor trading' and a lack of serious bargaining among the parties,
the Commission notes that, while many signatory parties receive
benefits under the Stipulations, we will not conclude that these
benefits are the sole motivation of any party in supporting the
Stipulations. We expect that parties to a stipulation will bargain in
support of their own interests in deciding whether to support a
stipulation. Further, we believe that parties themselves are best
positioned to determine their own best interests and whether any
potential benefits outweigh any potential costs. The claim that
benefits for low-income customers and for small businesses reflect
mere 'favor trading' and a lack of serious bargaining flies directly
in the face of Ohio policy, which calls upon the Commission to
protect at-risk populations and to encourage the education of small
business owners regarding the use of, and to encourage the use of,
energy efficiency programs. R.C. 4928.02(L), (M).
Moreover, the Commission notes that nothing in the Stipulations
can be construed to represent 'favor trading' with Staff. Staff
receives no benefits whatsoever under the Stipulations."
In re Ohio Edison Co., Case No. 14-1297-EL-SSO, Opinion and Order (Mar. 31, 2016) at p.
44. The Commission also rejected that argument in a recent AEP case. In re Ohio Power Co.,
Case No. 14-1693-EL-RDR, et al. Direct Testimony of Edward W. Hill in Opposition to AEPOhio's Settlement Agreement on Behalf of the Ohio Manufacturers' Association Energy Group
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(Dec. 28, 2015) at pp. 16-20; In re Ohio Power Co., Case No. 14-1693-EL-RDR, et al. Opinion
and Order (Mar. 31, 2016) at IN 52-53.
VI.

AES OHIO DID NOT HAVE SIGNIFICANTLY EXCESSIVE EARNINGS
OCC's fifth and sixth assignments of error assert (pp. 27-33) that the Commission

should have concluded that AES Ohio had significantly excessive earnings in 2018 and 2019,
and should be required to issue refunds to customers. As demonstrated below, the Commission
should reject OCC's argument that AES Ohio had significantly excessive earnings for the
following reasons:
a.

proceeds from AES Ohio's DMR should be excluded from AES Ohio's
earnings for 2018 and 2019;

b.

the Commission should recognize in AES Ohio's equity balance amounts
that were written off in prior periods associated with AES Ohio's
generation assets;

c.

the Commission should include in AES Ohio's equity balance $300
million in capital investments that AES made or committed to making in
AES Ohio;

d.

the Commission should make adjustments to the Retrospective SEET
calculation associated with the Tax Cuts and Jobs Act ("TCJA") and
certain property taxes; and

e.

if the Commission were to include AES Ohio's DMR proceeds in the
Retrospective SEET calculation (it should not), then the Commission
should subtract from AES Ohio's earnings the revenue that AES Ohio
would have earned if the RSC had been in effect.

AES Ohio's "base case" for 2018 and 2019 is shown on Schedules 1 and 6 of AES Ohio's
Exhibits, respectively. AES Ohio Ex. 3. Those schedules make the first four adjustments listed
above (the fifth adjustment is an alternative to adjustment 1) and show that AES Ohio's ROE was
0.7% in 2018 and 2.0% in 2019, which ROEs are well below the Retrospective SEET thresholds.
Order, 1167.
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The remaining Schedules in AES Ohio Ex. 3 show that AES Ohio would pass the
Retrospective SEET even if only certain adjustments (or combinations of adjustments) were
made. AES Ohio Ex. 3, Schedules 2-5, 7-10; Dec. 23, 2020 Supplemental Direct Testimony of
R. Jeffrey Malinak ("AES Ohio Ex. 2"), pp. 25-26.
A.

The DMR Should Be Excluded from the Retrospective SEET

As shown below, AES Ohio's DMR revenue should be excluded from earnings
considered in the Retrospective SEET analysis for three separate and independent reasons. If
just that adjustment was made, AES Ohio Ex. 3 shows that AES Ohio's ROE was 3.3% in 2018
(Schedule 2) and 11.7% in 2019 (Schedule 7). Those ROEs are below the applicable SEET
thresholds. Order, ¶ 67.
I.

The DMR was not an "earned return"

AES Ohio Witness Garavaglia explained that the ESP III Stipulation included
significant restrictions on AES Ohio's use of its revenue. Dec. 23, 2020 Direct Testimony of
Gustavo Garavaglia M. ("AES Ohio Ex. 7"), p. 7. Specifically, AES Ohio was required to use
all of its DMR revenue to make debt payments at AES Ohio and DPL Inc., to position AES Ohio
to implement Smart Grid. Id. Further, to ensure that AES Ohio did not use the DMR revenue to
pay debt, but then use other revenue to pay dividends to AES, the ESP III Stipulation prohibited
AES Ohio Inc. from making dividend or tax sharing payments to AES. Id. at 8.
AES Ohio Witness Garavaglia demonstrated that the DMR should not be
considered "earned return" under R.C. 4928.143(F) because of those restrictions:
"Q.

Were the DMR proceeds similar to other revenue that is
typically earned by utilities?
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A.

No. Utilities are typically free to use the revenue that they
earn for any lawful purpose. Utilities can dividend their
revenue to shareholders; utilities can use their revenue to
invest in infrastructure or to pay expenses. The [AES
Ohio] DMR however, had restrictions on its use such that it
could not be used for these purposes; instead, it was
restricted to be used only to pay and reduce debt
obligations. ESP III Stipulation at pp. 3-4. Therefore, the
DMR proceeds were not similar to revenue that is typically
earned by utilities.

Q.

Was the DMR an 'earned return on common equity'
(R.C. 4928.143(F)?

A.

No. As discussed above, [AES Ohio] could not dividend or
otherwise provide the DMR proceeds to AES or its
shareholders. Instead, [AES Ohio] was required to use the
DMR proceeds to make interest and principal payments at
[AES Ohio] and DPL Inc. The DMR proceeds thus were
not an 'earned return' because [AES Ohio]'s use of those
funds was significantly restricted, and those proceeds could
not be provided to AES or its shareholders.

Q.

Do the restrictions in the ESP III Stipulation on making
dividend or tax sharing payments to AES affect whether
the DMR was an earned return?

A.

Yes. The provisions in ESP III Stipulation, pp. 3-4 that
precluded [AES Ohio] and DPL Inc. from making dividend
or tax sharing payments to AES further confirm that the
DMR was not an earned return. Specifically, the purpose
of those provisions was to prevent [AES Ohio] from using
DMR proceeds to pay debt while using other proceeds to
make payments to AES. The prohibitions against making
payments to AES thus reinforced the prohibition against
providing DMR proceeds to AES, further confirming that
the DMR proceeds were not an 'earned return.'

AES Ohio Ex. 7, pp. 10-11 (Dec. 23, 2020 Garavaglia Test.).
The Commission concluded (If 65) that the DMR proceeds should be included in
the SEET pursuant to the Supreme Court's decision that First Energy's DMR proceeds had to be
included in its SEET. See In re Application of Ohio Edison Co. , 157 Ohio St.3d 73, 2019-Ohio-
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2401, 131 N.E.3d 906, ¶ 19. However, that decision is not applicable because First Energy could
not and did not make this argument in that case.
Specifically, in 2019, a Supreme Court plurality held that FirstEnergy's DMR was
not lawful because there were no "real requirements, restrictions, or conditions imposed by the
commission for use of DMR funds." Id. FirstEnergy's DMR proceeds were audited, and the
auditor concluded that those proceeds were placed in a pool so that the funds could "benefit[]
non-Ohio regulated companies" and be "used to pay dividends." In re Ohio Edison Co., Case
No. 17-2474-EL-RDR ("FirstEnergy DMR Audit"), Oxford Advisors Mid-Term Report (June
14, 2019), p. 19. FirstEnergy increased its dividend to its shareholders while receiving its DMR.
Id. at pp. 36-37.
In contrast, AES Ohio's DMR funds were used exclusively to make debt
payments for AES Ohio and DPL Inc., and AES has received no dividends from AES Ohio or
DPL Inc. since 2012. AES Ohio Ex. 7, p. 8 (Dec. 23, 2020 Garavaglia Test.). The audit of AES
Ohio's DMR confirmed those points. In re The Dayton Power and Light Company, Case No. 18264-EL-RDR ("AES Ohio DMR Audit"), Oxford Advisors Mid-Term Report (June 14, 2019),
pp. 11-14.
Thus, unlike AES Ohio, FirstEnergy could not and did not argue to the Supreme
Court that its use of its DMR proceeds was restricted and the DMR therefore did not constitute
an "earned return." The Supreme Court's ruling that FirstEnergy's DMR proceeds should be
included in the SEET does not address the issue presented here, so the Commission is free to find
that AES Ohio's DMR revenue is not an earned return due to significant restrictions placed upon
that revenue.
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2.

The DMR should be excluded from AES Ohio's earned return
as an extraordinary and one-time item

The Commission found that the DMR was not an "extraordinary" charge and
should thus be included in AES Ohio's revenue. Order at ¶ 65. The Commission has held that
"for the SEET calculation, the earned return will . . . exclud[e] any non-recurring, special, and
extraordinary items." In the Matter of the Investigation of the Development of the Significantly
Excessive Earnings Test, Case No. 09-786-EL-UNC, Finding and Order (June 30, 2010 ), p. 18.
The DMR constitutes a "non-recurring" item that should be excluded from AES
Ohio's earned return because the DMR was in place for only a limited amount of time. AES
Ohio Ex. 7, p. 12 (Dec. 23, 2020 Garavaglia Test.). Specifically, the DMR was scheduled to last
for three years. Id. The Commission terminated the DMR before those three years had passed.
Id. The DMR was thus a non-recurring item that should be excluded from AES Ohio's earned
return. Id. Indeed, the Commission acknowledged that "there is a strong presumption that all
ESP charges are limited in duration to the length of the ESP"; thus, the DMR is non-recurring.
Order at ¶ 65.
The DMR also constitutes a "special" and "extraordinary" item that should be
excluded from AES Ohio's earned return. The DMR was approved under
R.C. 4928.143(B)(2)(h), and was intended to allow AES Ohio to improve its financial integrity to
incentivize AES Ohio to implement grid modernization. In re The Dayton Power and Light
Company, Case No. 16-0395-EL-SSO, et al. ("ESP III Case"), Opinion and Order (Oct. 20,
2017) at 7 36-38, 100.
The only other utility in the state that has had a similar charge was FirstEnergy.
However, AES Ohio's DMR was materially different from FirstEnergy's DMR, for two reasons:
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1.

As demonstrated above, AES Ohio's use of its DMR funds was significantly
restricted. AES Ohio Ex. 7, p. 7 (Dec. 23, 2020 Garavaglia Test.). As also
demonstrated above, the Supreme Court plurality held that FirstEnergy's DMR
was not lawful because there were no "real requirements, restrictions, or
conditions imposed by the commission for the use of DMR funds." In re
FirstEnergy, 2019-Ohio-2401 at ¶ 19.

2.

In addition, the Court's plurality explained that the "critical problem" with
FirstEnergy's DMR was that FirstEnergy was not "required" to make any
investment to modernize the distribution grid. Id. at ¶ 18 (emphasis is original).
In contrast, the Commission specifically held that AES Ohio was "required to
implement the modernization plan." ESP III Case, Third Entry on Rehearing
(Sept. 19, 2018) at li 22 (emphasis in original).
AES Ohio's DMR was thus unique in the state of Ohio. Further, Dr. Duann

admitted that he was not aware of any similar rider for any other utility in the country. Tr. Vol. V
at 882 (Duann Test.). Accord: AES Ohio Ex. 2, p. 38 (Dec. 23, 2020 Malinak Test.). The fact
that the DMR was adopted pursuant to the terms of an ESP should not be dispositive of whether
the charge is "extraordinary." Order ¶ 65. Such an analysis would swallow the entire concept of
excluding "non-recurring, special and extraordinary items" because all charges subject to the
SEET are established pursuant to an ESP.
Significantly, FirstEnergy argued to the Supreme Court that its DMR was an
extraordinary item that should be excluded from the SEET, but the Court declined to consider
that issue because the Commission did not expressly address that issue in its order. In re
Determination of Existence of Significantly Excessive Earnings for 2017 under Elec. Sec. Plan
of Ohio Edison Co., ("In re FirstEnergy SEET Application"), 162 Ohio St.3d 651, 2020-Ohio5450, 166 N.E.3d 1191, ¶ 39-50. Whether AES Ohio's DMR is an "extraordinary" item that
should be excluded from the Retrospective SEET is thus an open issue that this Commission may
decide. This Commission should conclude that the DMR was an extraordinary item that should
be excluded from the SEET.
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3.

The DMR was a capital charge that should be excluded from
AES Ohio's earned return

As discussed above, AES Ohio's use of the DMR funds was severely restricted
and dividend payments could not be made to AES during the term of the DMR. ESP III Case,
Stipulation and Recommendation (Jan. 30, 2017) at pp. 3-4. For these reasons, AES Ohio
Witness Garavaglia explained that the DMR should also be excluded from AES Ohio's earned
return because it was a capital charge:

"Q.

Do you consider the DMR to be a capital charge?

A.

Yes. As discussed above, the DMR proceeds were
restricted to being used to pay and reduce debt, so that
[AES Ohio] could borrow under reasonable terms to fund
grid modernization. The DMR was thus targeted at altering
[AES Ohio]'s capital structure and was therefore a capital
charge.

Q.

What conclusions do you draw from that fact?

A.

Iunderstand that the SEET statute allows the Commission
to make appropriate adjustments related to a utility's capital
structure. R.C. 4928.143(F). Since the DMR was a capital
charge, it should not be treated as revenue and should be
excluded from the SEET."

AES Ohio Ex. 7, pp. 12-13 (Dec. 23, 2020 Garavaglia Test.).
The plurality in the FirstEnergy SEET case expressly refused to decide the merits
of this issue (In re FirstEnergy SEET Application, 2020-Ohio-5450 at ¶ 33-36), so it is an open
issue for the Commission. See also id. ¶ 112-13 (Kennedy, J., dissenting in part) (stating that the
FirstEnergy DMR related to its capital structure, and the Commission had discretion to exclude
the DMR revenue from earned return on that basis). The Commission is thus free to decide this
issue and should exclude the DMR revenue from the SEET since the DMR was a capital charge.
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B.

AES Ohio's Asset Impairments Should Be Included in Its Equity
Balance

As the Commission knows, AES Ohio's shareholders have invested billions of
dollars in AES Ohio over the years. As the Commission also knows, due to a decline in the fair
value of AES Ohio's generation assets, AES Ohio has written off over $1 billion of the value of
those assets. AES Ohio Ex. 3, Schedule 3, Line 19; AES Ohio Ex. 3, Schedule 8, Line 21. That
is money that AES Ohio's shareholders invested in AES Ohio that they will not be able to
recover or earn a return on.
R.C. 4928.143(F) allows the Commission to make "adjustments for capital
structure as may be appropriate." AES Ohio Witness Malinak explained that it would be
"appropriate" for the Commission to include those write offs in AES Ohio's equity balance for
the Retrospective SEET to reflect the return that AES Ohio's shareholders actually earned on
their investments. AES Ohio Ex. 2, pp. 15-16 (Dec. 23, 2020 Malinak Test.).
Indeed, in 2014, the Commission held that AES Ohio's divestiture of its
generation assets constituted an "extraordinary event" and that the financial impact of that event
should be excluded from the SEET. In re The Dayton Power and Light Company, Case No. 132420-EL-UNC, Finding and Order (Sept. 17, 2014) at p. 9.
Significantly, OCC Witness Duann testified:

"Q.

Okay. Iwant to ask you a hypothetical. Suppose a
shareholder makes an equity infusion of a million dollars
into a utility, and the utility uses that million dollars to
invest in the generation asset. If a utility then has — that's
its only asset and it has $50,000 in earnings, my math is
that would be a 5 percent ROE; is that right?
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A.

Okay. Let — let's come back a little bit. Say for a particular
year when a utility has $1 million you say in equity?

Q.

$1 million in equity and $50,000 in earnings.

A.

Yes. And for that particular year that utility has return on
equity of 5 percent.
* * *

Q.

Second hypothetical, the utility has written off $900,000,
taken an impairment on the assets, so there is $100,000 left
in equity. The utility has the same asset, and in the year in
question it again has $50,000 in earnings. In that situation,
the utility's ROE would be 50 percent, right?

A.

Well, it is — it — if that utility has written off that — that
$900,000 so it's left will $100,000, yes, your rate of return
would be 50 percent and that's what the accounting
standards say.
* * *

Q.

. . . Well, in this hypothetical question, the utility's ROE
increased significantly simply because the utility had
written of $900,000 worth of the equity associated with that
asset, correct?

A.

Yes. That's correct."

Tr. Vol. V at 889, 891-93 (Duann Test.) (emphasis added).
Dr. Duann conceded that one of the purposes of the SEET is to ensure that AES
Ohio's shareholders do not receive an excessive return. Id. at 888. It makes no sense that a
utility would be found to have excessive returns — and be required to issue a refund -- simply
because the value of its assets declined in a prior period.
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The impairment adjustment is shown on Schedules 3 and 8, which reflect that
after just this adjustment is made, AES Ohio's ROE was 6.8% in 2018 and 8.5% in 2019. AES
Ohio Ex. 3. Those ROEs are well below the applicable SEET thresholds. Order, ¶ 67.
C.

The Commission Should Make Adjustments Associated with AES
Equity Investments and Tax Law Changes

This section demonstrates that the Commission should make the following
adjustments in conducting the Retrospective SEET:
i.

The Commission should include in AES Ohio's equity balance $300
million in investments that AES has made or plans to make in AES Ohio;

ii.

The Commission should make adjustments to AES Ohio's earnings and
equity balance associated with changes to certain tax laws.

Schedules 4 and 9 show that after just these adjustments are made, AES Ohio's
ROE was 13.2% in 2018 and 13.9% in 2019. AES Ohio Ex. 3. Those ROEs are well below the
applicable SEET thresholds. Order, 1167.
I.

The Commission should adjust AES Ohio's equity balance to
include $300 million in AES equity investments

R.C. 4928.143(F) provides that in conducting the Retrospective SEET, the
Commission must "[c]onsiderH" any "capital requirements of future committed investments in
this state." The testimony of AES Ohio Witness Garavaglia shows that AES Ohio has
committed capital investments in this state totaling $939 million over the next five years. AES
Ohio Ex. 7, p. 14 (Dec. 23, 2020 Garavaglia Test.). Those investments consist of $249 million
for Smart Grid, $510 million in distribution investment, and $180 million in transmission
investments. Id. To allow AES Ohio to make those capital investments, AES invested $150
million in AES Ohio in 2020, and plans to invest another $150 million in 2021. Id. at 8-9, 14-15.
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The Commission did consider those equity investments, and cited them in support
of its conclusion that refunds should not be issued despite the Commission's conclusion that AES
Ohio's earnings exceeded the applicable SEET thresholds. Order, ¶ 68. AES Ohio agrees that to
the extent that it is found to have earnings that exceeded the thresholds, then the planned
investments should be considered and used to offset any refunds as the Commission did. In
addition, however, the Commission should consider those investments as an adjustment to AES
Ohio's equity balance for 2018 and 2019.
Specifically, Mr. Garavaglia's testimony shows that the Commission should
include that $300 million in AES Ohio's equity balance:

"Q.

Do you have a proposal regarding how the Commission
should 'Iclonsider[] ... the capital requirements of
future committed investments in this state' when
conducting the SEET (R.C. 4928.143(F))?

A.

Yes. The Commission should include the $300 million in
AES equity investments in [AES Ohio]' s equity balances
for 2018 and 2019.

Q.

Why is that proposal reasonable?

A.

As an initial matter, that $300 million is a capital
requirement necessary to support the investments to which
[AES Ohio] was committed in 2018-2019 (and remains
committed to today). Further, given that the Commission is
required to 'consider[]' capital requirements associated with
'future committed investments' when conducting the SEET,
it is reasonable to include the equity investments associated
with those capital requirements.
The Commission should thus 'consider[] . . . future
committed investments in this state' by including AES'
equity contribution to [AES Ohio]'s equity balances in
2018 and 2019 in the SEET."

AES Ohio Ex. 7, p. 17 (Dec. 23, 2020 Garavaglia Test.).
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The Commission should thus "[c]onsider[]" AES Ohio's "future committed capital
investments" and conclude that the $300 million in AES equity investments in AES Ohio should
be included in AES Ohio's equity balance for 2018 and 2019.
2.

The Commission should make tax adjustments in conducting
the SEET

AES Ohio experienced a one-time $18 million tax event in 2019 associated with
the TCJA. Id. at pp. 18-19. AES Ohio Witness Garavaglia explains that the $18 million amount
should be excluded from the SEET because: (1) it was a one-time extraordinary event; and
(2) the earnings were caused by a change in tax laws, and thus were not caused by AES Ohio's
ESP. Id. at 19; see R.C. 4928.143(F) (Commission should consider whether "adjustments" to
ESP caused earnings). OCC Witness Duann conceded that he was not aware of any tax cut
similar to the TCJA, and the TCJA effects on AES Ohio's earnings were not caused by the ESP
statute. Tr. Vol. V at 894-95 (Duann Test.).
D.

The Commission Should Exclude the RSC from AES Ohio's Earnings

Schedules 5 and 10 include AES Ohio's DMR revenue for 2018 and 2019, but
exclude revenue that AES Ohio would have earned if the RSC had been in place in those years.
AES Ohio Ex. 3. Those Schedules show that after just that adjustment is made, AES Ohio's
ROE was 8.1% in 2018 and 13.5% in 2019. Id. Those ROEs are below the applicable SEET
thresholds. Order, ¶ 67.
AES Ohio Witness Garavaglia explains why that adjustment is appropriate:

"Q.

Why is that adjustment appropriate?

A.

Iunderstand that R.C. 4928.143(F) requires the
Commission to determine whether any 'adjustments' made
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under the then-governing ESP resulted in significantly
excessive earnings. I further understand that when
determining the amount of such adjustments, the Supreme
Court has stated that the Commission must determine
whether significantly excessive earnings resulted from
" any change in rates when compared to the rates in the
electric utility's preceding rate plan."' In re The SEET of
Ohio Edison, 2020-Ohio-5450,1126 (quoting In re
Investigation into the Development of the Significantly
Excessive Earning Test, Pub. Util. Comm. No. 09-786-ELUNC, at 15 (June 30, 2010)).
Before the DMR was approved, [AES Ohio] was operating
under ESP I, which included the RSC. In re [AES Ohio]'s
ESP I, Aug. 26, 2016 Finding and Order, ¶ 23 (Case
No. 08-1094-EL-SSO). The elimination of the RSC from
ESPIand the implementation of the DMR in ESP III thus
constituted a 'change in rates when compared to the rates in
[AES Ohio's] preceding rate plan,' so the difference
between the DMR and the RSC is what should be included
in the SEET."
AES Ohio Ex. 7, pp. 20-21 (Dec. 23, 2020 Garavaglia Test.).
If the Commission were to include the DMR in AES Ohio's earnings (it should
not), then the Commission should exclude the RSC from AES Ohio's earnings because that was a
"change in rates" when AES Ohio changed from ESP Ito ESP III.
E.

The Commission's Decision to Offset any Earnings Above the
Threshold with Future Investments Was Consistent with
R.C. 4928.143(F)

In conducting the SEET, R.C. 4928.143(F) provides that: "Consideration also
shall be given to the capital requirements of future committed investments in this state."
Pursuant to that clause, the Commission found that AES Ohio passed the SEET:
"Further, we agree with Staff as to the conclusion that customer
refunds are not necessary (or appropriate), notwithstanding the
earnings amounts above the SEET threshold calculations, due to
[AES Ohio]'s commitment to make substantial capital expenditures
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as part of its $267.6 million SGP Phase 1 expenditures over the
next four years that are in addition to the AES capital
commitments to [AES Ohio] in the combined amount of $300
million (Staff Ex. 1 at 10-11; Stipulating Parties Ex. 1, ¶ 2, 4).
R.C. 4928.143(F) directs that consideration shall be given to the
capital requirements of future committed investments in this state.
With the approval of the Stipulation, [AES Ohio] is committing to
a future committed investment of $267.6 million, the great
majority of which ($249 million), are capital expenditures
(Stipulating Parties Ex. 1 at 4-5, Ex. 1). R.C. 4928.143(F) does not
specify a formula or the specific manner in which the Commission
should consider future committed investments in this state. Given
the magnitude of the committed investment, the Commission finds
that it is appropriate to offset, dollar-for-dollar, the excessive
earnings against the future committed investment. Therefore, we
will offset $3.7 million for 2018 and $57.4 million for 2019 for a
total of $61.1 million of the capital expenditures included within
the $267.6 million of SGP Phase 1 expenditures. We further find
that offsetting future committed capital investments in grid
modernization against excessive earnings is consistent with state
policy to encourage innovation and market access for costeffective supply- and demand-side retail electric service including,
but not limited to, demand-side management, time-differentiated
pricing, smart grid programs, and implementation of advanced
metering infrastructure. R.C. 4928.02(D)."
Order, ¶ 68.
OCC asserts (p. 30) that the "Consideration" sentence would allow the
Commission to have "slightly increased the SEET threshold," but bars the Commission from
offsetting earnings above the threshold with future committed investments. The Commission
should reject that argument for the following reasons.
First, the Commission is required to "[c]onsider[]" future investments, but the
statute does not require that those incentives be considered in any particular manner.
Second, given that the Commission is required to consider "capital requirements
of future committed investments," it is reasonable to use those requirements to offset any
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earnings above the threshold, since refunds would interfere with AES Ohio's ability to make
those investments. AES Ohio Ex. 7, pp. 26-28 (Dec. 23, 2020 Garavaglia Test.) (if the
Commission required AES Ohio to make refunds, "[AES Ohio] would not be able to pursue grid
modernization at all. In fact, [AES Ohio] would struggle to raise the capital needed to simply
maintain its distribution and transmissions systems.").
Third, the fact that the Commission considered future capital requirements one
way in a prior case does not establish that the capital requirements need to be considered the
same way in this case. That is particularly true since there was evidence in this case that AES
Ohio could not implement its capital investments if it was required to issue refunds (id.), while
there was no such evidence in the case to which OCC cites.
OCC also asserts (pp. 31-33) that the Commission was required to issue refunds if
the "adjustments, in the aggregate, did result in significantly excessive earnings." The
Commission should reject that argument for the following reasons.
First, OCC's argument (pp. 31-33) ignores the "Consideration" sentence. As
demonstrated above, that sentence authorizes the Commission to make the offsetting adjustment
that the Commission made. And it is a non sequitur to argue, as OCC does (p. 29), that the rule,
which permits consideration of future committed capital investments in the states, swallows
itself. The General Assembly expressly permitted such consideration and those words must be
given meaning.
Second, the requirement that the Commission "shall" order refunds if
"adjustments, in the aggregate did result in excessive earnings" was never triggered because the
Commission adjusted AES Ohio's earnings using the "Consideration" clause. After the
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Commission "adjust[ed]" AES Ohio's earnings (i.e., to offset any earnings above the threshold by
future committed capital requirements), there were no "significantly excessive earnings" to be
refunded.
Indeed, OCC's argument directly misconstrues the Commission's decision.
Specifically, OCC (p. 27) says that there was "a PUCO finding that [AES Ohio's] profits were
significantly excessive." However, the Commission's Order (p. 68) says "[AES Ohio] did not
have significantly excessive earnings in 2018 and 2019." Since there was no finding of
significantly excessive earnings, there was no requirement to issue refunds.
VII.

THE IIR IS A PART OF ESPI
Finally, OCC asserts (pp. 33-35) that the IIR was not a part of ESP I. OCC made

the same argument earlier (pp. 19-22), and AES Ohio responded to it above in § IV.B.3.
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