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Co-Petitioners Norfolk Southern Railway Company (NSRC) and CSX Transportation, Inc. 

(CSXT) respectfully move the Commission to order the Franklin Street crossings temporarily closed, 

pending the Commission’s determination whether these crossings should be permanently closed.1 

 
1 The prospect of this motion was broached via e-mail communications leading to and the pre-hearing conference of 
June 1, 2021.  Since that date, by and through counsel, NSRC has followed with Orange Township in solicitation of 
the temporary closure of the Franklin Street crossings.  By telephone on July 28, 2021, again by and through counsel, 
Orange Township confirmed that at this point the Township is not amenable to closing these crossings, temporarily 
or permanently, thus leading to the instant motion. 
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Temporary closure is warranted here, due to the involved equities, and more notably, since 

“it will enhance the safety of the traveling public”. 

A memorandum in support is attached. 

Respectfully submitted, 

EASTMAN & SMITH LTD. 
 
/s/ D. Casey Talbott 
D. Casey Talbott (0046767) 
(Counsel of Record) 
Mark W. Sandretto (0079536) 
One SeaGate, 24th Floor 
P.O. Box 10032 
Toledo, Ohio 43699-0032 
Telephone: (419) 241-6000 
Facsimile: (419) 247-1777 

Attorneys for Co-Petitioner 
Norfolk Southern Railway Company 
 

DICKIE, MCCAMEY & CHILCOTE, P.C. 
 
/s/ R. Leland Evans  
R. Leland Evans (0006833) 
(Counsel of Record) 
Richard Silk (0074111) 
250 Civic Center Drive, Suite 280 
Columbus, Ohio 43215 
Telephone: (614) 258-6000 
Facsimile: (614) 258-6006 

Attorneys for Co-Petitioner 
CSX Transportation, Inc. 
 

 
MEMORANDUM IN SUPPORT 

 
By way of history, the ORDC and NSRC/CSXT had identified the Franklin Street crossings 

as potentially viable closure candidates since, among other reasons, Franklin Street is a mere cut-through 

road which experiences a low volume of vehicular traffic, and has alternate access via adjacent crossings 

located less than 1/10th of a mile away); accordingly, these parties engaged in prolonged discussions with 

Orange Township – the local highway authority – to explore voluntary closure.  These discussions 

ultimately proved fruitless, as Orange Township declined the ORDC/NSRC/CSXT’s incentive offer in 

solicitation of voluntary closure.  In light of same, NSRC and CSXT filed the instant petition seeking the 

permanent closure of these crossings.  Following preliminary discovery (document production and 

depositions, etc.), the petition was scheduled for evidentiary hearing to be held on March 2, 2021.  A month 

or so before the scheduled hearing, Orange Township approached NSRC/CSXT and asked whether the 

railroads (together with the ORDC) would be willing to re-commit to their pre-petition incentive offer; 
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assuming so, Orange Township represented that the offer would be accepted.  NSRC/CSXT therefore 

revisited voluntary closure discussions with the ORDC, and ultimately secured the ORDC’s authority to 

join the railroads in re-committing to the pre-petition incentive offer.  At this point an agreement in principle 

was reached to close the Franklin Street crossings, and thus via Joint Request of February 18, 2021 the 

parties asked the Commission to continue the March 2, 2021 evidentiary hearing, with the hope/expectation 

that the hearing would not ultimately prove necessary.  The Commission approved the Joint Request, but 

erred on the side of rescheduling the evidentiary hearing for June 1, 2021. 

The settlement in principle was thereafter reduced to writing, with the ORDC re-issuing 

the incentive offer via letter of March 8, 2021, Orange Township “gladly accepting” the offer via letter of 

March 17, 2021, and Orange Township then passing a formal, confirmatory resolution on April 19, 2021 

which stated in pertinent part as follows:  “The Township finds the proposal to be in the best interest of the 

community in that it will enhance the safety of the traveling public.”  (Copies of these documents are 

attached.)  In reliance thereon, the ORDC thereafter expended significant resources (personnel hours, etc.) 

toward securing requisite federal funding, and the parties then turned their attention to logistical closure.  

Unfortunately, on May 21, 2021, as closure logistics were being finalized, Orange Township did an 

unanticipated, absolute about-face, and passed a resolution purporting to rescind its earlier resolution 

agreeing to close the Franklin Street crossings.  Orange Township’s actions culminated in its counsel filing 

an immediate notice of withdrawal and, ultimately, in the Commission further continuing the evidentiary 

hearing through October 12, 2021, more than seven (7) months after it otherwise would have been held. 

Under Ohio law (R.C. 4905, et seq.), the Commission claims plenary power to promote 

and enforce orders relating to the protection, welfare, and safety of both railroad employees and the 

traveling public.  In the instant case, due to the involved equities, and more notably toward “enhancing the 

safety of the traveling public,” the Commission should exercise this power to temporarily close the Franklin 
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Street crossings, pending the Commission’s determination whether the crossings should be permanently 

closed. 

As for the equities, Orange Township’s actions – specifically, its request that 

ORDC/NSRC/CSXT re-commit to their pre-petition incentive offer, its informal and then formal 

acceptance of the incentive offer, and then its 11th hour attempt to rescind that acceptance – resulted in the 

evidentiary hearing being pushed back for over seven (7) months – from March 2, 2021 through the 

currently-scheduled date, October 12, 2021.  As for safety, one of the involved crossings currently ranks 

#32 in the State, in the PUCO hazard rankings, and the Township’s own resolution of April 19, 2021 

confirms that closure would “enhance the safety of the traveling public”. 

For the foregoing reasons, the Commission is asked to exercise its plenary power by 

ordering the Franklin Street crossings temporarily closed, pending the Commission’s determination 

whether the crossings should be permanently closed. 

Respectfully submitted, 

EASTMAN & SMITH LTD. 
 
/s/ D. Casey Talbott 
D. Casey Talbott (0046767) 
(Counsel of Record) 
Mark W. Sandretto (0079536) 
One SeaGate, 24th Floor 
P.O. Box 10032 
Toledo, Ohio 43699-0032 
Telephone: (419) 241-6000 
Facsimile: (419) 247-1777 

Attorneys for Co-Petitioner 
Norfolk Southern Railway Company 

DICKIE, MCCAMEY & CHILCOTE, P.C. 
 
/s/ R. Leland Evans  
R. Leland Evans (0006833) 
(Counsel of Record) 
Richard Silk (0074111) 
250 Civic Center Drive, Suite 280 
Columbus, Ohio 43215 
Telephone: (614) 258-6000 
Facsimile: (614) 258-6006 

Attorneys for Co-Petitioner 
CSX Transportation, Inc. 
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CERTIFICATE OF SERVICE 

A copy of the foregoing Co-Petitioners’ Motion for Temporary Closure was filed 

electronically with the Commission this 29th day of July, 2021.  Notice of this filing will be sent by operation 

of the Court’s electronic filing system to all parties indicated on the electronic filing receipt.  Parties may 

access this filing through the Court’s system. 

/s/ D. Casey Talbott 
Attorney for Co-Petitioner 
Norfolk Southern Railway Company 
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