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MOTION FOR A CONTINUANCE OF THE PROCEDURAL SCHEDULE 

INVOLVING WHAT FIRSTENERGY CHARGES CONSUMERS FOR PROFITS 

BY 

OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

 

 
House Bill 166, with its provision for protecting FirstEnergy’s profits at consumer 

expense, was enacted on the same timeline as tainted House Bill 6. It’s like a cousin of 

the scandalous House Bill 6. About House Bill 6, U.S. Attorney David DeVillers said: 
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“[It] is likely the largest bribery, money laundering scheme ever perpetrated against the 

people of the state of Ohio . . . .”1  

Usually conservative Standard & Poor’s described FirstEnergy, in the aftermath 

of the H.B. 6 scandal, this way: 

We believe these violations at the highest level of the company are 
demonstrative of insufficient internal controls and a cultural weakness. We 
view the severity of these violations as significantly outside of industry 
norms and, in our view, they represent a material deficiency in the 
company's governance . . .2    
  
Presently, Senate Bill 10 is pending  to protect consumers by repealing parts of 

House Bills 6 and 166.3  As background, House Bill 166 (state budget) allowed 

FirstEnergy to likely avoid making a refund to consumers for “significantly excessive” 

profits for one of its three utilities (Ohio Edison). This ploy was enabled by allowing 

FirstEnergy to average the profits of its three utilities for determining its profit level, 

thereby reducing through averaging the especially high profits of one of its utilities.4 

Senate Bill 10 would repeal that FirstEnergy legislative ornament.5 

It is difficult to imagine that the terrible anti-consumer ratemaking in the 2008 

energy law could be made worse. But FirstEnergy achieved that dubious distinction with 

its benefit in House Bill 166, that undermined the law’s (weak) protection against 

 

1 Armus, Teo, "GOP Ohio House speaker arrested in connection to $60 million bribery scheme", The Washington 

Post (July 22, 2020). 

2 S&P Global Market Intelligence, “S&P Downgrades FirstEnergy following $1.95B draw on revolving 
credit facility” (November 25, 2020), https://www.spglobal.com/marketintelligence/en/news-insights/latest-
news-headlines/s-p-downgrades-firstenergy-following-1-95b-draw-on-revolving-credit-facility-61442506.   

3 See S.B. 10, attached as Exhibit A. 

4 Historically, each of FirstEnergy’s operating companies’ profits were analyzed individually.  See, e.g., 

PUCO Case No. 18-857-EL-UNC (OCC described how Ohio Edison had significantly excessive profits). 

5 See Exhibit A at 8, lines 214-218; 9, lines 245-250. 
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consumers paying significantly excessive profits.6 As is known, the 2008 legislation 

allows electric utilities like FirstEnergy to charge Ohioans for excessive profits. Under 

the 2008 law, only “significantly” excessive profits are required to be refunded to 

consumers.  

S.B. 10 could have a substantial impact for consumers on how the current 

consolidated cases are presented to the Public Utilities Commission of Ohio (“PUCO”) 

and decided. That’s because the PUCO is considering how to apply the significantly 

excessive profits test to FirstEnergy’s profits in 2017, 2018, and 2019.  And it will 

consider how to evaluate future earnings from FirstEnergy’s electric security plan in the 

quadrennial review.   

Accordingly, and for good cause per Ohio Admin. Code 4901-1-13(A), the Office 

of the Ohio Consumers’ Counsel (“OCC”) moves the PUCO on behalf of FirstEnergy’s 

1.9 million consumers for a continuance of the schedule in these consolidated cases. The 

continuance should be an indefinite postponement of testimony deadlines and the 

evidentiary hearing, pending the Ohio General Assembly’s consideration of S.B. 10.  The 

reasons the PUCO should grant OCC’s Motion are further set forth in the attached 

Memorandum in Support. 

  

 

6 The benefit to FirstEnergy from averaging its operating companies’ profits occurs because Ohio Edison, 
one of FirstEnergy’s operating companies, tends to have much higher profits than the other FirstEnergy 
companies, with profits that can be considered significantly excessive.  See, e.g., PUCO Case No. 18-857-
EL-UNC. 
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Respectfully submitted, 

Bruce Weston (0016973) 
Ohio Consumers’ Counsel 
 
/s/ William J. Michael     

William J. Michael (0070921) 
Counsel of Record for Case No. 18-857-EL-UNC 
Angela D. O’Brien (0097579) 
Counsel of Record for Case No. 19-1338-EL-UNC 
Amy Botschner O’Brien (0074423) 
Counsel of Record for Case No. 20-1034-EL-UNC 
Christopher Healey (0086027) 
Counsel of Record for Case No. 20-1476-EL-UNC 
Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers' Counsel 

65 E. State Street, 7th Floor 
Columbus, Ohio 43215 
Telephone [O’Brien] (614) 466-9531 
Telephone [Botschner O’Brien] (614) 466-9575 
Telephone [Healey] (614) 466-9571 
Telephone [Michael] (614) 466-1291 
william.michael@occ.ohio.gov  
angela.obrien@occ.ohio.gov 
amy.botschner.obrien@occ.ohio.gov  
christopher.healey@occ.ohio.gov 
(willing to accept service by e-mail) 
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MEMORANDUM IN SUPPORT  

 

 

On October 29, 2020, the PUCO issued an Entry establishing a procedural 

schedule for these consolidated cases involving the application of the significantly 

excessive profits test established as part of Ohio’s 2008 electricity law (S.B. 221) to 

FirstEnergy’s 2017, 2018, and 2019 profits as well as the Quadrennial Review of 

FirstEnergy’s current electric security plan.  The outcome of these consolidated cases will 

directly impact the rates that FirstEnergy’s approximately 1.9 million customers will pay.  
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S.B. 221 favors utilities and disfavors consumers. One of the awful provisions of 

the law allows utilities to charge Ohio consumers for excessive profits, merely barring 

utilities from charging consumers for “significantly” excessive profits.7  To make matters 

worse, the PUCO has unlawfully excluded certain revenues (distribution modernization 

revenues) from the calculation of Ohio utilities’ total profits, depriving consumers of 

potential refunds.8  The Ohio Supreme Court recently reversed this  PUCO practice as 

unlawful and unreasonable, ruling that all provisions under an electric security plan must 

be considered in calculating a utility’s total profits.9   

H.B. 166 added further insult to the injury of the 2008 law.  The 2008 energy law 

required each of the FirstEnergy utilities’ total profits to be reviewed individually under 

the significantly excessive profits test.10  This can provide some consumer protection 

because historically some of FirstEnergy’s operating companies have significantly 

excessive profits while others do not.11  H.B. 166 conveniently protected FirstEnergy, not 

consumers, by allowing FirstEnergy to aggregate its operating companies’ profits for 

purposes of the significantly excessive profits test. This change, accomplished through a 

late insertion into the budget bill, was for the sole benefit of the FirstEnergy utilities. And 

it set up a way for FirstEnergy to keep its significantly excessive earnings, avoiding what 

would otherwise be a refund to customers.    

 

7 See R.C. 4928.143(F). 

8 See, e.g., PUCO Case No. 18-857-EL-UNC, Opinion and Order (March 20, 2019) (excluding so-called 
“distribution modernization rider” profits from the calculation of Ohio Edison’s total profits). 

9 In re Determination of Existence of Significantly Excessive Earnings for 2017 Under Elec. Sec. Plan of 

Ohio Edison Co., Slip Opinion No. 2020-Ohio-5450 at ¶¶ 14-21. 

10 See, e.g., R.C. 4928.143(F); cf. PUCO Case No. 18-857-EL-UNC (OCC showed that Ohio Edison had 
significantly excessive profits). 

11 See, e.g., id. 
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S.B. 10 proposes, among other consumer protections, to right that wrong. Under 

this proposed legislation, FirstEnergy would not be able to use the combined profits of its 

operating companies for purposes of defeating the intended consumer protections under 

the original profits test.12  Instead, each utility’s total profits would be analyzed 

individually as was required before the law was modified in 2019.  This will restore some 

modicum of consumer protection to the 2008 energy law. It is therefore in the public 

interest for the PUCO to continue this procedural schedule, including testimony deadlines 

and the evidentiary hearing, pending the outcome of S.B. 10.   

FirstEnergy has been getting the breaks, to consumers’ detriment, regarding 

charges for profits. The 2008 law (S.B. 221) allowed the collection of excessive profits, 

the PUCO excluded distribution modernization charges from the test (then thrown out by 

the Court in our appeal), and FirstEnergy finagled a change in H.B. 166 to make the 2008 

law even more unjust for consumers. It’s time for the PUCO to give consumers some 

hope for justice, by awaiting an outcome for Senate Bill 10.  

Accordingly, there is good cause under Ohio Admin. Code 4901-1-13(A) for 

continuing the procedural schedule in this case.  The PUCO should protect consumers by 

continuing the schedule in these consolidated cases, pending the Ohio General 

Assembly’s consideration of S.B. 10.13  Doing so would advance administrative 

efficiency. And the indefinite continuance would enable the PUCO to receive, via Senate 

 

12 See id. at 8, lines 214-218; 9, lines 245-250. 

13 It is well-settled that the PUCO has broad discretion to manage its own docket.  See, e.g., Weiss v. Pub. 

Util. Comm., 90 Ohio St. 3d 15 (2000); Sanders Transfer, Inc. v. Pub. Util. Comm., 58 Ohio St. 2d 21 
(1979).  
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Bill 10, much needed direction in these consolidated cases (where issues already been 

raised as to how to apply House Bill 166).14  

Respectfully submitted, 

Bruce Weston (0016973) 
Ohio Consumers’ Counsel 
 
/s/ William J. Michael    

William J. Michael (0070921) 
Counsel of Record for Case No. 18-857-EL-UNC 
Angela D. O’Brien (0097579) 
Counsel of Record for Case No. 19-1338-EL-UNC 
Amy Botschner O’Brien (0074423) 
Counsel of Record for Case No. 20-1034-EL-UNC 
Christopher Healey (0086027) 
Counsel of Record for Case No. 20-1476-EL-UNC 
Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers' Counsel 

65 E. State Street, 7th Floor 
Columbus, Ohio 43215 
Telephone [O’Brien] (614) 466-9531 
Telephone [Botschner O’Brien] (614) 466-9575 
Telephone [Healey] (614) 466-9571 
Telephone [Michael] (614) 466-1291 
william.michael@occ.ohio.gov  
angela.obrien@occ.ohio.gov 
amy.botschner.obrien@occ.ohio.gov  
christopher.healey@occ.ohio.gov 
(willing to accept service by e-mail) 

 
 
 

 

14 For example, OCC filed a Motion to Compel in Case No. 20-1034-EL-UNC on October 5, 2020.  OCC 
requested in discovery that FirstEnergy provide its operating companies’ profits separately.  It has refused 
to do so.  OCC’s Motion remains pending, four months later. FirstEnergy wins, consumers lose. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Motion was served on the persons stated below 

via electric transmission this 4th day of February 2021. 

 
/s/ Willian J. Michael   
William J. Michael 
Assistant Consumer’s Counsel  

 
The PUCO’s e-filing system will electronically serve notice of the filing of this document 
on the following parties: 
 

 

SERVICE LIST 

 

Werner.margard@ohioattorneygeneral.gov 
Kyle.kern@ohioattorneygeneral.gov 
mkurtz@BKLlawfirm.com 
Kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 
mpritchard@mcneeslaw.com 
rglover@mcneeslaw.com 
bethany.allen@igs.com 
joe.oliker@igs.com 
michael.nugent@igs.com 
 
Attorney Examiners: 
Megan.adddison@puco.ohio.gov 
Gregory.price@puco.ohio.gov 
Jacqueline.st.john@puco.ohio.gov 
 
 
 
 

bknipe@firstenergycorp.com 
jlang@calfee.com 
khehmeyer@beneschlaw.com 
gkrassen@bricker.com 
dstinson@bricker.com 
paul@carpenterlipps.com 
bojko@carpenterlipps.com 
mkl@smxblaw.com 
jrb@smxblaw.com 
dborchers@bricker.com 
jspottswood@bricker.com 
 

 

 

 

 
 
 

 
 

 
 



As Introduced

134th General Assembly

Regular Session S. B. No. 10

2021-2022
Senator Romanchuk

A  B I L L

To amend sections 4928.143, 4928.66, and 4928.6610 

and to repeal section 4928.471 of the Revised 

Code to terminate any approved decoupling 

mechanism, to modify the significantly excessive 

earnings determination for an electric security 

plan, and to provide refunds to retail electric 

customers in the state. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4928.143, 4928.66, and 4928.6610 

of the Revised Code be amended to read as follows:

Sec. 4928.143. (A) For the purpose of complying with 

section 4928.141 of the Revised Code, an electric distribution 

utility may file an application for public utilities commission 

approval of an electric security plan as prescribed under 

division (B) of this section. The utility may file that 

application prior to the effective date of any rules the 

commission may adopt for the purpose of this section, and, as 

the commission determines necessary, the utility immediately 

shall conform its filing to those rules upon their taking 

effect. 
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(B) Notwithstanding any other provision of Title XLIX of 

the Revised Code to the contrary except division (D) of this 

section, divisions (I), (J), and (K) of section 4928.20, 

division (E) of section 4928.64, and section 4928.69 of the 

Revised Code: 

(1) An electric security plan shall include provisions 

relating to the supply and pricing of electric generation 

service. In addition, if the proposed electric security plan has 

a term longer than three years, it may include provisions in the 

plan to permit the commission to test the plan pursuant to 

division (E) of this section and any transitional conditions 

that should be adopted by the commission if the commission 

terminates the plan as authorized under that division. 

(2) The plan may provide for or include, without 

limitation, any of the following: 

(a) Automatic recovery of any of the following costs of 

the electric distribution utility, provided the cost is 

prudently incurred: the cost of fuel used to generate the 

electricity supplied under the offer; the cost of purchased 

power supplied under the offer, including the cost of energy and 

capacity, and including purchased power acquired from an 

affiliate; the cost of emission allowances; and the cost of 

federally mandated carbon or energy taxes; 

(b) A reasonable allowance for construction work in 

progress for any of the electric distribution utility's cost of 

constructing an electric generating facility or for an 

environmental expenditure for any electric generating facility 

of the electric distribution utility, provided the cost is 

incurred or the expenditure occurs on or after January 1, 2009. 

Any such allowance shall be subject to the construction work in 
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progress allowance limitations of division (A) of section 

4909.15 of the Revised Code, except that the commission may 

authorize such an allowance upon the incurrence of the cost or 

occurrence of the expenditure. No such allowance for generating 

facility construction shall be authorized, however, unless the 

commission first determines in the proceeding that there is need 

for the facility based on resource planning projections 

submitted by the electric distribution utility. Further, no such 

allowance shall be authorized unless the facility's construction 

was sourced through a competitive bid process, regarding which 

process the commission may adopt rules. An allowance approved 

under division (B)(2)(b) of this section shall be established as 

a nonbypassable surcharge for the life of the facility. 

(c) The establishment of a nonbypassable surcharge for the 

life of an electric generating facility that is owned or 

operated by the electric distribution utility, was sourced 

through a competitive bid process subject to any such rules as 

the commission adopts under division (B)(2)(b) of this section, 

and is newly used and useful on or after January 1, 2009, which 

surcharge shall cover all costs of the utility specified in the 

application, excluding costs recovered through a surcharge under 

division (B)(2)(b) of this section. However, no surcharge shall 

be authorized unless the commission first determines in the 

proceeding that there is need for the facility based on resource 

planning projections submitted by the electric distribution 

utility. Additionally, if a surcharge is authorized for a 

facility pursuant to plan approval under division (C) of this 

section and as a condition of the continuation of the surcharge, 

the electric distribution utility shall dedicate to Ohio 

consumers the capacity and energy and the rate associated with 

the cost of that facility. Before the commission authorizes any 
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surcharge pursuant to this division, it may consider, as 

applicable, the effects of any decommissioning, deratings, and 

retirements. 

(d) Terms, conditions, or charges relating to limitations 

on customer shopping for retail electric generation service, 

bypassability, standby, back-up, or supplemental power service, 

default service, carrying costs, amortization periods, and 

accounting or deferrals, including future recovery of such 

deferrals, as would have the effect of stabilizing or providing 

certainty regarding retail electric service; 

(e) Automatic increases or decreases in any component of 

the standard service offer price; 

(f) Consistent with sections 4928.23 to 4928.2318 of the 

Revised Code, both of the following: 

(i) Provisions for the electric distribution utility to 

securitize any phase-in, inclusive of carrying charges, of the 

utility's standard service offer price, which phase-in is 

authorized in accordance with section 4928.144 of the Revised 

Code; 

(ii) Provisions for the recovery of the utility's cost of 

securitization. 

(g) Provisions relating to transmission, ancillary, 

congestion, or any related service required for the standard 

service offer, including provisions for the recovery of any cost 

of such service that the electric distribution utility incurs on 

or after that date pursuant to the standard service offer; 

(h) Provisions regarding the utility's distribution 

service, including, without limitation and notwithstanding any 

provision of Title XLIX of the Revised Code to the contrary, 

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

108

109

Exhibit A 
Page 4 of 21



S. B. No. 10  Page 5
As Introduced

provisions regarding single issue ratemaking, a revenue 

decoupling mechanism or any other incentive ratemaking, and 

provisions regarding distribution infrastructure and 

modernization incentives for the electric distribution utility. 

The latter may include a long-term energy delivery 

infrastructure modernization plan for that utility or any plan 

providing for the utility's recovery of costs, including lost 

revenue, shared savings, and avoided costs, and a just and 

reasonable rate of return on such infrastructure modernization. 

As part of its determination as to whether to allow in an 

electric distribution utility's electric security plan inclusion 

of any provision described in division (B)(2)(h) of this 

section, the commission shall examine the reliability of the 

electric distribution utility's distribution system and ensure 

that customers' and the electric distribution utility's 

expectations are aligned and that the electric distribution 

utility is placing sufficient emphasis on and dedicating 

sufficient resources to the reliability of its distribution 

system. 

(i) Provisions under which the electric distribution 

utility may implement economic development, and job retention, 

and energy efficiency programs, which provisions may allocate 

program costs across all classes of customers of the utility and 

those of electric distribution utilities in the same holding 

company system. 

(C)(1) The burden of proof in the proceeding shall be on 

the electric distribution utility. The commission shall issue an 

order under this division for an initial application under this 

section not later than one hundred fifty days after the 

application's filing date and, for any subsequent application by 

the utility under this section, not later than two hundred 
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seventy-five days after the application's filing date. Subject 

to division (D) of this section, the commission by order shall 

approve or modify and approve an application filed under 

division (A) of this section if it finds that the electric 

security plan so approved, including its pricing and all other 

terms and conditions, including any deferrals and any future 

recovery of deferrals, is more favorable in the aggregate as 

compared to the expected results that would otherwise apply 

under section 4928.142 of the Revised Code. Additionally, if the 

commission so approves an application that contains a surcharge 

under division (B)(2)(b) or (c) of this section, the commission 

shall ensure that the benefits derived for any purpose for which 

the surcharge is established are reserved and made available to 

those that bear the surcharge. Otherwise, the commission by 

order shall disapprove the application. 

(2)(a) If the commission modifies and approves an 

application under division (C)(1) of this section, the electric 

distribution utility may withdraw the application, thereby 

terminating it, and may file a new standard service offer under 

this section or a standard service offer under section 4928.142 

of the Revised Code. 

(b) If the utility terminates an application pursuant to 

division (C)(2)(a) of this section or if the commission 

disapproves an application under division (C)(1) of this 

section, the commission shall issue such order as is necessary 

to continue the provisions, terms, and conditions of the 

utility's most recent standard service offer, along with any 

expected increases or decreases in fuel costs from those 

contained in that offer, until a subsequent offer is authorized 

pursuant to this section or section 4928.142 of the Revised 

Code, respectively. 
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(D) Regarding the rate plan requirement of division (A) of 

section 4928.141 of the Revised Code, if an electric 

distribution utility that has a rate plan that extends beyond 

December 31, 2008, files an application under this section for 

the purpose of its compliance with division (A) of section 

4928.141 of the Revised Code, that rate plan and its terms and 

conditions are hereby incorporated into its proposed electric 

security plan and shall continue in effect until the date 

scheduled under the rate plan for its expiration, and that 

portion of the electric security plan shall not be subject to 

commission approval or disapproval under division (C) of this 

section, and the earnings test provided for in division (F) of 

this section shall not apply until after the expiration of the 

rate plan. However, that utility may include in its electric 

security plan under this section, and the commission may 

approve, modify and approve, or disapprove subject to division 

(C) of this section, provisions for the incremental recovery or 

the deferral of any costs that are not being recovered under the 

rate plan and that the utility incurs during that continuation 

period to comply with section 4928.141, division (B) of section 

4928.64, or division (A) of section 4928.66 of the Revised Code. 

(E) If an electric security plan approved under division 

(C) of this section, except one withdrawn by the utility as 

authorized under that division, has a term, exclusive of phase-

ins or deferrals, that exceeds three years from the effective 

date of the plan, the commission shall test the plan in the 

fourth year, and if applicable, every fourth year thereafter, to 

determine whether the plan, including its then-existing pricing 

and all other terms and conditions, including any deferrals and 

any future recovery of deferrals, continues to be more favorable 

in the aggregate and during the remaining term of the plan as 
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compared to the expected results that would otherwise apply 

under section 4928.142 of the Revised Code. The commission shall 

also determine the prospective effect of the electric security 

plan to determine if that effect is substantially likely to 

provide the electric distribution utility with a return on 

common equity that is significantly in excess of the return on 

common equity that is likely to be earned by publicly traded 

companies, including utilities, that face comparable business 

and financial risk, with such adjustments for capital structure 

as may be appropriate. The burden of proof for demonstrating 

that significantly excessive earnings will not occur shall be on 

the electric distribution utility. For affiliated Ohio electric 

distribution utilities that operate under a joint electric 

security plan, their total earned return on common equity shall 

be used for purposes of assessing significantly excessive 

earnings. If the test results are in the negative or the 

commission finds that continuation of the electric security plan 

will result in a return on equity that is significantly in 

excess of the return on common equity that is likely to be 

earned by publicly traded companies, including utilities, that 

will face comparable business and financial risk, with such 

adjustments for capital structure as may be appropriate, during 

the balance of the plan, the commission may terminate the 

electric security plan, but not until it shall have provided 

interested parties with notice and an opportunity to be heard. 

The commission may impose such conditions on the plan's 

termination as it considers reasonable and necessary to 

accommodate the transition from an approved plan to the more 

advantageous alternative. In the event of an electric security 

plan's termination pursuant to this division, the commission 

shall permit the continued deferral and phase-in of any amounts 

that occurred prior to that termination and the recovery of 
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those amounts as contemplated under that electric security plan. 

(F) With regard to the provisions that are included in an 

electric security plan under this section, the commission shall 

consider, following the end of each annual period of the plan, 

if any such adjustments resulted in excessive earnings as 

measured by whether the earned return on common equity of the 

electric distribution utility is significantly in excess of the 

return on common equity that was earned during the same period 

by publicly traded companies, including utilities, that face 

comparable business and financial risk, with such adjustments 

for capital structure as may be appropriate. In making its 

determination of significantly excessive earnings under this 

division, the commission shall, for affiliated Ohio electric 

distribution utilities that operate under a joint electric 

security plan, use the total of the utilities' earned return on 

common equity. Consideration also shall be given to the capital 

requirements of future committed investments in this state. The 

burden of proof for demonstrating that significantly excessive 

earnings did not occur shall be on the electric distribution 

utility. If the commission finds that such adjustments, in the 

aggregate, did result in significantly excessive earnings, it 

shall require the electric distribution utility to return to 

consumers the amount of the excess by prospective adjustments; 

provided that, upon making such prospective adjustments, the 

electric distribution utility shall have the right to terminate 

the plan and immediately file an application pursuant to section 

4928.142 of the Revised Code. Upon termination of a plan under 

this division, rates shall be set on the same basis as specified 

in division (C)(2)(b) of this section, and the commission shall 

permit the continued deferral and phase-in of any amounts that 

occurred prior to that termination and the recovery of those 
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amounts as contemplated under that electric security plan. In 

making its determination of significantly excessive earnings 

under this division, the commission shall not consider, directly 

or indirectly, the revenue, expenses, or earnings of any 

affiliate that is not an Ohio electric distribution utility or 

parent company. 

Sec. 4928.66. (A)(1)(a) Beginning in 2009, an electric 

distribution utility shall implement energy efficiency programs 

that achieve energy savings equivalent to at least three-tenths 

of one per cent of the total, annual average, and normalized 

kilowatt-hour sales of the electric distribution utility during 

the preceding three calendar years to customers in this state. 

An energy efficiency program may include a combined heat and 

power system placed into service or retrofitted on or after the 

effective date of the amendment of this section by S.B. 315 of 

the 129th general assembly, September 10, 2012, or a waste 

energy recovery system placed into service or retrofitted on or 

after September 10, 2012, except that a waste energy recovery 

system described in division (A)(38)(b) of section 4928.01 of 

the Revised Code may be included only if it was placed into 

service between January 1, 2002, and December 31, 2004. For a 

waste energy recovery or combined heat and power system, the 

savings shall be as estimated by the public utilities 

commission. The savings requirement, using such a three-year 

average, shall increase to an additional five-tenths of one per 

cent in 2010, seven-tenths of one per cent in 2011, eight-tenths 

of one per cent in 2012, nine-tenths of one per cent in 2013, 

and one per cent in 2014. In 2015 and 2016, an electric 

distribution utility shall achieve energy savings equal to the 

result of subtracting the cumulative energy savings achieved 

since 2009 from the product of multiplying the baseline for 
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energy savings, described in division (A)(2)(a) of this section, 

by four and two-tenths of one per cent. If the result is zero or 

less for the year for which the calculation is being made, the 

utility shall not be required to achieve additional energy 

savings for that year, but may achieve additional energy savings 

for that year. The annual savings requirements shall be, for 

years 2017, 2018, 2019, and 2020, an additional one per cent of 

the baseline. For purposes of a waste energy recovery or 

combined heat and power system, an electric distribution utility 

shall not apply more than the total annual percentage of the 

electric distribution utility's industrial-customer load, 

relative to the electric distribution utility's total load, to 

the annual energy savings requirement. 

(b) Beginning in 2009, an electric distribution utility 

shall implement peak demand reduction programs designed to 

achieve a one per cent reduction in peak demand in 2009 and an 

additional seventy-five hundredths of one per cent reduction 

each year through 2014. In 2015 and 2016, an electric 

distribution utility shall achieve a reduction in peak demand 

equal to the result of subtracting the cumulative peak demand 

reductions achieved since 2009 from the product of multiplying 

the baseline for peak demand reduction, described in division 

(A)(2)(a) of this section, by four and seventy-five hundredths 

of one per cent. If the result is zero or less for the year for 

which the calculation is being made, the utility shall not be 

required to achieve an additional reduction in peak demand for 

that year, but may achieve an additional reduction in peak 

demand for that year. In 2017 and each year thereafter through 

2020, the utility shall achieve an additional seventy-five 

hundredths of one per cent reduction in peak demand.

(2) For the purposes of divisions (A)(1)(a) and (b) of 
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this section:

(a) The baseline for energy savings under division (A)(1)

(a) of this section shall be the average of the total kilowatt 

hours the electric distribution utility sold in the preceding 

three calendar years. The baseline for a peak demand reduction 

under division (A)(1)(b) of this section shall be the average 

peak demand on the utility in the preceding three calendar 

years, except that the commission may reduce either baseline to 

adjust for new economic growth in the utility's certified 

territory. Neither baseline shall include the load and usage of 

any of the following customers:

(i) Beginning January 1, 2017, a customer for which a 

reasonable arrangement has been approved under section 4905.31 

of the Revised Code;

(ii) A customer that has opted out of the utility's 

portfolio plan under section 4928.6611 of the Revised Code;

(iii) A customer that has opted out of the utility's 

portfolio plan under Section 8 of S.B. 310 of the 130th general 

assembly.

(b) The commission may amend the benchmarks set forth in 

division (A)(1)(a) or (b) of this section if, after application 

by the electric distribution utility, the commission determines 

that the amendment is necessary because the utility cannot 

reasonably achieve the benchmarks due to regulatory, economic, 

or technological reasons beyond its reasonable control.

(c) Compliance with divisions (A)(1)(a) and (b) of this 

section shall be measured by including the effects of all 

demand-response programs for mercantile customers of the subject 

electric distribution utility, all waste energy recovery systems 
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and all combined heat and power systems, and all such mercantile 

customer-sited energy efficiency, including waste energy 

recovery and combined heat and power, and peak demand reduction 

programs, adjusted upward by the appropriate loss factors. Any 

mechanism designed to recover the cost of energy efficiency, 

including waste energy recovery and combined heat and power, and 

peak demand reduction programs under divisions (A)(1)(a) and (b) 

of this section may exempt mercantile customers that commit 

their demand-response or other customer-sited capabilities, 

whether existing or new, for integration into the electric 

distribution utility's demand-response, energy efficiency, 

including waste energy recovery and combined heat and power, or 

peak demand reduction programs, if the commission determines 

that that exemption reasonably encourages such customers to 

commit those capabilities to those programs. If a mercantile 

customer makes such existing or new demand-response, energy 

efficiency, including waste energy recovery and combined heat 

and power, or peak demand reduction capability available to an 

electric distribution utility pursuant to division (A)(2)(c) of 

this section, the electric utility's baseline under division (A)

(2)(a) of this section shall be adjusted to exclude the effects 

of all such demand-response, energy efficiency, including waste 

energy recovery and combined heat and power, or peak demand 

reduction programs that may have existed during the period used 

to establish the baseline. The baseline also shall be normalized 

for changes in numbers of customers, sales, weather, peak 

demand, and other appropriate factors so that the compliance 

measurement is not unduly influenced by factors outside the 

control of the electric distribution utility.

(d)(i) Programs implemented by a utility may include the 

following:
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(I) Demand-response programs;

(II) Smart grid investment programs, provided that such 

programs are demonstrated to be cost-beneficial;

(III) Customer-sited programs, including waste energy 

recovery and combined heat and power systems;

(IV) Transmission and distribution infrastructure 

improvements that reduce line losses;

(V) Energy efficiency savings and peak demand reduction 

that are achieved, in whole or in part, as a result of funding 

provided from the universal service fund established by section 

4928.51 of the Revised Code to benefit low-income customers 

through programs that include, but are not limited to, energy 

audits, the installation of energy efficiency insulation, 

appliances, and windows, and other weatherization measures.

(ii) No energy efficiency or peak demand reduction 

achieved under divisions (A)(2)(d)(i)(IV) and (V) of this 

section shall qualify for shared savings.

(iii) Division (A)(2)(c) of this section shall be applied 

to include facilitating efforts by a mercantile customer or 

group of those customers to offer customer-sited demand-

response, energy efficiency, including waste energy recovery and 

combined heat and power, or peak demand reduction capabilities 

to the electric distribution utility as part of a reasonable 

arrangement submitted to the commission pursuant to section 

4905.31 of the Revised Code.

(e) No programs or improvements described in division (A)

(2)(d) of this section shall conflict with any statewide 

building code adopted by the board of building standards.
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(B) In accordance with rules it shall adopt, the public 

utilities commission shall produce and docket at the commission 

an annual report containing the results of its verification of 

the annual levels of energy efficiency and of peak demand 

reductions achieved by each electric distribution utility 

pursuant to division (A) of this section. A copy of the report 

shall be provided to the consumers' counsel.

(C) If the commission determines, after notice and 

opportunity for hearing and based upon its report under division 

(B) of this section, that an electric distribution utility has 

failed to comply with an energy efficiency or peak demand 

reduction requirement of division (A) of this section, the 

commission shall assess a forfeiture on the utility as provided 

under sections 4905.55 to 4905.60 and 4905.64 of the Revised 

Code, either in the amount, per day per undercompliance or 

noncompliance, relative to the period of the report, equal to 

that prescribed for noncompliances under section 4905.54 of the 

Revised Code, or in an amount equal to the then existing market 

value of one renewable energy credit per megawatt hour of 

undercompliance or noncompliance. Revenue from any forfeiture 

assessed under this division shall be deposited to the credit of 

the advanced energy fund created under section 4928.61 of the 

Revised Code.

(D) The commission may establish rules regarding the 

content of an application by an electric distribution utility 

for commission approval of a revenue decoupling mechanism under 

this division. Such an application shall not be considered an 

application to increase rates and may be included as part of a 

proposal to establish, continue, or expand energy efficiency or 

conservation programs. The commission by order may approve an 

application under this division if it determines both that the 
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revenue decoupling mechanism provides for the recovery of 

revenue that otherwise may be forgone by the utility as a result 

of or in connection with the implementation by the electric 

distribution utility of any energy efficiency or energy 

conservation programs and reasonably aligns the interests of the 

utility and of its customers in favor of those programs.

(E) The commission additionally shall adopt rules that 

require an electric distribution utility to provide a customer 

upon request with two years' consumption data in an accessible 

form.

(F)(1) (E)(1) As used in divisions (F)(2)(E)(2), (3), and 

(4) of this section, "portfolio plan" has the same meaning as in 

division (C)(1) of section 4928.6610 of the Revised Code.

(2) If an electric distribution utility has a portfolio 

plan in effect as of October 22, 2019, the effective date of the 

amendments to this section by H.B. 6 of the 133rd general 

assembly and that plan expires before December 31, 2020, the 

commission shall extend the plan through that date. All 

portfolio plans shall terminate on that date.

(3) If a portfolio plan is extended beyond its commission 

approved term by division (F)(2) (E)(2) of this section, the 

existing plan's budget shall be increased for the extended term 

to include an amount equal to the annual average of the approved 

budget for all years of the portfolio plan in effect as of 

October 22, 2019, the effective date of the amendments to this 

section by H.B. 6 of the 133rd general assembly.

(4) All other terms and conditions of a portfolio plan 

extended beyond its commission-approved term by division (F)(2) 

(E)(2) of this section shall remain the same unless changes are 
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authorized by the commission.

(G)(1) (F)(1) Not later than February 1, 2021, the 

commission shall determine the cumulative energy savings 

collectively achieved, since 2009, by all electric distribution 

utilities in this state as of December 31, 2020. In determining 

that cumulative total, the commission shall do both of the 

following:

(a) Include energy savings that were estimated by the 

commission to be achieved as of December 31, 2020, and banked 

under division (G) of section 4928.662 of the Revised Code;

(b) Use an energy savings baseline that is the average of 

the total kilowatt hours sold by all electric distribution 

utilities in this state in the calendar years 2018, 2019, and 

2020. The baseline shall exclude the load and usage described in 

division (A)(2)(a)(i), (ii), and (iii) of this section. That 

baseline may also be reduced for new economic growth in the 

utility's certified territory as provided in division (A)(2)(a) 

of this section and adjusted and normalized as provided in 

division (A)(2)(c) of this section.

(2)(a) If the cumulative energy savings collectively 

achieved as determined by the commission under division (G)(1) 

(F)(1) of this section is at least seventeen and one-half per 

cent of the baseline described in division (G)(1)(b) (F)(1)(b) 

of this section, then full compliance with division (A)(1)(a) of 

this section shall be deemed to have been achieved 

notwithstanding any provision of this section to the contrary.

(b) If the cumulative energy savings collectively achieved 

as determined by the commission under division (G)(1) (F)(1) of 

this section is less than seventeen and one-half per cent of the 
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baseline described in division (G)(1)(b) (F)(1)(b) of this 

section, then both of the following shall apply:

(i) The commission shall determine the manner in which 

further implementation of energy efficiency programs shall occur 

as may be reasonably necessary for collective achievement of 

cumulative energy savings equal to seventeen and one-half 

percentper cent, and not more, of the baseline described in 

division (G)(1)(b) (F)(1)(b) of this section.

(ii) Full compliance with division (A)(1)(a) of this 

section shall be deemed to be achieved as of a date certain 

established by the commission notwithstanding any provision of 

this section to the contrary.

(3) Upon the date that full compliance with division (A)

(1)(a) of this section is deemed achieved under division (G)(2)

(a) (F)(2)(a) or (b) of this section, any electric distribution 

utility cost recovery mechanisms authorized by the commission 

for compliance with this section shall terminate except as may 

be necessary to reconcile the difference between revenue 

collected and the allowable cost of compliance associated with 

compliance efforts occurring prior to the date upon which full 

compliance with division (A)(1)(a) of this section is deemed 

achieved. No such cost recovery mechanism shall be authorized by 

the commission beyond the period of time required to complete 

this final reconciliation.

Sec. 4928.6610. As used in sections 4928.6611 to 4928.6615 

of the Revised Code: 

(A) "Customer" means either of the following:

(1) Effective January 1, 2020, a mercantile customer as 

defined in section 4928.01 of the Revised Code;
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(2) Any customer of an electric distribution utility to 

which either of the following applies:

(a) The customer receives service above the primary 

voltage level as determined by the utility's tariff 

classification.

(b) The customer is a commercial or industrial customer to 

which both of the following apply:

(i) The customer receives electricity through a meter of 

an end user or through more than one meter at a single location 

in a quantity that exceeds forty-five million kilowatt hours of 

electricity for the preceding calendar year.

(ii) The customer has made a written request for 

registration as a self-assessing purchaser pursuant to section 

5727.81 of the Revised Code.

(B) "Energy intensity" means the amount of energy, from 

electricity, used or consumed per unit of production.

(C) "Portfolio plan" means either of the following:

(1) The comprehensive energy efficiency and peak-demand 

reduction program portfolio plan required under rules adopted by 

the public utilities commission and codified in Chapter 4901:1-

39 of the Administrative Code or hereafter recodified or 

amended;

(2) Any plan implemented pursuant to division (G) (F) of 

section 4928.66 of the Revised Code.

Section 2. That existing sections 4928.143, 4928.66, and 

4928.6610 of the Revised Code are hereby repealed.

Section 3. That section 4928.471 of the Revised Code is 
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hereby repealed.

Section 4. On and after the effective date of this 

section, and notwithstanding any provision in Title XLIX of the 

Revised Code to the contrary, no decoupling mechanism 

established under section 4928.143 or 4928.66 of the Revised 

Code or section 4928.471 of the Revised Code, as that section 

existed prior to the effective date of this section, shall 

remain in effect, and no amount, charge, mechanism, or rider 

related to decoupling may be assessed or collected from 

customers.

Section 5. Upon the effective date of this section, and 

notwithstanding section 4905.32 of the Revised Code and any 

other provision in Title XLIX of the Revised Code to the 

contrary, the full amount of revenues collected from customers 

through an amount, charge, mechanism, or rider established under 

section 4928.471 of the Revised Code, as that section existed 

prior to the effective date of this section, shall be promptly 

refunded to customers from whom the revenues were collected. 

Refunds paid to customers shall be allocated to customer classes 

in the same proportion as originally collected.

Section 6. Upon the effective date of this section, and 

notwithstanding section 4905.32 of the Revised Code and any 

other provision in Title XLIX of the Revised Code to the 

contrary, both of the following apply:

(A) The amounts of money collected from customers 

resulting from, or attributable to, the amendments to divisions 

(E) and (F) of section 4928.143 of the Revised Code by H.B. 166 

of the 133rd General Assembly, shall be treated as follows:

(1) The amounts shall be promptly refunded to customers 
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from whom they were collected.

(2) The amounts refunded shall be allocated to customer 

classes in the same proportion as originally collected.

(B) The public utilities commission shall reconsider any 

order or determination it made in compliance with the amendments 

to divisions (E) and (F) of section 4928.143 of the Revised Code 

made by H.B. 166 of the 133rd General Assembly prior to the 

effective date of this section and shall issue a new order or 

determination in compliance with the provisions of divisions (E) 

and (F) of section 4928.143 as amended by this act.
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