
IN THE SUPREME COURT OF OHIO 
 
In the Matter of the Application of Icebreaker ) 
Windpower, Inc., for a Certification to  ) Case No.: _____________________ 
Construct a Wind-Powered Electric   ) 
Generation Facility in Cuyahoga County,  ) On Appeal from the Power Siting 
Ohio       ) Board, Case No. 16-1871-EL-BGN 
______________________________________________________________________________ 

 
NOTICE OF APPEAL OF INTERVENORS-APPELLANTS 

W. SUSAN DEMPSEY AND ROBERT M. MALONEY 
______________________________________________________________________________ 
 
Mark D. Tucker (0036855), Counsel of Record  
mtucker@beneschlaw.com 
John F. Stock (0004921). 
Independent Contractor 
jstock@beneschlaw.com 
BENESCH, FRIEDLANDER, COPLAN & 
  ARONOFF LLP 
41 South High Street, 26th Floor 
Columbus, Ohio 43215 
(614) 223-9300 
FAX: (614) 223-9330 
 
Attorneys for Intervenors-Appellants 
W. Susan Dempsey and Robert M. Maloney 
 
Christine M.T. Pirik (0029759), 
Counsel of Record 
cpirik@dickinsonwright.com 
Terrence O’Donnell (0074213) 
todonnell@dickinsonwright.com 
Jonathan R. Secrest (0075445) 
jsecrest@dickinsonwright.com 
Sara H. Jodka (0076289) 
sjodka@dickinsonwright.com 
William V. Vorys (0093479) 
wvorys@dickinsonwright.com 
DICKINSON WRIGHT PLLC 
150 East Gay Street, Suite 2400 
Columbus, Ohio 43215 
(614) 591-5461 
FAX:  (844) 670-6009 
 
Attorneys for Applicant Icebreaker 
Windpower, Inc. 

John H. Jones (0051913), Counsel of Record 
john.jones@ohioattorneygeneral.gov 
Thomas Lindgren (0039210) 
Thomas.lindgren@ohioattorneygeneral.gov 
Cameron Simmons (0073904) 
Cameron.simmons@ohioattorneygeneral.gov 
Assistant Attorneys General 
Public Utilities Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
(614) 466-4395 
FAX:  (614) 644-1926 
 
Attorneys for Appellee Ohio Power Siting 
Board 
 
Michael J. Settineri (0073369), Counsel of Record 
mjsettineri@vorys.com 
Gretchen L. Petrucci (0046608) 
glpetrucci@vorys.com 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
(614) 464-5462 
FAX: (614) 719-5146 
 
Attorneys for Intervenor Business Network 
for Offshore Wind, Inc. 
 
 
 
(Counsel Continued on Next Page) 
  

mailto:Thomas.lindgren@ohioattorneygeneral.gov
mailto:john.jones@ohioattorneygeneral.gov
mailto:wvorys@dickinsonwright.com
mailto:glpetrucci@vorys.com
mailto:mjsettineri@vorys.com
mailto:Cameron.simmons@ohioattorneygeneral.gov
mailto:cpirik@dickinsonwright.com
mailto:jstock@beneschlaw.com
mailto:mtucker@beneschlaw.com
mailto:sjodka@dickinsonwright.com
mailto:jsecrest@dickinsonwright.com
mailto:todonnell@dickinsonwright.com


2 

Miranda Leppla (0086351), 
Counsel of Record 
mleppla@theoec.org 
Trent Dougherty (0079817) 
tdougherty@theoec.org 
Christopher Tavenor (0096642) 
ctavenor@theoec.org 
Ohio Environmental Counsel 
1145 Chesapeake Avenue, Suite 1 
Columbus, Ohio 43212 
(614) 487-7506 
FAX:  (614) 487-7510 
 
Attorneys for Intervenors The Ohio 
Environmental Council and The Sierra Club 
 
Joseph E. Mallon (0085786), 
Counsel of Record 
mallon@johnsonkrol.com 
Johnson & Krol, LLC 
450 East 96th Street, Suite 500 
Indianapolis, Indiana 46240 
(317) 218-4779 
FAX:  (312) 255-0449 
 
Attorney for Intervenor Indiana/Kentucky/ 
Ohio Regional Council of Carpenters 
  

mailto:ctavenor@theoec.org
mailto:mallon@johnsonkrol.com
mailto:mleppla@theoec.org
mailto:tdougherty@theoec.org


3 

Pursuant to R.C. 4903.11, 4903.13, and 4906.12, Intervenor-Appellants W. Susan 

Dempsey and Robert M. Maloney (collectively, “Appellants”) hereby give notice of their appeal 

to the Ohio Supreme Court from the following attached orders of Appellee Ohio Power Siting 

Board (“Board”) in Case Number 16-1871-EL-BGN:  (1) Opinion, Order, and Certificate 

entered by the Board on May 21, 2020, and (2) Order on Rehearing entered by the Board on 

October 8, 2020 (collectively, “Board’s Orders”).  Pursuant to S.Ct.R.Prac. 10.02(A)(2), copies 

of both of the Board’s Orders are attached hereto. 

Appellants are parties of record in Case Number 16-1871-EL-BGN, and on June 19, 

2020, timely filed their Application for Rehearing of the Board’s May 21, 2020 Opinion, Order, 

and Certificate pursuant to R.C. 4903.10 and 4906.12.  That Application was denied by Board on 

October 8, 2020 in the Board’s Order on Rehearing.  Because the Board, in its October 8, 2020 

Order on Rehearing, granted, in part, other parties’ applications for rehearing, Appellants timely 

filed their Application for Rehearing of October 8, 2020 Order on Rehearing on November 5, 

2020.  The Board did not rule on the Appellants’ Application for Rehearing of October 8, 2020 

Order on Rehearing within thirty (30) days of its filing, and that application was, therefore, 

denied by operation of law on December 5, 2020 pursuant to R.C. 4903.10(B) and 4906.12.  This 

Notice of Appeal is being filed within sixty (60) days of the denial by operation of law of 

Appellants’ Application for Rehearing of October 8, 2020 Order on Rehearing, and is, therefore, 

timely pursuant to R.C. 4903.11 and 4906.12. 

The Board’s Orders granted Applicant Icebreaker Windpower, Inc. (“Icebreaker”) a 

Certificate of Environmental Compatibility and Public Need (“Certificate”) to construct a new 

20.7 megawatt wind-powered electric generation facility to be situated in the waters of Lake 

Erie.  The Board’s Orders are in error for the following reasons: 
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(1) The Board’s Orders are unreasonable and unlawful because they grant a 

certificate of environmental compatibility and public need (“Certificate”) to Applicant Icebreaker 

Windpower, Inc. (“Icebreaker”) to construct, operate, and maintain a 6-turbine wind-powered 

electric generation facility (“Project”) located on approximately 4.2 acres of submerged, leased 

state of Ohio land in Lake Eric, 8-10 miles off the shore of Cleveland, in Cuyahoga County, 

despite applicant having failed to introduce sufficient evidence for the Board to make valid 

findings and determinations as to the nature of the probable environmental impact of the Project 

(R.C. 4906.10(A)(2)) or to determine that the Project represents the minimum adverse 

environmental impact (R.C. 4906.10(A)(3)).  This issue was raised as the first ground for 

rehearing in Appellants’ June 19. 2020 Application for Rehearing and was fully discussed at 

pages 7-11 of that application.  This issue was raised again as the first ground for rehearing in 

Appellants’ November 5, 2020 Application for Rehearing of October 8, 2020 Order on 

Rehearing and was fully discussed at pages 9-13 of that application. 

(2) The Board’s Orders are unreasonable and unlawful because the Project does not 

serve the public interest, convenience, and necessity.  (R.C. 4906.10(A)(6)).  The grant of a 

Certificate to a private party, Icebreaker, to use the State’s interest in Lake Erie for its own, for-

profit, benefit, violates the Public Trust Doctrine.  The State of Ohio owns its interest in Lake 

Erie in trust for the benefit of the citizens of Ohio—the “public benefit”—to enjoy, inter alia, 

navigation, commerce, and fishing in and on the lake’s waters free from the obstruction or 

interference of interests ceded to private parties; and free from the award of a private, for-profit, 

interest in the Lake to Icebreaker that is not granted equally to the citizens of the State.  This 

issue was raised as the second ground for rehearing in Appellants’ June 19. 2020 Application for 

Rehearing and was fully discussed at pages 11-12 of that application.  This issue was raised 

again as the second ground for rehearing in Appellants’ November 5, 2020 Application for 



5 

Rehearing of October 8, 2020 Order on Rehearing and was fully discussed at pages 13-15 of that 

application. 

(3) The Board’s Order on Rehearing is unreasonable and unlawful because it granted 

Icebreaker’s Application for Rehearing in part by removing the condition set forth in ¶160 of the 

Board’s May 21 Order (“the Feathering Condition”), which the Board terms as its “default bird 

and bat mitigation protocol,” see Order on Rehearing at 17, ¶32, and which required 

Icebreaker’s turbines to “remain completely feathered during nighttime hours, from dusk to 

dawn, from March 1, through November 1 of each year of operation until or unless the Board 

directs otherwise.”  Opinion, Order, and Certificate at 78, ¶160.  The Board’s Feathering 

Condition was the absolutely necessary to protect birds and bats migrating through the Project’s 

rotorswept zone; the Feathering Condition’s removal in the Order on Rehearing was, therefore, 

unreasonable and unlawful.  This issue was raised as the third ground for rehearing in 

Appellants’ November 5, 2020 Application for Rehearing of October 8, 2020 Order on 

Rehearing and was fully discussed at pages 16-23 of that application. 

 

       Respectfully submitted, 

       _/s/ Mark D. Tucker___________________ 
        Mark D. Tucker (0036855), Counsel of Record 
        John F. Stock (0004921) 

       BENESCH, FRIEDLANDER, COPLAN & 
          ARONOFF LLP 

        41 S. High St., 26th Floor 
        Columbus, Ohio 43215 
        (614) 223-9300 
        FAX: (614) 223-9330 
 

Attorneys for Intervenors-Appellants 
W. Susan Dempsey and Robert M. Maloney 
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CERTIFICATE OF SERVICE 
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Appeal was served, via regular U.S. mail, postage prepaid, and email this 1st day of February, 

2021, upon the following: 

John H. Jones 
john.jones@ohioattorneygeneral.gov 
Thomas Lindgren 
Thomas.lindgren@ohioattorneygeneral.gov 
Cameron Simmons 
Cameron.simmons@ohioattorneygeneral.gov 
Assistant Attorneys General 
Public Utilities Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
 

Miranda Leppla 
mleppla@theoec.org 
Trent Dougherty 
tdougherty@theoec.org 
Christopher Tavenor 
ctavenor@theoec.org 
Ohio Environmental Counsel 
1145 Chesapeake Avenue, Suite 1 
Columbus, Ohio 43212 

Christine M.T. Pirik 
cpirik@dickinsonwright.com 
Terrence O’Donnell 
todonnell@dickinsonwright.com 
Jonathan R. Secrest 
jsecrest@dickinsonwright.com 
Sara H. Jodka 
sjodka@dickinsonwright.com 
William V. Vorys 
wvorys@dickinsonwright.com 
DICKINSON WRIGHT PLLC 
150 East Gay Street, Suite 2400 
Columbus, Ohio 43215 
 

Joseph E. Mallon 
mallon@johnsonkrol.com 
Johnson & Krol, LLC 
450 East 96th Street, Suite 500 
Indianapolis, Indiana 46240 

Michael J. Settineri 
mjsettineri@vorys.com 
Gretchen L. Petrucci 
glpetrucci@vorys.com 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
 

M. Beth Trombold 
Acting Chair, PUCO 
180 E. Broad Street 
Columbus, Ohio  43215 
 
(Copy delivered to Acting Chair Trombold 
pursuant to R.C. 4903.13) 

  
 

       _/s/ Mark D. Tucker___________________ 
       Mark D. Tucker 
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CERTIFICATE OF FILING 
 

Pursuant to S.Ct.Prac.R. 3.11(D)(2), 10.02(A)(2), and 10.03(A), the undersigned hereby 

certifies that a true and correct copy of the foregoing was filed with the Docketing Division of 

the Public Utilities Commission and the Power Siting Board, 180 East Broad Street, Columbus, 

Ohio  43215 pursuant to R.C. 4903.13 and 4906.12 and Ohio Admin. Code §§4901-1-02(A), 

4901-1-36, and 4906-2-33. 

 
       _/s/ Mark D. Tucker___________________ 
       Mark D. Tucker 
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