BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of

KARL D. NAGGATZ, Case No. 21-0082-TR-CVF
Respondent : (OH3231022182D)

MOTION TO VACATE FINDING AND ORDER
ENTERED BY THE COMMISSION ON AUGUST 26, 2020

Now comes Respondent, by and through his undersigned counsel, and respectfully moves the
Commission for an Order vacating the previous Finding and Order (attached hereto as Exhibit A).
This Motion is being filed in an attempt to correct a manifest injustice that occurred as a result of a
State of Ohio Officer mistakenly categorizing Mr. Naggatz license as being suspended as opposed to
merely downgraded. Respondent respectfully requests that this matter be scheduled for a hearing so
that Respondent may present his arguments in support of this Motion. The reasons for this Motion
are set forth the following memorandum, which is attached hereto.

Respectfully submitted, -

o

‘Michael J. Yemc, Jr. (0065390)
YEMC LAW OFFICES

P.O. BOX 468

Delaware, OH 43015

Telephone: (614) 228-2699
Facsimile: (614) 228-2530

Email: mike@yemclawoffices.com
Attorney for Respondent




MEMORANDUM IN SUPPORT

Karl D. Naggatz is a commercial truck driver from Mayfield, Kentucky. Mr. Naggatz
only means of supporting himself and his family is driving a commercial vehicle.

In November 2019, Mr. Naggatz was stopped in Ohio for a roadside inspection. During
the inspection it was discovered that Mr. Naggatz license was downgraded from a Class A
commercial license to a Class D “regular” license. At the time of the stop, Mr. Naggatz
discovered that the medical facility where he completed his physical exam failed to send the

Commonwealth of Kentucky his new Medical Certificate. Unfortunately, at the time of the

stop, the officer mistakenly categorized this license downgrade as a suspension. (See

attached Exhibit B from the Commonwealth of Kentucky indicating that Mr. Naggatz license
was downgraded and NOT suspended.) Also, see attached is Exhibit C showing that Mr.
Naggatz CDL was reinstated two days after the downgrade and on the same day of the
inspection.

Following the inspection, Respondent turned the inspection into his safety department.
Unfortunately, Mr. Naggatz safety department “dropped the ball” and failed to respond to the
Intent to Assess a Civil Forfeiture, which resulted in the Commission issuing its August 26, 2020
Finding and Order.

Nevertheless, as a result of the mistaken classification (suspended vs. downgraded), Mr.
Naggatz CDL is now disqualified for 12 months. See attached Exhibit D. This should NEVER
have occurred. This manifest injustice must be corrected. This Commission has the ability
under Title 4901 of the Ohio Administrative Code to waive any defects in the timing of the
Respondent’s Motion for the good cause set forth herein.

Therefore, Respondent respectfully requests that the Commission vacate its previous

Order and either correct the misreported status of Mr. Naggatz license at the time of the



inspection or permit this case to go forward so that the Respondent can set forth his case before
an Administrative Judge. Failure to act will result in continued unnecessary financial hardship

for the Respondent.

Respectfully submitted,

A, e
—

A

Michael J. Yemc, Jr. (0065390)
YEMC LAW OFFICES

P.O. Box 468

Delaware, Ohio 43015

Telephone: (614) 228-2699
Facsimile: (614) 228-2530

Email: mike@yemclawoffices.com
Attorney for Respondent
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FINDING AND ORDER
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(93] R.C.4923.99 authorizes the Commission to determine whether any person has
committed a violation of such regulations, and assess a civil forfeiture against such person.

Accordingly, the Commission adopted the civil forfeiture and compliance proceeding rules
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reasonable notice and opportunity for a hearing when the Commuission finds a violation of

the regulations adopted in Ohio Adm.Code 4901:2-5-02.
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further,
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COMMISSIONERS:
-’\ijfproving:

" Sam Randazzo, Chairman
‘M. Beth Trombold
Lawrence K. Friedeman
Daniel R. Conway

Dennis P. Deters
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COMMONWEALTH OF KENTUCKY
TRANSPORTATION CABINET
DIVISION OF DRIVER LICENSING
200 MERO STREET
FRANKFORT, KENTUCKY 40622

DLN: NO1-521-139

To: Mr. KARL D. NAGGATZ
05/30/1970

183 MCCUR ST DOB:
MAYFIELD, KY 42066-8207

From: Division of Driver Licensing
http://drive.ky.gov/

Date: November 19, 2019

CFR 383.71 and 601 KAR 11:050 require all CDL holders provide a copy of a
valid certification card signed by a certified medical examiner on the
National Registry found at https://nationalregistry.fmcsa.dot.gov/ to the
Division of Driver Licensing to maintain a valid CDL. :

As of the date of this letter, the information required to update your
CDLIS record has not been received.Therefore, the CDL in your possession is
Not Active. You are no longer legal to operate a commercial motor vehicle.

The medical examiner's certificate may be uploaded and submitted through
MY CDL/Kentucky CDL Document Portal at http://mycdl.ky.gov or mailed to
Division of Driver Licensing, 200 Mero St. Frankfort, KY;&OGZ}.

If you submit the required documents by mail, you will receive a letter in
a few days once the documents are processed to your CDLIS.d}iving record.
If you submit your documents through MY CDL/Kentucky CDL Document Portal
http://mycdl .ky.gov, you will receive an immediate response via email when
your documents have been received. You will also receive an immediate email
when your documents have been processed to your CDLIS driving record. If
your documents can not be verified and your CDLIS driving record updated,
you will receive an email informing you that the documents were rejected.
You may resubmit your documents once all the corrections are made.

Failure to comply within one (1) year from date of being not valid will
require you to pay the CDL application fee, pass the vision and written CDL
test and pay the license fee. If you have not held a CDL for five (5) years
or more, you must start over. This includes the vision, written, issuance

of the CDL permit, skill test and all fees.

If you no longer want your CDL, you must surrender the license at the
circuit court clerk's office in your county of residence, complete a
Voluntarily Surrendered License Affidavit, TC 94-14 and have a duplicate
operator license issued at a cost of $12.00 or renewal for $20.00

If you have any questions, please contact the Division of Driver Licensing,
CDL Section at 502-564-1257,

KRS 186.540-You MUST get duplicate license within 10 days of addfass/name change.

s .
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COMMONWEALTH OF KENTUCKY
TRANSPORTATION CABINET
DIVISION OF DRIVER LICENSING
200 MERO STREET
FRANKFORT, KENTUCKY 40622

To: Mr. KARL D. NAGGATZ DLN: NO1-521-139
183 MCCUR ST DOB: 05/30/1970
MAYFIELD, KY 42066-8207

From: Division of Driver Licensing
http://drive.ky.gov/

Date: November 21, 2019

The Division of Driver Licensing, CDL Section has received your medical
certification and has now updated your CDLIS record. If your CDL is

within 6 months of expiring and you have completed and forwarded a copy

of the Self Certification form, TC 94-169 to this office, and you are not
suspended on your operator or CDL for any reason then you are now

eligible to be issued a renewal CDL. If you are suspended, you must comply
with the requirements for reinstatement prior to renewing your operator and
CDL. You must be within 6 months of your expiration date to renew your
license. Otherwise, you are not eligible for renewal.

If you have any questions concerning your commercial license, please
contact the CDL Section at 502-564-1257.

INFORMATION BELOW IS ONLY FOR CDL HOLDERS WITH S (school bus) ENDORSEMENT

KRS 281A.175 (e) requires you to submit to have an annual medical exam and
forward a copy of the new medical examination card to The Division of
Driver Licensing.

Failure to comply with the above regulation annually will result in the
loss of your CDL privileges until the requirements are met.

The Division of Driver Licensing will modify your driving record to
reflect a one year expiration date on your medical information in
accordance with KRS 281A.175 (e).

If you no longer wish to have the 5 Endorsement, you may surrender the
endorsement at the circuit court clerk's office in your county of :
residency. There will be a fee associated with the issuance.

KRS 186.540-You MUST get duplicate license within 10 days of address/name :hangi.: a
Z : =T 3 S Rk
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COMMONWEALTH OF KENTUCKY
TRANSPORTATION CABINET
DIVISION OF DRIVER LICENSING
i 200 MERO STREET
FRANKFORT, KENTUCKY 40622
o Mr. KARL D. NAGGATZ DLN: N01-521-139
183 MCCUR ST DOB: 05/30/1970
MAYFIELD, KY 42066-8207
From: pivision of Driver Licensing
http://drive.ky.gov/
Date: October 29, 2020

Your commercial driving privilege

result of your conviclion of CDL DISQ

You must
possession to t
operator's lice
reguired to con
for an occupational

his office.
nse at the Circuit

tact your employer of t
license.

Cour

I1f you experience
of your commercia
the following:

Mail this offic
motor vehicle driving privilege.
required must pe in the form
certified check made paya
payment or corresponding with this
number, full name, and birth date,

Any fees
of

You will be notifie
1f your commercial

more, you will be required t
will include completing the CDL app
issuance of a CLP (permit) and
addressed to the CDL Section a

driving privilege

If you have a hearing impairment, pl

711. This line is for hearing

. : :1711

You have 10 days to notify this div
KRS 186.540-You MUST get duplicate

B et i b o ot

is hereby suspended.
UALTIFIED/DRIVING WHILE SUSP

immediately surrender the commer
If eligible,

no further difficulty you m
| driving privilege 0

e a 550 fee for reinstatement of

ble to the Kentucky

or return this letter.

d when you have mel th

o start over with the
lication, written an

the skill test.
t 502-564-1257.

5 Ve it Tﬁmfwmw".:ﬂ‘. L

This action is 3

cial driver's license in your
you may apply for a duplicate
b Cleck's Offices You are also
his aclion. There is no provision

or reinstatement

ay apply f
2 with

ctober 29, 2020 by complyin

your commercial

cashier's check or
When making
r license

of a money order,
State Treasurer.

fice, please list your drive

P
s for reinstatement.

been suspended for one (1) year or
issuance process. This
d vision test, the

Any questions should be

e requirement
has

ease call the Kentucky Relay Service at

impaired use only.

in our records.

{sion of any error(s)
/name change

license within 10 days of address

Tt o
o

EXHIBIT




BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of

KARL D. NAGGATZ, Case No. 21-0082-TR-CVF
Respondent 5 (OH3231022182D)

NOTICE OF APPEARANCE OF COUNSEL

The undersigned hereby enters his appearance as counsel of record in the above-styled case.

Respectfully submitted,

{

J
v

Michael J. Yemc, Jr. (0065390)
YEMC LAW OFFICES

P.O. BOX 468

Delaware, Ohio 43015

Telephone: (614) 228-2699
Facsimile: (614) 228-2530

Email: mike@yemclawoffices.com
Attorney for Respondent
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