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I. INTRODUCTION AND SUMMARY 

Following months of complex negotiations among diverse stakeholders, The 

Dayton Power and Light Company ("DP&L" or the "Company"), the Staff of the Commission, 

and 18 other parties submitted a Stipulation and Recommendation ("Stipulation") proposing 

resolution of four significant proceedings:  DP&L's grid modernization plan (Case Nos. 18-1875-

EL-GRD, et al.); the Company's forward-looking significantly-excessive-earnings test and more-

favorable-in-the-aggregate test case (Case No. 20-0680-EL-UNC); and its pending retrospective 

significantly-excessive-earnings test ("SEET") cases for 2018 (Case Nos. 19-1121-EL-UNC) and 

2019 (Case No. 20-1041-EL-UNC). 

Six weeks later and one day after supporting testimony was due, the Supreme 

Court of Ohio reversed a Commission order that found Ohio Edison passed its retrospective 

SEET for 2017 after excluding revenue from FirstEnergy's Distribution Modernization Rider 

("FE DMR").  In re Determination of Existence of Significantly Excessive Earnings for 2017 

under the Elec. Sc. Plan of Ohio Edison Co. ("Ohio Edison"), Slip Opinion No. 2020-Ohio-5450, 

¶ 21 (reversing In re Ohio Edison et al., Case No. 18-857-EL-UNC, Opinion and Order (Mar. 

20, 2019).  The Court ruled that the Commission unreasonably excluded that revenue "without 

statutory authorization" when the Commission found only that Ohio Edison would face "an 

unnecessary element of risk" if the FE DMR revenue were included in the SEET.  Id.  The Court 

did not conclude that Ohio Edison failed its 2017 SEET; instead, the Court remanded the case 

and instructed the Commission to determine the proper threshold for measuring whether Ohio 

Edison had significantly excessive earnings, "whether any adjustments under R.C. 4928.143(F) 

are appropriate," and whether "any other determinations . . . are necessary to resolve this matter."  

Id. at ¶ 65.  
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Shortly after that decision, the Commission recognized, sua sponte, that the 

applications in DP&L's retrospective SEET cases had excluded revenue from the Company's 

similarly-named but substantively-different Distribution Modernization Rider ("DMR").  Dec. 4, 

2020 Entry, ¶ 16.  Exclusion of such revenue from the SEET was established in the March 14, 

2017 Amended Stipulation and Recommendation ("ESP III Stipulation"), together with a 12% 

SEET threshold, as part of the Company's third Electric Security Plan (Case No. 16-395-EL-

SSO).  DP&L excluded that revenue in reliance on the Commission's approval of the ESP III 

Stipulation, as well as its approval of the Company's 2017 retrospective SEET application, which 

likewise excluded DMR revenue.  In re DP&L, Case No. 18-873-EL-UNC, Opinion and Order 

(July 31, 2019).  In light of Ohio Edison, the Commission found it reasonable for parties to file 

supplemental testimony "regarding how the [retrospective] SEET test should be conducted."  

Dec. 4, 2020 Entry, ¶ 16.  DP&L and The Office of the Ohio Consumers' Counsel ("OCC") 

timely did so. 

Despite the Commission's invitation for testimony to address a new legal 

landscape while the record in thus proceeding remains open, OCC asks the Commission to strike 

vast swaths of DP&L's testimony for doing just that.  Jan. 4, 2021 Motion to Strike the Direct 

Testimony of Gustavo Garavaglia M. and the Supplemental Direct Testimony of R. Jeffrey 

Malinak by Office of the Ohio Consumers' Counsel ("Motion").  OCC asserts (p. 2) that DP&L's 

testimony is beyond the scope of the Ohio Edison decision.  The Commission should reject that 

argument for three separate and independent reasons:  

1. OCC claims that DP&L should issue $150 million in refunds in this case, 

due to changes in the law under Ohio Edison.  The Commission should not 
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limit DP&L's ability to show why it passes the SEET, particularly when 

such a refund would have disastrous financial effects upon DP&L. 

2. In Ohio Edison, ¶ 65, the Court specifically instructed the Commission to 

"consider[] whether any adjustments under R.C. 4928.143(F) are 

appropriate."  (Emphasis added.)  DP&L's request that the Commission 

consider other adjustments in thus consistent with Ohio Edison. 

3. In any event, the specific adjustments that DP&L proposes relate to 

specific adjustments that the Court considered in Ohio Edison, and should 

be considered for that additional reason. 

II. THERE IS GOOD CAUSE FOR THE RECORD TO INCLUDE  DP&L'S 
SUPPLEMENTAL TESTIMONY                                                                  

The Commission recognized that supplemental testimony would be beneficial to 

determine how the retroactive SEET should be conducted in these proceedings in light of Ohio 

Edison.  Dec. 4, 2020 Entry, ¶ 16.  That testimony was due more than two weeks in advance of 

the evidentiary hearing in this proceeding, and before any depositions had taken place.  OCC 

took that opportunity to argue that DP&L owes more than $150 million in refunds.  Duann 

Testimony, pp. 14, 20.  OCC contends that the Commission should exclude DMR revenue under 

Ohio Edison.  Id. 

OCC takes the words "narrowly focused" out of context from the rest of the 

Entry, which expressly "permit[ted] the parties to submit separate, supplemental testimony 

regarding how the SEET test should be conducted in light of the Supreme Court of Ohio's 

recent decision in In re Ohio Edison."  Id. at ¶ 16 (emphasis added).  The Entry made no mention 
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of limiting testimony to whether DP&L's DMR revenue should be excluded from the SEET 

under R.C. 4928.143(F).  (OCC at pp. 2, 5).  The Entry merely limited new testimony to how the 

retrospective SEET should be conducted in light of new precedent.  The Commission should not 

further limit such testimony in response to OCC’s Motion. 

When DP&L filed its retrospective SEET applications, the Company easily 

passed the SEET by simply excluding the DMR from its earnings.  Garavaglia Testimony, p. 5.  

Therefore, it was unnecessary for DP&L to present any other adjustments to the SEET described 

in the testimony of Witnesses Garavaglia and Malinak at that time.  Id.  DP&L did not waive any 

adjustments or arguments relating to the application of SEET, particularly under a legal standard 

that did not exist at the time, a significant change of circumstances despite OCC's attempts (p. 5) 

to characterize it otherwise.   

The Commission has authority to govern its own proceedings and can even 

"reopen a proceeding at any time prior to the issuance of a final order."  Ohio Adm.Code 4901-1-

34.  Here, the evidentiary hearing has not even begun.  Moreover, even in Ohio Edison, the Court 

remanded the case for determination of the proper threshold and whether any adjustments under 

R.C. 4928.143(F) should be made.   

An order by the Commission that DP&L refund $150 million would have 

disastrous financial effects upon DP&L.  The Commission thus should allow DP&L to address 

any and all adjustments that show that DP&L passes the SEET. 
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III. THE COMMISSION SHOULD FOLLOW THE ROADMAP FOR BUILDING 
A RECORD THAT OHIO EDISON ESTABLISHED                                           

OCC concedes (p. 3) that the Ohio Edison Court refused to consider several 

arguments raised by Ohio Edison and the Commission because those arguments were not 

properly before the Court, either because they had been waived below or were not expressly 

addressed in the Commission's Opinion and Order.  In rejecting those arguments on procedural 

grounds, the Court provided a roadmap for how the Commission should build a record in SEET 

cases.  While OCC would have the Commission ignore that roadmap and lock DP&L into a pre-

Ohio Edison record, the Commission should not ignore the Court's guidance.  

The Court overturned the Commission order for excluding FE DMR revenue from 

Ohio Edison's SEET analysis on the sole basis that the revenue "would introduce an unnecessary 

element of risk to the Companies and undermine the [DMR's] purpose of providing credit 

support."  Ohio Edison at ¶ 20.  However, the Court went on to consider whether there were 

other grounds for excluding FE DMR revenue.   

First, the Court considered the Commission's argument that removing the DMR 

from SEET was "an adjustment for improving the company’s capital structure appropriately to 

support the large commitments needed for grid modernization."  Id. at ¶ 33.  But, because the 

Commission did not say it was making an adjustment for capital structure when it removed the 

FE DMR revenue and since Ohio Edison did not make that argument, the Court did not consider 

its merits.  Id. at ¶¶ 34-36. 

Second, the Court considered Ohio Edison's argument that since no other 

company has a mechanism like the FE DMR, removal of its revenue was necessary for the 

Commission to conduct a valid comparison based on "comparable risk" under R.C. 4928.143(F).  
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Ohio Edison at ¶ 37.  But, because the Commission never mentioned the comparable-risk clause 

in the retrospective SEET statute, the Court refused to accept the argument. 

Third, the Court considered Ohio Edison's arguments that the FE DMR revenue 

was an "extraordinary item" and was "associated with an[] additional liability or write-off of 

regulatory assets due to implementing" its Electric Security Plan.  Ohio Edison, ¶ 40.  Since the 

Commission did not expressly or implicitly accept that argument, the Court refused to do so.  Id. 

at ¶ 44.  The Court cautioned that it would not consider arguments by any party that "has 

deprived the commission of an opportunity to correct the error."  Id. at ¶ 48. 

All of these issues touch on the proper application of the retrospective SEET 

under R.C. 4928.143(F).  DP&L should not be deprived of due process by preventing it from 

building a record to address the new legal landscape that now exists under this recent precedent. 

Significantly, the Court instructed the Commission to "consider[] whether any 

adjustments under R.C. 4928.143(F) are appropriate."  Ohio Edison, ¶ 65 (emphasis added).  

DP&L's request that the Commission consider other adjustments under R.C. 4928.143(F) is thus 

entirely consistent with Ohio Edison.  The Commission now has an opportunity to pass on these 

issues with record support that the Commission, itself, invited.  Dec. 4, 2020 Entry, ¶ 16.  The 

Commission should not indulge OCC's desire to limit that record.  

IV. THE ADJUSTMENTS DEMONSTRATED BY DP&L WITNESSES 
GARAVAGLIA AND MALINAK ARE JUSTIFIED BY OHIO EDISON  

Finally, the Commission should reject OCC's Motion because the testimony of 

DP&L Witnesses Garavaglia and Malinak address issues directly raised in Ohio Edison, and thus 

fall within the scope of the Commission's call for testimony.   
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First, as shown in the testimony of Witness Garavaglia, the DMR is not an 

"earned return on common equity" under R.C. 4928.143(F) because DP&L's use of the revenue 

was significantly restricted and the proceeds could not be used to make any payments to The 

AES Corporation, including dividends and tax sharing payments.  Garavaglia Testimony, pp. 10-

11.  The Ohio Edison Court did not address the merits of this argument, as FirstEnergy's DMR 

did not contain similar restrictions.  In re Application of Ohio Edison Co., 157 Ohio St.3d 73, 

2019-Ohio-2401, ¶ 19.   

Witness Garavaglia also demonstrates (pp. 11-12) that the DMR was a non-

recurring, special, and extraordinary item and, thus, should be excluded from SEET consistent 

with the In the Matter of the Investigation of the Development of the Significantly Excessive 

Earnings Test, Case No. 09-786-EL-ENC, Finding and Order, p. 18, which the Ohio Edison 

Court cited with approval.  Ohio Edison, ¶ 26.  Accord:  Malinak Testimony, p. 14.  While Ohio 

Edison raised that issue in its 2017 SEET proceeding, the Court refused to consider it because 

the Commission never expressly adopted that justification for excluding the FE DMR revenue.  

Id. at ¶ 44.  The Commission now has an opportunity to do so.   

Witness Garavaglia further shows (pp. 12-13) that the DMR was targeted at 

altering DP&L's capital structure and, thus, is appropriately excluded under R.C. 4928.143(F) 

(allowing "such adjustments for capital structure as may be appropriate").  Again, although such 

an adjustment was raised in Ohio Edison, the Court did not consider that argument because the 

Commission "never said it was making an adjustment for capital structure when it removed the 

DMR revenue." Ohio Edison, ¶ 34.  Again, the Commission now has an opportunity to do so. 
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Witness Malinak further demonstrates (pp. 41-44) why adjustments should be 

made to DP&L's reported common equity base given historical write-downs of investments 

made by DP&L in generation assets.  Ohio Edison similarly argued that the Commission relied 

on the write-off of assets in excluding the DMR.  Ohio Edison, at ¶ 40.  The Court, however, 

refused to consider that argument because the Commission did not address it.  Id. at ¶ 44.  It now 

can. 

Witness Garavaglia shows (pp. 13-17) that adjustments should be made for 

committed capital investments.  R.C. 4928.143(F) ("Consideration also shall be given to the 

capital requirements of future committed investments in this state.").  Accord:  Malinak 

Testimony, pp. 45-46.  The Court expressly declined to consider that adjustment in Ohio Edison 

because "Ohio Edison . . . did not argue in this appeal that the [FE] DMR revenue should be 

excluded from the SEET either as an adjustment for the company's capital structure or due to its 

capital requirements for future committed investments."  Ohio Edison, ¶ 50 ("Hence, it is 

improper for us to consider these arguments at this time.").  The argument has now been raised 

before the evidentiary hearing of this proceeding and can be addressed here.   

Witness Garavaglia (pp. 18-19) finally shows that the Commission should adjust 

DP&L's earnings for tax consequences, since those items were not caused by adjustments to 

DP&L's ESP.  The Ohio Edison Court considered whether earnings not caused by an ESP should 

be included in the SEET.  Ohio Edison, ¶ 24. 

Thus, the issues raised byWitnesses Garavaglia and Malinak tie directly to issues 

in the Ohio Edison decision.  Accordingly, they are within the scope of the Commission's request 
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for testimony "regarding how the SEET test should be conducted in light of the Supreme Court 

of Ohio's recent decision in In re Ohio Edison."  Dec. 4, 2020, ¶ 16. 

V. DP&L IS NOT BARRED FROM DISTINGUISHING ITS DMR FROM 
FIRSTENERGY'S SIMILARLY-NAMED RIDER                                    

 DP&L is not, as OCC contends (p. 7), barred from demonstrating the many 

differences between its DMR and the FE DMR by res judicata.  The doctrines of res judicata and 

collateral estoppel "operate to preclude the relitigation of a point of law or fact that was at issue 

in a former action between the same parties and was passed upon by a court of competent 

jurisdiction."  Office of Consumers' Counsel v. Pub. Util. Com., 16 Ohio St.3d 9, 10, 475 N.E.2d 

782 (1985).  Here, although the Commission has previously held that DP&L's DMR was not 

lawful under R.C. 4928.143(B) and, thus, could not be collected,1 DP&L has not litigated – and 

the Commission has not decided – whether the dissimilarities between DP&L's DMR and the FE 

DMR justify different treatment under the retrospective SEET of R.C. 4928.143(F), which is 

inherently an individualized utility-by-utility inquiry.  The Commission should reject this attempt 

to disregard un-litigated, material differences between the riders as it relates to that analysis.  

VI. CONCLUSION 

For the foregoing reasons, the Commission should deny the January 4, 2021 

Motion to Strike the Direct Testimony of Gustavo Garavaglia M. and the Supplemental Direct 

Testimony of R. Jeffrey Malinak by Office of the Ohio Consumers' Counsel. 

 
1 In re DP&L, Case No. 16-395-EL-SSO, Supplemental Opinion and Order (Nov. 21, 2019). 
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