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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the matter of the Application of Ohio 

Power Company for an increase in Electric 

Distribution Rates. 

)

)

) 

Case No. 20-585-EL-AIR 

In the Matter of the Application of Ohio 

Power Company for Tariff Approval. 

)

) 
Case No. 20-586-EL-ATA 

In the Matter of the Application of Ohio 
Power Company for Approval to Change 
Accounting.  

)
)
) 

Case No. 20.587-EL-AAM 

JOINT INTERLOCUTORY APPEAL, 
REQUEST FOR CERTIFICATION TO THE FULL COMMISSION AND 

APPLICATION FOR REVIEW  
BY  

ONE ENERGY ENTERPRISES LLC  
AND  

THE ENVIRONMENTAL LAW AND POLICY CENTER

One Energy Enterprises LLC (“One Energy”) and the Environmental Law & Policy 

Center (“ELPC”) submit this interlocutory appeal to the Public Utilities Commission of Ohio 

(“Commission”) and respectfully request that the Commission reverse the entry issued in these 

matters on December 10, 2020 (the “Entry”).  The Entry deprives One Energy and ELPC 

(collectively, “Joints Movants”) of their rights to discovery and due process.   

This interlocutory appeal raises a new and novel question and interpretation of law.  The 

Entry permits an initial Staff Report filed November 18, 2020 to serve as the basis for calculating 

due dates for submitting discovery and filing objections under R.C. 4909.19(C).  However, the 

initial Staff Report was undisputedly superseded and replaced by a new Staff Report filed 

November 25, 2020.  The Commission’s precedent has not addressed whether a superseded and 
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replaced Staff Report can still serve as the basis for computing statutorily prescribed calculations 

of time.    

Permitting the Entry to stand will cause Joint Movants immediate and undue prejudice.  

If the superseded and replaced initial Staff Report filing date is used to calculate discovery 

deadlines, December 2, 2020 is the cut-off date for discovery and December 18, 2020 is the cut-

off date for filing objections.  If the new Staff Report filing date is used to calculate discovery 

deadlines, December 9, 2020 is the cut-off date for discovery and December 28, 2020 is the cut-

off date for filing objections.  One Energy and ELPC each served discovery on Ohio Power on 

December 9, 2020. Ohio Power has refused to respond to the discovery requests, and the Entry 

now supports that refusal.  If the Entry is not reversed through this interlocutory appeal, the issue 

will not come before this Commission until after the hearing has concluded, through Joint 

Movants’ post-hearing briefs.  Failure to reverse the Entry, and use the November 25, 2020 Staff 

Report as the basis for the calculation of time, will have an immediate and prejudicial effect on 

Joint Movants’ due process rights and ability to prosecute this case.   

The grounds supporting this Interlocutory Appeal are more fully stated in the 

accompanying Memorandum in Support. 

Respectfully submitted, 

/s/ Dane Stinson 
Marion H. Little, Jr. 
Christopher J. Hogan 
Zeiger, Tigges & Little LLP 
41 South High Street 
3500 Huntington Center, 
Columbus, OH 43215 USA 
Telephone: 614.324.5078 
Facsimile: 614.365.7900 
E-Mail: little@litohio.com 

hogan@litohio.com 
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Dane Stinson (Counsel of Record) 
Matthew W. Warnock 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH  43215-4291 
Telephone: (614) 227-2300 
Facsimile: (614) 227-2390 
E-mail: dstinson@bricker.com 

mwarnock@bricker.com 

and 

Katie Johnson Treadway 
One Energy Enterprises LLC 
Findlay, OH 45840 
Telephone: (419) 905-5821 
Email: ktreadway@oneenergyllc.com 

Counsel for One Energy Enterprises, LLC

/s/ Caroline Cox 
Caroline Cox (0098175) 
Associate Attorney 
Environmental Law & Policy Center 
21 W. Broad Street, 8th Floor  
Columbus, OH 43215 
Telephone: (312) 795-3742  
Email ccox@elpc.org 

Counsel for the Environmental Law & Policy Center 
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MEMORANDUM IN SUPPORT

I. INTRODUCTION AND STATEMENT OF FACTS 

R.C. 4909.19(C) provides that objections to a staff report must be filed within thirty (30) 

days of the report’s filing and service on the applicant, mayors and interested parties.  Similarly, 

O.A.C. 4901-1-17(B) provides that discovery requests must be filed within 14 days of a staff 

report’s filing and service.  These deadlines are affected by the following chronology of events in 

this proceeding. 

A. The effect of the initial staff report and initial procedural entry 

1. November 18, 2020:  The initial staff report (“Initial Staff Report”) was 
issued. 

2. November 23, 2020: An entry setting the initial procedural schedule was 
issued (“Initial Procedural Entry”).   

a. The Initial Procedural Entry did not set a specific date for filing 
objections to the Initial Staff Report.  Instead, it referred only to the 
requirement of R.C. 4909.19(C) that objections to a staff report must 
be filed within thirty (30) days.1

1 Initial Procedural Entry at 2. 
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b. The Initial Procedural Entry did not mention specific discovery due 
dates, leaving intact the requirement of O.A.C. 4901-1-17(B) that 
discovery requests in general rate proceedings be served no “later than 
fourteen days after the filing and mailing of the staff report of 
investigation.” 

c. The Initial Procedural Entry fixed December 18, 2020 as the cut-off 
date for intervention.2

If due dates are based on the date the Initial Staff Report was filed (November 18, 2020), parties’ 

discovery must be served by December 2, 2020, and objections to the report must be filed by 

December 18, 2020.   

B. The effect of the joint motion to extend the initial procedural entry 

1. November 25, 2020: An unopposed joint motion to extend the procedural 
schedule (“Motion to Extend”) was filed by the then-existing parties to these 
proceedings.    

a. The Motion to Extend addressed the procedural schedule set by the Initial 
Procedural Entry filed November 23, 2020, before the new staff report 
was filed on November 25, 2020 (“New Staff Report”). 

b. The Motion to Extend requested that the procedural schedule be extended 
thirty (30) days for certain, specific dates.  The Motion to Extend 
expressly made no request to extend the objection due date (set by statute) 
or the discovery date (set by rule).3

Because a New Staff Report had not been filed, parties to the Motion to Extend tacitly agreed 

that the Initial Staff Report filed November 18, 2020 would continue to serve as the basis for 

calculating due dates for discovery and objections, per rule and statute, as set forth in the Initial 

Procedural Entry.   

2 Initial Procedural Entry at 4. 
3 See Joint Motion, fn. 1 (“This motion does not address the deadline for discovery or dates established by statute.”) 
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C. The effect of the New Staff Report and second procedural entry  

1. November 25, 2020:  Hours after the Motion to Extend was filed on 
November 25, 2020, Staff filed the New Staff Report.   

a. The New Staff Report stated that it was “intended to supersede and 
replace in its entirety the Staff Report filed on November 18, 2020,”4

and that objections had to be “filed within 30 days of the date of the 
filing of this report.”5

b. Notice of the New Staff Report was served on the parties and 
interested persons by notice dated December 1, 2020 and docketed 
December 2, 2020.  The notice also expressly advised that the New 
Staff Report was “intended to supersede and replace in its entirety the 
Staff Report filed on November 18, 2020.” 

2. December 1, 2020: An entry approving the Motion to Extend was filed on 
December 1, 2020 (“Second Procedural Entry”).  After modifying specific 
requested dates, it concluded that “[a]ll other deadlines set forth in the 
November 23, 2020 Entry remain unchanged.” 6

The Initial Procedural Entry of November 23, 2020 did not set forth any due date for discovery, 

nor did it set forth a due date for the filing of objections.  The Initial Procedural Entry of 

November 23, 2020 merely recited the requirement that objections are due thirty (30) days after 

filing a staff report, and left intact the requirement (by rule) that discovery be served within 14 

days of filing a staff report.  Because the Initial Staff Report filed November 18, 2020 had been 

superseded and replaced in its entirety, the only effective staff report on which to base the dates 

for objection and discovery is the New Staff Report filed November 25, 2020.  Using the filing 

date of November 25, 2020, the deadline for discovery is December 9, 2020, and the deadline for 

filing objections is December 28, 2020. 

One Energy served its first set of discovery on Ohio Power on December 4, 2020 and its 

second set on December 9, 2020.  Ohio Power refused to answer claiming that the requests were 

4 Cover Letter at unnumbered page 2. 
5 Amended Staff Report at 1. 
6 Second Procedural Entry at 3. 
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served beyond the discovery cut-off date established by the superseded and replaced Initial Staff 

Report filed November 18, 2020.  ELPC served its first set of discovery on Ohio Power on 

December 9, 2020, and has yet to receive a response from Ohio Power.  

One Energy filed its motion to clarify the procedural schedule on December 7, 2020.  On 

December 8, 2020, Ohio Power filed a memorandum opposing the motion and Interstate Gas 

Supply filed a memorandum supporting it. The Attorney Examiner denied the motion by Entry 

issued December 10, 2020 (attached), finding (1) that November 18, 2020 is the correct filing 

date of the Staff Report in these proceedings and (2) that the Second Procedural Entry 

“definitively” established the procedural schedule in these cases.7

For the reasons set forth below, One Energy and ELPC (collectively “Joint Movants”) 

respectfully disagree with the December 10, 2020 Entry.  Whether a superseded and replaced 

staff report still can serve as the basis to calculate the due dates for discovery and objections is a 

new and novel question for the Commission.  Permitting Ohio Power not to respond to its 

discovery requests will immediately and unduly prejudice Joint Movants’ discovery and due 

process rights.   On this basis, Joint Movants request that this interlocutory appeal be certified to 

the Commission.  Upon review, the Commission should reverse the December 10, 2020 Entry 

and establish the cut-off dates for discovery and objections on the basis of the only staff report 

currently of record, the New Staff Report filed November 25, 2020. Using the New Staff Report 

as a basis, the discovery cut-off date is December 9, 2020.  The Commission should require Ohio 

Power to respond to One Energy’s and ELPC’s discovery served that date, and establish 

December 28, 2020 as the cut-off date for filing objections.  

7 December 19, 2020 Entry at 4. 
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II. STANDARD OF REVIEW 

O.A.C. 4901-1-15(B) provides that standard for filing and certifying an interlocutory 

appeal to the Commission in these proceedings.  The rule states, in pertinent part: 

[N]o party may take an interlocutory appeal from any ruling issued under 
rule 4901-1-14 of the Administrative Code or any oral ruling issued during 
a public hearing or prehearing conference unless the appeal is certified to 
the commission by the legal director, deputy legal director, attorney 
examiner, or presiding hearing officer. The legal director, deputy legal 
director, attorney examiner, or presiding hearing officer shall not certify 
such an appeal unless he or she finds that the appeal presents a new or 
novel question of interpretation, law, or policy, or is taken from a ruling 
which represents a departure from past precedent and an immediate 
determination by the commission is needed to prevent the likelihood of 
undue prejudice or expense to one or more of the parties, should the 
commission ultimately reverse the ruling in question.  

This appeal should be certified because it presents a new and novel question of 

interpretation and law. The Entry of December 10, 2020 should be reversed because the due 

dates for objections and discovery cannot be based upon a staff report that has been superseded 

and replaced in its entirety.   

III. LAW AND ARGUMENT 

A. The Entry raises a new and novel question of interpretation and law.  O.A.C. 

Code 4901-1-15(B). 

Research reveals no precedent in which a staff report has been replaced in its entirety, yet 

used to make calculations of time under R.C. 4909.19(C).  Joint Movants are aware of case law 

which gives the Commission discretion to set procedural schedules.  See, e.g., In re Ohio Edison 

Company, et al., Case No. 14-1297-EL-SSO, Entry (May 1, 2015). However, the issue in this 

case does not involve the Commission’s ability to set discretionary procedural dates.  It involves 

a question of law – whether a staff report that has been replaced in its entirety can serve as the 

basis for computations of time under R.C. 4909.19(C).   
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B. An immediate determination by the Commission is needed to prevent the 
likelihood of undue prejudice. 

If the New Staff Report filed November 25, 2020 is used (as it should) to calculate the 

cut-off dates for discovery and objections, discovery was required to be served by December 9, 

2020.   One Energy and ELPC each served discovery by that date; however, the December 10, 

2020 Entry permits Ohio Power not to respond.  Absent acceptance of this interlocutory appeal, 

One Energy and ELPC will not be able to raise the issues presented to the Commission until after 

hearing, in post-hearing briefs.  The inability to engage in discovery prior to hearing to assist 

One Energy and ELPC in prosecuting this case imposes an immediate and undue prejudice, and 

violates their due process rights.   

C. The December 10, 2020 Entry erred in finding that November 18, 2020 was 
the correct filing date of the Staff Report. 

The December 10, 2020 entry found (1) that November 18, 2020 is the correct filing date 

of the Staff Report in these proceedings and (2) that the Second Procedural Entry “definitively” 

established the procedural schedule in these cases.  The entry erred in each respect. 

1. The finding that November 18, 2020 is the correct filing date of the 
Staff Report ignores that potential intervenors were entitled to rely on 
the representations that the Initial Staff Report had been replaced.    

The December 10, 2020 Entry found that November 18, 2020 was the correct filing date 

of the Staff Report because the changes in the Amended Staff Report filed November 25, 2020 

were minor.   This finding misses the point.   

Intervention in this proceeding is not due until December 18, 2020.  Potential intervenors, 

like One Energy, were entitled to rely on the express language in the New Staff Report (and in 

the December 1, 2020 notice to interested persons) that the Initial Staff Report had been 
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“superseded and replaced in its entirety” by the New Staff Report.8  Moreover, potential 

intervenors, like One Energy, were entitled to rely on the express language of the New Staff 

Report that objections had to be “filed within 30 days of the date of the filing of this report.”9  By 

“replacing” the Initial Staff Report “in its entirety,” Staff effectively withdrew it.  The filing of 

the New Staff Report re-set the computations of time for filing objections and intervention.  That 

the changes in the New Staff Report were minor is of no consequence to the legal question of 

whether a withdrawn staff report may still serve as the basis for computation of time under R.C. 

4909.19(C).  It cannot. 

2. The Second Procedural Entry did not “definitively” establish the 
procedural schedule in these cases.   

The December 10, 2020 Entry also found that the Second Procedural Entry “definitively” 

established the procedural schedule in these cases.  While true that the entry set specific dates for 

the filing of testimony, motions to strike, and memoranda contra motions to strike, as well as 

dates for a prehearing conference and hearing, it did not address dates for discovery and 

objections—at the request of parties to the Motion to Extend. That the parties to the Motion to 

Extend made this request is understandable because the New Staff Report had not been filed.  

The parties, including ELPC, were operating under the assumption that the Initial Staff Report 

would not be replaced, and the cut-off dates for discovery and objections would be based on the 

November 18, 2020 Initial Staff Report, as required by statute and rule.  

Instead of specifically addressing the cut-off dates for serving discovery and filing 

objections, the Second Procedural Entry merely stated that “[a]ll other deadlines set forth in the 

8 Cover Letter at unnumbered page 2. 
9 Amended Staff Report at 1. 
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[Initial Procedural Entry] shall remain in effect.”10  However, the Initial Procedural Entry also 

did not set forth specific cut-off dates for discovery of objections.  Instead, it referred only to the 

requirement of R.C. 4909.19(C) that objections to a staff report must be filed within thirty (30) 

days. 11  It did not mention specific discovery due dates, leaving intact the requirement of O.A.C. 

4901-1-17(B) that discovery requests in general rate proceedings be served no “later than 

fourteen days after the filing and mailing of the staff report of investigation.”  With the 

withdrawal of the Initial Staff Report, these references to the legal bases for computing time are 

equally applicable to determining the cut-off dates for discovery and objections based upon the 

November 25, 2020 filing of the New Staff Report.   

Indeed, it was the intent of the parties to the Motion to Extend that the cut-off dates for 

discovery and objections be determined by statute and rule.  Those statutes and rules no longer 

apply to the withdrawn Initial Staff Report and must be applied to the New Staff Report.  

D. Setting December 9, 2020 as the cut-off date for discovery and December 28, 
2020 as the cut-off date for objections will not prejudice parties to this 
proceeding. 

Re-setting the cut-off dates for discovery and objections will not prejudice any party.  

The discovery due date will be increased by one week and the objections due date will be 

increased by ten (10) days due to the holiday weekend.  On the other hand, the extensions 

approved by the revised schedule in the Second Procedural Schedule extend due dates by 

approximately one month.  Joint Movants’ request will not affect any party’s ability to prepare 

for hearing, and will more fairly align the time intervals between the proposed due dates with the 

intervals in the initial procedural schedule and as required by rule and statue.  Those intervals are 

as follows:    

10 Second Procedural Entry at 3. 
11 Initial Procedural Entry at 2. 
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Initial Schedule 

11-23-2020

Modified  Schedule 

12-1-2020

Proposed 
Schedule 

Discovery Due12 12-2-2020 Not set 12-9-2020 

Objections Due 12-18-2020 Not set 12-28-2021 

Testimony Due 12-18-2020 1-19-2021 1-19-2021 

Motions to Strike 
Objections Due 

12-28-2021 1-28-2021 1-28-2021 

Memos Contra Motions 
to Strike Due 

1-4-2021 2-4-2021 2-4-2021 

Prehearing Conference 1-11-2021 2-11-2021 2-11-2021 

Evidentiary Hearing 2-2-2021 3-4-2021 3-4-202113

IV. CONCLUSION 

The December 10, 2020 Entry presents a new and novel question of interpretation and 

law; specifically, whether a superseded and replaced staff report can continue to serve as the 

basis for computing the cut-off dates for discovery and objections.  Failure to reverse the 

December 10, 2020 Entry will result in undue prejudice to One Energy and ELPC by denying 

their rights to discovery prior to hearing in these matters.  Joint Movants respectfully request that 

the interlocutory appeal be certified to the Commission for review.  Joint Movants further 

request that the Commission reverse the December 10, 2020 Entry, find that the New Staff 

Report filed November 25, 2020 is the proper bases upon which to set the cut-off dates for 

discovery and objections, and find that the discovery cut-off date in these proceedings is 

December 9, 2020 and the objections cut-off date is December 28, 2020.  

12 One Energy initially requested that the due date for discovery and objections be based upon the mailing of notice 
of the Amended Staff Report.  The December 10, 2020 Entry does not address that issue, but made its determination 
based on the filing date of the staff report.  Joint Movants limits this interlocutory appeal to whether the date of 
filing of the replaced Initial Staff Report still can serve as the date for computing time under R.C. 4909.19(C). 
13 Ohio Power was correct in its response filed December 8, 2020 (page 3) that the date of 4-4-2021 was a 
typographical error.  One Energy does not seek to extend the date of the evidentiary hearing. 



15961610v1 10

Respectfully submitted, 

/s/ Dane Stinson 
Marion H. Little, Jr. 
Christopher J. Hogan 
Zeiger, Tigges & Little LLP 
41 South High Street 
3500 Huntington Center, 
Columbus, OH 43215 USA 
Telephone: 614.324.5078 
Facsimile: 614.365.7900 
E-Mail: little@litohio.com 

hogan@litohio.com 

Dane Stinson (Counsel of Record) 
Matthew W. Warnock 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH  43215-4291 
Telephone: (614) 227-2300 
Facsimile: (614) 227-2390 
E-mail: dstinson@bricker.com 

mwarnock@bricker.com 

and 

Katie Johnson Treadway 
One Energy Enterprises LLC 
Findlay, OH 45840 
Telephone: (419) 905-5821 
Email: ktreadway@oneenergyllc.com 

Counsel for One Energy Enterprises, LLC

/s/ Caroline Cox 
Caroline Cox (0098175) 
Associate Attorney 
Environmental Law & Policy Center 
21 W. Broad Street, 8th Floor  
Columbus, OH 43215 
Telephone: (312) 795-3742  
Email ccox@elpc.org 

Counsel for the Environmental Law & Policy Center 
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CERTIFICATE OF SERVICE 

In accordance with O.A.C. 4901-1-05, the PUCO’s e-filing system will electronically 

serve notice of the filing of this document upon the following parties.  In addition, I hereby 

certify that a service copy of the foregoing Interlocutory Appeal was sent by, or on behalf of, the 

undersigned counsel to the following parties of record this 14th day of December 2020. 

Dane Stinson 

stnourse@aep.com;  
cmblend@aep.com;  
egallon@porterwright.com;  
christopher.miller@icemiller.com;  
dborchers@bricker.com;  
kherrnstein@bricker.com;  
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fykes@whitt-sturtevant.com;  
ccox@elpc.org;  
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bethany.allen@igs.com;  
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paul@carpenterlipps.com;  
mjsettineri@vorys.com

glpetrucci@vorys.com;  
rdove@keglerbrown.com;  
angela.obrien@occ.ohio.gov;  
christopher.healey@occ.ohio.gov;  
mkurtz@BKLlawfirm.com;  
kboehm@BKLlawfirm.com;  
jkylercohn@BKLlawfirm.com;  
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dparram@bricker.com;  
rmains@bricker.com;  
Bojko@carpenterlipps.com;  
John.Jones@ohioattorneygeneral.gov;  
Steven.Beeler@ohioattorneygeneral.gov;  
Werner.margard@ohioattorneygeneral;  
cgrundmann@spilmanlaw.com;  
dwilliamson@spilmanlaw.com;  
Stephen.Chriss@walmart.com 
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