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NOTICE OF APPEAL OF 

THE OHIO MANUFACTURERS’ ASSOCIATION ENERGY GROUP  

 

 The Ohio Manufacturers’ Association Energy Group (“OMAEG” or “Appellant”), 

consistent with R.C. 4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), and 10.02, 

hereby gives notice to this Court and the Public Utilities Commission of Ohio (“PUCO”) of this 

appeal taken to protect its members and other electric distribution utility (“EDU”) customers from 

unlawful, unjust, and unreasonable charges under Am. Sub. H.B. 6 (“H.B. 6”).  The decisions 

being appealed are the PUCO’s Entry entered in its Journal on August 26, 2020 (Attachment A) 

and the PUCO’s Entry on Rehearing entered in its Journal on October 21, 2020 (Attachment B).1 

Under R.C. 4903.20, this appeal should be taken up and disposed by this Court out of order on its 

docket. 

Appellant was and is a party of record in PUCO Case No. 20-1143-EL-UNC.  In its Entry, 

the PUCO established a nonbypassable rate mechanism, named the Clean Air Fund Rider (“Rider 

CAF”), for the retail recovery of annual amounts of up to $170,000,000  for disbursements required 

from the nuclear generation fund and renewable generation fund (collectively, “Clean Air Fund”) 

from January 1, 2021 through December 31, 2027.2  The Entry also established Rider CAF’s rate 

design and the method for allocating the $170,000,000 annual revenue requirement to each EDU.3  

See Attachment A.  On September 25, 2020, Appellant timely filed an Application for Rehearing 

from the PUCO’s August 26, 2020 Entry in accordance with R.C. 4903.10, where Appellant raised 

 
1  Pursuant to S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached hereto.  

2  In the Matter of Establishing the Clean Air Fund Rider Pursuant to R.C. 3706.46, Pub. Util. 

Comm. No. 20-1143-EL-UNC, Entry at ¶¶ 1, 2, 24 (August 26, 2020). 

3  Id. at ¶ 25.  



3 

the same issues that are the subject of this appeal.4  Subsequently, through its October 21, 2020 

Entry on Rehearing, the PUCO denied Appellant’s Application for Rehearing with regards to the 

issues raised in this appeal.   

In the background of this appeal, there are multiple proceedings and investigations 

regarding the events surrounding the enactment of H.B. 6.  While, as it stands today, H.B. 6 is the 

law in Ohio, these judicial and regulatory proceedings call into question the legitimacy of the Rider 

CAF charges, the level of the Rider CAF charges, and the process in which the PUCO established 

the rate mechanism to collect the H.B. 6 subsidies.  For example, on September 15, 2020, the 

PUCO opened a proceeding to review Ohio Edison Company, The Cleveland Electric Illuminating 

Company, and The Toledo Edison Company’s (collectively, “the FirstEnergy Utilities”)  political 

and charitable spending in support of H.B. 6.5   More recently, on November 4, 2020, the PUCO 

issued a request for proposal for audit services to further review the FirstEnergy Utilities’ 

compliance with Ohio’s corporate separation laws and regulations, and the PUCO-approved 

corporate separation plans.6  The PUCO determined that an additional corporate separation audit 

is necessary because FirstEnergy Corp. (the corporate parent of the FirstEnergy Utilities) filed a 

Form 8-K with the United States Securities and Exchange Commission reporting that it terminated 

certain corporate officers due to the results of an internal investigation related to the various H.B. 

4 In the Matter of Establishing the Clean Air Fund Rider Pursuant to R.C. 3706.46, Pub. Util. 

Comm. No. 20-1143-EL-UNC, OMAEG’s Application for Rehearing at 1-2 (September 25, 

2020).  

5 In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company, 

The Cleveland Electric Illuminating Company, and The Toledo Edison Company, Pub. Util. 

Comm. No. 20-1502-EL-UNC, Entry at ¶ 5 (September 15, 2020). 

6 In the Matter of the Review of Ohio Edison Company, The Cleveland Electric Illuminating 

Company, and The Toledo Edison Company’s Compliance with R.C. 4928.17 and the Ohio 

Adm. Code Chapter 4901:1-37, Pub. Util. Comm. No. 17-974-EL-UNC, Entry at ¶ 1 

(November 4, 2020). 
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6 investigations and legal proceedings.7  Additionally, federal and state criminal and civil actions 

are pending.8  

Appellant files this Notice of Appeal complaining and alleging that the PUCO’s Entry 

entered in its Journal on August 26, 2020 (Attachment A) and the PUCO’s Entry on Rehearing 

entered in its Journal on October 21, 2020 (Attachment B) are unlawful and unreasonable, and that 

the PUCO erred as a matter of law in the following respects, as set forth in Appellant’s Application 

for Rehearing: 

A. The PUCO Erred by Unlawfully Establishing Rider CAF in a Manner Inconsistent

with the Plain Language of R.C. 3706.46.  (OMAEG’s Application for Rehearing

at 5-9).

1. The PUCO Violated the Plain Language of R.C. 3706.46(B) by Applying the

$2,400 Monthly Cap to all Nonresidential Customers Eligible to Become Self-

assessing Purchasers.  (OMAEG’s Application for Rehearing at 6-7).

2. The PUCO Erred by Including the Commercial Activity Taxes in Rider CAF in

Violation of R.C. 3706.46 and R.C. 5751.02(A).  (OMAEG’s Application for

Rehearing at 7-8).

3. The PUCO Erred by Selecting a Methodology for Revenue Recovery Without

a Bill Impact Analysis, Concluding Rate Caps are Sufficient Safeguards, and

Placing the Burden on Customers to Determine Potential Bill Impacts, Despite

R.C. 3706.46(B) Requiring the PUCO to Select a Rate Design That Avoids

Abrupt or Excessive Bill Impacts.  (OMAEG’s Application for Rehearing at 8).

4. The PUCO Violated the Plain Language of R.C. 3706.46 and R.C. 3706.55 by

Establishing a Revenue Requirement that Exceeds the Amount Required for

Disbursements from the Clean Air Fund. (OMAEG’s Application for Rehearing

at 5-6).

5. The PUCO Erred by Not Requiring Refund Language to be Included in Rider

CAF’s Tariffs Despite R.C. 3706.55 Authorizing Refunds to Customers

7 Id. at ¶ 17. 

8 See, e.g., United States of America v. Larry Householder, Jeffrey Longstreth, Neil Clark, 

Matthew Borges, Juan Cespedes, and Generation Now, Case No. 1:20-MJ-00526 (S.D. Ohio); 

State ex rel. Yost v. FirstEnergy Corp., Case No. 20-CV-006281, Complaint (September 23, 

2020); City of Columbus v. FirstEnergy Corp., Case No. 20-CV-107005, Complaint (October 

27, 2020); State ex rel. Yost v. Energy Harbor Corp., Case No. 20-CV-07386, Complaint 

(November 13, 2020).  
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Should a Surplus Exist in the Clean Air Fund as of December 31, 2027. 

(OMAEG’s Application for Rehearing at 9).  

B. The PUCO Erred by Establishing a Rate Design Likely to Arbitrarily Result in

Disparate Rates for Similarly Situated Customers that are Unjustly Discriminatory

in Violation of R.C. 4905.35, When Other Lawful Alternatives Exist.  (OMAEG’s

Application for Rehearing at 10).

C. The PUCO Erred by Willfully Disregarding its Duties and Unreasonably

Establishing Rider CAF Despite the Pending Proceedings, Investigations, and

Prosecutions Related to H.B. 6 and the Clean Air Fund.  (OMAEG’s Application

for Rehearing at 11-13).

WHEREFORE, Appellant respectfully submits that the PUCO’s Entry entered in the 

PUCO’s Journal on August 26, 2020 and its Entry on Rehearing entered in the PUCO’s Journal 

on October 21, 2020 are unreasonable and unlawful in regards to the errors delineated above, and 

should be reversed or modified with instructions to the PUCO to correct the errors complained of 

herein.   

Respectfully submitted, 

__________________________________ 

Kimberly W. Bojko (0069402) 

(Counsel of Record) 

Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 

Columbus, Ohio 43215 

Telephone: (614) 365-4124  

Facsimile: (614) 365-9145 

bojko@carpenterlipps.com 

COUNSEL FOR APPELLANT, 

THE OHIO MANUFACTURERS’ 

ASSOCIATION ENERGY GROUP 
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CERTIFICATE OF FILING 

I certify that this Notice of Appeal has been filed with the docketing division of the Public 

Utilities Commission of Ohio as required by S.Ct.Prac.R.3.11(D)(2), and Ohio Adm. 

Code 4901-1-02(A) and 4901-1-36, on December 9, 2020.  

__________________________________ 

Kimberly W. Bojko 

COUNSEL FOR APPELLANT, 

THE OHIO MANUFACTURERS’ 

ASSOCIATION ENERGY GROUP 
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