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NOTICE OF APPEAL

Appellant, the Ohio Consumers’ Counsel (“OCC” or “Appellant”), consistent with R.C. 

4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), and 10.02, gives notice to this 

Court and to the Public Utilities Commission of Ohio (“PUCO”) of this appeal taken to protect 

residential consumers from paying unjust, unreasonable, and unlawful rates for natural gas 

distribution service provided by Suburban Natural Gas Company (“Suburban”). Appellant is the 

statutory representative, as established under R.C. Chapter 4911, of Suburban’s 17,000 

residential customers. OCC was a party of record in the case being appealed.

The decisions being appealed are the PUCO’s Opinion and Order entered in its Journal 

on September 26, 2019 (Attachment A) and the PUCO’s Second Entry on Rehearing entered in 

its Journal on April 22, 2020 (Attachment B). Also attached as Attachment C is OCC’s October 

28, 2019 Application for Rehearing.

The PUCO’s orders are unlawful and unreasonable in the following respects, all of which 

were raised in OCC’s Application for Rehearing as noted:

1. The PUCO erred by violating R.C. 4909.15(A)(1) when it included in Suburban’s 
rate base (and thus increased consumers’ rates over time) the entire cost of a 4.9- 
mile pipeline extension, the majority of which was not “useful” on the date 
certain, and which was built at least in part to accommodate the needs of future 
customers. (Application for Rehearing at 11-14)

2. By including a 4.9 mile pipeline extension in Suburban’s rate base to be paid for 
in rate increases by consumers, the PUCO erred by violating R.C. 4903.09 
because its decision was manifestly against the weight of the evidence and so 
clearly unsupported by the record as to show misapprehension, mistake, or willful 
disregard of duty. (Application for Rehearing at 7-14),

3. The PUCO erred by violating R.C. 4909.15 when it approved a “phase in” for 
increases in Suburban’s rate base and for Suburban’s base rates to consumers 
regarding the costs of an entire 4.9-mile pipeline extension, the majority of which 
was not “useful” on the date certain, and which was built at least in part to 
accommodate the needs of future customers. (Application for Rehearing at 15- 
17).



The PUCO’s Opinion and Order entered in its Journal on September 26, 2019 and 

Second Entry on Rehearing entered in its Journal on April 22, 2020 are unreasonable and 

unlawful. The Court should remand the case to the PUCO with a directive that the PUCO 

approve base distribution rates for Suburban that include only 2.0 miles of the 4.9-mile pipeline 

extension, with no phase in of base rate increases.

Respectfully submitted,

Bruce Weston (0016973)
Ohio Consumers’ Counsel

Christopher Healey (0086027)
Counsel of Record 
Angela D. O’Brien (0097579)

Office of the Ohio Consumers’ Counsel
65 East State Street, 7th Floor
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SUIVIMARY

1} The Commission adopts the joint stipulation and recommendation resolving all

issues related to Suburban Natural Gas Company's application to increase its natural gas 

distribution rates.

n. Procedural Background

2} Suburban Natural Gas Company (Suburban or Company) is a natural gas 

company as defined by R.C. 4905.03 and a public utility as defined by R.C. 4905.02, and, as 

such, is subject to the jurisdiction of this Commission.

3} The fixation of rates for public utilities in the state of Ohio is governed by R.C. 

Chapter 4909. R.C. 4909.17, 4909.18, 4909.19, and 4909.43 enumerate the statutory 

requirements for an application to increase a public utility's rates. The Commission adopted 

Ohio Adm.Code 4901-7-01 and its appendix (Standard Filing Requirements), pursuant to R.C. 

4901.13, 4909.04(C), and 4909.18. The Standard Filing Requirements specify the format for 

filing all information required in an application for an increase in rates and define the 

information that the Commission requires, pursuant to R.C. 4909.18(E).

4) Pursuant to R.C. 4909.43(B), and in compliance with Ohio Adm.Code 4901-7- 

01, Appendix A, Chapter I of the Commission's Standard Filing Requirements, Suburban filed, 

on July 31, 2018, a notice of intent to file an application for an increase in rates. Concurrently, 

Suburban also filed a motion to set a test period and date certain and for a waiver of a filing 

requirement. Suburban filed an amended motion for waiver on August 23, 2018.

5) On August 31, 2018, Suburban filed, pursuant to R.C. 4909.18, an application to 

increase its rates for natural gas distribution service.

6) By Entry issued on September 5, 2018, the Commission granted the amended 

motion for waiver, approved the date certain of February 28, 2019, and established a test year 

of March 1, 2018, through February 28,2019.
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7) On September 19, 2018, Suburban filed a second motion for waiver of a filing 

requirement, which was granted by the Commission on October 10,2018.

8) By Entry dated October 24, 2018, the Commission accepted the application for 

filing as of August 31, 2018, and directed Suburban to publish notice of the application 

pursuant to R.C. 4909.19.

9) Pursuant to R.C. 4909.19, Staff conducted an investigation of the facts, exhibits, 

and matters relating to the application. On February 6, 2019, Staff filed a written report of its 

investigation (Staff Report).

10} By Entry dated February 8, 2019, the attorney examiner issued a procedural 

schedule establishing deadlines for filing objections to the Staff Report, motions to strike any 

such objections, direct expert testimony, and motions to inter\'^ene. The Entry also scheduled 

a prehearing conference for March 25, 2019, and an evidentiary hearing for April 25, 2019. 

Finally, the Entry scheduled a local public hearing to occur in Delaware, Ohio, on April 18, 

2019.

11} Motions to intervene in these proceedings were filed by the Ohio Consumers' 

Counsel (OCC) and Ohio Partners for Affordable Energy (OPAE). No memoranda contra were 

filed. The Commission finds that OCC's and OPAE's motions are reasonable and should be 

granted.

12} Objections to the Staff Report were filed by Suburban, OCC, and OPAE on 

March 8,2019.

(5[ 13} On March 14,2019, Suburban filed a motion to modify the procedural schedule. 

On March 21, 2019, the attorney examiner modified the procedural schedule such that the 

prehearing conference was rescheduled to occur on April 8, 2019. Additionally, the attorney 

examiner noted that the evidentiary hearing would be called on April 25, 2019, as scheduled, 

and continued to a date to be established by future entry.
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14) By Entry dated March 25,2019, the attorney examiner noted that, following the 

conclusion of any public testimony on April 25, 2019, the evidentiary hearing woidd be 

continued to May 9, 2019. The attorney examiner further noted that, following the testimony 

on May 9,2019, the hearing would be continued to May 20,2019.

15} The evidentiary hearing convened on April 25, 2019. During the hearing, a 

deadline of May 16, 2019, was established for the filing of Staffs testimony. Further, as 

planned, the evidentiary hearing was continued to May 9,2019. Following the testimony heard 

on May 9,2019, the hearing was again continued to May 20,2019.

16) On May 16, 2019, Staff filed a motion for an extension and continuance, along 

with a request for an expedited ruling. In the motion. Staff stated that it had reached a 

settlement agreement in principle with Suburban and requested additional time to formalize 

the agreement. The attorney examiner granted Staffs motion on May 16, 2019, and indicated 

that the evidentiary hearing would reconvene on May 20, 2019, for the purpose of discussing 

a revised procedural schedule. On May 20, 2019, the parties agreed to a revised procedural 

schedule, such that any stipulation would be filed by May 23,2019, testimony in support of the 

stipulation would be due by Jime 7, 2019, testimony in opposition to the stipulation would be 

due by June 21,2019, and the evidentiary hearing would reconvene on July 10, 2019.

17) The local public hearing was held, as schedided, on April 18,2019. At the local 

public hearing, no public testimony was offered. Notice of the local public hearing was 

published in accordance with R.C. 4903.083, and proof of such publication was offered by 

Suburban during the evidentiary hearing (Co. Ex. 12).

18} On May 23, 2019, a joint stipulation and recommendation (Stipulation) was 

filed by Suburban and Staff (Joint Ex. 1). If adopted, the Stipulation would resolve all of the 

issues in these proceedings.

19} On Jime 7, 2019, testimony in support of the Stipulation was filed by Nichole 

M. Clement (Co. Ex. 3), Kyle Grupenhof (Co. Ex. 4), and Andrew J. Sonderman (Co. Ex. 5) on
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behalf of Subixrban, while Staff filed the testimony of Jonathan J. Borer (Staff Ex. 2), Stephanie 

Gonya (Staff Ex. 3), Craig Smith (Staff Ex. 4), Tornain Matthews (Staff Ex. 5)^ Carla Swami (Staff 

Ex. 6), Joseph P. Buckley (Staff Ex. T), Roger L. Sarver (Staff Ex. 8), David M. lipthratt (Staff Ex. 

9), and Matthew Snider (Staff Ex. 10).

20} On June 21,2019, testimony in opposition to the Stipulation was filed by Robert 

B. Fortney (OCC Ex. 12), Wm. Ross Willis (OCC Ex. 13), and Daniel J. Duarm (OCC Ex. 14) on 

behalf of OCC. OPAE filed the testimony of David C. Rinebolt (OPAE Ex. 1).

21} The evidentiary hearing reconvened on July 10,2019, and concluded on July 15,

2019.

22} Initial and reply briefs were filed by the parties on August 2,2019, and August 

16, 2019, respectively.

m. DISCUSSION

A. Summary of the Stipulation

23} As previously stated, a Stipulation signed by Suburban and Staff (Signatory 

Parties) was filed on May 23, 2019. The Stipulation was intended by the Signatory Parties to 

resolve all outstanding issues in these proceedings. Below is a summary of the provisions 

agreed to by the Signatory Parties. This summary is not intended to replace or supersede the 

Stipulation.

1. Operating Income and Rate Base

24} The Signatory Parties agree that Suburban's current rates that are being 

collected from customers are no longer sufficient to yield a reasonable compensation for the 

ser\dces rendered and are, therefore, unjust and unreasonable (Joint Ex. 1 at 3).

25} Revenue Increase: Consistent with the schedules attached to the Stipulation, 

Suburban's total revenue increase shall be phased in over three years (phase-in):
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a. The fecommended revenue increase for the first year upon approval of the 

new distribution rates by the Commission in these proceedings (Year 1) 

shall be $1,168,030.00.

b. The recommended revenue increase for the second year after the 

Commission's order in these proceedings (Year 2) shall be $1,532,278.00 

from current rates at the time of filing of the Stipulation.

c. The recommended revenue increase beginning with the third year after the 

Commission's order in these proceedings (Year 3) and every year thereafter 

imtil new distribution rates are approved in a subsequent proceeding shall 

be $1,778,433.00 per year from current rates at the time of filing of the 

Stipulation.

(Joint Ex. 1 at 4.)

26) Revenue Requirement; Consistent with the schedules attached to the 

Stipulation and as a result of the phase-in. Suburban's revenue requirement shall also increase 

for each of the first three years after the Commission's order approving the Stipulation in these 

proceedings:

a. The revenue requirement from the date that rates are approved by the 

Commission and for one year following such approval (Year 1) shall equal 

$19,800,801.00.

b. The revenue requirement for the second year after the date of the 

Commission's order approving rates in these matters and for one year (Year 

2) shall equal $20,165,049.00.

c. The revenue requirement for the third year after the date of the 

Commission's order approving rates in these matters (Year 3) and for every
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year thereafter until new distribution rates are approved in a subsequent 

proceeding shall equal $20,411,204.00 per year.

0oint Ex. 1 at 4-5.)

{5[ 27) The Commission and OCC assessment fees shall be removed from the gross 

revenue conversion factor Qoint Ex. 1 at 5).

28) Rate Base: Except as specifically noted in die Stipulation, the distribution plant 

adjustments recommended in the Staff Report shall be adopted 0oint Ex. 1 at 5).

29) Except as specifically noted in the Stipulation, the general plant adjustments 

recommended in the Staff Report shall be adopted Qoint Ex. 1 at 5).

30) Consistent with the application and Staff Report, a one-eighth operating 

expenses and one-fourth operating taxes methodology for the working capital calculation shall 

be adopted 0oint Ex. 1 at 5).

31) The 4.9-mile extension of the DEL-MAR pipeline shall be phased into rate base 

over a three-year period as follows:

a. Fifty percent of the current book value of the 4.9-mile DEL-MAR pipeline 

extension, including depreciation and property taxes, shall be included in 

rate base on the date of the Commission's order approving new distribution 

rates in these proceedings (Year 1).

b. Eighty percent of the current book value of the 4.9-mile DEL-MAR pipeline 

extension, including depreciation and property tax, shall be included in rate 

base effective one year From the date of the Commission's order approving 

new distribution rates in these proceedings (Year 2).

c. One htmdred percent of the current book value of the 4.9-mile DEL-MAR 

pipeline extension, including depreciation and property tax, shall be
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included in rate base, effective two years from the date of the Commission's 

order in these proceedings (Year 3), and every year thereafter.

0oint Ex. 1 at 5-6.)

32) At the time additional book value of the 4.9-mile DEL-MAR pipeline extension 

is added to rate base at the beginning of the second and third years following the Commission's 

order in these proceedings (Year 2 and Year 3), Suburban's established revenue requirement 

for each applicable year shall be allocated to the customers based upon the total ntimber of 

customers, as evaluated by Staff and as approved by the Commission, at the time the additional 

book value is added at the same revenue distribution percentage, excluding gas costs, as 

established in Year 1 0oint Ex. 1 at 6).

33} Operating Income Miscellaneous: Miscellaneous Revenues related to late fees, 

sales-merchandise, sales-labor, meter setting fees, and insufficient fimds/bad check charges,^ 

shall be included as part of operating income in the amount of $202,608.00, increasing 

Suburban's total base distribution revenue 0oint Ex. 1 at 6).

(5[ 34) Test year operating income shall be adjusted to remove rider revenues and 

expenses resulting in a reduction of $1,346,597.00 to both revenues and expenses 0oint Ex. 1 at 

6).

35) Test Year Revenue: All tariff classes will have the customer count annualized 

as of the date certain, subject to adjustment upon the inclusion of additional book value of the 

4.9-mile DEL-MAR pipeline extension as discussed in the Stipulation 0oint Ex. 1 at 7).

36) Test year revenue will assiune that the full Phase 2 of the Straight Fixed 

Variable (SFV) rates had been in place for the entire test year 0oint Ex. 1 at 7).

If 37} Adjustment to Test Year Expense; Rate case expenses shall be amortized over 

five years. Suburban shall file a late filed exhibit reflecting the total amount of rate case expense

^ Other specific miscellaneous charges are addressed in the Rates and Tariffs section of the Stipulation.
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to be included in rate base within 30 days of the date the hearing concludes or reply briefs are 

filed, whichever is later.^ (Joint Ex. 1 at 7.)

38} Staff's recommended reclassification and inclusion of a rate case expense 

invoice in the amount of $1,450.00 shall not be adopted (Joint Ex. 1 at 7).

39} Expenses associated with miscellaneous revenue in the amount of $28,780 shall 

be included in test year expense (Joint Ex. 1 at 7).

40} Property tax expenses shall include expenses associated with:

a. The existing 20-mile DEL-MAR pipeline, which had pre^dously been leased 

and has now been acquired by Suburban, at the valuation level known.

b. Plant materials and supplies as of the date certain.

c. New plant additions at the 2018 property tax rate.

(Joint Ex. 1 at 7.)

41} Payroll Expenses: Actual payroll expenses annualized at the level experienced 

as of the date certain shall be included, which includes 26 pay periods for salaried employees 

and 52 pay periods for hourly employees (Joint Ex. 1 at 8).

42} Payroll expenses that are known and measureable as of February 2019 shall be 

included (Joint Ex. 1 at 8).

If 43) Payroll expenses shall be adjusted to remove capitalized labor (Joint Ex. 1 at 8).

2 Alliiough tlie Stipulation indicates tliat these rate case expenses should be included in rate base, the 
Commission clarifies that rate case expenses, as an item of expense, are included as part of the determination 
of operating income.
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44) The labor expense adjustment calculation shall compare the annualized 

February 2019 payroll level (after an operations and maintenance percentage allocation of 88.20 

percent) to the payroU expenses included in the test year of $2,916,773.00 (Joint Ex. 1 at 8).

45} The monthly lease expense in the amoimt of $6,503.25 to Delaware Properties, 

LLC, for a new building, the Troutman Road Operations Center, shall be included (Joint Ex. 1 

at 8).

46) Employee Benefits Expense: Expenses related to employee benefits, including 

payments made to employees rmder a program contained in Suburban's 401k retirement plan, 

shall be included as an expense in the amotmt of $150,000.00. As a condition of the inclusion 

of this amount. Suburban agrees to fund the program to the benefit of its employees in an 

amount not less than $150,000.00 annually until new distribution rates are approved in 

Suburban's next base distribution rate case. 0oint Ex. 1 at 8.)

47) Expenses related to Suburban's current and future employee benefit obligation 

regarding partial reimbursement of fitness center dues shall not be included as an expense 

(Joint Ex. 1 at 9).

48) Corresponding expenses associated with payroll taxes relating to payroll 

expenses annualized at the level experienced as of the date certain shall be included as an 

expense (Joint Ex. 1 at 9).

49) Educational expenses shall be adjusted to reflect a three-year historical average 

0oint Ex. 1 at 9).

50) Professional Expenses: The $201,483.00 Adjustment to Professional Fees 

included in the application shall be increased to a $300,000.00 Adjustment to Professional Fees, 

resulting in $300,000.00 being excluded from test year expenses 0oint Ex. 1 at 9).

51} Professional expenses shall be calculated based upon a three-year average as 

filed in the application (Joint Ex. 1 at 9).
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52} Staff's recommendation to exclude certain Professional Fees related to 

Professional Contract Labor shall not be adopted (Joint Ex. 1 at 9).

Ik 53} Miscellaneous Expense: Account 91202 shall be adjusted by $17,710.00, which 

shall be excluded from test year expenses (Joint Ex. 1 at 9).

IK 54} Account 91200 shall be adjusted by $866.00, which shall be excluded from test 

year expenses (Joint Ex. 1 at 9).

IK 55} Account 93506 shall be adjusted by $33.00, which shall be excluded from test 

year expenses (Joint Ex. 1 at 9).

IK 56} Interest Associated with Customer Deposits: As proposed in the application, 

interest associated with customer deposits shall be reclassified to operating expenses (Joint Ex. 

latlO).

IK 57} Charitable Contributions: As proposed in the application, charitable 

contributions shall be excluded from test year expenses, resulting in a reduction to test year 

expenses in the amoimt of $23,163.00 (Joint Ex. 1 at 10).

Ik 58} Social and Service Club Dues: As proposed in the apphcation, social and service 

club dues shall be excluded from test year expenses, resulting in a reduction to test year 

expenses in the amount of $18,710.00 (Joint Ex. 1 at 10).

2. Rates AND Tariffs

IK 59} Resale Language: Suburban shall adopt the following tariff language regarding 

resale: "No customer shall supply or sell gas for use in any location other than that specified 

in the application for service, with the sole exception that the supply or sale of gas for use as a 

vehicle fuel is permitted" (Joint Ex. 1 at 10).
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60) Baseline Btu: A baseline Btu^ shall be adopted imtil Subiirban's next base 

distribution rate case. The baseline for the CORE system (northern system) shall be a base Btu 

of 1067 and the baseline for the SCOL system shall be a base Btu of 1063. Qoint Ex. 1 at 10.)

61) Meter Testing: Upon a residential customer's request. Suburban shall offer one 

free meter test every three years to each residential customer (Joint Ex. 1 at 11).

62) Free Service Lines: Tariff language regarding offering free ser\dce lines that was 

proposed in Suburban's application shall not be adopted (Joint Ex. 1 at 11).

63) Standard Meters: A standard meter shall be provided free of charge to those 

Small General Service (SGS) customers requiring a standard meter. All SGS customers that 

reqiiire a non-standard meter shall be charged a fee for the non-standard meter at the Uprate 

Charge proposed in the application. (Joint Ex. 1 at 11.)

64) Partial Month Customer Service Charge: Suburban agrees not to charge SGS 

customers for the customer service charge when the days of usage in a billing period for the 

customer are less than eight days. Suburban shall bill the SGS customer the full customer 

service charge when the days of usage in a billing period are eight days or greater. (Joint Ex. 1 

at 11.)

65) Meter Relocation Charge: The meter relocation charge shall be limited to those 

customers that create or are in the process of creating an unsafe condition and fail to remedy 

the condition within three days (Joint Ex. 1 at 11).

66) Suburban agrees to provide a cost estimate of the meter relocation charge (Joint 

Ex. lat 11).

^ "Btu" is an abbreviation for British thermal unit.
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67) Cost Allocation: The base revenue distribution excluding gas costs and 

recommended revenue class allocation shall be based upon actual data as of the date certain 

(Joint Ex. 1 at 12).

68) Payments to Avoid Disconnection: All customers shall have the option of 

paying Suburban personnel in the field by cash, check, or money order to avoid disconnection. 

Suburban personnel wUl also inform customers that they have the option of paying by credit 

or debit card over the phone in order to avoid disconnection. (Joint Ex. 1 at 12.)

3. RATE OF Return

69) The rate of return adopted shall be 7.26 percent 0oint Ex. 1 at 12).

{fl 70) The return on common equity shall be 10.25 percent, with a cost of debt of 4.53 

percent (Joint Ex. 1 at 12).

4. Tax Cuts AND Jobs Act

71) Regulatory Liability Amortization: Suburban shall reverse the regulatory 

liability amortization proposed in its application (Joint Ex. 1 at 12).

72} Base Rate Adjustment: Base rates shall be adjusted to reflect the federal tax rates 

enacted by the Tax Cuts and Jobs Act of 2017 (TCJA). The reduction in base rates resulting 

from the need to pass the excess deferred income taxes (EDIT) will be based upon deferred tax 

balances as of December 31, 2017. (Joint Ex. 1 at 12.)

73) Protected EDIT will be passed back to customers using the Average Rate 

Assumption Method (ARAM) or an acceptable alternative method (Joint Ex. 1 at 12).

74) Unprotected EDIT will be passed back or collected from customers over a ten- 

year period (Joint Ex. 1 at 13).

75} Tax Credit Rider: Suburban will file a GA-ATA case, as an application not for 

an increase in rates imder R.C. 4909.18, in order to establish a Tax Credit Rider to return to
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customers the over-collection of income taxes, resulting from the enactment of the TCJA 

effective January 1, 2018 (Joint Ex. 1 at 13).

76} The application shall propose to allocate the Tax Credit Rider to each rate class 

based upon the percentage of base distribution revenues, and the credit shall be reflected as a 

percentage of the customer's base distribution charges 0oint Ex. 1 at 13).

77} The application shall include a one-time carrying charge in the initial rate based 

upon the long-term debt rate as applied to the monthly balance of deferrals to reflect the time 

lag in implementing the federal income tax savings in rates (Joint Ex. 1 at 13).

5. Agreement TO File New Rate Case

(5f 78} Suburban agrees to file an application to establish new base distribution rates 

pursuant to R.C. 4909.18 by October 31, 2025 (Joint Ex. 1 at 13).

6. Three-Part Test

79} The Signatory Parties agree that the Stipulation satisfies the three-part test used 

by the Commission to consider settlements. Specifically, the Signatory Parties agree that the 

Stipulation is a product of serious bargaining among capable, knowledgeable parties; the 

Stipulation, as a whole, benefits customers and the public interest; and the Stipulation does not 

violate any important regulatory principle or practice. (Joint Ex. 1 at 13.)

7. Miscellaneous

{5[ 80} Consistent with the March filing made by Suburban in Case No. 19-216-GA- 

GCR, customers shall no longer be charged for the lease of the DEL-MAR pipeline through 

Suburban's Gas Cost Recovery Rider, as the lease no longer exists and the DEL-MAR pipeline 

has been transferred to Suburban and has been included as part of rate base. Unless otherwise 

provided in the Stipulation, all rates, terms, conditions, and any other items shall be treated in 

accordance with the Staff Report. If any proposed rates, charges, terms, conditions, or other 

items set forth in Suburban's application in these proceedings are not addressed in the
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Stipulation or the Staff Report, the proposed rate, charge, term, condition, or other item shall 

be treated in accordance with the application. 0oint Ex. 1 at 14.)

81} Attachment A to the Stipidation contains schedules reflecting the terms agreed 

upon by Staff and Suburban.^ Attachment B to the Stipulation will be a late-filed exhibit 

consisting of tariff schedtdes reflecting the agreed-upon terms and conditions of service. The 

Signatory Parties agree that the tariff schedules that will be filed as Attachment B are expected 

to permit Suburban to collect from its customers no more than the agreed-upon revenue 

increases, are just and reasonable, and should be adopted. (Joint Ex. 1 at 14.)

B. Consideration of the Stipulation

82} Ohio Adm.Code 4901-1-30 authorizes parties to Commission proceedings to 

enter into a stipulation. Although not binding upon the Commission, the terms of such an 

agreement are accorded substantial weight. Consumers' Counsel v. Pub. Util Cotnm., 64 Ohio 

St.3d 123,125, 592 N.E.2d 1370 (1992), citing Akron v. Pub. Util. Comm., 55 Ohio St.2d 155,157, 

378 N.E.2d 480 (1978). This concept is particularly valid where the stipulation is imopposed 

by any party and resolves all issues presented in the proceeding in which it is offered.

}5[ 83} The standard of review for considering the reasonableness of a stipulation has 

been discussed in a number of prior Commission proceedings. See, e.g.. In re Cincinnati Gas & 

Elec. Co., Case No. 91-410-EL-AIR, Order on Remand (Apr. 14, 1994); In re Western Reseive 

Telephone Co., Case No. 93-230-TP-ALT, Opinion and Order (Mar. 30,1994); In re Ohio Edison 

Co., Case No. 91-698-EL-FOR, et al.. Opinion and Order (Dec. 30, 1993); In re Cleveland Elec, 

niiim. Co., Case No. 88-170-EL-AIR, Opinion and Order (Jan. 31, 1989); In re Restatement of 

Accounts and Records, Case No. 84-1187-EL-LFNC, Opinion and Order (Nov. 26, 1985). The 

ultimate issue for our consideration is whether the agreement, which embodies considerable 

time and effort by the signatory parties, is reasonable and should be adopted. In considering 

the reasonableness of a stipulation, the Commission has used the following criteria:

^ Attacliment A contains the Staff Report schedules for Year 1 of the phase-in.
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(1) Is the settlement a product of serious bargaining among capable, 

knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public 

interest?

(3) Does the settlement package violate any important regulatory 

principle or practice?

84) The Supreme Court of Ohio has endorsed the Commission's analysis using 

these criteria to resolve cases in a manner economical to ratepayers and public utilities. Indus. 

Energi/ Consumers of Ohio Power Co. v. Puh. Util Comm., 68 Ohio St.3d 559,629 N.E.2d 423 (1994), 

citing Consumers' Counsel at 126. The Supreme Court of Ohio stated in that case that the 

Commission may place substantial weight on the terms of a stipulation, even though the 

stipulation does not bind the Commission.

85) Suburban and Staff urge the Commission to approve the Stipulation in its 

entirety. In their briefs, OCC and OPAE have focused on certain objections to the Staff Report 

by raising arguments regarding the Commission's three-part test for evaluating the 

reasonableness of the Stipulation. Pursuant to Ohio Adm.Code 4901-1-28(D), an objection to a 

staff report in a rate case proceeding is deemed withdrawn if a party fails to address the 

objection in its initial brief. Accordingly, we will address only OCC's and OPAE's briefed 

objections. Further, as noted below, OCC's main objections to the Stipulation fall tmder prongs 

two and three of the three-part test adopted by the Commission to evaluate settlements. 

OPAE's objections fall under aU three prongs of the test. The Commission addresses the 

parties' specific arguments in the context of the three criteria for evaluating the reasonableness 

of the Stipulation.

1. Is THE Stipulation the Product of Serious Bargaining Among Capable, 
Knowledgeable Parties?

86) Suburban notes that Company witness Sonderman and Staff witness Lipthratt 

each offered testimony explaining how the Stipulation satisfies the Commission's first
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criterion. Suburban adds that OCC's witnesses did not dispute that the Stipulation is the 

product of serious bargaining among knowledgeable and capable parties, while OPAE witness 

Rinebolt conceded that he was not involved in any settlement discussions and, thus, could not 

offer an opinion as to the adequacy of their substance. (Co. Ex. 5 at 15-17; Staff Ex. 9 at 9; Tr. 

Vol. Ill at 448, 550, 625-626.)

87} Arguing that the first part of the Commission's three-part test has been met, 

Staff asserts that the Stipulation is the product of an open process in which all intervenors were 

provided an opportunity to participate. Staff further asserts that all parties were represented 

by experienced and competent coimsel that have participated in numerous regulatory 

proceedings before the Commission. According to Staff, extensive negotiations occurred 

among the parties and the Stipulation reflects a comprehensive compromise of the issues raised 

by parties with diverse interests. (Staff Ex. 9 at 9.)

88) OPAE argues that there is a lack of diversity amongst the Signatory Parties to 

the Stipulation, as it represents a compromise only between Staff and Suburban. OPAE 

elaborates that no other party has agreed to the Stipulation and that no party representing 

customers joined the Stipulation. Suburban coimters that, during hearing, OPAE did not 

contest the assertions or the testimony that the Stipulation meets the first prong of the 

reasonableness test. Further, Suburban points out that the Commission's three-part test does 

not include a diversity requirement and that, in any event, the only evidence on this issue 

confirms that the Stipulation reflects diverse interests. In re Ohio Power Co., Case No. 14-1158- 

EL-ATA, Second Entry on Rehearing (Feb. 1, 2017), In its reply brief. Staff notes that the fact 

that OCC and OPAE elected not to sign the Stipulation does not indicate a lack of serious 

bargaining.

89} The Commission finds that the first part of the three-part test is satisfied here. 

OPAE offered no evidence to refute the testimony of Mr. Lipthratt and Mr. Sonderman, which 

conclusively demonstrates that the Stipulation is the product of serious bargaining among 

capable and knowledgeable parties. Staff witness Lipthratt testified that the Stipulation is the
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result of an open process and extensive negotiations in which all intervenors were permitted 

to participate. Mr. Lipthratt added that all parties were represented by experienced and 

competent counsel that have participated in numerous regulatory proceedings before the 

Commission. Similarly, Mr. Sonderman testified that a number of settlement conferences were 

held involving subject matter experts from Staff, Suburban, OCC, and OPAE, all of which have 

experience in appearing before the Commission, and that all parties were able to express their 

positions during the negotiating process. According to Mr. Sonderman, the parties were also 

provided the opportunity to question the engineer in charge of the analysis of Suburban's need 

for the DEL-MAR pipeline extension. Mr. Sonderman emphasized that all of the issues raised 

by the parties in these proceedings were thoroughly reviewed, discussed, and, to the extent 

agreement could be reached, were resolved during the settlement negotiations. Both Mr. 

Lipthratt and Mr. Sonderman concluded that the Stipulation represents a balance of the 

interests presented in these proceedings and is a reasonable compromise of those interests and 

the issues raised. (Staff Ex. 9 at 9; Co. Ex. 5 at 15-17.)

90} Further, as the Commission has previously noted, the three-part test does not 

include a mandatory diversity of interest component. In re Ohio Power Co., Case No. 14-1158- 

EL-ATA, Second Entry on Rehearing (Feb. 1, 2017) at ^ 14; In re Ohio Power Co., Case No. 14- 

1693-EL-RDR, et al.. Opinion and Order (Mar. 31,2016) at 52. The Commission has also foimd 

that there is no requirement that any particular party must join a stipulation in order for the 

first part of the test to be met. In re Vectren Energy Deliveiy of Ohio, Inc., Case No. 04-571-GA- 

AIR, et al.. Opinion and Order (Apr. 13,2005) at 9. Finally, as Staff is a party to the Stipulation, 

we reject OPAE's claim that no party mindful of customer interests elected to join the 

Stipulation.

2. DOES THE STIPULATION, AS A PACKAGE, BENEFIT RATEPAYERS AND THE PUBLIC
Interest?

91) Suburban identifies several reasons why it believes the Stipulation, as a 

package, benefits ratepayers and serves the public interest. First, Suburban asserts that the
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Stipulation allows the Company to continue providing safe, reliable, and uninterrupted service 

to its customers without charging exorbitant rates, which is a benefit to those customers.

92] Second, Suburban believes that the Stipulation will ensure that customers 

receive the full benefit of the TCJA. Suburban states that, through the Stipulation, it has 

committed to reversing the regulatory liability amortization proposed in the application, 

adjusting base rates to reflect the impact of the TCJA, passing back protected EDIT to customers 

using the ARAM, and establishing a tax credit to return over-collected income taxes to 

customers, including a one-time carrying charge in the initial rate based upon the long-term 

debt rate as applied to the monthly balance of deferrals to reflect the time lag in implementing 

the federal income tax savings in rates.

93) Third, Suburban contends that phasing in its revenue over a three-year period 

imder the Stipulation provides significant benefits to customers. Suburban explains that it has 

already incurred costs to construct and place in operation the 4.9-mile DEL-MAR pipeline 

extension of its 12-inch high pressure steel pipeline to ensure adequate pressure to customers 

at the very southern end of Suburban's six-inch steel pipeline at Lazelle Road on the Delaware 

County line. However, as a "key compromise," Suburban has agreed to phase in the revenue 

increase attributable to the pipeline extension over a period of three years. Specifically, 50 

percent of the book value wiQ be included in the first year, 80 percent in the second year, and 

100 percent in the third year. According to Suburban, this will save customers $610,403 and 

$246,155 in the first and second years, respectively (Joint Ex. 1 at 4). Suburban states that 

savings to existing ratepayers are further magnified by its agreement to recalcirlate the 

customer count used to determine the customer charges each year of the phase-in, thereby 

spreading its revenue requirement among more customers than existed at date certain. 

Suburban posits that this -will reduce the share of the revenue requirement that each individual 

customer is responsible for through rates.

94} Fourth, under the Stipulation, Suburban has to file a new distribution rate case 

by October 31, 2025, which addresses concerns raised by intervenors regarding increased
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customer growth once new rates are put into effect. Suburban states that, by making a 

commitment to file a new rate case roughly six years after new rates are approved, assuming 

Suburban's recent growth continues, this updated customer count would spread Suburban's 

future revenue requirement among the then-existing customers and reduce rates for each 

customer.

95} Fifth, Suburban states that the Stipulation provides all customers a free meter 

test once every three years. Sixth, Suburban states that the Stipulation benefits larger 

customers billed on a volumetric basis under Rate LGS or Rate LGTS, because the Stipulation 

includes a Btu adjustment to protect customers agair^t being adversely harmed by variations 

in thermal content of the volumes delivered. Specifically, the Stipulation establishes a baseline 

Btu of 1067 for the CORE system (northern system) and 1063 for the SCOL system (southern 

system) until Suburban's next base distribution rate case.

96} Seventh, Suburban claims that the Stipulation properly includes the 20-mile 

DEL-MAR pipeline in rate base, thereby providing its customers yet another benefit. Suburban 

clarifies that this pipeline was previously leased and, during the lease period, the Company 

recovered lease payments through the Gas Cost Recovery Rider (Rider GCR). Suburban states 

that the lease costs, which totaled $1,631,672 in 2018, will no longer be collected through Rider 

GCR. Based on Mr. Sonderman's testimony. Suburban notes that the inclusion of the pipeline 

in rate base resulted in a net reduction in Suburban's request for a rate increase (Co. Ex. 5 at 

24-25). Suburban further points to OCC witness Willis's agreement that it was less costly to 

include the pipeline in rate base than to include lease payments in Rider GCR (Tr. Vol. Ill at 

560).

97} Finally, Suburban contends it made additional compromises to provide 

benefits to customers. Per Suburban, Mr. Sonderman explained that the Company agreed to 

accept less than full recovery of contributions to employee 401k accotmts; forgo inclusion of 

known and measureable wage increases that took effect April 1, 2019; include amounts 

associated with certain miscellaneous revenues as base revenue; accept various adjustments to
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rate base; and accept a reduction in test year expenses in certain accounts (Co. Ex. 5 at 5,10, 

18).

98} With respect to the second part of the Commission's three-part test. Staff argues 

that the Stipulation benefits ratepayers and the public interest, as it results in a just and 

reasonable resolution that reflects a balanced approach of recognizing some of the objections 

to the Staff Report, rejecting other objections, and considering alternatives. Staff highlights a 

number of key benefits of the Stipulation. First, Staff asserts that the phase-in of the DEL-MAR 

pipeline extension will result in the recognition of consistent customer growth, while ensuring 

that existing customers continue to be reliably served. Further, Staff notes that, because 

customer coimts will be updated based on actual bill coimts at the time the DEL-MAR pipeline 

extension is phased in, the customer charge will be lower than it would have been without the 

phase-in. Staff also notes that the Stipulation wiU result in a phased-in revenue requirement 

increase that is less than Suburban's requested revenue requirement by approximately 65 

percent, 54 percent, and 47 percent in Year 1, Year 2, and Year 3 (and beyond), respectively. 

Next, Staff points out that Suburban is reqtiired imder the Stipulation to file an application to 

establish new base distribution rates by October 31, 2025, which addresses a longer period of 

customer growth. As another benefit of the Stipulation, Staff cites the fact that customers wiU 

see a fixed charge of $33.84 rather than Suburban's proposed customer charge of $41.86. 

Finally, Staff contends that the Stipulation provides a number of consumer protections, 

including one free meter test every three years for residential customers and no customer 

service charge when there are fewer than eight days of usage in a billing period. (Staff Ex. 9 at 

9-10.)

99} Although Suburban and Staff believe that the Stipulation benefits customers 

and the public interest, OCC and OPAE contend that the Stipulation fails the second part of 

the Commission's test for several reasons. Their arguments are addressed below.
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a. The 4.9-Mile DEL-MAR Pipeline Extension

100] OCC states that R.C. 4909.15 requires property to be both used and useful as of 

date certain and, as such, the Commission must interpret the statute to give meaning to both 

words. OCC argues that natural gas flowing through a pipeline might make it used, but 

Suburban must show more to prove that a pipeline is useful. According to OCC, a pipeline is 

useful to customers at date certain if it allows a utility to serve those customers safely and 

rehably. If Suburban could serve its current customers safely and reliably without the pipeline, 

OCC argues that the extension is not useful to those customers. OCC points to Mr. Willis's 

testimony to note that a pipeline would not be useful if it was built longer than it needed to be. 

In such a scenario, Mr. Willis believes that it should be considered plant held for future use, 

which cannot be included in rates. (OCC Ex. 13 at 7-12.)

(5f 101) OCC asserts that the DEL-MAR pipeline extension was not useful to 

Suburban's current 13,500 customers on date certain, February 28, 2019, because Suburban 

built the pipeline to address growth in its service area that will occur years after the date 

certain. In fact, OCC states that Suburban's own projections demonstrate that there is no low- 

pressiure concern at the Lazelle Road point of delivery imtil at least late 2019 or early 2020, 

which is after the February 28, 2019 date certain. OCC points out that Suburban's engineers 

were not projecting normal, everyday conditions and were, instead, projecting maximum 

usage on the coldest day. Even under these extreme, forecasted conditions, OCC states that 

Suburban's engineers expected pressure to remain at safe levels for the entire 2018-2019 winter. 

Additionally, OCC points to actual data from the past winter; Suburban safely served its 

customers during the 2018-2019 winter without the pipeline extension, even at temperatures 

below what Suburban's contracted engineering company. Utility Technologies International 

Corp. (UTI), used in it modeling. OCC elaborates that UTT's model assumed a temperature of 

negative five degrees to test whether pressure at Lazelle Road would drop below 100 pounds 

per square inch gauge (psig). On January 21,2019, the recorded temperature was, in fact, lower 

than the modeled temperature at negative seven degrees. However, OCC states that the 

pressure on that day never fell below 110 psig, which is ten percent higher than the safe
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minimum pressure. In its reply brief, OCC further explains that, while Suburban relies on 

projections from December 2015 and February 2016, UTI's August 31, 2018 projection is the 

only one that is relevant and demonstrates that pressure was expected to remain at safe levels 

through and including date certain. As such, OCC urges the Commission to reject Suburban's 

claim that the DEL-MAR pipeline extension was needed to address low-pressure concerns 

prior to date certain.

102} OCC further posits that Suburban designed the DEL-MAR pipeline extension 

to serve 4,000 to 20,000 new customers, not Suburban's 13,500 customers at date certain. OCC 

points to Suburban witness Grupenhof's testimony, where he stated that Suburban would not 

experience any potential low-pressure scenarios until 4,000 additional customers were added 

to the system beyond the winter of 2018-2019. (Co. Ex. 4 at 8.) Further, OCC states that, if 

customers are added in the nordi end of Suburban's southern system, Mr. Grupenhof testified 

that the extension could allow Suburban to add 20,000 new customers or more than double its 

current customer count and still have enough capacity. OCC notes that the northern end of 

the southern system is precisely where Suburban expects its new customers to be located (Tr. 

Vol. II at 407). OCC concludes that a pipeline extension that is so vastly oversized that it 

enables Suburban to substantially increase and possibly double its customer base is not useful 

to current customers.

103) Continuing that Suburban overbuilt its system, OCC states that the DEL-MAR 

pipeline extension was designed to accommodate peak capacity in 2028, which is nearly a 

decade after the February 28, 2019 date certain. OCC states that the extension can handle a 

maximum capacity of 842 thousand cubic feet per hour (mcfh), but the expected peak load of 

the extension when it went into service was only 457 mcfh. In fact, OCC states that Suburban 

projected peak capacity of 737 mcfh nine years from now in 2028. OCC additionally states that 

the extension was designed to produce over 230 psig of pressure at Lazelle Road, which is 

more than double the safe pressure of 100 psig. Shortly after the pipeline was installed. 

Suburban measured the actual pressure at Lazelle Road at more than 250 psig. OCC argues 

that Suburban's claim that the extension was needed to address pressure concerns is an after-
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the-fact attempt to make the pipeline extension seem usefial to current customers. OCC points 

to Suburban's filing with the Ohio Power Siting Board (OPSB) and the current application, 

neither of which references a need to increase pressure at Lazelle Road on very cold days. OCC 

states that the filings only reference a need for additional capacity. (Co. Ex. 1; Co. Ex. 7; OCC 

Ex. 8 at 1; Co. Ex. 6 at 1-2; Tr. Vol. II at 292; OCC Ex. 7.) OCC further points out that the 

extension conveniently went into service just six days before date certain. According to OCC, 

this demonstrates that the extension was not necessary to protect current customers from a 

system failure and associated outages.

104) With regard to the length of the extension, 4.9 miles, OCC states that 

Suburban's decision regarding that particular length was dictated by procedural requirements 

imder the Ohio Revised Code and OPSB rules instead of current customers' needs. OCC 

explains that the OPSB's rules allow accelerated treatment only for pipelines imder five miles. 

OCC further notes that Mr. Grupenhof admitted that there was no engineering reason to build 

a 4.9 extension as opposed to a shorter one (Tr. Vol. II at 276-277). OCC argues that Suburban 

knew that it would take longer to receive approval for a five-mile extension, so it just built a 

slightly shorter pipeline of 4.95 miles. OCC further argues that Suburban bmlt the extension 

as long and expensive as it possibly could (4.9 miles and $8.9 million), while still qualifying for 

expedited OPSB approval. In its reply brief, OCC argues that Suburban admitted that a two- 

mile extension could have adequately served customers on date certain (Tr. Vol. II at 278,287).

105} OCC notes that Suburban also failed to consider potential alternatives to the 

DEL-MAR pipeline extension which could have been implemented at a lower cost to 

consumers than $8.9 million. OCC claims that Suburban did not analyze any other pipeline 

lengths to minimize costs through its engineering firm, UTI (OCC Ex. 6). OCC argues that Staff 

also declined to do such analysis or direct Suburban to do such analysis (Tr. Vol. V at 732-733). 

OCC reiterates that a critical question in these cases is whether Suburban needed to build an 

extension to serve current customers and, if so, how long that extension needed to be. Yet, 

OCC notes that the parties to the Stipulation, Suburban and Staff, made no attempt to 

determine the proper length of the extension. Furthermore, OCC reiterates that, if Suburban
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safely served its customers in the winter of 2018-2019 with no extension, it certainly coidd have 

served them safely with an extension much shorter than 4.9 miles. In fact, OCC states that Mr. 

Grupenhof testified that even a shorter, two-mile extension would have allowed Suburban to 

safely serve its customers during the 2018-2019 winter (Tr. Vol. II at 278). Overall, OCC claims 

that the Commission has no choice but to find that Suburban has failed to meet its burden of 

proving that any portion of the 4.9-mile extension was useful to serve Suburban's customers 

on date certain. OCC concludes that including the extension in rate base will result in unjust 

and unreasonable rates xmder R.C. 4905.22, because the extension was not useful as of date 

certain.

106) In its reply brief, OCC adds that, under R.C. 4909.15 and 4909.154, operations 

and maintenance expenses are judged based on the prudence standard, while capital 

investments, such as the extension in question here, are judged based on the used and 

usefulness standard. As such, even if the extension were deemed prudent, OCC posits that, if 

the extension is not used and useful in providing utility service to Suburban's customers, 

customers cannot be expected to pay for it. In re Ohio Edison Co., Case No. 83-1130-EL-AIR, 

Opinion and Order (July 27,1984); In re Ohio Edison Co., Case No. 89-1001-EL-AIR, Opinion 

and Order (Aug. 16,1990).

107} Also in its reply brief, OCC urges the Commission to consider the effect of these 

proceedings on not only Suburban's customers but the precedential effect for future rate cases 

before the Commission. According to OCC, the $8.9 million cost of the 4.9-mile pipeline 

extension would increase Suburban's rate base by 52 percent. If a larger utility company such 

as Columbia Gas of Ohio, Inc. (Columbia) increased its rate base by 52 percent, six days before 

date certain, OCC posits that Columbia's customers would pay more than $500 million in new 

investments. OCC argues that no utility should be allowed to charge customers for an 

oversized distribution system, but if the Commission allows the DEL-MAR pipeline extension 

in rate base, it would be giving license to other utilities to follow suit.
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108} Subtirban disagrees with OCC's contentions and argues that the DEL-MAR 

pipeline extension was used and useful as of date certain and, consequently, properly included 

in rate base under the Stipulation. To persuade the Commission regarding the necessity of the 

extension for current customers. Suburban emphasizes the testimony presented by Mr. 

Sonderman and Mr. Grupenhof. Mr. Sonderman testified that, on February 24, 2015, the 

pressure at Lazelle Road fell below 100 psig, which is the minimum acceptable pressure at 

Lazelle Road. As a resrilt of this event, Mr. Sonderman testified that he commissioned UTI to 

update and computerize Suburban's mapping system to begin the process of updating the 

system to model the possibility of a catastrophic low-pressure event. Using the data made 

available by the new mapping system, UTI engineers forecasted pressures at Lazelle Road for 

three years to determine the appropriate course of action to ensure safe and reliable service to 

customers. (Co. Ex. 5 at 21-22.)

109} Suburban next points to Mr. Grupenhof's testimony. Mr. Grupenhof, who is 

an engineer with UTI, testified that he performed the modeling, as requested. The models 

performed in December 2015 and February 2016 showed that Suburban could encounter issues 

with unacceptably low-pressure events, which could jeopardize Suburban's entire system by 

the winter of 2018-2019, if a cold weather event like the one in February 2015 occurred again. 

As a professional engineer experienced in gas distribution systems, Mr. Grupenhof testified 

that Un recommended that Suburban construct a 4.9-mile extension of the DEL-MAR pipeline 

to increase its ciurrent pressures at LazeUe Road to prevent outages and ensure safe and reliable 

service.

110} Due to UTI's modeling. Suburban states that it made the decision to build the 

extension and sought to obtain approval from the OPSB. After Suburban received the OPSB's 

approval. Suburban commenced construction of the extension. However, Mr. Sonderman 

testified that construction was delayed due to weather (the wettest fall and winter in many 

years) and difficulties obtaining necessary easements and permits. Suburban is adamant, 

however, that the extension was placed into service by February 22, 2019, and was serving



Attachment A 
Page 28 of 51

18-1205-GA-AIR, et al. -28-

existing customers within the test year and prior to the date certain in these proceedings, 

February 28,2019.

111} As further proof that this extension was necessary during the winter 2018-2019 

season, Mr. Sonderman testified that, on January 31,2019, as the extension neared completion, 

the pressure at Lazelle Road fell to only 105 psig. Mr. Sonderman concludes that this event 

confirmed Suburban's decision to build the extension to address the unacceptable risk of low- 

pressure failures that could lead to outages. Suburban further describes the consequences of 

an extensive outage caused by low pressiire: customers could be without natural gas service 

for weeks during the coldest time of the year; Suburban would be required to expend extensive 

resources; Suburban would have to call upon other gas utilities for assistance; and the 

restoration effort would take a minimum of several weeks. (Co. Ex. 5 at 23; Co. Ex. 4 at 4.) 

Further, Suburban points to OCC's admission that none of its witnesses performed an analysis 

of the consequences that a loss of service would have on Suburban's customers (Co. Ex. 17). 

Moreover, Subtirban points to the fact that Staff's witnesses, including Mr. Sarver and Mr. 

Lipthratt, testified that the extension was used and useful to Suburban's existing customers as 

of date certain (Tr. Vol IV at 746).

112} Suburban also points to OCC witness Willis's lack of engineering experience 

to discount OCC's contention that the extension was not used and useful as of date certain. 

Suburban expoimds that Mr. Willis, the only witness filing testimony in support of OCC's 

proposal to exclude the extension from rate base, is not a qualified subject matter expert, is not 

an engineer, has never designed a natural gas distribution system, has not worked for a natural 

gas utility, and has not performed modeling on a natural gas system. OCC counters, however, 

that the critical issue in these cases is not whether there was an engineering need for the 

extension but whether it was used and useful as of date certain. Because the latter question is 

a regulatory ratemaking question, OCC asserts that Mr. Willis's ratemaking expertise is 

sufficient.
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113) Suburban argues that Mr. Willis based his opinion regarding the used and 

usefulness of the extension on his misperception of the modeling submitted by UTI and the 

proceeding before the OPSB for the approval of the construction plans for the extension. With 

regard to the former. Suburban believes that Mr. Wdlis's contention that the modeling only 

demonstrated the risk of a low-pressure event if Suburban added 4,000 additional customers 

mischaracterizes the UTI modeling data. Suburban points to its Exhibit 9, which compiles all 

of the UTI models. For each model performed, UTI used a base nrimber of customers for the 

time that the model was performed, and then added additional customers to that base load to 

include projected growth over the span of time that the model was considering. Suburban 

explains that, for the modeling performed on February 10,2016, UTI used a base load of 12,172 

customers for tihe first quarter of 2015. By 2018, the last year in the model, the number of 

customers assumed by the model was 13,572, an increase of a much more modest 1,400 

customers. Suburban emphasizes that, with an increase of only 1,400 customers, the model 

projected a pressxue at Lazelle Road of 53.2 psig, drastically below Suburban's bare minimum 

acceptable pressiure threshold of 100 psig. Suburban reiterates that UTI did not assume an 

addition of 4,000 customers in any of the models.

114} Suburban also elaborates on its contention that Mr. Willis's characterization of 

the Company's OFSB application is inaccxirate. According to Suburban, the application stated 

the extension would be able to safely serve a potential buildout of 4,000 additional homes. 

Suburban argues that Mr. Willis has mistakenly taken this to mean that the extension is not 

used and useful until 4,000 customers are actually added. Suburban points to Mr. Grupenhof's 

testimony to demonstrate the inaccuracy of Mr. Willis's position; specifically, with the 

extension. Suburban could "sustain the addition of 4,000 customers" without exposing its 

customers to the risk of a future low-pressure event (Co. Ex. 4 at 8).

115) Suburban believes the broader implication of OCC's position is that a utility's 

property cannot be used and useful to customers unless it is precisely sized to serve the exact 

number of customers that the utility serves at the time the property is placed into service. Mr. 

Grupenhof, on behalf of Suburban, rejects this result, because it is not a logical, economical, or
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sensible way to bmld out and improve a gas pipeline system (Co. Ex. 4 at 8). According to 

Suburban, the National Association of Regulatory Utility Commissioners (NARUC) has noted 

that it may be impractical for a utility to make incremental additions to plant and equipment 

instead of considering a longer growth horizon (Co. Ex. 10 at 16). Suburban argues that the 

Supreme Court of Ohio has advocated a similar position and directed the Commission to 

consider whether a utility is using "efficient and economical" management. Columhus S. Power 

Co. V. Pub. Util. Comm., 67 Ohio St.3d 535, 547,620 N.E.2d 835 (1993).

116) OCC responds to Suburban's position regarding a distribution system's size as 

it pertains to the used and useful standard and clarifies its position; according to OCC, a 

pipeline designed to serve an extra 4,000 to 20,000 future customers is so clearly overbuilt as to 

not be useful to current customers. While Suburban's projected date certain peak load at 

LazeUe Road was 457 mcfh, OCC notes the extension handles a peak load of 842 mcfh, which 

is an 84 percent excess. OCC claims that Suburban has exceeded any reasonable peak load 

cushion, thereby demonstrating that the extension was not useful at date certain. (OCC Ex. 5.)

117) In turn, Suburban argues that, after considering various factors, such as 

customer load, temperatures, wind chill, and the number of customers. Suburban determined 

that the 4.9-mile extension was right-sized, as it will raise the pressure on the current system 

and serve customers that may be added in the foreseeable future without the need to construct 

another pipeline and without the additional costs to existing customers. In contrast, had 

Suburban taken OCC's piecemeal approach to pipeline construction. Suburban states that it 

would have had to build a second phase of the extension soon, thereby increasing the cost of 

necessary improvements to Suburban's distribution system and creating a longer period of 

time where Suburban's existing customers could be exposed to a risk of a low-pressure event. 

Suburban also points out that the Commission has previously endorsed the Company's 

approach, noting that "[hjindsight is always perfect and before the [CJommission will consider 

denying a return on property actually used in providing service something more need be 

shown than that the company's foresight was not." In re Columhus & Southern Ohio Electric Co., 

Case No. 77-545-EL-AlR, Opinion and Order (Mar. 31,1978) at 14.
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118) Finally, Suburban refutes OCC's argument that the extension was not necessary 

because a low-pressure event severe enough to cause an outage never actually occurred before 

the extension was placed into service. Subxirban reiterates that the pressure at Lazelle Road 

was close to the 100 psig threshold (105 psig) on January 21,2019, despite that day being Martin 

Luther King Jr. Day, meaning that banks, schools, and businesses were closed, resulting in 

lower usage (Tr. Vol. II at 319). Suburban argues that the record also reflects that there were 

events where the pressure did fall below 100 psig at Lazelle Road, which triggered the check 

gauge and allowed gas to flow from Columbia's system to raise the pressure to above 100 psig. 

Suburban criticizes OCC's apparent suggestion that a utility should wait until something 

catastrophic actually occurs to act rather than proactively ensure reliable service. Suburban 

concludes that it prudently acted to protect its customers by biailding the extension to 

ameliorate the risk of a massive system outage. OCC responds to Suburban's allusion to 

catastrophic events by reminding the Commission that there is no evidence in the record that 

customers were ever at risk of anything close to a weeks-long outage in Suburban's service

area.

119] In its reply brief. Staff contends that the DEL-MAR pipeline extension should 

be included in Suburban's base rates, as it was used and useful as of the date certain (Staff Ex. 

8 at 3). Staff takes the position that there is no distinction in meaning between the terms "used" 

and "useful." Staff also believes that, because the DEL-MAR pipeline extension was approved 

by the OPSB as appropriate to serve the public interest, convenience, and necessity imder R.C. 

4906.10(A(6), the pipeline extension is also used and useful. (Staff Ex. 8 at 3; Tr. at 726.) Staff 

continues that, even accepting OCC's interpretation of the phrase "used and useful," the record 

reflects that, immediately before the DEL-MAR pipeline extension was placed into service, the 

pressure at the southern end of the ARCO pipeline was approaching levels below 100 psig on 

cold weather days, thus threatening safe and reliable service. Staff adds that, after the DEL- 

MAR pipeline extension was placed into service, which occurred before the date certain, the 

pressure improved on cold weather days. (Co. Ex. 14.) Staff concludes that this evidence 

indicates that the DEL-MAR pipeline extension was useful as of the date certain.
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120) With respect to OCC's arguments regarding the length and capacity of the DEL- 

MAR pipeline extension. Staff, in its reply brief, notes that the OPSB determines whether the 

length, circumference, and capacity of a proposed pipeline are appropriate to serve the public 

interest, convenience, and necessity. Given that the DEL-MAR pipeline extension was 

approved by the OPSB, Staff contends that OCC is essentially requesting that the Commission 

second-guess the OPSB's determination. In any event. Staff asserts that the length of the DEL- 

MAR pipeline extension was determined based on several reasonable factors, including the 

capacity needed as of the date certain, the capacity needed to sustain customer growth, 

regulatory factors, and financial concerns (Co. Ex. 9; Tr. at 274, 326, 724). According to Staff, 

the end result is an improved pipeline system that will provide safe and reliable service for 

Subtirban's existing and future customers for the next ten years (Tr. at 283). Staff also argues 

that there is no support in R.C. 4909.15 or case law for OCC's contention that "useful" pipelines 

are those that are built to supply no more than the capacity needs of current customers as of 

the date certain. Staff claims that OCC's position would absurdly require Suburban to size its 

system in such a way that it would be unable to accommodate future customer growth that 

occurs after the date certain.

121} We find, upon review of the evidence provided by the parties, that Suburban 

has adequately demonstrated that the 4.9-mile DEL-MAR pipeline extension was necessary to 

serve existing customers as of February 28, 2019. While we agree with OCC that there is a 

distinction between the terms "used" and "useful," in contrast to Staff's contention that the 

terms carry the same meaning, as explained below, here the extension was both used and 

useful to Suburban's customers as of date certain. Due to modeling conducted by UTI as a 

result of the February 24, 2015 low-pressure event. Suburban projected that, by the 2018-2019 

winter, assuming a negative five degree temperature, additional capacity was required to serve 

existing customers and to ensure adequate pressure at Lazelle Road (Tr. Vol. II at 273; Co. Ex. 

4 at 8; Co. Ex. 5 at 21-22). We find that models nm by UTI on December 9, 2015 (76.30 psig), 

February 3, 2016 (71.85 psig), February 10, 2016 (53.27 psig), and April 6, 2017 (80.83 psig) all 

projected that the pressure at Lazelle Road would be below 100 psig, thereby necessitating the 

DEL-MAR pipeline extension by year end 2018. Furthermore, even though the August 31,2018
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model projects that the pressure at Lazelle Road during year end 2018 would be 104.27 psig, 

this is barely above the minimum acceptable level of 100 psig. (Co. Ex. 4, Attach. KDG-1 at 1- 

5.) During a particularly cold stretch with multiple contingencies, as explained below. 

Suburban may not have been able to provide safe, adequate, and reliable service to its 

customers. Moreover, the evidence demonstrates that Suburban projected completion of the 

extension by year end 2018, specifically October 31, 2018, but due to weather delays, including 

record rainfall during the 2018 autumn and winter, and issues with obtaining easements from 

landowners, this was not attainable. (Tr. Vol. II at 267-269; 374; Co. Ex. 4 at 7.) Despite delays, 

Suburban was able to place the DEL-MAR pipeline extension into service by February 22,2019, 

before the February 28, 2019 date certain. As such, the extension was both used by customers 

as of date certain and useful to them because it provided them with safe and reliable service at 

that time.

122) In finding that the pipeline extension was necessary for Suburban's system, we 

further note that, on January 21,2019, Martin Luther King Jr. Day, the pressure at Lazelle Road 

feU to only 105 psig. Considering that businesses and schools were closed that day, resiilting 

in lower usage. Suburban expected the pressure to be higher. Additionally, the record 

demonstrates that the pressure at Lazelle Road did, in fact, fall below 100 psig on February 24, 

2015. As witness Sonderman stated, the risk of an outage intensifies when multiple days of 

cold weather occur, combined with other factors such as customer load and wind chill (Tr. Vol. 

II at 372,375). Furthermore, 100 psig is a minimum safe pressure and we find that a natural gas 

utility like Suburban, which is engaged in providing a critical and necessary commodity, 

especially during the winter must prepare for contingencies in order to ensure safe and reliable 

ser\tice.

123) While, in its reply brief, OCC maintains that, even if the extension is deemed 

prudent from a business operations perspective, it was not used and useful as of date certain, 

we find that the cases OCC relies on do not support its contention. In one case, the Commission 

denied the inclusion of a turbine imit and three generating units in Ohio Edison Company's 

(Ohio Edison) plant-in-service because they were not in use as of date certain, September 30,
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1983. In re Ohio Edison Co., Case No. 83-1130-EL-AIR, Opinion and Order (July 27,1984). The 

Commission noted that the hrrbine had not been in service on date certain for Ohio Edison's 

previous rate case or the rate case at issue, and was, in fact, held out of ser^dce for over four 

years. With regard to the generating units, Ohio Edison had not operated them since January 

1983 and it had no plans for these imits through Jime 1988, past the date certain of September 

30,1983. Because of the length of time the generating units had been out of service coupled 

with the absence of any definite plans for their use in the near term future, the Commission 

concluded that these units should also be excluded from rate base. Here, even though 

Suburban placed the DEL-MAR pipeline extension into service only six days before date 

certain, it was serving the Company's current customers as of date certain and will be in service 

in the foreseeable future.

124} The second case OCC cites to convince us that the pipeline extension is not used 

and useful as of date certain involves unmarketability of land and is not applicable here. In re 

Ohio Edison Co., Case No. 89-1001-EL-AIR, Opinion and Order (Aug. 16,1990). In that case, 

Ohio Edison objected to Staff's exclusion of costs for excess acreage associated with five 

substations. Ohio Edison argued that, when the parcels were purchased for the substation, a 

portion of land was imusable. Because the marketable portions of the parcels were being used 

for utility service, Ohio Edison argued that the full market value of all the land, which could 

not be inflated by the unmarketable portions, should have been included in rate base. Though 

the Commission recognized that Ohio Edison raised a valid argument, the Commission held 

that the company did not provide additional evidence to demonstrate the unmarketability of 

the land in question. Consequently, the Commission found that Staff's exclusion was proper. 

This case is not instructive in determining whether the DEL-MAR pipeline extension was used 

and useful as there are no allegations of land marketability.

125) With regard to OCC's arguments about the precise length of the extension, we 

find that, while a two-mile extension may have served customers through the 2018-2019 

vdnter, Subrurban would need to immediately initiate the OPSB regulatory process again to 

build additional pipeline to ensure adequate capacity to serve existing customers soon after
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(Tr. Vol. II at 278, 287). This approach would also increase overall cost of necessary 

improvements to Suburban's distribution system, thereby increasing the rates customers pay 

(Co. Ex. 4 at 8-9; Co. Ex. 5 at 23-24). Importantly, NARUC's guidance on this matter notes that 

"utility investment is often lumpy in nature, such that it may be cost ineffective to add small 

increments of plant and equipment each year, rather than building to meet a longer growth 

horizon" (Co. Ex. 10 at 16). Consequently, we find the length of the DEL-MAR pipeline 

extension was appropriate to prevent outages and ensure safe and reliable service.

126) Finally, we find it important to refute OCC's contention that the DEL-MAR 

pipeline extension was overbuilt to accommodate 4,000 to 20,000 future customers and thereby 

possibly double its customer base. The August 31,2018 model created by UTI assumes 13,081 

existing customers and an additional 526 customers in 2019 (Co. Ex. 4, Attach. KDG-1 at 5). It 

is even more relevant to note that this model indicates that the pressure without the extension 

drops to 78.72 psig in 2019, while the pressure with the extension is 232.50 psig. Though, with 

the benefit of hindsight, OCC now proclaims that Suburban safely provided adequate service 

imtil February 22, 2019, prior to the extension being placed into service, we are persuaded that 

it was reasonable for tiie Company to build an extension of an appropriate size to continue 

providing safe, reliable, and adequate natural gas service to existing customers through the 

2018-2019 winter.

b. SFV Rate Desigti

127} Both OCC and OPAE urge the Commission to modify its prior position on SFV 

rate design.^ The parties explain that the natural gas industry conditions that the Commission 

relied on when adopting the SFV rate design over ten years ago in Case No. 07-829-GA-AIR 

have dramatically changed. Specifically, OCC argues that the price of natural gas has dropped 

by almost 50 percent and that the industry is no longer characterized by the volatile and 

sustained price increases that once incentivized customers to conserve gas. The parties note

The Commission recognizes that OPAE made its ai’gument regarding tlie SFV rate design imder the tiiird 
prong of our reasonableness test. However, in the interest of addressing related arguments together, we 
consider OPAE's argiunents here.
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that Suburban's entire rate increase will be placed in a monthly fixed charge initially set at 

$33.84, which residential customers will pay even when they use little to no gas, especially 

during the summer months. OCC points to OCC witness Fortney's testimony to argue that, in 

placing Suburban's entire rate increase in the monthly residential fixed charge, the SFV rate 

design sends improper price signals to customers, discourages energy efficiency, and 

disproportionately affects low-usage residential customers. OPAE agrees with OCC and 

elaborates that the SFV rate design does not recognize the variations in demand that customers 

impose on the distribution system and instead encourages consumers to consume more natural 

gas. While the Commission has approved the SFV rate design for natural gas distribution 

utilities, OCC and OPAE now urge the Commission to modify its policy, place any rate increase 

for Suburban in a volumetric rate, and reject the full SFV rate design proposed in the 

Stipulation.

128} In response to OCC's and OPAE's arguments regarding the SFV rate design. 

Suburban emphasizes the Commission's decision in Case No. 17-594-GA-ALT, which 

approved the SFV rate design for the Company less than two years ago. In re Suburban Natural 

Gas Co., Case No. 17-594-GA-ALT (SFV Case), Finding and Order (Nov. 1, 2017). Suburban 

notes that OCC chose not to contest the SFV rate design in that proceeding. Furthermore, 

Subrirban points out that OPAE, which also did not oppose the SFV rate design 

implementation by Suburban, chose to be the administrator of Suburban's energy efficiency 

pilot program established in that proceeding. Notably, Suburban states that both Mr. Fortney 

and Mr. Rinebolt discussed at length how conditions have changed since the Commission first 

approved an SFV rate design in 2008, but both failed to acknowledge the fact that Suburban's 

SFV rate design was first approved less than two years ago. Suburban argues that neither 

OPAE nor OCC identified any market changes which would make it reasonable for the 

Commission to revisit the Company's SFV rate design in these proceedings.

129} Stafi notes that the Ohio Supreme Court has previously affirmed the 

Commission's adoption of the SFV rate design. OJiio Consumers' Counsel v. Pub. Util. Comm., 

127 Ohio St.3d 524,2010-Ohio-6239,941 N.E.2d 757. Staff further notes that the SFV rate design
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is consistent with Commission precedent, including the Commission's recent decision in the 

SFV Case, where the Commission, in authorizing the SFV rate design for Suburban, determined 

that the SFV rate design promotes important regulatory principles and practices and benefits 

consumers. SFV Case, Finding and Order (Nov. 1,2017). Staff also agrees with Suburban that 

the Stipulation's approach of placing the entire increase of the fixed distribution costs into the 

fixed charge is consistent with the rate design approved by the Commission in the SFV Case 

(Staff Ex. 10 at 5).

130) As Suburban and Staff emphasize, the Company's rate design was recently the 

subject of review by the Commission in the SFV Case. In its application in that case. Suburban 

proposed to initiate a revenue decoupling mecharusm, which would provide for the new SFV 

rate design to be phased in over a two-year period. By Finding and Order dated November 1, 

2017, the Commission approved Submban's application. With respect to the SFV rate design, 

we stated:

In approving Suburban's transition to a SFV rate design, the Commission notes 

that, historically, natural gas rate design incorporated a modest customer charge 

that only covered a portion of a company's fixed costs, while other fixed charges 

were collected through a volumetric rate that added to the cost of the natural gas 

itself. That rate structure, while not truly cost-reflective, provided the company 

an opportunity to recover its revenue requirement as long as gas consumption 

was at or above the level upon which the rates were based. However, as a result 

of increased conservation efforts by customers, decreased sales have impacted 

the financial stability of Suburban and other natural gas companies.

Consistent with our prior decisions, we again find it appropriate to adopt a rate 

design that decouples the Company's recovery of its fixed distribution costs 

from the amount of gas that customers actually consume. As we have previously 

recognized, a SFV rate design provides significant customer benefits, such as 

more stable customer bills throughout the entire year, better price signals to
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consumers, and more equitable cost allocations among customers, as well as 

greater conservation by diminishing the utility's incentive to increase its gas 

sales. In re Duke Enei'gy Ohio, Inc., Case No. 07-589-GA-AIR, et al.. Opinion and 

Order (May 28, 2008); In re The East Ohio Gas Co. d/b/a Dominion East Ohio, Case 

No. 07-829-GA-AIR, et al.. Opinion and Order (Oct. 15,2008); In re ColiimUa Gas 

of Ohio, Inc., Case No. 08-72-GA-AIR, et al.. Opinion and Order (Dec. 3,2008); In 

re Vectren Energy Delivery of Ohio, Inc., Case No. 07-1080-GA-AIR, et al.. Opinion 

and Order (Jan. 7, 2009); In re Eastern Natural Gas Co. and Pike Natural Gas Co.,

Case No. 08-940-GA-ALT, et al.. Opinion and Order (June 16,2010).

SFV Case, Finding and Order (Nov. 1, 2017) at T|*|f 34-35.

131} OCC and OPAE have not offered any argument that convinces us that our 

recent decision in the SFV Case was unreasonable. Neither has OCC or OPAE demonstrated 

that our longstanding precedent on this issue should be overturned. As noted in the SFV Case, 

the Commission has adopted the SFV rate design with respect to the distribution rates of a 

number of natural gas companies. Fvurther, the Ohio Supreme Court has affirmed the 

Commission's adoption of the SFV rate design. Ohio Consumers' Counsel v. Pub. Util. Comm., 

125 Ohio St.3d 57, 2010-0hio-134,926 N.E.2d 261; Ohio Consumers' Counsel v. Pub. Util Comm., 

127 Ohio St.3d 524, 2010-Ohio-6239, 941 N.E.2d 757. Here, we again find that the SFV rate 

design is reasonable for Suburban, is consistent with our recent decision in the SFV Case, and 

is supported by the record (Staff Ex. 1 at 27; Staff Ex. 10 at 5; Co. Ex. 2 at 13; Co. Ex. 3 at 4-5,12; 

Co. Ex. 5 at 6-7).

132} Although OCC and OPAE contend that market changes warrant a hesh look at 

the SFV rate design, neither party explains how circumstances have changed since the recent 

adoption of the SFV rate design for Suburban in late 2017. Instead, OCC and OPAE focus on 

the fact that commodity prices have changed since the Commission's initial adoption of the 

SFV rate design in 2008. However, as the Commission recently stated, we are not convinced 

that the shift in the division of distribution and commodity costs in customers' bills necessitates
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a change in rate design. In re Vectren 'Energy Delivery of Ohio, Inc., Case No. 18-298-GA-AIR, et 

al. (VEDO Rate Case), Opinion and Order (Aug. 28,2019) at ^ 116. Although we recognized in 

the VEDO Rate Case that the Commission considered the apportionment of distribution and 

commodity costs when first approving the SFV rate design in 2008, we also noted that the 

Commission's adoption of the SFV rate design was primarily based on cost-causation 

principles and the importance of sending proper price signals to customers for the purposes of 

energy efficiency and conservation. VEDO Rate Case at f 116. Acknowledging that 

distribution and commodity costs may shift again in the future, we reiterate diat it is not a 

prudent course of action to make significant changes in rate design solely based upon short

term market conditions, particularly pricing, which has historically been volatile in the natural 

gas industry. For these reasons, we are not persuaded by OCC's or OPAE's arguments 

regarding the SFV rate design in relation to either the second or third parts of our three-part 

test.

c. Rate of Return

1^ 133) OCC requests that the Commission reject the Stipxdation's proposed rate of 

return of 7.26 percent, because it is based on flawed analysis. OCC, through its witness Dr. 

Duann's testimony, argues that the rate of return is the result of Staffs unreasonable use of a 

20-year average of returns on eqiiity granted for gas distribution utilities in the United States 

with rate bases under $100 million. OCC argues that Staffs methodology is not a valid 

indicator of the current cost of common equity for Suburban. Dr. Duann further testified that 

the rate of return and return on equity recommended in the Stipulation are not consistent with 

the soimd regulatory principle of setting rates based on current market conditions and the 

business and financial risks facing regulated utilities. By contrast, OCC states that its proposed 

rate of return of 6.95 percent is based on the average of returns on equity granted to gas 

distribution utilities nationwide in 2018. As such, OCC believes that adopting the Stipulation's 

proposed rate of return of 7.26 percent would force customers to pay approximately $277,220 

more over the initial three-year period and approximately $679,704 more over a seven-year 

period. (OCC Ex. 14 at 5-6, 7-10, Attach. DJD-1 and DJD-2.)
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134) Responding to OCC's position regarding the rate of return. Staff notes that its 

proposed rate of return range of 6.97 percent to 7.47 percent was calculated by taking into 

account the size of Suburban and some economic imcertainty, which Staff contends is a 

reasonable approach (Staff Ex. 7 at 5). Given its recommended range. Staff concludes that the 

Stipiilation's recommended rate of return of 7.26 percent is reasonable.

135) Suburban also argues that the 7.26 percent rate of return is well within the 

appropriate range as determined by Staff in its Staff Report and the range that OCC originally 

supported in its objections. Suburban elaborates that the rate of return is consistent vidth the 

rates of return approved for other public utilities in the state of Ohio and that OCC witness Dr. 

Duann was imable to identif}^ any cases for Ohio utilities that earned a lower rate of return 

than the one proposed by the Stipulation. Moreover, Subiurban posits that Dr. Duann's 

approach in these proceedings is flawed, because he compared the rates proposed in the 

Stipulation to a study of nationwide averages for natural gas utilities performed by a third 

party. While Dr. Duann stated the purpose of this analysis was to conform to the decision of 

the Supreme Court of the United States in Blnefield Water WbrA's v. Public Seivice Comm., 262 U.S. 

679 (1923), Suburban avers that the analysis is flawed in two important ways. First, Suburban 

believes that Dr. Duann should have verified the acciuracy of the third-party analysis. Second, 

Suburban believes that Dr. Duann appHed the Bluefield standard incorrectly. According to 

Suburban, under Bluefield, Dr. Duann should have compared Suburban with other companies 

located in the same general part of the country. Suburban contends that Dr. Duann admitted 

that his comparison list included companies located in Kansas, Florida, and Wyoming, among 

other states. Suburban argues that Dr. Duann's analysis is internally contradictory; on the one 

hand, he characterizes Bluefield. as a "fundamental ratemaking principle" that has not been 

overturned, but on the other hand. Dr. Duarm stated that capital markets have changed since 

the decision. (Tr. Vol III. at 647-652.) Suburban requests the Commission to disregard Dr. 

Duann's inconsistent testimony, because of his failure to apply the Bluefield standard as 

written. Instead, Suburban urges the Commission to adopt Suburban witness Clement's 

testimony, which relied on the Bluefield standard and concluded that a 7.26 percent rate of 

return is reasonable. Suburban concludes ffiat the Stipulation's proposed rate of return



Attachment A 
Page 41 of 51

18-1205-GA-AIR,etal. -41-

provides a benefit to customers, because it is lower than other public utilities within the state 

of Ohio and Suburban's customers will be responsible for paying a lower return on investment 

than the customers of other Ohio public utilities.

136) OCC responds to Suburban by noting that the study of nationwide averages 

that Dr. Duann relied on also included decisions from Midwestern states such as Indiana, 

Michigan, and Wisconsin, and, consequently, within the same geographic area as Ohio. OCC 

adds that many of those decisions for Midwestern utilities awarded lower rates of return dian 

the rate of return proposed under the Stipulation (Tr. Vol. IE at 679-680). OCC reiterates that, 

in the current global economy, capital costs should not vastly differ based on local geography.

|5[ 137) We find that the evidence in the record supports the recommended rate of 

return of 7.26 percent and return on equity of 10.25 percent, which were proposed in 

Suburban's application, supported by the testimony of Company witnesses Sonderman and 

Clement, and accepted in the Stipulation with Staff (Co. Ex. 1 at Sched. D-1; Co. Ex. 2 at 11-12; 

Co. Ex. 5 at 14,18; Joint Ex. 1 at 12). In the Staff Report, Staff recommended a rate of return 

ranging from 6.72 percent to 7.72 percent, which was developed using a cost-of-capital 

approach reflecting a market-derived cost of equity and Suburban's actual cost of debt. To 

determine the cost of equity. Staff noted in the Staff Report that it used a 20-year average of the 

return on equity approved for gas distribution companies in the United States for companies 

•with a rate base under $100 million. Staff expressed its belief that a 20-year time period 

captures multiple business cycles without overweighing any one situation, while the $100 

million threshold is intended to capture any size premium that regulators employed in 

granting the return on equity. (Staff Ex. 1 at 16-17.)

138) For its part, OCC recommends that the Commission adopt a rate of return no 

higher than 6.95 percent and a return on equity of 9.59 percent for Suburban. OCC witness 

Duann testified that, based on a review of recent rate case decisions published by S&P Global 

Market Intelligence, the nationwide average return on equity authorized in 2018 for 

approximately 40 gas utilities by state regulatory commissions was 9.59 percent, -with a
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nationwide average rate of return of 7.00 percent. Dr. Duann further testified that the rate of 

return and return on equity recommended in the Stipulation are not consistent with the sound 

regulatory principle of setting rates based on current market conditions and the business and 

financial risks facing regulated utilities. (OCC Ex. 14 at 7~8, Attach. DJD-1.)

139} In response to OCC^s objections to Staff's recommendations, Staff witness 

Buckley explained that Staff used a 20-year timeline in an attempt to capture different market 

conditions, which was necessary due to uncertain financial policies, particularly with respect 

to interest rates, at the time of the issuance of the Staff Report. Mr. Buckley also explained that 

the $100 million threshold was used to factor in any size premium that may exist and that, if a 

size premium is not granted by other jurisdictions in which Subiirban is competing for capital, 

the threshold does not affect the final outcome. Regarding the return on equity, Mr. Buckley 

explained that Staff has attempted for a number of years to create a standardized method to 

calculate competitive equity returns for smaller companies using the primary criteria of 

transparency, simplicity, and competitive residts. Mr. Buckley concluded that the method 

employed by Staff for Subirrban satisfied those criteria. Finally, Mr. Buckley testified that 

Staff's recommended rate of return range should be revised to 6.97 percent to 7.47 percent, in 

light of more short-term economic certainty as of the time of his testimony. (Staff Ex. 7 at 4-5; 

Tr. IV at 706-707.)

140} Upon thorough review of the evidence, the Commission finds that the 

Stipulation's recommended rate of return of 7.26 percent and return on equity of 10.25 percent 

are just and reasonable. We note that the Signatory Parties have proposed a rate of return that 

is consistent with Suburban's testimony, but that is also within Staff's revised range and just 

above Staff's midpoint of 7.22 percent (Co. Ex. 2 at 11-12; Co. Ex. 5 at 14,18; Staff Ex. 7 at 5). 

Further, OCC has failed to demonstrate that the Stipulation's recommended rate of return and 

rettun on equity are contrary to any important regulatory principle or practice. Accordingly, 

we find that the rate of return and return on equity recommended by the Signatory Parties 

should be adopted as part of the overall settlement package.
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Commission Conclusion

141] Having addressed OCC's and OPAE's argtunents regarding the second part of 

the three-part test, the Commission finds that the Stipulation benefits ratepayers and is in the 

public interest. Staff witness Lipthratt and Suburban witness Sonderman pointed to a number 

of benefits, particularly the three-year phase-in of the DEL-MAR pipeline extension into rate 

base. Mr. Lipthratt testified that the phase-in will result in the recognition of consistent 

customer growth for Suburban, as well as ensure that the Company's existing customers 

continue to receive safe and reliable service. Mr. Lipthratt added that, because customer counts 

will be updated over the three years of the phase-in, the customer charge is expected to be 

lower. As other benefits of the Stipulation, Mr. Lipthratt cited the phase-in of the revenue 

increase over a three-year period and the lower fixed charge of $33.84 as compared to the 

initially proposed charge of $41.86. In addition, Mr. Lipthratt emphasized that the Stipulation 

requires Suburban to file an application to establish new base distribution rates by October 31, 

2025, in order to address the expected customer growth on the Company's southern system. 

Finally, Mr. Lipthratt noted that the Stipulation provides several consumer protections, 

including the requirement of one firee meter test every three years for residential customers 

and the waiver of the customer service charge when there are fewer than eight days of usage 

in a billing period. Citing many of these same benefits, Mr. Sonderman also highlighted that 

Suburban has agreed on a plan to provide customers with all of the relief to which they are 

entitled under the TCJA. (Staff Ex. 9 at 9-10; Co. Ex. 5 at 17-24.) We agree with Mr. Lipthratt 

and Mr. Sonderman that the Stipulation wUl provide benefits to customers and the public 

interest and, therefore, the Stipulation, as a package, complies with the second part of our test. 

However, in order to ensure proper calibration with market conditions and other factors, we 

direct Submban, as provided in the Stipulation, to file an application to establish new base 

distribution rates by October 31,2025, subject to the Commission ordering otherwise.
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3. Does the Stipulation Violate Any Important Regulatory Principle or

Practice?

142) Regarding the third part of the Commission's three-part test. Suburban asserts 

that the Stiptilation is consistent with soimd regulatory practices and procedures. Staff also 

contends that no provision of the Stipulation violates any regvilatoiy principle or practice.

143} OCC notes that the Supreme Court of Ohio has repeatedly emphasized that the 

Commission is a "creahire of statute" that "may exercise only that jurisdiction conferred upon 

it by the General Assembly." Columbus S. Pozvei' Co., 67 Ohio St.3d at 537,620 N.E.2d 835. OCC 

explains that the Commission must follow R.C. 4909.15 when setting rates and, imder that 

statute, the Commission must determine the value of the utility's property which is used and 

useful as of date certain and, accordingly, set rates based on that value. OCC claims that the 

Commission lacks authority to phase in a revenue increase tmder R.C. 4909.15. Columbus S. 

Power at 540, OCC witness Willis states that the phase-in over a period of three years creates 

three different dates certain: the actual date of February 28,2019, and two artificial future dates 

certain, one a year after approval of the Stipulation, and one two years after approval of the 

Stipulation. OCC elaborates that, on the actual date certain, February 28, 2019, the utility's 

property is valued at $21,155,890, which includes 50 percent of die value of the DEL-MAR 

pipeline extension. On the second date certain, the utility's property is increased in value by 

adding an additional 30 percent of the value of the extension, increasing Suburban's rates by 

$364,248, Finally, on the third date certain, the utility's property is increased in value by adding 

an additional 20 percent of the value of the extension, increasing Suburban's rates by anodier 

$246,155. According to OCC, imder R.C. 4909.15, this phase-in is unlawful and violates the 

third prong of the Commission's test for settlements.

144) In response to OCC's opposition to the phase-in of the DEL-MAR pipeline 

extension. Staff notes that a public utility can lawfully stipulate to a lesser valuation of its plant 

into rates. Hardin-Wyandot Lighting Co. v. Pub. UHL Comm., 118 Ohio St. 592, 600,162 N.E. 262 

(1928). While acknowledging that the Supreme Court of Ohio has stated that phase-in plans 

cannot be forced upon a public utility by order of the Commission, Staff claims that the Court
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has not forbidden voluntary phase-in plans agreed upon through stipulations in which the 

utility is a signatory party.

145} As we noted above under our discussion of the second prong of the 

reasonableness test, the phase-in of the DEL-MAR pipeline extension offers various benefits to 

customers including the phase-in of the costs of the DEL-MAR pipeline and a lower fixed 

charge. Moreover, we agree with Staff that, while the Supreme Court of Ohio, in Columhiis S. 

Power, found that the Commission had no statutory authority to order a phase in, the Coiurt 

made no such finding regarding a utility's voluntary acceptance, through a stipulation, of a 

phase-in of a revenue increase. The Commission has previously approved a phase-in of a rate 

increase over a three-year period, where the phase-in was proposed in a stipulation between 

the utility and other parties, including OCC. In re The Dayton Power & Light Co., Case No. 91- 

414-EL-AIR, Opinion and Order (J^- 1992). Accordingly, OCOs argument lacks merit.

146} Finally, OCC states that the Stipulation will result in imjust and unreasonable 

rates for consumers, which violates R.C. 4905.22. As a result of including the DEL-MAR 

pipeline extension in rates, as weU as the 7.26 percent rate of return, OCC states that the 

Stipulation proposes a rate increase of $1,168,030 in year one, $1,532,278 in year two, and 

$1,778,433 in year three. In contrast, OCC states that the Staff Report recommended an increase 

in the range of $764,476 to $1,087,908. OCC surmises that, under the Stipulation s phase-in, 

therefore, the increase in the first year is already higher than the high end of the Staff Report. 

OCC argues that it has demonstrated that the maximum rate increase should be $559,668. 

Consequently, OCC requests the Commission to reject the Stipulation filed in these cases.

147} For the reasons stated above, we find that the inclusion of the DEL-MAR 

pipeline extension in rate base, as well as the rate of return recommended by the Signatory 

Parties, are reasonable and supported in the record (Co. Ex. 2 at 11-12; Co. Ex. 5 at 14,18, 25- 

26; Staff Ex- 7 at 5). We, therefore, do not agree with OCC's position that the Stipulation will 

result in unjust or unreasonable rates.
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148} Consistent with our previous findings, we conclude that the third part of our 

test is satisfied, as the Stipulation does not violate any important regulatory principle or 

practice. Accordingly, we find that the Stipiilation is reasonable and should be adopted in its 

entirety.

C. Rate of Return and Authorized Increase

149) Attachment A to the Stipulation contains schedules reflecting the terms agreed 

upon by Staff and Suburban. The Commission finds that the stipulated schedules are 

reasonable and proper, and we adopt them for the purposes of these proceedings. Given 

Suburban's current rates, the Company has a current operating income of $613,174 and a 

stipulated rate base of $21,155,890 for Year 1 of the phase-in, which yields a 2.90 percent earned 

rate of return. This rate of return is insufficient to provide Subiurban with reasonable 

compensation for distribution of natural gas service provided to its customers. 0oint Ex. 1 at 

Attach. A.)

150) The negotiated rate of return recommended by the Stipulation is 7.26 percent. 

In order to realize this rate of return on the stipulated rate base of $21,155,890, Subrurban 

requires net operating income of $1,535,918 for Year 1 of the phase-in. Thus, the stipulated 

revenue increase, or base rate increase, amoimts to $1,168,030, reflecting a total stiptdated 

revenue requirement of $19,800,801 for Year 1 of the phase-in. (Joint Ex. 1 at Attach. A.)

D. Effective Date and Tariffs

151} As part of its investigation in these matters. Staff reviewed the various rates, 

charges, and provisions governing the terms and conditions of ser\dce contained in Suburban's 

proposed tariffs. Proposed tariffs in compliance with the Stipulation were submitted by the 

Signatory Parties for the Commission's consideration. Upon review, the Commission finds the 

proposed tariffs to be reasonable. Consequently, Suburban shall file final tariffs, consistent 

with this Opinion and Order. The new tariffs shall become effective on a date not earlier than 

the date upon which the final tariff pages are filed with the Commission.
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rv. Findings of Fact and Conclusions of Law

152] Suburban is a natural gas company and a public utility as defined by R.C. 

4905.03 and R.C. 4905.02, respectively. As such, Subirrban is subject to the Commission's 

jurisdiction pirrsuant to R.C. 4905.04,4905.05, and 4905.06.

(5[ 153) On Jirly 31, 2018, Suburban filed a notice of intent to file an application for an 

increase in rates. Suburban proposed a test year of March 1, 2018, to February 28, 2019, and a 

date certain of Februaiy 28,2019.

154) Suburban's application was filed on August 31, 2018.

155) By Entry issued on September 5, 2018, the test year and date certain were 

approved.

156) On October 24, 2018, the Commission issued an Entry that accepted the 

application for filing as of August 31, 2018.

157) On February 6, 2019, Staff filed its written report of investigation with the 

Commission.

If 158) Objections to the Staff Report were filed by Suburban, OCC, and OPAE on 

March 8,2019.

159) Following public notice, the Commission conducted a local public hearing in 

Delaware, Ohio, on April 18, 2019. Notice of the local public hearing was published in 

accordance v/ith R.C. 4903.083, and proof of such publication was offered by Suburban during 

the evidentiary hearing.

160) The evidentiary hearing was called on April 25,2019, and continued to May 9, 

2019. Following the testimony heard on May 9, 2019, the hearing was again continued to May 

20,2019.

(5[ 161} On May 23,2019, the Stipulation was filed by Suburban and Staff.
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162} The evidentiary hearing resumed on July 10, 2019, and concluded on Jidy 15,

2019.

163) The value of Suburban's property used and useful for the rendition of service 

to customers affected by this application, determined in accordance with R.C. 4909.15, is not 

less than $21,155,890 for Year 1 of the phase-in.

164} The current net annual compensation of $613,174 represents a rate of return of 

2.90 percent on the jurisdictional rate base of $21,155,890 for Year 1 of the phase-in.

165} A rate of return of 2.90 percent is insirfficient to provide Suburban with 

reasonable compensation for the services rendered to its customers.

166} A rate of return of not more than 7.26 percent is fair and reasonable under the 

circumstances of these cases and is sufficient to provide Suburban just compensation and 

return on its property used and useful in the provision of services to its customers.

167} For Year 1 of the phase-in, an authorized revenue increase of $1,168,030 will 

result in an operating income of $1,535,918, which, when applied to the rate base of $21,155,890, 

yields a rate of return of approximately 7.26 percent.

168} The allowable gross annual revenue to which Suburban is entitled for purposes 

of these proceedings is $19,800,801 for Year 1 of the phase-in.

169} Subtirban's application was filed pursuant to, and this Commission has 

jurisdiction over the application imder, the provisions of R.C. 4909.17, 4909.18, and 4909.19, 

and the application complies with the requirements of these statutes.

170} Staff conducted an investigation with a report duly filed and mailed, and public 

hearings were held, the written notice of which complied with the requirements of R.C. 4909.19 

and 4903.083.
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171} The Stipulation is the product of serious bargaining among capable, 

knowledgeable parties, advances the public interest, and does not violate any important 

regulatory principle or practice. The Stiprdation submitted by Subiuban and Staff is reasonable 

and should he adopted in its entirety.

172) Suburban is authorized to file final tariffs, consistent with this Opinion and

Order.

V. Order

173} It is, therefore.

174} ORDERED, That the Stipulation filed on May 23, 2019, be approved in 

accordance with this Opinion and Order and with the clarification identified in Paragraph 141. 

It is, further,

175} ORDERED, That the application of Submban for authority to increase its rates 

and charges for natural gas service be granted to the extent provided in this Opinion and 

Order. It is, further,

176} ORDERED, That Suburban be authorized to file tariffs, in final form, consistent 

with this Opinion and Order. Suburban shall file one copy in these case dockets and one copy 

in its TRF docket. It is, further,

177} ORDERED, That the effective date of the new tariffs shall be a date not earlier 

than the date upon which the final tariff pages are filed with the Commission. It is, further,

178} ORDERED, That Suburban shall notify all affected customers of the tariffs via 

bill message or bill insert within 30 days of the effective date of the revised tariffs. A copy of 

this customer notice shall be submitted to the Commission's Service Monitoring and 

Enforcement Department, Reliability and Service Analysis Division, at least ten days prior to 

its distributioti to customers. It is, further.
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179} ORDERED, That OCC's and OPAE's motions for intervention be granted. It is,

further,

180} ORDERED, That nothing in this Opinion and Order shall be binding upon the 

Commission in any future proceeding or investigation involving the justness or reasonableness 

of any rate, charge, rule, or regulation. It is, further,

181} ORDERED, That a copy of this Opinion and Order be served upon all parties 

of record.

COMMISSIONERS:

Approving;.
Sam Randazzo, Chairman 
M. Beth Trombold 
Lawrence K. Friedeman 
Daniel R. Conway 
Dennis P. Deters

SJP/AS/mef
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Appucatton of 
Suburban Natural Gas Company
FOR AN INCREASE IN GAS DISTRIBUTION
Rates.

In the matter of the Application of 
Suburban Natural Gas Company 
FOR Tariff Approval.

In the Matter of the Appucation of 
Suburban Natural Gas Company 
for Approval of Certain 
Accounting Authority.

Case No. 18-1205-GA-AIR

CASE No. 18-1206-GA-ATA

Case No. 18-1207-GA-AAM

SECOND ENTRY ON REHEARING 

Entered in the Journal on April 22,2020 

I. Summary

1) The Commission denies the Office of the Ohio Consumers' Counsel's 

application for rehearing.

n. Discussion

A. Procedural History

2) Suburban Natural Gas Company (Suburban or Company) is a natural gas 

company as defined by R.C. 4905.03 and a public utility as defined by R.C. 4905.02, and, as 

such, is subject to the jurisdiction of this Commission.

3) On September 26, 2019, the Commission issued an Opinion and Order, 

adopting the joint stipulation and recommendation (Stipulation) between Commission Staff 

and Suburban resolving all issues related to the Company's application to increase its 

natural gas distribution rates.

4) Pursuant to R.C. 4903.10, any party who has entered an appearance in a 

Commission proceeding may apply for rehearing with respect to any matters determined
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in that proceeding by filing an application within 30 days after the Commission's order is 

journalized.

5) On October 28^ 2019, the Office of the Ohio Consumers' Counsel (OCC) 

timely filed an application for rehearing of the Commission's Opinion and Order.

(5[ 6j On November 7, 2019, Suburban filed a memorandum contra OCC's 

application for rehearing.

{5[ 7) On November 21, 2019, the Commission granted OCC's application for 

rehearing for further consideration of the matters specified in the application for rehearing.

8] The Commission has reviewed and considered all of the arguments raised 

in OCC's application for rehearing. Any argument raised on rehearing that is not 

specifically discussed herein has been thoroughly and adequately considered by the 

Commission and should be denied.

B. Consideration of the Application for Rehearing

1. 4.9-Mile Pipeline Extension

Ilf discuss OCC's first and second assignments of error together as both

these assignments concern Suburban's 4.9-mile DEL-MAR pipeline extension, which was 

built and put into service on February 22, 2019. Primarily, OCC asserts, in its first 

assignment of error, that evidence presented at the hearing only supports a two-mile 

pipeline extension instead of the 4.9-mile extension and, therefore, the Commission's 

adoption of the Stipulation violates R.C. 4903.09, 4909.15, and related statutes. As such, 

OCC requests that the Commission find that only two miles of the extension be deemed 

used and useful pursuant to R.C. 4909.51 and be included in rate base.

10) OCC concedes there is some evidence of low-pressure concerns at fiie 

LazeUe Road point of delivery (POD). However, OCC argues that none of the facts the 

Commission relied on to find the 4.9-mile DEL-MAR extension used and useful on date
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certain establish the necessity of the additional 2.9 miles of the extension. Opinion and 

Order at ^ 121. Fiirther, per OCC, Suburban's engineer also testified that Suburban could 

have safely served customers through the 2018-2019 winter with a two-mile extension. OCC 

also requests the Commission to consider other facts, which indicate that the 4.9-mile 

extension was not necessary. These include: the 4.9-mile extension serves a peak capacity 

of 842 thousand cubic feet per hour (mcfh), but the expected peak load of the extension is 

only 457 mcfh; the extension is big enough to serve the Company's peak capacity in 2028; 

the extension increases the pressure at the Lazelle Road POD to 230 poimds per square inch 

gauge (psig), which is more than the 100 psig of pressure required for safe and reliable 

ser\dce; and, finally, the extension can serve Suburban's current 13,500 southern system 

customers, plus an additional 4,000 to 20,000 future customers. According to OCC, 

Suburban built a 4.9-mile pipeline extension because that is the longest line it could build 

while still qualifying for expedited Ohio Power Siting Board (OPSB) approval.

11} Turning to the second assignment error, OCC states that none of the 

justifications the Commission relied on for approving the 4.9-mile extension comply with 

the used and useful standard imder R.C. 4909.15. Focusing on the standard, OCC explains 

that property is useful to customers on date certain only if it allows a utility to ser\'’e those 

customers safely and reliably. OCC believes the Commission's past interpretation of the 

used and useful standard confirms this reading of R.C. 4909.15. OCC also points to several 

cases where it claims the Commission ruled that, if property is larger than necessary to serve 

customers on date certain, then the superfluous portion of the property should be excluded 

from rate base. Though OCC concedes that many of the cases it relies on involve the 

piirchase of land, according to OCC, there is no distinction between different types of 

property, such as land, wires, natural gas pipelines, office buildings, or other types of utility 

plant. As such, OCC believes that the excess portion of the DEL-MAR extension should not 

be included in rates and instead should be considered plant held for future use.

{f 12} Turning to the justifications the Commission relied on for approving the 

extension, OCC argues that it is irrelevant that Suburban would have to immediately engage
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in the OPSB regulatory process after the 2018-2019 winter if it was only approved for an 

initial two-mile extension. Per OCC, this is a misuse of the used and useful standard because 

the standard requires the Commission to take a snapshot on the date certain and determine 

whether a utility's plant is used and useful on that date. Second, OCC argues that future 

investments, which the Commission considered a factor for approving the 4.9-mile 

extension, should not be considered when utilizing the used and useful standard. Opinion 

and Order at f 125.

j5[ 13) Third, OCC questions the Commission's reliance on the National 

Association of Regulatory Utility Commissioners (NARUC) Rate Case and Audit Manual to 

determine that it would not be cost effective for Suburban to build the pipeline extension in 

increments. Opinion and Order at ^ 125. Per OCC, R.C. 4909.15 explicitly directs the 

Commission to look at the value of used and useful plant on a single date; therefore, looking 

at a longer growth horizon is inappropriate. OCC also claims the manual itself warns 

against including excessive plant in rates. Furthermore, OCC argues the Commission 

should give the manual no weight in deciding whether plant is used and useful on a date 

certain, as required by Ohio law, because the manual does not mention valuing property on 

a date certain. In its last criticism regarding reliance on the manual, OCC contends that it is 

the concept of date certain that prevents a utility from recovering capital investment costs 

for plant it has overbuilt for the addition of future customers and from charging existing 

customers for it in the present, in order to avoid filing a future rate case.

|5[ 14} In response to OCC's first two assignments of error. Suburban states that the 

Commission has already specifically addressed OCC's arguments about the length and 

capacity of the 4.9-mile DEL-MAR pipeline extension and rejected those arguments. As 

such, Suburban believes OCC has raised no new arguments in its application for rehearing. 

Further, Suburban raises various reasons why OCC's first two assignments of error should 

be denied.

15} Suburban asserts that, contrary to OCC's contention, the Commission did
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indeed evaluate that, on date certain, the pipeline extension was used by customers and 

useful becaiise it provided customers with safe and reliable service at that time. Subxirban 

claims that OCC has not taken into account the configuration of Suburban's system and the 

geographical location of high growth in Subiirban's southern system in Delaware and 

Marion Coimties. Per Suburban, given the customer growth that has already occurred on 

Suburban's system since the existing 12-inch pipeline was initially constructed in 2005, the 

4.9-mile DEL-MAR pipeline extension was necessary to restore the margin of safe operating 

pressure for the heat-sensitive residential and small commercial customers served in the 

southern end of Suburban's service territory. According to Suburban, the Commission 

properly relied on the evidence of record to determine the necessity of the pipeline extension 

and the length of the extension and made its decision based on several facts, including 

required capacity as of date certain, capacity to sustain customer growth, regulatoiy'^ factors, 

and financial concerns. Therefore, Suburban believes that the Commission determined the 

4.9-mile DEL-MAR pipeline extension was necessary to safely and reliably serve existing 

customers with natural gas service pursuant to R.C. 4909.15.

1^ 16) Contrary to OCC's assertions. Suburban contends the Commission properly 

relied on modeling completed by Suburban's engineers, which assumed a 4.9-mile pipeline 

extension, and concluded diat it was necessary to maintain adequate pressure to meet 

existing customer demands and prevent catastrophic system outages for the winter of 2018- 

2019. Further, Suburban states that the Commission properly found that 100 psig is a 

minimum safe pressure and that a nahiral gas utility engaged in providing a critical and 

necessary commodity should also prepare for contingencies in order to ensure safe and 

reliable service. Suburban agrees with the Commission in that, while two miles may have 

initially served its customers. Suburban woiild have to immediately build an additional 

pipeline to ensure adequate capacity to serve existing customers, as well as to prepare for 

contingencies such as cold temperatures, high winds, sustained weather events, and 

changes in load. Suburban argues that speculative future customer growth was not a factor 

in planning the delivery system and obtaining the desired pressure at the southern end of
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Subtirban's system. Subtirban points to OCC's inability to offer e\^dence such as modeling 

or forecasts of it$ own to demonstrate that it can more accurately predict system operations 

than Suburban's engineers. As such. Suburban urges the Commission to reject OCC's 

interpretation of the evidence.

1^ 17) Suburban asserts that OCC has also failed to demonstrate that R.C. 4909.15 

requires pipeline extensions to be built to supply no more than the exact capacity needs of 

current customers as of the date certain in order to be deemed used and useful. In short. 

Suburban challenges OCC's assertion that the pipeline extension is excessive, yet again 

noting OCC's failure to provide any contrary evidence during the hearing. Per Suburban, 

all natural gas companies in Ohio plan and build their facilities to address pressure issues 

to maintain appropriate levels of service to their existing customers while new customers 

are added, and these capital projects are included in rate base under R.C. 4909.15. Suburban 

criticizes OCC's interpretation of the statute, given that pipeline construction design is 

based on forecasts and modeling and the construction of a pipeline is a time-consuming 

process. Additionally, Suburban highlights OCC's failure to cite to appropriate case law, 

noting that the Commission, in its Opinion and Order, foxmd that the cases relied upon by 

OCC in its briefs did not support OCC's arguments that the pipeline is overbuilt or built for 

future use and, thus, not used and useful under R.C. 4909.15. Suburban questions OCC's 

continuing reliance on cases that focus on the purchase of real property for future use. 

Suburban concludes that the entire 4.9-mile pipeline extension is in service, is being used to 

supply existing customers natural gas as of the date certain, and is used and useful. 

Accordingly, Suburban requests the Commission to deny OCC's first two assignments of 

error.

18} Finally, Suburban points out that, while OCC alludes to R.C. 4903.09 in its 

first assignment of error, OCC does not explain or argue how the Commission's Opinion 

and Order is legally insufficient under R.C. 4903.09. Suburban states that R.C. 4903.09 

requires the Commission, in its opinions, to state findings of fact and set forth the reasons 

prompting the decisions it arrived at based on those findings of fact, which Suburban claims



Attachment B 
Page 7 of 12

18-1205-GA-AIR, et al. -7-

the Commission did in its detailed 50-page Order. To the extent OCC's first assignment of 

error raises the svifficiency of the Commission's Order imder R.C. 4903.09, Suburban argues 

the assignment of error is without merit and should be denied.

19} Upon review of OCC's first and second assignments of error, we initially 

find that we have already specifically addressed arguments related to the length and 

capacity of the 4.9-mile DEL-MAR pipeline extension and whether the pipeline was used 

and useful as of date certain under R.C. 4909.15, and rejected those arguments. Addressing 

OCC's first assignment of error, we find, once again, the e\ddence presented during the 

hearing supports the entire 4.9 DEL-MAR pipeline extension. OCC places much emphasis 

on Suburban witness Kyle Grupenhof's testimony that a shorter, two-mile pipeline would 

have sufficed for the 2018-2019 winter (Tr. Vol. II at 278). However, considering the totality 

of evidence presented, we were persuaded that 100 psig is a minimuw safe pressure. Further, 

we found that a natural gas utility Hke Suburban, which is engaged in providing a critical 

and necessary commodity, shoidd prepare for contingencies in order to ensure safe and 

reliable service during winter. This was confirmed by modeling completed by Suburban's 

contracted engineering company. Utility Technologies International Corp. (UTI), which 

identified the projected pressure at the Lazelle Road POD by year end 2018: December 9, 

2015 (76.30 psig), February 3, 2016 (71.85 psig), February 10, 2016 (53.27 psig), April 6, 2017 

(80.83 psig), and August 31, 2018 (104.27 psig). Though the most recent model on August 

31,2018, indicated that the Lazelle Road POD would be above the minimum pressure level, 

the pressure of 104.27 psig was barely above the minimum safe pressure of 100 psig. As we 

explained. Suburban's ability to provide safe, adequate, and reliable service may have been 

impacted during a particularly cold stretch over mrdtiple days and involving multiple 

contingencies. Opinion and Order at 121-122.

20} With regard to capacity, we acknowledge that Mr. Grupenhof testified that 

Suburban could safely add 4,000 more customers after the DEL-MAR pipeline extension 

was built, and even made a "high-level" guess, depending on circumstances, that this 

number could be as high as 20,000 (Tr. Vol. II at 273-74). However, a review of the record
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establishes that Suburban did not target a specific number of additional customers when 

deciding on the length of the pipeline, as confirmed by UTI's modeling. For example, UTI's 

August 31, 2018 model assumes 13,081 existing customers and an additional 526 customers 

in 2019. Instead, the length of the pipeline was selected after considering various factors, 

including presstire concerns, cost, regulatory restrictions, project timelines, and benefit to 

customers. Further, the pipeline was built to specifications that enabled Suburban to serve 

existing customers and eliminate any risks of low pressure (Tr. Vol. II at 276,403). Opinion 

and Order at f 126.

21) Furthermore, OCC did not present the testimony of an engineer refuting the 

testimony provided by Suburban and providing alternate evidence demonstrating that a 

shorter extension with lower capacity could have safely served customers during the 2018- 

2019 winter. As such, we relied on the evidence provided by Staffs and Suburban's 

witnesses who supported the phase-in of the 4.9 DEL-MAR pipeline extension into rate base 

because it was necessary for the provision of safe, reliable, and adequate natural gas ser\dce 

to existing customers through the 2018-2019 winter. Therefore, OCC's first assignment of 

error is denied.

(5[ 22} We also do not find OCC's second assignment of error well-taken. As 

explained above, pursuant to R.C. 4909.15, we reviewed the conditions modeled by UTI to 

determine that the 4.9-mile DEL-MAR extension was necessary at date certain to provide 

safe, reliable service to Suburban's existing customers and, as such, was used and useful to 

these customers. In addition, we took into accovmt additional considerations that made 

Suburban's decision regarding the precise length of the pipeline prudent. We recognized 

that engaging in pipeline construction in a piecemeal fashion only sei^^es to increase the 

overall cost of necessary improvements to Suburban's distribution system, thereby resulting 

in a greater customer rate increase. In this regard, we foimd NARUC's guidance instructive, 

in that the addition of small increments of plant and equipment may be cost ineffective. 

Opinion and Order at f 125. Upon review of OCC's second assignment of error, we find 

that OCC has not raised any new issues that we have not previously addressed and.
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consequently, we deny this assignment of error.

23} Finally, to the extent OCC argues that our Opinion and Order violates R.C, 

4903.09, we find this argument unpersuasive. As explained above, in our Opinion and 

Order, we made extensive findings of fact and set forth the reasons prompting our decision 

finding the length and capacity of the DEL-MAR pipeline as appropriate based on those 

findings of fact, pursuant to R.C. 4903.09. Consequently, because we provided ample 

justification, we reject OCC's arguments related to R.C. 4903.09.

2. PHASE-IN

24} In its third and final assignment of error, OCC argues that the Commission 

unreasonably approved the phase-in of the charges related to the 4.9-mile DEL-MAR 

pipeline extension over a three-year period. According to OCC, the Commission cannot 

deviate from the mandatory ratemaking formula within R.C. 4909.15 and lacks the authority 

to allow Suburban to voltmtarily phase in plant into rates. As a result, OCC believes the 

Commission has inaccurately interpreted Supreme Coxirt of Ohio precedent and created a 

distinction between volimtary and involimtary phase-ins. Cohimhus S. Poxoer Co. v. Pub. Util. 

Coiwn., 67 Ohio St.3d 535, 540, 620 N.E.2d 835 (1993). Though OCC has previously signed 

on to a phase-in under a settlement agreed to by various parties in a different matter, it 

believes that case is not binding or persuasive here. In re The Dayton Power & Light Co., Case 

No. 91-414-EL-AIR, Opinion and Order (Jan. 22, 1992). Further, OCC believes this prior 

settlement was unlawful imder R.C. 4909.15 and, even though OCC itself signed on to it 28 

years ago, that does not bind the agency now. As such, OCC believes the Commission 

cannot violate the plain language of R.C. 4909.15 by approving the Stipulation here by 

relying on its past decision.

|5[ 25} Suburban challenges OCC's contention that the phase-in is unlawful and 

argues that the plain language of R.C. 4909.15 does not preclude a utility from agreeing to 

accept a lesser valuation of its plant in rates, especially through settlements. Hardin-Wyandot 

Lighting Co. v. Piih. Util Comm., 118 Ohio St. 592, 600, 162 N.E. 262 (1928). Moreover,
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Suburban believes the phase-in at issue here results in just and reasonable rates for 

consumers, satisfying R.C. 4905.22 and offering benefits to customers. Suburban calculates 

that, in the first year of the new rates, customers will save $610,403 and, in the second year, 

customers will save $246,155. Suburban claims these savings from the phase-in are 

magnified through the Stipulation because the Company will recalculate the customer coimt 

used to determine customer charges at the time each additional portion of the book value of 

the pipeline extension is placed into rate base. Suburban explains this means its revenue 

requirement will be spread among more customers than at date certain, thereby reducing 

the share of that revenue requirement each individual customer is responsible for through 

rates. Consequently, Suburban believes OCC's third assignment of error is meritless and 

should be denied.

26} Upon review of OCC's third assignment of error, we find that we have 

thoroughly addressed argimients related to the phase-in in the Opinion and Order and OCC 

raises no new arguments. Contrary to OCC's assertion, the Supreme Court of Ohio, in 

CohwihuS S. Power, was clear that the legislature did not grant the Commission the authority 

to ordei' a phase-in of a utility's annual revenue increase. However, here, as we have 

previously determined, we are not ordering Suburban to phase-in its rates. Opinion and 

Order at % 145. Rather, the scope of our determination was that the Stipulation, which 

includes a volimtary phase-in agreement among the parties, was reasonable. We found that 

the phase-in was reasonable, recognizing the various benefits to customers, including the 

phase-in of the costs of the DEL-MAR pipeline leading to a lower fixed charge for existing 

customers. Opinion and Order at 141, 145. Further, OCC has not pointed us to any 

precedent that says this type of condition is iinlawful in stipulations. As we have 

thoroughly discussed OCC's arguments regarding the phase-in in our Opinion and Order, 

we deny OCC's third assignment of error.

ORDER

27} It is, therefore.
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28} ORDERED, That OCC^s application for rehearing be denied. It is, further,

|5[ 29) ORDERED, That a copy of this Second Entry on Rehearing be served upon 

all parties of record.

COMMISSIONERS:
Approving:

Sam Randazzo, Chairman 
M. Beth Trombold 
Lawrence K. Friedeman 
Daniel R. Conway 
Dennis P. Deters

AS/kck
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In the Matter of the Application of Suburban 
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In the Matter of the Application of Suburban 
Natural Gas Company for Tariff Approval.

In the Matter of the Application of Suburban 
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)

Case No. 18-1207-GA-AAM
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BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Suburban Natural Gas and the PUCO Staff agreed to a settlement^—and the PUCO 

approved it—allowing Suburban to charge customers for the entirety of an $8.9 million 4.9-mile 

pipeline extension. Suburban put the pipeline into service on February 22,2019, just six days 

before the deadline of February 28, 2019 (the “date certain” for valuing plant). But while 

Suburban may have finished its pipeline by the deadline for the rate case, the PUCO cannot 

approve charges to customers unless the pipeline is “used and useful” for utility service to 

customers. The pipeline isn’t used and useful to customers. So the PUCO’s order that approved 

charges to customers for the pipeline is unlawful.

Further, under the Settlement, the 4.9-mile pipeline will be “phased in” over a period of 

two years, with 50% included in rates immediately upon approval, an additional 30% one year 

after that, and the remaining 20% another year after that.

* Stipulation and Recommendation (May 23,2019) (the “Settlement”)-
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On rehearing, the PUCO should modify the Settlement in two ways. First, the PUCO 

should rule that, at most, only 2.0 miles of the 4.9-mile Pipeline Extension are used and useful, 

so customers should only pay at most for that 2.0 miles.^ Second, the PUCO should rule that the 

“phase-in” under the Settlement is unlawful and therefore must be removed from the Settlement. 

At most, only the 2.0 miles of pipeline could be included in rate base now. If any of the 

remaining 2.9 miles becomes used and useful in the future. Suburban can file another rate case as 

the law provides.

The PUCO erred in concluding that the Settlement passed the PUCO’s three-part test for 

approving settlements when it allowed Suburban to charge customers for the entire 4.9-mile 

pipeline extension over a three-part “phase-in.” The Order^ is unlawful and unreasonable in the 

following respects:

Assignment of Error 1: The Order’s conclusion that the 4.9-mde pipeline extension was used
and useful is contrary to the overwhelming evidence that at most. 
Suburban needed a 2.0-mile pipeline extension, and thus, the Order 
allowing charges to customers violates R.C. 4903.09 and 4909.15 and 
related statutes.

Assignment of Error 2: None of the Order’s purported justifications for approving a 4.9-mile
pipeline extension instead of a 2.0-miIe pipeline extension comply 
with the used and useful standard under R.C. 4909.15, and thus, the 
Order allowing charges to customers is unlawful.

Assignment of Error 3: The Order’s approval of a “phase-in” of the 4.9-mile pipeline
extension (including the charges to customers) violates R.C. 4909.15, 
even though Suburban agreed to it.

^ In addition to removing the extra 2.9 miles from plant in service, other flow-through adjustments (property taxes, 
etc.) would need to be made as well.
^ Opinion & Order (September 26,2019) (the “Order”).
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Suburban 
Natural Gas Company for an Increase in Gas 
Distribution Rates.

In the Matter of the Application of Suburban 
Natural Gas Company for Tariff Approval.

In the Matter of the Application of Suburban 
Natural Gas Company for Approval of Certain 
Accounting Authority.

)
) Case No. 18-1205-GA-AIR
)

) Case No. 184206-GA-ATA 
)

)
) Case No. 18-1207-GA-AAM
)

MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Suburban Natural Gas did not need to build a 4.9-mile pipeline extension to be able to 

provide safe and reliable service to customers on February 28, 2019, the date certain in this case. 

Suburban’s own expert witness admitted this: “From our calculations the 2 mile option would 

have satisfied Suburban’s system at the end of 2018, so they would have been good this winter.”'^ 

Despite this—^and despite a mountain of other evidence provided by Suburban itself showing that 

the 4.9 mile pipeline extension was way too long for current needs—the Order concluded that 

Suburban met its burden of proving that a 4.9 mile pipeline extension, instead of a 2 mile 

extension, was necessary on date certain.

The 4.9-mile pipeline extension was not used and u.seful on date certain. By approving 

the Settlement and allowing Suburban to charge customers for the entire 4.9 miles, the Order 

violated both R.C. 4909.15 and 4903.09. On rehearing, the PUCO should modify the Settlement

^ Tr. Vol. n at 278:13-24 (Grupenhof)- Tr. Vol. II at 332:25-333:17 (Suburban witness Grupenhof confirming that 
when his model referwiced end of 2018, that meant the entire 2018-2019 winter, including the February 28,2019 
date certain).
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by (i) removing 2.9 of the 4.9 miles of the pipeline extension from rate base (along with making 

the necessary flow-through adjustments like property taxes, etc.), and (ii) eliminating the 

unlawful “phase-in” of plant from the Settlement. These modifications are necessary both to 

protect consumers and comply with the law.

I. STANDARD OF REVIEW

After an order is entered, an intervenor in a PUCO proceeding has a statutory right to 

apply for rehearing “in respect to any matters determined in the proceeding.”^ An application for 

rehearing must “set forth specifically the ground or grounds on which the applicant considers the 

order to be unreasonable or unlawful.”^

In considering an application for rehearing, R.C. 4903.10 provides that the PUCO may 

grant and hold rehearing if there is “sufficient reason” to do so. After such rehearing, the PUCO 

may “abrogate or modify” the order in question if the PUCO “is of the opinion that the original 

order or any part thereof is in any respect unjust or unwarranted.”^

n. THE USED AND USEFUL STANDARD UNDER R.C. 4909.15

As the Supreme Court of Ohio has repeatedly emphasized, the PUCO is a “creature of 

statute” that “may exercise only that jurisdiction conferred upon it by the General Assembly.”® 

As such, it must follow the “mandatory ratemaking formula under R.C. 4909.15.”^ Under this 

mandatory formula, the PUCO must determine the value of the utility’s property that is “used

^R.C. 4903.10.

*R.C. 4903.10(B). See also Oido Admin. Code490I-l-35(A).
’R.C. 4903.10(B).
^ See, e.g., Colwrtbus S. Power Co. v. PUCO, 67 Ohio St.3d 535,537 (1993). 

Ud.
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and useful... as of the date certain, in rendering the public utility service for which rates are to be 

fixed and determined”^^ and set rates based on that value."

The date certain concept is important. It requires the PUCO to analyze the u.sed and

usefulness of utility property on a single date, and a single date only.^^ As the Ohio Supreme

Court’s explained regarding R.C. 4909.15, whether the property in question might have been

used and useful in the past, or might be used and useful in the future, is irrelevant:

Incorporated in this statutory language [R.C. 4909.15] is the 
generally accepted principle that a utility is not entitled to include in 
the valuation of its rate base property not actually used and useful in 
providing its public service, no matter how useful the property may 
have been in the past or may yet be in the future.

Fundamentally, property is useful to customers on date certain if it allows a utility to 

serve those customers safely and reliably.^^ If a utility can serve its customers safely and reliably 

without the property, then it would by definition be superfluous, which is the opposite of useful. 

The PUCO’s past interpretation of the used and useful standard confirms this interpretation. In 

particular, the PUCO has consistently and repeatedly ruled that if property is larger than

R.C. 4909.15(A)(1). 
"R.C. 4909.15(B), (E).

In re Application of Ohio Edison Co., Case No. 82-1025-EL-AIR, 1983 Ohio PUC LEXIS 40, at *21 (September 
14, 1983) (‘The date certain is the ^propriate point in time at which to value the property...”). W. Ohio Gas Co. v. 
Pub. Util. Comm ’n, 294 U.S. 63,78 (1935) (“The property for which consdtudona] protecdon is invoked is that 
‘used and useful in the public service,' not the enlarged business of the future which peddoner hopes to obtain 
through the present expenditure of money.”).

Indus. Energy Users-Ohio v. PUCO, 117 Ohio St.3d 486,492-93 (March 13,2008) (quoting Office of the Ohio 
Consumers’ Counsel v. PUCO, 58 Ohio St2d 449,453 (1979)). See also In re Application of Columbus & S. Ohio 
Elec. Co., Case No. 81-I058-EL-AIR, 1982 Ohio PUC LEXIS 2, at *10-11 (November 5,1982) (“The fact that the 
property may eventually be used to provide service to customers does not make the land currently used and useful 
for remaking purposes.”).

Public Serv. Commission v. Diamond State, 4^ A.2d 1285,1290 (Del. 1983) (property is only used and useful if 
it is “reasonably necessary to the efficient and reliable provision of utility service to &e public”) (quoting L.S. Ayres 
& Co. V. IPALCO, 169 Ind. App. 652,681 (Ind. Ct. App. 1976)).
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necessary to serve customers on date certain, then the PUCO must exclude from rate base that 

portion of the property that is above what is needed.

In In re Application and Complaint and Appeal of Columbus and Southern Ohio Electric 

Co.y for example, the PUCO Staff concluded that certain parcels of land were “greater in area 

than reasonably required” to provide utility service and thus recommended they be excluded 

from rate base. The PUCO agreed with Staffs conclusion that the property was not “totally 

used and useful” and thus excluded from rate base those portions not reasonably necessary for 

utility service.

In In re Application of Dayton Power and Light Co., the PUCO Staff found during its 

investigation that the utility acquired land but that only one-third of it was necessary.^’ The 

PUCO agreed and excluded the remaining two-thirds from property used and useful on date 

certain.’^

In In re Application of Ohio Edison Co., the utility purchased 166.7 acres of land, but the 

PUCO Staff found that only 20% of the land was actually necessary to provide utility service. 

The PUCO agreed and found that the remaining 80% was excessive and therefore not used and 

useful.2°

Case No. 77-545-EL-AIR, 1978 Ohio PUC LEXIS 3, at *17 (March 31,1978).
Id. at *20-23.
Case No. 8I-21-EL-MR, 1982 Ohio PUC LEXIS 8, at *9 (February 3.1982). 

at *9-10.
Case No. 82-1025-EL-AIR, 1983 Ohio PUC LEXIS 40, at *27 (September 14,1983). 

^ Id. at *28.
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In In re Application of the Toledo Edison C<?., the utility owned a 16-floor office building

but leased about half of it to other tenants.^* The PUCO ruled, therefore, that those leased

%portions were not used and useful and could not be included in rate base.^^

In In re Application of Ohio Edison Co., again the utility purchased more land than it 

needed because, according to the utility, it was impossible to purchase only the smaller parcel 

that was necessary for utility service.^^ The PUCO nonetheless ruled that only those portions 

necessary for utility service were used and useful.^'^

While many of these cases involve the purchase of land, the law makes no distinction 

between different types of property, be it land, wires, natural gas pipelines, office buildings, or 

any other type of utility plant. What matters is that these cases unambiguously interpret R.C. 

4909.15 to mean that a utility must right-size its investments.^^ When a utility invests in property 

in excess of what is reasonable necessary for safe and reliable utility service on date certain, R.C. 

4909.15 requires the excess property to be excluded from rate base so that customers do not pay 

for it.2®

The expert witnesses in this case—including those testifying on behalf of Staff,

Suburban, and OCC—all agreed with this basic principle. OCC witness Willis, for example.

Case No. 79-143-EL-AIR, 1980 Ohio PUCO LEXIS 3, at *10 (February 3,1980).
“W.at*12.
23 Case No. 89-1001-EL-AIR, 1990 Ohio PUC LEXIS 912 (August 16, 1990).
2“/d. at *16-17.
“ See also Office (f Consumers’ Counsel v. PUCO, 67 Ohio St.2d 153,168 (1981) (“If a utility completes a project 
that should have b^n abandoned, then the commission must under the ‘used and useful’ requirement of R.C. 
4909.15(A)(1) disallow rate base treatment...”).
2® Excluding the excess ftom rate base is also necessary to mitigate the effects of the “Averch-Johnson” effect, 
which is where utilities in rate of return based regulation overinvest in plant to increase profits. See, e.g., Montana 
Power Co. v. FERC, 599 F.2d 295,304 (9th Cir. 1979) (utilities are “padding their rate bases” to increase profits); 
Office of Attorney General v. Wash. Utils. & Transp. Comm'n, 423 P.3d 861,871 (Wash. Ct. App. 2018) (witness 
describing the Averch-Johnson effect as: "It has been widely documented diat utilities subject to rate of return 
regulation have an incentive to over-invest in capital in order to increase earnings.”).
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testified that a natural gas pipeline would not be useful if it were built longer than it needed to 

be.^’ If a pipeline is longer than necessary, it should be considered plant held for future use, 

which is not includable in rates.^^ PUCO Staff witness Lipthratt was asked, “in determining 

whether or not Staff believed that the pipeline was used and useful, you considered whether it 

was too long or not, correct?”^^ His response; “Exactly.”^® PUCO Staff witness Sarver 

concurred, testifying that part of the PUCO Staffs investigation in a natural gas base rate case is 

to determine whether a pipeline is the correct length.^* He also described the concept of “gold 

plating,” which is where a utility goes “over the top” or builds a pipeline “much more costly than 

it would need to be to serve the needs of either the utility or its customers.”^^ The PUCO Staff 

similarly agreed that utilities are not allowed to overinvest and charge customers for the excess 

investment: ‘The primary negative consequence of installing a pipeline of greater capacity than 

necessary would be that additional cost would be associated with the additional size 

increment.”^^ Along the same lines. Suburban witness Grupenhof testified that it is important to 

minimize costs when building a pipeline.^

OCC Ex. 13 (Willis Supplemental Testimony) at 7-12. See also S. States Utils, v. Florida PSC, 714 So. 2d 1046, 
1057 (1998) (pipeline is “100% used and useful if the pipes were of the minimum size necessary to supply the 
existing customers”) (emphasis added).
^ OCC Ex. 13 (Willis Supplemental Testimony) at 7-8 (explaining why flie 4.9-mile Pipeline Extension is plant held 
for future use); In re Application of Columbus &. S. Ohio Elec. Co., Case No. 81-1058-EL-AIR, Opinion & Order 
(“Ohio law does not permit the inclusion of property held for future use in rate base...”).
29 Tr. Vol. V at 740:3-7 (Lipthratt).
2° Tr. Vol. V at 740:3-7 (LqJthratt).

Tr. Vol. V at 725:3-7 (Sarver).
32 Tr. Vol. V at 718:2-10 (Sarver).
33 Suburban Ex. 6, Page 2.
3^ Tr. Vol. n at 263:10-13 (Grupenhof) (“Q. And all else equal, the utility should try to minimize the cost; is that 
right? A. Yeah. I mean, that’s in everybody’s best interest, I think.”).
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In short, it is not enough to simply prove that a utility owns a piece of property and is in 

fact using it. For property to be used and useful, the utility must also prove that it is not bigger 

(and therefore more expensive) than necessary to provide safe and reliable service to customers 

on date certain.

III. ASSIGNMENTS OF ERROR

Assignment of Error 1: The Order’s conclusion that the 4.9-mile Pipeline Extension 
was used and useful is contrary to the overwhelming evidence that at most, 
Suburban needed a 2.0-mile pipeline extension, and thus, the Order allowing 
charges to customers violates R.C. 4903.09 and 4909.15 and related statutes.

Although OCC continues to believe that Suburban did not need to put any pipeline

extension into service prior to the date certain in this case, there is at least some evidence of

concerns regarding potential low pressure at the Lazelle Road point of delivery. But there is no

evidence whatsoever that to address those concerns, Suburban needed a 4.9-mile pipeline

extension on date certain instead of a 2.0-mile pipeline extension. In that regard, the Order

unreasonably and unlawfully concluded that the entire 4.9-mile pipeline extension was used and

useful. At most, the facts support a conclusion that 2.0 miles was used and useful and the

remaining 2.9 miles was not. On rehearing, consistent with the PUCO precedent discussed

above,the PUCO should rule that the remaining 2.9 miles is excluded from rate base and that

customers are not required to pay for it. Suburban can file another rate case in the future if the

remaining 2.9 miles become used and useful.

In support of its finding that the 4.9-mile Pipeline Extension was used and useful, the

Order relies on various facts. But not one of these facts shows that 4.9 miles was necessary

instead of 2.0 miles:

See section II.
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“We find that models run by UTI on December 9, 2015 (76.30 psig), 
Februaiy 3, 2016 (71.85 psig), February 10, 2016 (53.27 psig), and April 
6, 2017 (80.83 psig) all projected that the pressure at Lazelle Road would 
be below 100 psig, thereby necessitating the DEL-MAR pipeline 
extension by year end 2018.”^^ But none of these projections show that 4.9 
miles was necessary instead of 2.0 miles.

“[EJven though the August 31, 2018 model projects that the pressure at 
Lazelle Road during year end 2018 would be 104.27 psig, this is barely 
above the minimum acceptable level of 100 psig.”^^ But nothing about this 
projection shows that 4.9 miles was necessary instead of 2.0 miles.

“During a particularly cold stretch with multiple contingencies, as 
explained below, Suburban may not have been able to provide safe, 
adequate, and reliable service to its customers.’*^® But there is no evidence 
that a 4.9 mile extension, as opposed to a 2.0 mile extension, was required 
to provide safe, adequate, and reliable service to customers.

“[T]he evidence demonstrates that Suburban projected completion of the 
extension by year end 2018, specifically October 31, 2018, but due to 
weather delays, including record rainfall during the 2018 autumn and 
winter, and issues with obtaining easements from landowners, this was not 
attainable.”^^ But there was evidence that Suburban’s decision to build a 
4.9 mile pipeline instead of a 2.0 mile pipeline contributed to the delay, so 
this fact actually weighs against the PUCO’s finding that 4.9 miles was 
necessary.

“Despite delays. Suburban was able to place the DEL-MAR pipeline 
extension into service by February 22, 2019, before the February 28, 2019 
date certain. As such, the extension was both used by customers as of date 
certain and useful to them because it provided them with safe and reliable 
service at that time.”^^ But there is no evidence that Suburban needed a 4.9 
mile extension instead of a 2.0 mile extension to provide safe and reliable 
service on date certain.

Order <1121.
Order <1121.

“Orderl 121.
35 Order *1121.
^ Tr. Vol. n at 269:12-16 (Suburban witness Grupenhof testifying that a pipeline shorter than 4.9 miles likely could 
have been built more quickly); Tr. Vol. II at 276:3-6 (Suburban witness Grupenhof testifying that Ohio Power Siting 
Board approval could have been received more quickly for a pipeline shorter than 4.9 miles).

Orderini.
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• “In finding that the pipeline extension was necessary for Suburban’s 
system, we further note that, on January 21, 2019, Martin Luther King Jr. 
Day, the pressure at Lazelle Road fell to only 105 psig. Considering that 
businesses and schools were closed that day, resulting in lower usage, 
Suburban expected the pressure to be higher.”'^^ But there is no evidence 
that a 4.9-mile extension, as opposed a 2.0-mile pipeline, was necessary to 
address this low-pressure concern.

• “[T]he record demonstrates that the pressure at Lazelle Road did, in fact, 
fall below 100 psig on February 24, 2015.’’^^ But there is no evidence that 
a 4.9-mile extension, as opposed to a 2.0-mile extension, was required to 
avoid this low-pressure concern.

• “It is even more relevant to note that [the August 31, 2018] model 
indicates that the pressure without the extension drops to 78.72 psig in 
2019, while the pressure with the extension is 232.50 psig.”^ But there is 
no evidence that a 4.9 mile extension, as opposed to a 2.0 mile extension, 
was required to increase pressure materially above 100 psig.'*^

All of this evidence on which the Order relies suggests that Suburban may have prudently 

decided to build a pipeline extension. But none of it even remotely suggests that 4.9 miles was 

necessary at date certain instead of 2.0 miles. To the contrary, the Order essentially admits this 

point: “[W]e find that... a two-mile extension may have served customers through the 2018- 

2019 winter.”^

The only thing wrong with this statement is its use of the word “may.” There is no 

“may.” Suburban’s engineer unambiguously testified that in his expert opinion. Suburban could 

have safely served customers through the 2018-2019 winter with a 2.0 mile extension instead of

-*2 Order <1121.
Order <f 121,
Order <I 126.
Moreover, the fact that pressure would drop to 78.72 psig in 2019 is not “even more relevant,” as the Order 

suggests; in fact it is entirely irrelevant. Suburban wimess Grupenhof testified that the 78.72 psig projection is for 
the end of 2019, which is well after the date certain. See Tr. Vol. H at 301:6-13.

Order f 125.
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a 4.9 mile extension: “From our calculations the 2 mile option would have satisfied Suburban’s 

system at the end of 2018, so they would have been good this winter.”'^^

This is not testimony from an OCC witness attempting to support OCC’s position. This is 

Suburban’s own engineer, admitting that 2.0 miles was sufficient on date certain. The PUCO 

cannot ignore this definitive statement from Suburban’s witness that a 2.0-mile pipeline is all 

that Suburban needed to provide safe and reliable service on date certain. Nor can it ignore the 

substantial evidence—again, evidence supplied by Suburban itself—that the 4.9-mile extension 

was too long:

• The 4.9-mile extension is big enough to serve peak capacity of 842 mcfh, 
which is 184% of the date-certain peak capacity of 457 mcfh.'^*

• The 4.9-mile extension is big enough to serve peak capacity in 2028—nine 
years from now.^^

• The 4.9-mile extension is big enough to increase pressure at Lazelle Road 
to 230 psig, more than double the 100 psig pressure required for safe and 
reliable service.^*^

• The 4.9-mile extension is big enough to serve Suburban’s current 13,500 
southern system customers, plus an additional 4,000 to 20,000.^*

• The primary reason that Suburban built a pipeline extension 4.9 miles 
long, instead of some other length, was not because 4.9 miles was the 
length it needed, but because 4.9 miles was the longest it could be built

Tr. Vol. n at 278:13-24 (Grupenhof).
OCC Ex. 5, page 4 (Suburban’s response to OCC discovery request).

^ Suburban Ex. 9 at 5 (Suburban’s projections showing 230 psig on date certain for the 4.9-mile extension).
The Order states that the PUCO finds it “important to refute OCC’s contention that the DEL-MAR pipeline 

extension was overbuilt to accommodate 4,000 to 20,000 fiihire customers and thereby possibly double its customers 
base.” Order *| 126. This is not “OCC’s contention.” This is an explicit admission by Suburban’s engineer. See 
Suburban Ex. 4 (Grupenhof Testimony) at 8 (admitting diat the 4.9 mile extension “could sustain the addition of 
4,000 customers”); TV. Vol. II at 274:2-3 (Grupenhof) (testifying that it could sustain the addition of 20,0(X) 
customers, depending on where those customers were located).
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while still qualifying for expedited review under Ohio Power Siting Board 
rules and regulations.^^

The evidence simply does not support the Order’s conclusion that a 4.9-mile pipeline

extension was used and useful—every piece of record evidence shows that 4.9 miles was too

long and that 2.0 miles was more than enough on date certain.

Assignment of Error 2; None of the Order’s purported justifications for approving a 
4.9-mile extension instead of a 2.0-mile extension comply with the used and useful 
standard under R.C. 4909.15, and thus, the Order allowing charges to customers is 
unlawful.

A. The fact that Suburban might have had to build another extension 
after a 2.0-mile extension is entirely irrelevant to whether plant is 
useful on date certain.

In an attempt to avoid the unavoidable conclusion that only 2.0 miles was required on

date certain, the Order cites irrelevant evidence about what Suburban might have to do after the

date certain if it built a 2.0-mile pipeline extension:

With regard to OCC’s arguments about the precise length of the 
extension, we find that, while a two-mile extension may have served 
customers through the 2018-2019 winter. Suburban would need to 
immediately initiate the OPSB regulatory process again to build 
additional pipeline to ensure adequate capacity to serve existing 
customers soon after.

This statement demonstrates the Order’s misuse of the used and useful standard. The used 

and useful standard requires the PUCO to take a snapshot on the date certain and determine 

whether a utility’s plant is used and useful on that date.^ If it is used and useful, then the utility 

can charge customers for it, and if it is not, then the utility cannot. Whether the utility might need 

to make additional investments after the date certain is irrelevant to used and usefulness under

52 Tr. Vol. n at 274:13-277:8 (Grupenhof).
Older <1125.

54R.C. 4909.15.
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the law. And of course, it is the utility that decides what the test year and date certain will be, so 

it cannot complain about the consequences of a date certain that results in certain property being 

found not used and useful.^^

The plain language of R.C. 4909.15 is clear: the PUCO must determine whether the 

property in question is used and useful on date certain. The PUCO is not allowed to consider 

whether, in the long run, it might make sense to overbuild now rather than invest in the future.

B. Whether investing in a 2.0-mile extension might increase costs in the 
future is irrelevant to whether the 4.9-mile extension was used and 
useful on date certain.

As a second justification for approving the 4.9-mile extension instead of a shorter 2.0- 

mile extension, the PUCO notes that building a 2.0-mile extension followed by an additional 

future extension “would also increase overall cost of necessary improvements to Suburban’s 

distribution system, thereby increasing the rates customers pay.”^^

This statement is problematic for several reasons. First, it is circular because it assumes 

that these future investments are “necessary.” But we don’t know that they are necessary. All we 

know right now is that at most. Suburban needed a 2.0-mile extension on date certain. Whether 

Suburban might need additional lengths of pipeline in the future is a question for a future case.

Second, whether building a 2.0-mile extension followed by another future extension 

would “increase overall cost” has nothing to do with the used and useful standard. Again, under 

R.C. 4909.15, the PUCO must determine the value of a utility’s property “used and useful as of

Office of Consumers’ Counsel v. PUCO, 58 Ohio St2d 449,457 (1979) (“Any uncertainty which the utility 
harbors as to the used and useful status of its property, and therefore its includability in the rate base, can be 
minimized by the careful selection of the date at which the utility chooses to file its application for the rate 
increase.”).
“Orders 125.
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the date certain” and set rates based on that value.^^ The statute does not say that the PUCO may 

deviate from this standard in an attempt to decrease costs paid by consumers in future cases 

(though a goal of decreasing costs that consumers pay is an important one for the PUCO to 

consider in many circumstances and would be accomplished by adopting OCC’s position in this 

application for rehearing). The PUCO must interpret the law as written. Even if investing in 

pipeline piecemeal might increase costs in the long run (a fact not proven to be true), the PUCO 

lacks authority to make this judgment and ignore the plain language of R.C. 4909.15.

C. The *‘lumpy” nature of utility investment simply means that utilities 
should file rate cases more regularly, not that they can charge existing 
customers for plant that might someday become used and useful for 
future customers.

As its final justification for allowing Suburban to charge customers for 4.9 miles of 

pipeline even though a maximum of 2.0 miles was used and useful on date certain, the Order 

cites guidance from the National Association of Regulatory Utility Commissioners (“NARUC”) 

that “utility investment is often lumpy in nature, such that it may be cost ineffective to add small 

increments of plant and equipment each year, rather than building to meet a longer growth 

horizon.”^^ The used and useful standard is an important protection for existing customers who, 

as in this case, are being asked to pay for plant to serve new customers added in the future.

First, the 16-year-oId NARUC Rate Case and Audit Manual does not trump Ohio statute 

in Ohio rate case proceedings. Whether NARUC considers it appropriate under some 

circumstances to look at a “longer growth horizon” is irrelevant. Ohio law—R.C. 4909.15— 

requires the PUCO to explicitly not look at a longer growth horizon because it requires the 

PUCO to look at the value of used and useful plant on a single date, the date certain.

R.C. 4909.15(A)(1), (B), (E). 
“Order <1125.
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Second, immediately before the manual’s language about “lumpy” utility investment, it 

concludes: “Plant that is considered to be excessive may not be appropriate for inclusion in rates 

at this time.”^^ The Order ignores this more fundamental principle regarding the used and useful 

standard—one that is particularly relevant here where Suburban built excessive plant.

Third, the rate case manual says nothing about valuing property on a date certain. In fact, 

in its entire 52 pages, it never once references the concept of a date certain.^ Even if the PUCO 

were to give the manual some weight, it deserves no weight in deciding whether plant is used 

and useful on a date certain, as required by Ohio law.

Fourth, whether utility investment may be lumpy in nature is not the point. Utilities make 

capital investments all the time. They do not file a rate case every time they add plant. It is the 

utility’s responsibility to manage its investments and file periodic rate cases to allow a 

reasonable opportunity to earn a rate of return on its investments. Utilities have no reasonable 

expectation that the minute new plant goes into service, customers must pay for it, especially 

here in Ohio. If a utility chooses to overinvest in plant, then it can either (i) wait a few years to 

file a rate case when the entire plant is used and useful or (ii) file one rate case now to add some 

of the plant to rates and then file another rate case in the future to add the rest. What the utility 

cannot do under the law is overbuild for the addition of future customers and charge existing 

customers for it now, just so that it can avoid filing a future rate case.®* That is the entire point of 

the date certain concept, and the Order violates that by allowing Suburban to include 4.9 miles of 

pipeline in rate base when, at most, 2.0 miles were used and useful on February 28, 2019.

^ Suburban Ex. 10 at 16. 
“ Suburban Ex. 10.

See In re Toledo Edison Co., Case No. 75-758-EL-AIR, 1976 Ohio PUC LEXIS 1, at *9 (Nov. 30,1976) (finding 
that it may be prudent for a utility to invest in property now to use in the fiiture, but that the property only becomes 
used and usefid at that fiiture time, not at the time of purchase).
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Assi^ment of Error 3; The Order’s approval of a “phase-in” of the 4.9-mile Del- 
Mar Pipeline Extension (including the charges to customers) violates R.C. 4909.15, 
even if Suburban agreed to it

Under the Settlement, the 4.9-mile Pipeline Extension is “phased in” over two years, with 

50% included in rates upon approval of the Settlement, 80% included in rates one year thereafter, 

and 100% included another year after that.^^ In the Order, the PUCO unreasonably ruled that 

because Suburban voluntarily accepted this phase-in, the phase-in is lawful.®^ But the voluntary 

nature of the phase-in is irrelevant under the law. The statute makes no distinction between 

voluntary and involuntary phase-ins. Thus, the PUCO lacks statutory authority to approve a 

phase-in of plant under any circumstances, voluntary or otherwise.

Again, the PUCO is a “creature of statute” that “may exercise only that jurisdiction 

conferred upon it by the General Assembly.”^ As such, it must follow the “mandatory 

ratemaking formula under R.C. 4909.15.”^^ Under this mandatory formula, the PUCO must 

determine the value of the utility’s property that is “used and useful... as of the date certain, in 

rendering the public utility service for which rates are to be fixed and determined”^ and set rates 

based on that value.®’

Mandatory means mandatory. It does not mean, “mandatory unless the utility agrees to 

something different,” even if that something different {e.g., a phase-in) appears to be less 

favorable for the utility. Nothing in the plain language of R.C. 4909.15 allows the PUCO to

Settlement § III.A.2.
«OnJer<I145.
“ See, e.g., Columbus S. Power Co. v. PUCO, 67 Ohio St3d 535,537 (1993). 
^Id.
“R.C. 4909.15(A)(1).

R.C. 4909.15(B), (E).
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deviate from the mandatory ratemaking formula simply because the utility agrees to such 

deviation in a settlement.

The Order errs in its analysis of Supreme Court precedent. It is true that in Columbus 

Southern Power Co. v. PUCO^^ the PUCO attempted to force the utility to accept a phase-in, 

i.e., the phase-in was not voluntary. But the question of a voluntary phase-in, in contrast, was not 

before the Court. So the Court could not, and did not, make any distinction between involuntary 

and voluntary phase-ins: “[Clonsidering the detail with which the General Assembly has 

legislated in this area, we find if it had intended to grant the PUCO authority to phase in a 

utility’s annual revenue increase, it would have specifically provided such a mechanism.”^^ The 

Court’s opinion says nothing about voluntary vs. involuntary. It is an interpretation of the plain 

language of R.C. 4909.15, and the plain language of R.C. 4909.15 does not say anything about 

deviating from the mandatory ratemaking formula at the election of the utility.

The Order also relies on In re Dayton Power &. Light Co.’® in support of approving the 

phase-in under the Settlement. The Order notes that it approved a phase-in for DP&L in 1992 

under a settlement signed by various parties, including OCC. But Dayton Power is not binding or 

even persuasive authority here. First, and most importantly, the phase-in in the DP&L case was 

unlawful for all the same reasons the phase-in is unlawful here—it violated R.C. 4909.15. The 

fact that no one chose to oppose it, and that the PUCO approved the stipulation in 1992, does not 

mean that the PUCO can now violate the plain language of R.C. 4909.15 by approving the 

Settlement in this case involving Suburban. PUCO decisions cannot overrule the plain language 

of a statute. Second, the DP&L case was resolved by unanimous stipulation, and thus it sets no

67 Ohio St.3d 535 (1993).
® Columbus Southern, 67 Ohio St.3d at 540.
70,‘ Case No. 91-414-EL-AIR, Opinion & Order (January 22,1992).
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precedent.^^ Third, the fact that “OCC” signed the DP&L stipulation 28 years ago is irrelevant. 

The Consumers’ Counsel at the time may have elected to join the stipulation for any number of 

reasons, and his decision is in no way binding on the current Consumers’ Counsel.

Phasing in plant is not allowed under R.C. 4909.15. The PUCO cannot force a utility to 

use a phase-in, and a utility cannot volunteer for a phase-in. The statute makes no distinction. 

The phase-in under the Settlement is unlawful.

IV. CONCLUSION

On rehearing, the PUCO should rule that only 2.0 miles of the 4.9-mile Pipeline 

Extension is used and useful. Customers should not pay for the remaining 2.9 miles, which 

should not be included in rate base. Finally, the phase-in under the Settlement should be 

eliminated.
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