BEFORE
THE PUBLIC UTILIES COMMISSION OF OHIO

In the Matter of the Certification )
Application of the City of Vermilion. ) Case No. 11-3545-EL-GAG

MOTION TO REJECT ENERGY HARBOR’S OPT-OUT NOTICE
BY
NORTHEAST OHIO PUBLIC ENERGY COUNCIL

The Northeast Ohio Public Energy Council (“NOPEC”) moves the Public Utilities
Commission of Ohio (“Commission”), pursuant to O.A.C. 4901-1-12, to reject the opt-out notice
filed by Energy Harbor LLC in this docket on March 27, 2020. Energy Harbor does not have a
valid agreement to provide electric supply to the City of Vermilion’s (the “City”) aggregation
program for the 3-year period commencing June 2020. The City is a NOPEC member and has
selected NOPEC as the sole legitimate provider of electric supply for the aggregation program
beginning that date.

Today, NOPEC filed its opt-out notice in Case No. 00-2317-EL-GAG for Staff’s review
and approval prior to mailing them to eligible customers. O.A.C 4901:1-21-17(F). Energy
Harbor, according to its docketed opt-out notice, currently intends to mail its opt-out notice to
the City’s eligible customers on April 8, 2020. Prompt Commission action is necessary to
protect the City’s eligible customers from the confusion of receiving two opt-out notices and,
importantly, from Energy Harbor’s false, misleading and deceptive claim that it has been
selected to provide the aggregation’s power supply. See draft opt out notice dated April, 8, 2020.

Considering that Energy Harbor’s opt-out notice was not filed until March 27, 2020, time
does not allow the customary 15 days for Energy Harbor to file a responsive pleading. O.A.C.

4901-1-12(B)(1). Therefore, NOPEC requests that the Commission issue an expedited ruling on
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this motion and, pursuant to O.A.C. 4901-1-12(F), requests the Commission to order Energy
Harbor to file its reply by April 6, 2020. NOPEC has not received Energy Harbor’s consent to
an expedited ruling.

The attached Memorandum in Support further states the grounds for NOPEC’s motion
and is incorporated by reference herein.

Respectfully submitted,

i, £ Zeran_

Glenn S. Krassen (Reg. No. 0007610)
BRICKER & ECKLER LLP

1001 Lakeside Avenue, Suite 1350
Cleveland, OH 44114
Telephone:(216) 523-5405

Facsimile: (216) 523-7071

E-mail:  gkrassen@bricker.com
(willing to accept service by email)

Dane Stinson (Reg. No. 0019101)

Devin D. Parram (Reg. No. 0082507)

BRICKER & ECKLER LLP

100 South Third Street

Columbus, Ohio 43215-4291

Telephone:(614) 227-4854

Facsimile: (614) 227-2390

Email: dstinson@bricker.com

(willing to accept service by email)

Attorneys for Northeast Ohio Public Energy Council
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BEFORE
THE PUBLIC UTILIES COMMISSION OF OHIO

In the Matter of the Certification )
Application of the City of Vermilion. ) Case No. 11-3545-EL-GAG

MEMORANDUM IN SUPPORT

l. INTRODUCTION

The Northeast Ohio Public Energy Council (“NOPEC?”) is the sole legitimate aggregator
selected by the City of Vermilion (the “City”) to provide electric supply to the City’s eligible
residents for the period starting June 2020.11 NOPEC filed the required opt-out materials with
the Commission today for a 3-year aggregation program that begins June 2020. See Case No.
00-2317-EL-GAG. It has come to NOPEC’s attention that Energy Harbor intends to solicit the
City’s same eligible customers for a 3-year program that begins the same date. In fact, Energy
Harbor intends to mail opt-out notices to the City’s residents on April 8, 2020. See Case No. 11-
3545-EL-AGG (filing of March 27, 2020). Energy Harbor’s existing contract to provide electric
supply to the City’s aggregation expires June 2020. Because Energy Harbor is not under
contract with the City to supply a new 3-year aggregation program starting June 2020, its
solicitation of customers is unlawful. R.C. 4928.20, O.A.C. 4901:1-10-32(A). Moreover, its
solicitation of the City’s residents is false, misleading, deceptive and unconscionable. R.C.

4928.10, O.A.C. 4901:1-21-03. Accordingly, NOPEC requests that Energy Harbor’s opt-out

(11 NOPEC has entered into an agreement with NextEra Energy Services Ohio, LLC (“NextEra”) to provide the
program’s electric supply.
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notice be rejected immediately pursuant to O.A.C. 4901:1-21-17(F)? to protect the City’s

residents from Energy Harbor’s misleading and deceptive practices.

1. BACKGROUND
Energy Harbor’s predecessor, FirstEnergy Solutions (“FES”), served as the competitive

retail electric service (“CRES”) provider for the City’s electric aggregation program since May
2011. The City selected FES to serve as its provider for a nine year term, ending June 2020.
See City of Vermilion Plan of Operation and Governance (“POG”), Sections IV.A.1 and B.F¥!
Although the City’s POG provides for the extension or renewal of the FES supply agreement
(POG Section IV.E), the City has not entered into any such extensions or renewals.

The City has entered into an agreement to join NOPEC. See Attachment A. The City’s
aggregation program will receive electric supply from NOPEC’s chosen supplier, NextEra
Energy Services Ohio, LLC, upon the expiration of the City’s supply agreement with FES in
June 2020. NOPEC filed notice with the Commission on October 18, 2019, in Case No. 00-
2317-EL-GAG that (1) the City had joined NOPEC and (2) the City had adopted NOPEC’s
POG by ordinance passed August 5, 2019. See Attachment B. Thus, the City authorized
NOPEC to be the sole legitimate aggregator to provide electric supply to its residents for a three
year term beginning June 2020. The service is governed by NOPEC’s POG. NOPEC’s
agreement with the City supersedes the City’s expiring agreement with Energy Harbor’s

predecessor, FES, for periods after June 2020. Moreover, NOPEC’s POG, duly published,

[21 0.A.C. 4901-1-12(F) provides:
The governmental aggregator shall docket with the commission's docketing division the final opt-
out and any supplemental opt-outs no more than thirty days but no less than ten days prior to
sending the opt-outs to customers. The notice to the commission shall include the beginning and
ending dates of the twenty-one day opt-out period and the identification of the selected CRES

provider.

BB The City’s POG can be found in the City’s latest certification renewal application filed in Case No. 11-3545-EL-
AGG on May 30, 2019.
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heard and adopted by the City, is the only legitimate instrument that governs the provision of
electric supply to the City’s aggregated residents for periods after June 2020.

On March 27, 2020, Energy Harbor filed opt-out materials in the City’s certification case
(No. 11-3545-EL-AGGQG), including an opt-out letter to all eligible customers and the proposed
terms and conditions of service. Energy Harbor’s proposed solicitation of the City’s eligible

customers is unlawful, as explained below, and its opt-out notice must be rejected.

I11. ENERGY HARBOR’S PROPOSED SOLICITATION OF THE CITY’S
ELIGIBLE CUSTOMERS IS UNLAWFUL.

A. Energy Harbor lacks authority to serve as the City’s retail electric service
aggregator because it is not under contract with the City. R.C. 4928.20.

R.C. 4928.20 provides that a municipality may aggregate the retail electric load of
eligible customers within its corporate boundaries and “may enter into service agreements to
facilitate for those loads the sale and purchase of electricity.” Although the City entered into an
agreement with FES/Energy Harbor in 2011 to facilitate the purchase of electricity for its
residents, that authorization expires in June 2020. Energy Harbor has no authority to solicit or to
provide aggregation services to the City’s residents after that date. Energy Harbor’s attempt to

serve the City’s residents violates R.C 4928.20.

B. Energy Harbor lacks authority to use Ohio Edison’s GAG Lists for the “proper
formation” of a governmental aggregation program. O.A.C. 4901:1-10-32(A)
and O.A.C. 4901:1-21-17(D)(1).

As the City’s CRES provider until June 2020, Energy Harbor has obtained, or will obtain,
Ohio Edison’s GAG Lists to solicit the City’s residents. GAG lists can only be used to “facilitate
the proper formation and functioning of governmental aggregations.” The lists are to be
provided only to a “certified governmental aggregator or certified electric services company

under _contract with a governmental aggregator.” O.A.C. 4901:1-10-32(A) (emphasis supplied).
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Although Energy Harbor could request the GAG Lists to facilitate the “functioning” of the
current aggregation program ending June 2020, it cannot use the GAG lists for the “proper
formation” of the City’s governmental program after June 2020, because it no longer will be
“under contract” with the City. Energy Harbor’s conduct violates O.A.C. 4901:1-10-32(A). Its
conduct also violates O.A.C. 4901:1-21-17(D)(1), which restricts the use of GAG Lists to “assist
in the preparation and dissemination of required opt-out notices.” Emphasis supplied. Energy

Harbor’s proposed opt-out notice is not “required,” it is unlawful.

C. Energy Harbor’s proposed opt-out materials are unfair, misleading, deceptive
and unconscionable. R.C. 4928.10, O.A.C. 4901:1-21-03.

The mailing of the opt-out materials filed March 27, 2020, to the City’s residents would
also violate R.C. 4928.10 and O.A.C. 4901:1-21-03. The rule prohibits CRES providers from
engaging in unfair, misleading, deceptive, or unconscionable acts or practices. Energy Harbor’s
proposed solicitation and sale of a CRES to the City’s residents, as well as its proposed
interaction with customers, are not only misleading, deceptive and unconscionable but also
patently false considering that Energy Harbor lacks authority to provide service to the City’s
residents, as discussed above. For, example, Energy Harbor’s proposed April 8, 2020 opt-out
notice states that “Energy Harbor has been selected by your community to provide your electric
generation.” Energy Harbor’s unauthorized and unlawful mailing to the City’s residents not only
misleads customers into believing that Energy Harbor was selected to provide their electric
power, it is also deceptive and unconscionable considering that it has absolutely no authority to
provide the service. The Commission must act swiftly to prevent this false mailing from being

sent to the City’s electricity customers.
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IV.  CONCLUSION
For the foregoing reasons, NOPEC respectfully requests that the Commission reject Energy

Harbor’s opt-out notice filed March 27, 2020. NOPEC also requests that the Commission issue an
expedited ruling on its motion. Considering the time constraints involved in this matter and the urgency
in preventing the City’s residents from being confused, misled and deceived by Energy Harbor’s
patently false mailing, NOPEC requests that the Commission require a reply to this motion be filed by

April 6, 2020.

Respectfully submitted,

i, £ Zeran_

Glenn S. Krassen (Reg. No. 0007610)
BRICKER & ECKLER LLP

1001 Lakeside Avenue, Suite 1350
Cleveland, OH 44114
Telephone:(216) 523-5405

Facsimile: (216) 523-7071

E-mail:  gkrassen@bricker.com
(willing to accept service by email)

Dane Stinson (Reg. No. 0019101)

Devin D. Parram (Reg. No. 0082507)

BRICKER & ECKLER LLP

100 South Third Street

Columbus, Ohio 43215-4291

Telephone:(614) 227-4854

Facsimile: (614) 227-2390

Email: dstinson@bricker.com

(willing to accept service by email)

Attorneys for Northeast Ohio Public Energy Council
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CERTIFICATE OF SERVICE

In accordance with O.A.C. 4901-1-05, the PUCQO’s e-filing system will electronically
serve notice of the filing of this document upon the following parties. In addition, | hereby
certify that a service copy of the foregoing Motion was served on the persons stated below via

electronic transmission this 3™ day of April 2020.

Dane Stinson (0019101)

N. Trevor Alexander

Calfee, Halter & Griswold LLP
1200 Huntington Center

42 South High Street
Columbus, Ohio 43215
talexander@calfee.com

Kenneth S. Stumphauzer

The Tower at Erieview

1301 East Ninth Street, Ste 3500
Cleveland, Ohio 44114-1821
Kstumphauzer@walterhav.com

David Leone

V.P. Mass Marketing

341 White Pond Drive

Akron, Ohio 44320
dmleone@firstenergycorp.com

Courtesy copies:
Barbara.Bossart@puco.ohio.gov

Greg.Price@puco.ohio.gov
Angela.Hawkins@puco.ohio.gov
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ATTACHMENT A

RECORD OF ORDINANCES

BusrTy Ssdrmot Remodiy Fom §2208

I
Ordinance No. 201531 Passed (»045 {D

AN ORDINANCE AUTHORIZING THR CITY TO ENTER
INTO THE NORTHEAST OHIO PUBLIC ENERGY COUNCIL
(NOPEC")AND THE EXECUTION AND DELIVERY CF THE
AGREBMENT ESTABLISHING NOPEC AND APPROVING
THE BYLAWS OF NOPEC, AND DECLARING AN
EMERGENCY

WIRREAS, the Cauneil of the City of Vermilion, Ohio wishes to eslablish an electric
aggregation program pursnant lo Section 4928.20, Ohjo Revised Code (the "'Blectrie Prograny), for
the residents, busincsses and other consumén lncated within the City, and for that purpose, (o act
jointdy with any other city, villags, township, municipal corporation, county or other polilicat
subdivislon of tho State of Ohio, as permiticd by law; and

WHEREAS, by joining the Mortheast Ohio Public Energy Council (“NOPEC™), the
City will be able lo acl joinlly with ather member political subdivisions and thereby maximize the
polentief benefit of natural electde decegulation through group purchasing efforts,

NDW, THEREFORE, BE 1T ORDAINED BY THE COUNCIL OR THE CITY O
VERMILION, COUNTIES OF ERIE AND LORAIN, AND STATE OF OHIO, THAT:

SECTION 1, The Council of the City {ihe "Council”) finds and detemyines that itis
in the best inlerest of the City, Including the electie consumers localed within e City, 1o join
NOPEC and (o adapt the NOPIIC Bytaws, for the purpase of establishing and implementing (he
Blectrie Program within the City. ,

SECTION 2. The Mayor of the Covrcil is heteby anthorized and directed to execuis
and defiver the Agreement Bstablishing the Northeast Ohio Public Fnergy Council, as ameadad {the
*"NOPEC Agrcement). Tho NOPEC Agreement shall be subslantialty In the form piesented lo
this Board and on file wilh the Clerk, subjecl to such changss, insertions and omissions which
are conslstent with This Ordinance and are cot substanliolly adverse to the Cily end as may he
approved by the Moyor of the Couacll, which appsoval shall be conctusively avidenced by Ihe
execution of the NOPEC Agreement.

SECTIOQN 3. The Council heeeby spproves and adopts e Bylaws of NOPEC (in the
form atached to the NOPEC Agreement),

SECTIQN 4. it is found and determined Ihst alf formal actions of this Cauncil
conceming ond relaling to the passage of his Ordinance were adopled in open incetings of this
Councll, and 1hst all deliberntions of this Councit end of eny of its commilitees that resulied in .
such forual action, wero in meelings open 1o the public, In compliance with all legal i
requivemenls including the City's Charger and Codified Ordinances and Scetion 121,22 of the
Ghio Revised Code. This Ordinance is declared to be an emergency measure necessary forthe
immcdiate preservation of the public health, safety and welfars of the City, wherefore, this
Ordinance shall be in full force and effect immediately upon its adoption and epproval by the
Coungil.

SECTIQN 5. Thds Ordinance {5 doclared to be an emergency measure necessary for
the immediate preservation of the public health, safely and welfare of the City, and for the further
reason (haf this Qrdinancs is required to be immediately offective in ordes to meximize Ihe polential
benelit through the Eleciric Program provided by NOPEC. 1tshall therefore become effective upon
ils passage by the affimrative volo of not less than five (5) members of Council and approval by Lhe
Mayor; otherwise, it shall become effective at the earilest (ima sllowed by lew,




RECORD OF CRDINANCES

Bawn $woul, Rageds Fom#mws

Ordinonce No.

2015-31

Passed A (p«lé ' [6

passep: bl (5 2015 f_tL

Steve Herrou, Presldent of Couucll

ATTEST: (” /5 ,2015 / %4 L—Q_D %f AL.Z#JL/
Gyven Fisher, Cleck of Coltrcl

APPROVED: _& /172 018 /ﬁ{é{»ﬂa ;ﬁ«/w

Ellecn BuJan, Mayor

Approv fo [¢aal form;
Director of Law
ATTEST:

Cleik of Couneit

1, Gwen Fisher, as Clerk of Cooneil of the Cityof Vermilion, Ohio do heceby certify that

the foregoing is a lruc and cgrrect copynof Ordinance No. 2015-31 adopted by the Council of
said Munlcipolity on the _fé_ day o%m‘_/ 201S.
1

Mr\ b




AGREEMENT
ESTABLISHING THE

NORTHEAST OHIO PUBLIC ENERGY COUNCIL

This AGREEMENT is made and entered into as of November 8, 2000, by and among the
political subdivisions identified below:

RECITALS:

WHEREAS, Ohio Revised Code Chapter 167 provides, in general, that the governing
bodies of any two (2) or more political subdivisions may enter into an agreement establishing a
regional council of governments for the purposes of promoting cooperative arrangements and
agreements among its members and between its members and government agencies or private
persons or entities, performing functions and duties which its members can perform and
addressing problems of mutual concerns; and

WHEREAS, certain municipal corporations, counties and townships of the State of Ohio
have determined to enter into this Agreement Establishing the Northeast Ohio Public Energy
Council for the purpose of carrying out a cooperative program for the benefit of the members
acting as governmental aggregators to arrange for the purchase of electricity by the electric
customers in these political subdivisions served by the operating utility companies of FirstEnergy
Corp. pursuant to the authority provided under Ohio Revised Code Section 4928.20, and
promoting any other cooperative programs which may be approved, from time to time, in
accordance with this Agreement and the Bylaws described below;

NOW, THEREFORE, it is agreed by and among the municipal corporations, counties and
townships identified below, on behalf of whom this Agreement has been executed by their
representatives in accordance with the authorizing resolution of each, that:

Section 1. Definitions.

As used in this Agreement and in the Bylaws the following words shall have the
following meanings:

"Additional Program" means any other cooperative program the Council may establish
under an Additional Program Agreement.

"Additional Program Agreement" means any agreement among some or all Members
establishing an Additional Program in accordance with Section 5 hereof.

"Additional Program Costs" means, with respect to any Additional Program of the
Council, all costs incurred by the Council or the Fiscal Agent of the Council, in connection with
the activities and operations of that Additional Program, as defined in the corresponding
Additional Program Agreement.



"Advisory Committee” means any committee established by the Board of Directors
pursuant to the Bylaws to advise the Board of Directors or the Fiscal Agent with respect to the
management and operation of any Program. The Board of Directors shall define the duties of
each Advisory Committee.

"Aggregation Costs" means all costs incurred by the Council or by the Fiscal Agent in
connection with the activities and operation of the Council for the Aggregation Program.

"Aggregation Fund" means the fund established and maintained by the Fiscal Agent of
the Council as a separate fund pursuant to Section 7 of the Bylaws, into which the Fiscal Agent
shall deposit any and all moneys contributed by the Members for Aggregation Costs of the
Council.

"Aggregation Program" means the cooperative program for the benefit of the Members
acting as governmental aggregators to arrange for the purchase of electricity by electric
customers in the political subdivisions served by the operating companies of FirstEnergy Corp.
pursuant to the terms of Ohio Revised Code Section 4928.20 and this Agreement.

"Agreement" means this agreement, as the same may be amended, modified, or
supplemented in accordance with Section 8 hereof.

"Assembly" means the legislative body of the Council established pursuant to, and
having those powers and duties enumerated in, the Bylaws.

"Bylaws" means the regulations adopted by the Council pursuant to Ohio Revised Code
Section 167.04 and this Agreement, as the same may be amended, modified, or supplemented in
accordance with Section 10 thereof, a form of which is attached hereto as Exhibit A.

"Council" means the Northeast Ohio Public Energy Council established by this
Agreement.

"Fiscal Agent" means the person or organization designated by the Members of the
Council to receive, deposit, invest and disburse funds contributed by the Members for the
operation of the Council and its Programs, in accordance with this Agreement, the Bylaws and
any applicable Program Agreement.

"Fiscal Year" means the twelve (12) month period beginning January 1 and ending
December 31.

"Member" means any municipal corporation, county and township which pursuant to
duly adopted legislation, has caused this Agreement to be executed in its name, which Member
shall be listed on Exhibit B hereto, including any additional municipal corporation, county and
township which has caused this Agreement to be executed in accordance with Section 7 hereof,
and has not withdrawn from the Council pursuant to this Agreement or the Bylaws.

"Program" means the Aggregation Program or any Additional Program.



Section 2. Name.

The name of the group composed of all Members shall be the "Northeast Ohio Public
Energy Council".

Section 3. Representation of Members.

Each Member shall have one representative to the Assembly, who (i) in the case of
municipal corporations, shall be the mayor or manager or an appointee of such officer, or (ii) in
the case of counties or townships, shall be a member of its governing board or an officer chosen
by such governing board.

Section 4. Adoption of Bylaws.

Within thirty (30) days following the effective date of this Agreement as determined
pursuant to Section 11 hereof, the representatives shall meet for the purpose of adopting Bylaws.
The affirmative vote of at least a majority of representatives of all Members shall be required for
the adoption of the Bylaws, a form of which is attached as Exhibit A.

Section 5. The Aggregation Program: Additional Programs of the Council.

The Members will act jointly through the Council to establish and implement the
Aggregation Program pursuant to Ohio Revised Code Section 4928.20. Each Member has
adopted legislation, and approval by the electors of each Member has been or will be obtained,
authorizing the Aggregation Program. Upon certification of the Members by the PUCO, as may
be applicable, the Council, on behalf of the Members, may effect the aggregation of the retail
electrical loads located within the jurisdictions of the Members. The Council may negotiate and
enter into all necessary contracts and take any other necessary and incidental actions to effect
and carry out the purposes of the Aggregation Program for the benefit of the Members and their
respective electricity consumers.

The Board of Directors shall oversee and manage the operation of the Aggregation
Program and may adopt policies and procedures supplementing the general terms of this
Agreement and the Bylaws.

The Board of Directors shall develop a plan of operation and governance for the
Aggregation Program pursuant to Ohio Revised Code Section 4928.20 to be adopted by each
member.

The Council may establish, in addition to the Aggregation Program, such other
Additional Programs as the Board of Directors may approve. Each Additional Program shall be
established by an Additional Program Agreement among the Members of the Council whose
governing bodies have determined to participate in the Additional Program and have approved
an Additional Program Agreement. Each Additional Program Agreement shall be reviewed and
approved by the Board of Directors prior to execution by any Member.



Each Additional Program Agreement shall include but not be limited to provisions that:

(A)

(B)

©

(D)

(E)

(F)

Section 6.

(a)

(b)

Direct the Board of Directors concerning the management of the Additional
Program and define matters which must be submitted to the participating
Members for decision;

Establish procedures for budgeting Additional Program Costs and apportioning
Additional Program Costs among the participating Members;

Establish one or more funds into which all monetary contributions for Additional
Program Costs shall be deposited;

Determine the method and timing of inclusion of additional participating
Members;

If determined to be necessary or desirable, appoint a Fiscal Agent for the
Additional Program different from the Fiscal Agent for the Council; and

Determine the disposition, upon termination of the Additional Program, of any
supplies, equipment, facilities or moneys held in connection with the operation of

the Additional Program.

Withdrawal of a Member.

Any Member wishing to withdraw from membership in the Council shall
notify the Council in the manner described in Section 6(c) hereof and such
withdrawal shall, except as otherwise provided in this Section 6, cause
such Member's membership in the Council to be terminated. Such
termination shall not be effective until (A) the end of the applicable two
(2) or three (3) year opt-out period as to any electricity or natural gas
aggregation program of the Council under which service is being provided
to customers in the Member’s community; and (B) such withdrawing
Member has paid to the Council the Administrative Fee (as defined in
Section 6(d) hereof), if applicable.

Any Member wishing to withdraw from participation in any Program of
the Council, including any aggregation Program of the Council for
electricity or natural gas, shall notify the Council in the manner described
in Section 6(c) hereof. Such withdrawal from a Program, regardless of
whether a member participates in only one program, shall be effective:

(i) At any time, without charge, as to a natural gas Program, if
NOPEC is not enrolling natural gas customers in that Member’s
community or offering a natural gas Program for a Member
participating in the Council’s aggregation Program for natural gas;
or



(i.) At any time, without charge, as to an electric Program, if NOPEC
is not enrolling electric customers in that Member’s community or
offering an electric program for a Member participating in the
Council’s electric aggregation Program; or

(111.)  Without charge, with at least six (6) months prior written notice
before any two (2) or three (3) year opt-out period expires for an
existing Council natural gas or electric Program under which
service is being provided to customers in the Member’s
community; or

(iv.) At any other time, with six (6) months written notice, but only if
the Member pays NOPEC the Administrative Fee.

A withdrawal from participation in a Council Program is not a withdrawal
from Membership as long as the Member continues to participate in at
least one Council Program.

(c) Any notification of withdrawal of a Member from Membership in the
Council or from participation in a Council Program must include (i) a
certified copy of duly adopted legislation of the governing body of the
withdrawing Member authorizing such withdrawal; and (ii) a Fiscal
Officer's Certificate evidencing the appropriation of funds sufficient to pay
the Council the Administrative Fee, if applicable.

(d) So long as the Council does not charge its Members a fee to be a Member
of the Council, any Member withdrawing from a Program (unless such
withdrawal is in compliance with Sections 6 (b)(i), (ii) or (iii)) shall, prior
and as a condition to its withdrawal, pay the Council a withdrawal fee
which shall not be a penalty for withdrawing from any Program(s) and
which shall be calculated by the Council as the compensation that the
Council would have received from the supplier(s) to the Program(s) as it
relates to the withdrawing Member during a one (1) year period (the
"Administrative Fee").

(e) After withdrawal from membership in the Council, the withdrawing
Member may not become a Member again until it has fully complied with
the procedures contained in Section 7 of the Agreement.

Inclusion of Additional Members.

Any municipal corporation, county or township in the State of Ohio may apply to become
a Member of the Council by submitting an application in writing to the Board of Directors,
accompanied by duly adopted legislation authorizing inclusion in the Council, execution of this
Agreement and approval of the Bylaws. Prior to the Assembly's next meeting, the Board of
Directors shall review the application and recommend to the Assembly whether the applicant
municipal corporation, county or township should be included in the Council. At the Assembly's



next meeting, it shall act upon the Board of Directors' recommendation by duly adopted
resolution. The applicant municipal corporation, county or township shall be included in the
Council and deemed a Member hereunder if its inclusion is approved by the affirmative vote of
at least two-thirds (2/3) of the representatives in the Assembly and the applicant municipal
corporation, county or township executes the Agreement, and appropriates and remits to the
Fiscal Agent an initial monetary assessment for Aggregation Costs in an amount recommended
by the Board of Directors and approved by the Assembly. The applicant shall thereafter be a
Member and be assessed its portion of the Aggregation Costs by the same method and using the
same formula as any other member, in accordance with the Bylaws.

Section 7. Amendments.

This Agreement may be modified, amended, or supplemented in any respect not
prohibited by law upon the approval of the modification, amendment or supplement by the
representatives of at least two-thirds (2/3) of the Members; and the amendment, modification, or
supplement shall thereupon become binding upon all Members.

Section 8. Term of the Agreement.

It is the express intention of the Members that this Agreement shall continue for an
indefinite term, but may be terminated as herein provided.

Section 9. Termination of the Agreement.

In the event that the governing bodies of two-thirds (2/3) of the Members, by duly
adopted legislation, determine that this Agreement shall be terminated, the Board of Directors
shall meet within thirty (30) days following its receipt of certified copies of the legislation. At
that meeting, the Board of Directors shall determine the date upon which this Agreement and the
activities and operations of the Council shall terminate and make recommendations to the
Assembly with respect to any matter which must be resolved in connection with the termination
of the Council and which is not addressed by this Agreement, the Bylaws, or any Program
Agreement.

Upon termination of this Agreement, any Additional Program Agreement shall
automatically terminate. After payment of all known obligations of the Council in connection
with each Additional Program, any surplus remaining in any Additional Program fund shall be
distributed among the participating Members in the manner provided in the Additional Program
Agreement. After payment of all known obligations of the Council, any surplus remaining in the
Aggregation Fund shall be distributed among the Members as determined by the Board of
Directors.

No Member shall be required, by or under this Agreement or the Bylaws, by an
amendment or otherwise, to pay any sum upon termination hereof, unless it shall have expressly
agreed thereto.



Section 10.  Effectiveness and Counterparts of the Agreement.

This Agreement shall not be effective until (i) the Agreement is signed by the
representatives of not less than ten (10) Members as authorized by duly adopted legislation of the
governing body of each of those Members; and (ii) the voters of those Members have approved
the Aggregation Program in accordance with Ohio Revised Code Section 4928.20. This
Agreement may be signed in separate counterparts on behalf of any one or more than one, of the
Members, without necessity for any one counterpart to be signed on behalf of all Members.
Separately signed counterparts shall be filed with the Fiscal Agent and shall constitute one

Agreement.

(Balance of Page Intentionally Left Blank)



NORTHEAST OHIO PUBLIC ENERGY COUNCIL

By:
Ron McVoy, Chairman

MEMBER

City of Vermilion, OH

By: éizéﬂo ﬁxxéz/‘—/

Its: // 4,47»/(-.//
(/4



ATTACHMENT B

Via Electronic Filing

Ms. Tanowa Troupe

Docketing Section

Public Utilities Commission of Ohio
180 East Broad Street, 11 Floor
Columbus, Ohio 43266-0573

Re: Northeast Ohio Public Energy Council,
Case No. 00-2317-EL-GAG

Dear Ms. Troupe:

Attached please find for supplemental filing in the above-referenced matter, an additional
ordinance from the City of Vermilion, Lorain County joining the Northeast Ohio Public Energy
Council’s opt-out electric aggregation program beginning on or about June 2020.

If you have any questions concerning this matter please do not hesitate to contact me.

Sincerely,
Glenn S, Krassen
Attachment

cc:  Alla Magaziner-Tempesta (w/Attachment)
Chuck Keiper, NOPEC (w/Attachment)

14375928v1



RECORD OF ORDINANCES

BARRETT BROTHERS - DAYTON, OHIO Form 62205

Ordinance No. 2919-49 Passed M ! 5 ¢?O [ q

AN ORDINANCE APPROVING THE PLAN OF
OPERATION AND GOVERNANCE FOR THE NOPEC
ELECTRICITY AGGREGATION PROGRAM, FOR THE
PURPOSE OF JOINTLY ESTABLISHING AND
IMPLEMENTING AN ELECTRICITY AGGREGATION
PROGRAM AND DECLARING AN EMERGENCY.

-

WHEREAS, this Council previously enacted legislation authorizing the City to
establish an electricity aggregation program pursuant to Section 4928.20, Ohio Revised Code
(the “Electricity Aggregation Program™), for the residents, businesses and other electric
consumers in the City, and for that purpose, to act jointly with any other municipal corporation,
township, county or other political subdivision of the State of Ohio, as permitted by law; and

WHEREAS, by joining the Northeast Ohio Public Energy Council, the City will be
able to act jointly with other member political subdivisions and thereby maximize the potential
benefits of electricity deregulation through group purchasing efforts; and

WHEREAS, this Council pursuant to Section 4928.20, Ohio Revised Code, has
held two (2) public hearings on the Plan of Operation and Governance for the NOPEC Electricity
Aggregation Program.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY
OF VERMILION, COUNTY OF LORAIN AND ERIE, AND STATE OF OHIO, THAT:

SECTION 1. This Council hereby approves and adopts the Plan of Operation and
Governance of the NOPEC Electricity Aggregation Program (in the form presented to this
Council and on file with the Clerk).

SECTION 2. 1t is found and determined that all formal actions of this Council
concerning and relating to the passage of this Ordinance were adopted in open meetings of
this Council, and that all deliberations of this Council and of any of its committees that resulted
in such formal action, were in meetings open to the public, in compliance with all legal
requirements including the City’s Charter and Codified Ordinances and Section 121.22 of the
Ohio Revised Code.

SECTION 3. This Ordinance is declared to be an emergency measure necessary
for the immediate preservation of the public health, safety and welfare of the City, and for the
further reason that this Ordinance is required to be immediately effective to maximize the
potential benefit through the Electric Program provided by NOPEC. It shall therefore become
effective upon its passage by the affirmative vote of not less than five (5) members of Council
and approval by the Mayor; otherwise, it shall become effective at the earliest time allowed by

law.
PASSED: /5~ 2019 . b@ﬂ/f . t_L

Stede Herron, President of Coupcil

ATTEST: { ! 5 o0 M AML 3
GW:’, Cler,
APPROVED: 52 7 2019

P
?ﬂ{ Forthofer, Mayo

ATTEST:
1, Gwen Fisher, as Clerk of Council of the City of Vermilion, Ohio do hereby certify that the foregoing

iz a true and correct copy of Ordinance 2019-40 adopted jy the Council of said Municipality on the _5_ ay of
é&%ﬁ t , 2019, =
erk of Council




Northeast Ohio Public Energy Council

ELECTRIC PLAN OF OPERATION &
GOVERNANCE

For Member Communities

Amended 11/14/17
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Purpose of the Plan of Operation and Governance

This Plan of Operation and Governance (the “Plan”) has been prepared by the Northeast
Ohio Public Energy Council (“NOPEC”) on behalf of its approximately 220 member
communities in compliance with Ohio law regarding government aggregation of electric
consumers (the “Aggregation Program™). The Plan contains information on the structure,
governance, operations, management, funding, and policies of the Aggregation Program to be
utilized for participating customers in member communities.

NOPEC’s purpose in preparing this Plan is to describe the uniform approach to a
customer Aggregation Program undcrtaken by its member communities. Through NOPEC, the
member communities seek to represent consumer interests in competitive markets for electricity.
NOPEC seeks to aggregate customers to negotiate the best rates available for the supply and
distribution of electricity and to advance consumer protection for all eligible residents, schools,
churches, businesses and industries, and governmental entities. NOPEC acts as agent for its
member communities and oversees managerial, technical, and financial resources to acquire
service and financial guarantees sufficient to protect customers and the electric distribution

utility.

Combining consumer interests of the NOPEC member communities increases leverage,
resources, and buying power of participating customers in member communitics. The
Aggregation Program contains two types of aggregations, an Opt-Out Aggregation Program and
an Opt-In Aggregation Program. Under the Opt-Out Aggregation Program, participation is
voluntary for each individual customer in a member community. Individual customers will be
notified of their inclusion in the Opt-Out Aggregation Program and will have the opportunity to
decline service. The customers may choose any electric supplicr they wish at the outset of the
program and at least every three years thereafter. New member communities shall have the
opportunity to join NOPEC.

Under the Opt-In Aggregation Program, NOPEC offers customers who live in NOPEC
member communities the ability to join the Opt-In Aggregation Program upon their affirmative
consent. Customers who want to participate in NOPEC’s Opt-In Aggregation Program can
contact the Supplier (defined below) to enroll. Supplier and NOPEC also may contact individuals
in NOPEC member communitics regarding opt-in opportunities.

NOPEC and Supplier may offer customers more than one product during the Opt-Out
Aggregation process and also during the Opt-In Aggregation process. NOPEC also may endorsc
any competitive retail electric service supplier to offer within NOPEC’s member communities
products that are not included in the Aggregation Program (“Endorsement Program™).

The Plan was adopted afier public hearings were held in accordance with Section
4928.20(C) of the Ohio Revised Code, and modified in accordancc with paragraph 2.5.4.7 of the

Plan.
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1.0 Overview
1.1 Ohio Law
1.1.1 Senate Bill 3

Ohio law enacted in 1999 allows for competitive purchase of retail power supply.
Section 4928.20 of the Ohio Revised Code (“R.C.”) allows municipalities, townships, and/or
counties to develop governmental aggregation programs allowing consumers in those
communities to join together and utilize their combined purchasing power to competitively
acquire firm all-requirements retail electric supply. Communities undertaking development of
this option are known as “government aggregators.” This law allows communities acting as
government aggregators to join together and combine their resources for development and
implementation of an Aggregation Program.

The law contains several requirements for government aggregators. One general
requirement is to develop a plan of operation and governance for the aggregation program. The
plan of operation and governance is subject to review by citizens in communities undertaking
government aggregation, and is also subject to approval and certification by the Public Utilities
Commission of Ohio (“PUCO”). The Plan describes the Aggregation Program to be utilized for
participating customers in NOPEC communities.

1.1.2  Senate Bill 221

In 2008, Ohio enacted Senate Bill 221, which updated and overhauled Ohio’s public
utility laws, and provided special protections to governmental aggregators through the following
provisions:

e R.C. 4928.20(I) - incentivizes customer participation in government aggregation by
allowing a participating customer to avoid a surcharge proposed to recover deferred
generation costs in certain circumstances;

e R.C. 4928.20(J) — allows municipal aggregators to avoid standby charges by electing
not to take standby, provider of last resort service {rom the utility in exchange for
agreeing that customers who choose to return to the utility’s standard service offer
(“SSO”) would do so at the market price of power;

e R.C. 4928.20(K) — requires the PUCO to insulate governmental aggregations {rom
non-bypassable generation charges and adopt rules that “encourage and promote”
large-scale governmental aggregation; and

e R.C. 4928.20(D) — extends the opt-out period for opt-out aggregation programs to
three years, meaning each customer of a governmental aggregator must have the right
to opt-out of the aggregation at least once every three years without a penalty.

2902623v6
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1.2 Description of the Aggregation Program; Enrollment Program

The Aggregation Program involves the acquisition of competitive retail power supply.
Distribution services (metering, billing, maintenance of the transmission and distribution system)
will continue as the function of the local distribution company. The local distribution company
shall also be the “provider of last resort” for consumers not participating in the Aggregation
Program who have no other competitive supplier. The NOPEC Aggregation Program required
authorization of communities and their constituents in a public process, and contains two types
of aggregations, an Opt-Out Aggregation Program and an Opt-In Aggregation Program. NOPEC
also may initiate an Enrollment Program whereby it may endorse any competitive retail electric
service supplier to offer within NOPEC’s member communities products that are not included in
the Aggregation Program.

The Aggregation Program has been undertaken at two levels. At the local level,
communities wishing to be government aggregators have authorized the Aggregation Program in
a public process as required by law and outlined below in section 1.3. At the regional level,
communities wishing to proceed jointly with an Aggregation Program have formed NOPEC as a
regional council of government under Chapter 167 of the Ohio Revised Code, which the
communities have authorized to perform as their agent for development and implementation of
the Aggregation Program. The operations of the Aggregation Program are described in section 2
of the Plan, and the governance of the program is described in section 3 of the Plan.

1.3 Steps Required by the Law

The process of establishing government aggregation involves a multi-step public process
undertaken by the member communities or jointly through NOPEC on their behalf. The steps to
authorize opt-out and opt-in aggregations are the same, except where noted below:

1.3.1 Local legislative body passes ordinance or resolution authorizing aggregation
program for customers;

1.3.2 For opt-out aggregation only, the ordinance or resolution must authorize the local
board of clections to submit the question of whether to automatically aggregate to the electors at
a special election on the day of the next primary or general election, and be submitted to the local
Board of Elections not less than 90 days before the day of the special election;

1.3.3 For opt-out aggregations only, the ordinance or resolution is placed before voters
at a special election, or in a referendum petition; approval of a majority of electors voting on the
ordinance or resolution is required; or if by petition, signatures of not less than ten percent of the
total number of electors in the respective community who voted for the office of Governor in the
preceding general election;

1.3.4 Develop a plan of operation and governance and submit the plan of operation and
governance to the PUCO for certification;

1.3.5 Publish notice of public hearing on the initial plan of operation and governance
once a week for two consecutive weeks before the (irst public hearing on initial plan of operation
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and governancc (providing summary of initial plan of operation and governance and the date,
time, and location of each hearing);

1.3.6 Hold two public hearings on the initial plan of operation and governance;
1.3.7 Adopt initial plan of operation and governance;

1.3.8 For opt-out aggregation only, notify eligible customers of automatic enrollment
and opt-out period prior to service under the Aggregation Program (notification is to state the
rates, charges, and other terms and conditions of enrollment);

1.3.9 For opt-out aggregation only, any enrolled customer participating in the
Aggregation Program will have the opportunity to opt-out of the Program at least every three
years, without paying a switching fee; and

1.3.10 For opt-out aggregation only, notify eligible customers as part of the opt-out
notice of the terms and calculation of any applicable deferral-recovery surcharge and NOPEC’s
process for electing not to receive standby service.

1.3.11 For opt-in aggregation only, market, solicit, enroll, and maintain the contracts of
customers under the PUCO’s rules and electric distribution utilities’ tariffs applicable to
competitive retail electric service suppliers that do not automatically aggregate.

1.4  Practical Steps and Requirements of the Competitive Market

Practical steps and requirements of acquiring power supply in the competitive market
include the following activities to be undertaken by NOPEC acting as agent for member
communities, and the contracted NOPEC Aggregation Program retail electric supplier(s) (the
“Supplier(s)”):

1.4.1 NOPEC development and release of Request for Proposals;

1.4.2 Proposals submitted by Suppliers and negotiations undertaken with Suppliers by
NOPEC and legal and technical advisors;

1.4.3 NOPEC selection of Supplier(s) and execution of one or more supply contract(s)
(**Supply Contract(s)”);

1.4.4 For the Opt-Out Aggregation Program only:

1.4.4.1 Acquisition of electronic list of eligible customers in member
communities from the distribution utility;

1.4.4.2 Notification of opt-out process undertaken by NOPEC and selected
Supplicr via U.S. mail and utilizing electronic customer list addresses;

1.4.4.3 Electronic customer list revised by NOPEC Supplier who removes
responding opt-out customers from the list;
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1.4.4.4 Revised electronic customer list transmitted back to the

distribution utility for customer transfer;

1.4.4.5 The distribution utility completes administrative transfer of

participating customers (via revised electronic list) to NOPEC Supplier;

1.4.5 For the Opt-In Aggregation Program only:

1.4.5.1 Marketing and solicitation of customers within thc NOPEC

member communities;

1.4.5.2 Customers are enrolled in the Opt-In Aggregation Program by

obtaining their affirmative consent directly (in person, by mail or facsimile), telephonically
or electronically in accordance with the PUCO’s rules and the electric distribution utility’s

tariff,

1.4.6 Firm all-requirements retail electric supply service initiated to participating
customers based on terms and conditions of Supply Contract(s)

1.4.7 NOPEC and legal and technical advisors monitor contract for compliance;

1.4.8 NOPEC acts to protect interests of participating customers in member
communities.

2.0  Description of Aggregation Program Goals and Operation

2.1  Aggregation Program Goals

The NOPEC member community goals for the Aggregation Program are stated below.
These goals guide the decisions of the NOPEC Assembly and Board of Directors:

2902623v6

To provide on a non-discriminatory basis an option for aggregation of all customers
who qualify under the PUCO’s rules and who NOPEC and its Supplier have clected

to serve;
To allow those customers to voluntarily participate in the Aggregation Program;
To acquire the best market rate available for electricity supply;

To provide consumer education and enhance consumer protection and options for
service under contract provisions;

To provide managerial, technical, and financial resources to acquire service and
financial guarantees sufficient to protect consumers and the electric distribution

utility;
To improve quality and reliability of service;

To encourage environmental protection through contract provisions;



e« To utilize and encourage renewable energy development if and to the extent
practicable through contract provisions and voluntary programs;

o To utilize and encourage demand-side management and other forms of energy
efficiency through contract provisions and organizational policies;

« To advance specific community goals that may be selected from time to time;
e To provide full public accountability to consumers, and;
» To utilize local government powers and authorities to achieve these goals.

2.2 Aggregation Program Operations

The Aggregation Program is designed to reduce the amount participating customers pay
for electric energy over the duration of the Aggregation Program, and to gain other favorable
economic and non-economic terms in service contracts, including financial guarantees to protect
consumers and the distribution utility. NOPEC shall seek energy prices for each class of
customers lower than the comparable price available from the local distribution company over
the duration of the Aggregation Program. Large, commercial and industrial customers, due to
the varying characteristics of their electric consumption, may receive individual prices from the
selected Supplier(s).

As agent for its members, NOPEC does not buy and resell power, but represents
consumer interests as a master purchasing agent to set the terms for electricity supply and service
from a competitive Supplier(s). Through a request for proposals and negotiation process,
NOPEC develops a contract with a competitive Supplier for firm, all-requirements retail electric
supply service. The contract is expected to be for a fixed term. NOPEC may contract with one
or more Suppliers to meet the needs of participating customers in member communities.

2.3 Aggregation Program Funding

NOPEC offers member communities the opportunity to gain market leverage, share
resources, and reduce administrative and other costs for developing, implementing and providing
oversight for the Aggregation Program. Funding for these activities is anticipated to be provided
by the selected Supplier(s) with an appropriate kilowatt hour charge to all participating
customers to cover costs of the program. Such funds will be collected by the Supplier and paid
to NOPEC. In the event additional funding for NOPEC is required, cach NOPEC member may
be assessed an annual fee pursuant to the agreement establishing NOPEC. The funding will be
utilized for all Aggregation Program Operations.

2.4  Participation in the Aggregation Program

Opt-Out Aggregation. For purposes of an Opt-Out Aggregation Program, an “eligible
customer” constitutes a customer eligible under utility or PUCO rules and which NOPEC and its
Supplier have elected to serve. Customers that shall not be included in the Opt-Out Aggregation
Program pursuant to utility or PUCO rules include the following:
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« A customer located in the certified territory of a non-profit electric supplier;

e A customer served by transmission or distribution facilities of a municipal electric
utility;

« A customer that affirmatively chooses to be included on the PUCO’s “do not
aggregate” list;

« A “mercantile customer” (defined as a commercial or industrial customer that
consumes more than seven hundred thousand kilowatt hours per year or is part of a
national account involving multiple facilities in one or more states) that fails to
affirmatively elect to participate in an aggregation program;

e A customer already in contract with another competitive retail electric service
supplier;

e A customer that has opted out of the governmental aggregation program;
« A customer enrolled in the percentage of income payment plan (PIPP);
e A customer that has a special arrangement with the distribution utility; and

e A customer not located within the boundaries of the governmental aggregator’s
member communities.

Eligible customers shall be notified of the Opt-Out Aggregation Program and terms and
conditions of participation prior to initiation of scrvices and be provided an opportunity to “opt-
out” at no cost during a 21-day period specified in the terms and conditions of the Supply
Contract(s). (See section 2.4.1 below for details of the notification and opt-out process.)
Customers may be offered a program electric supply product and one or more optional supply
products through the opt-out notice. If options are provided, the customer may decline all
products by opting-out of the Opt-Out Aggregation Program. Customers that do not choose to
opt-out will be automatically enrolled in the program product, unless they make arrangements
with the Supplier, as specified in the opt-out notice, to take one of the optional supply products.

During this 21 day opt-out period customers also may choose another competing
supplier, or receive service from their local distribution company. Participating customers will
be given the opportunity at least every three years after the initiation of service to opt-out of the
Opt-Out Aggregation Program without interruption of their current service, or payment of a
penalty or switching fee. Participating customers, who choose to opt-out of the Opt-Out
Aggregation Program after the initial 21 day period, but prior to the next opt-out opportunity,
may be subject to an early termination fee which will be described in the opt-out notification, if
applicable; however, NOPEC intends to offer an Opt-Out Aggregation Program with no early
termination fees for customers.

Customers who move to a NOPEC member community (including those who move from
another NOPEC member community), and are considered by the distribution utility to be new
electric customers, may participate in the Opt-Out Aggregation Program at the existing price and
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terms offered for that customer class, or other terms specified under the Supply Contract(s).
Such new electric customer can also choose to opt-out of the Opt-Out Aggregation Program at
no charge during the initial 21 day period after the postmark date on the opt-out notice and at
subsequent opt-out periods of at least every three years.

Opt-In Aggregation. Supplier and NOPEC may contact customers in NOPEC member
communities regarding the opportunity to participate in the Opt-In Aggregation Program, or
customers may contact the Supplier. Supplier, with NOPEC’s consent, will determine the terms
and conditions of service, as well as the customers’ rates, subject to written policies mutually
agreed upon by the NOPEC and Supplier. For purposes of the Opt-In Aggregation Program,
customers are enrolled by obtaining their affirmative consent directly (in person, by mail or
facsimile), telephonically or electronically in accordance with the PUCO’s rules and the electric
distribution utility’s tariff. Participating customers who terminate their Supply Contract(s) prior
to its expiration may be subject to an early termination fee which will be described in their
supply contract, if applicable.

Member Communities. New member communities may also join the NOPEC
Aggregation Program, under prices and terms contained in an existing Supply Contract(s),
however such prices may be higher than for those communities which have joined at the outset
of the contract.

2.4.1 Notification of Opt-Out Aggregation Program Customers

Prior to initiation of service, all eligible customers shall be notified of the opt-out terms.
The process of notification shall be as follows:

)] separate mailings;
(2) newspaper notices;
(3)  public service announcements; and

(4)  posting of prominent notice in the local government office building in each
member community.

Prior to enrollment, the notification shall be mailed in a timely manner for receipt by
customers prior to their start-of-service day. The opt-out period shall be 21 days from the
notice’s postmarked date (or, if none, the mailing date). The notification shall include:

(A) A summary of all actions taken by NOPEC to authorize the Aggregation Program;
(B) A description of the services offered by the Opt-Out Aggregation Program;

(C)  Disclosure of the price to be charged (which may be a fixed price, a variable
price, or an introductory price);
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D)

(E)

(F)

G

(H)

@
&)

(K)

@®

(M)

A statement informing customers of their the right to opt-out of the Opt-Out
Aggregation Program at least every three years, without interruption of their
current service, or payment of a penalty or switching fee;

A statement indicating that any customer retwrning to the distribution utility after
commencement of the Opt-Out Aggregation Program may pay the market price
for power;

A statement informing customers that returning to the distribution utility may not
result in that customer being served under the same rates, terms, and conditions as
other customers served by the distribution utility;

An itemized list and explanation of all fees and charges not incorporated in the
base Opt-Out Aggregation Program rates but that will be charged for participation
in the Opt-Out Aggregation Program;

Disclosure of the dates covered by the Opt-Out Aggregation Program, including
the estimated start date;

Disclosure of any credit and/or deposit requirements;

Disclosure of any limitations or conditions on customer acceptance into the Opt-
Out Aggregation Program;

If applicable, inform customers whether NOPEC elected in the best interest of the
Aggregation Program not to receive standby service from the electric utility under
an approved electric security plan, and inform customers that non-standard
service offer rates and conditions may apply if the customer returns to the electric
utility after the opt-out period;

A description of the opt-out process and statement that the opt-out period will last
for 21 days from the date of the postmark on the written notice; and

A customer-friendly opt-out form (e.g., a postcard) to return to NOPEC indicating
whether the customer has opted out of the Aggregation Program. Customers who
do not return the opt-out form shall be automatically included in the Opt-Out
Aggregation Program.

2.4.2 Combination of Electric and Natural Gas Notification

NOPEC may combine natural gas and electric opt-out notifications to eligible customers
i NOPEC member communities in one single mailing. Each opt-out notification shall conform
to the PUCQO’s natural gas and electric governmental aggregation rules, and also comply with all
applicable provisions of R.C. 4928.20 and R.C. 4929.26.
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243 Activation of Customer Service in a Member Community

Opt-Out Aggregation Program. The process of activation is an administrative function
with four parts: 1) Data preparation: On an electronic list consistent with Electronic Data
Interface protocols, the distribution utility will identify all eligible customers in the member
community (including names, addresses, account numbers, ratc codes, percentage of income
payment plan codes, and other relevant customer information); 2) Data verification: To the
extent needed, if not inherent in data preparation, the distribution utility shall check customer
meter numbers and other codes to verify proper eligible customer identification; 3) List
Adjustment: Following the opt-out process, the selected Supplier(s) shall remove all customers
who choose to opt-out from the electronic customer list 4) Automatic Enrollment: The revised
electronic customer list shall be transmitted back to the distribution utility for customer transfer
to the selected Supplier(s).

Opt-In Aggregation Program. The Supplier shall obtain the customer’s affirmative
consent directly (in person, by mail or facsimile), telephonically or electronically in accordance
with the PUCO’s rules. After completion of the enrollment transaction with the customer, the
Supplier shall send an electronic enrollment request to the utility, and the customer will be
enrolled in accordance with the PUCQO’s rules and procedures in the utility’s tariff.

Opt-Out and Opt-In Aggregation Programs. Customers on all billing cycles will be
enrolled with the selected Supplier(s) consistent with the beginning of a new billing cycle.
Service under the selected Supplier(s) shall begin at the start of the billing period following
transfer. Service starts that do not match the billing cycle may be requested by a customer, but
may incur additional charges from the local distribution company.

2.4.4 New Individual Customers in an Opt-Out Aggregation Program

Eligible customers who relocate to a NOPEC member community shall be included in the
Opt-Out Aggregation Program, subject to their opportunity to opt-out. The selected Supplier(s)
shall provide standard opt-out notification materials to customers who have relocated to member
communities, or customers who otherwise are eligible to join the Opt-Out Aggregation Program.
The new customer may participate in the Opt-Out Aggregation Program at the existing price and
terms offered for that customer class. Any such new or otherwise eligible electric customer can
also choose to opt-out of the Aggregation Program at no charge during any other required opt-
out period.

2.4.5 Customer Switching Fee

Initial Switching Fee. The electric distribution utilities currently providing distribution
service to NOPEC members under the Aggregation Program have exempted governmental
aggregation programs from being charged a switching fee when they initially switch from the
SSO to Aggregation Program. If, however, Supplier incurs a switching fee, Supplier shall be
responsible for payment of the customer switching fee to the applicable electric distribution
utility.
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Subsequent Switching Fee. The Supplier may pass through to the customer any fce that
the electric distribution utility charges for switching suppliers after the customer’s initial switch
to the Aggregation Program.

2.4.6 Election of Standby Service

If standby scrvice is approved by the PUCO, Ohio law allows NOPEC to decide whether
receiving and paying for standby service is in the best interest of the participating Aggregation
Program customers. If NOPEC elects not to receive and pay for standby service from the
distribution utility, NOPEC will inform Opt-Out Aggregation Program customers of its decision
through an opt-out notice, and will inform Opt-In Aggregation Program customers by regular
U.S. Mail or electronic mail, depending upon their preference. The notices will provide
customers the opportunity to terminate participation in the Aggregation Program without penalty
and will inform customers that when they return to the distribution utility, they will be charged
the market price of power plus any amount attributable to the distribution utility’s compliance
with the Statc of Ohio’s alternative energy portfolio standards. The market price and alternative
energy amount will continue to be charged until the end of the approved electric security plan, or
as otherwise approved by the PUCO.

2.4.7 Phase-In Generation Deferral Surcharge

If the PUCO authorizes a phase-in of electric generation rates under R.C. 4928.144 and a
corresponding deferral of incurred costs, Ohio law allows the distribution utility to recover a
portion of this amount from the Aggregation Program customers through a surcharge. The
amount of the surcharge will be proportionate to the benefits Aggregation Program customers
receive, and will be charged to each Aggregation Program customer while they remain a
participant. For customers leaving the Aggregation Program, the otherwise applicable surcharge
will apply. NOPEC will inform Opt-Out Aggregation Program customers through the opt-out
notification process, and will inform Opt-In Aggregation Program customers by regular U.S.
Mail or electronic mail, depending upon their preference, of the potential terms and calculation
of any deferral surcharge approved by the PUCO. The notices will provide customers the
opportunity to terminate participation in the Aggregation Program without penalty.

2.4.8 Individual Customer Termination of Participation

Termination of Participation in the Opt-Out Aggregation Program. In addition to
the opportunity to opt-out of the Opt-Out Aggregation Program prior to start-up of service, an
individual customer will be given an opportunity to opt-out at no charge at least every three years
after start-up of service. However, an individual Opt-Out Aggregation Program customer who
chooses to opt-out after the 21-day opt-out period and before the opportunity to opt-out may be
required to pay an early termination fee; however, NOPEC intends to offer an Opt-Out
Aggregation Program with no early termination fees for customers. Any obligation to pay an
early termination fee will be made a part of the customer Supply Contract(s). Opt-Out
Aggregation Program Customers who move from a member community will have no penalties or
early termination fees.
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Termination of Participation in the Opt-In Aggregation Program. An individual
Opt-In  Aggregation Program customer who chooses to terminate participation in the
Aggregation Program before the cxpiration of the customer’s Supply Contract(s) may be
required to pay an early termination fee, if applicable. Any obligation to pay an early
termination fee will be made a part of thc customer supply contract(s). Opt-In Aggregation
Program Customers who move from a member community will have no penalties or early
termination fees.

249 Service Termination by Supplier

Consistent with the requirements of Ohio law and the regulations of the PUCO,
termination of service may take place for non-payment of bills. Customers whose power supply
is terminated by a selected Supplier will receive electric supply from their local distribution
company, unless the local distribution company has also met state requirements 1o terminate
service. Customers may be considered for re-enrollment in the Aggregation Program once they
have met the requirements of law and are current on bill payment.

2.4.10 Termination of the NOPEC member Aggregation Program

The NOPEC Aggregation Program may be terminated for participating customers in two
ways:

(1)  Upon the termination or expiration of the power Supply Contract(s) for all
member communities without any extension, renewal, or subsequent Supply
Contract(s) being negotiated; or

2) At the decision of an individual member community to cancel its membership in
NOPEC.

In any event of termination, each individual customer receiving power supply services
under the Aggregation Program will receive notification of termination of the program ninety
(90) days prior to such termination. Customers who are terminated from the Aggregation
Program shall receive power supply from the local distribution company unless they choose an
alternative supplier.

NOPEC shall utilize appropriate processes for entering, modifying, enforcing, and
terminating agreements pertinent to the Aggregation Program consistent with the requirements of
local ordinances or resolutions, state and federal law. Other agreements shall be entered,
modified, or terminated in compliance with the law and according to the express provisions of
any negotiated agreements.

2.5 Customer Care
2.5.1 Universal Access

“Universal access” is a term derived from the traditional regulated utility environment in
which all customers desiring service receive that service. For the purposes of the NOPEC
Aggregation Program, this will mean that all customers within the borders of a member
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community, and all new customers in a member community, shall be eligible for service from
the contracted Supplier under the terms and conditions of the Supply Contract(s), consistent with
the PUCO’s rules.

2.5.2 Rates

Under PUCO orders, the local distribution company assigns the customer classification
and corresponding character of service and associated regulated rates. These rates include a
monthly customer charge, a distribution charge, a transmission charge, and an access charge.
Although NOPEC may participate in regulatory proceedings and represent the interests of
customers regarding these regulated rates, it will not assign or alter existing customer
classifications without the approval of the PUCO.

The focus of the NOPEC Aggregation Program, as noted above, will be acquisition of
competitive prices and terms for power supply. The prices will be set through a competitive
request for proposals and contract and negotiation process, and will be indicated on the customer
bill as the “generation charge.” Ohio law requires that a government aggregator separately price
competitive retail electric services and that the prices be itemized on the bill of a customer or
otherwise disclosed to the customer. The generation charge for each customer class, or any
customer grouping by load factor or other appropriate pricing category, is expected to be lower
than the utility’s standard offer generation charge over the duration of thc Aggregation Program.
All Supplier charges to the customer will be fully and prominently disclosed under the
notification process.

253 Costs To Customers

Customer bills will reflect all charges for the administrative costs of the Aggregation
Program. As noted in section 2.3, the program is expected to be funded by a mills per kilowatt
hour charge. This charge will cover program costs for any necessary technical or legal assistance
for the program.

Additional charges may be levied by the selecled Supplier(s), the local distribution
company, or PUCO-approved local distribution tariffs.

254 Consumer Protections

Regarding all issues of consumer protection (including provisions relating to slamming
and blocking), NOPEC will ensure that the selected Supplier(s) comply with all statutes, rules
and regulations currently in place and as may be amended from time to time. NOPEC will
provide on-going consumer education in member communities through public service
announcements, posting of information, media press releases, advertising, and direct mailing
depending upon the subject and appropriate venue. NOPEC will also assist member
communities with all required notifications, information, and public hearings.

2.5.4.1 Contract Disclosure

NOPEC will ensure that customers are provided with adequate, accurate and
understandable pricing and terms and conditions of service.
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2.5.4.2 Billing and Service Assistance

The selected Supplier(s) shall utilize the billing services of the local distribution company
to render timely billings to each participating customer. Separate bills from the selected
Supplier(s) and the local distribution company may also be requested for large commercial and
industrial customers, but such separate bills may incur an additional charge from the selected

Supplier(s).

All bills at a minimum shall include the following information: (1) price and total billing
units for the billing period and historical annual usage; (2) to the maximum extent practicable,
separate listing of cach service component to enable a customer to recalculate its bill for
accuracy; (3) highlighted and clear explanations, for two consecutive billing periods, of any
changes in the rates, terms, and conditions of service; (4) identification of the supplier of each
service; (5) statement of where and how payment may be made and (6) a toll-free or local
customer assistance and complaint number for the Supplier, as well as a customer assistancc
telephone numbers for state agencies, such as the PUCO and the Office of the Consumers’
Counsel, with the available hours noted.

Credit, deposit, and collection processes concerning billing will remain the sole
responsibility of the selected Supplier(s) and the local distribution company as provided by state
law. Under no circumstances shall NOPEC have any responsibility for payment of any bills.

Unless otherwise specified in the Supply Contract(s), all billing shall be based on the
meter readings genecrated by meters of the distribution company at the customer facilitics.
Customer bills shall be rendered monthly. Customers are required to remit and comply with the
payment terms of the distribution utility and/or the Supplier. Billing may take place through the
distribution company, at the Supplier’s option, in the event that necessary billing data is not
received from the distribution company in time to prepare monthly bills, the Supplier reserves
the right to issue a bill based on an estimate of the participating customer’s usage for that billing
period. Any over-charge or under-charge will be accounted for in the next billing period for
which actual meter data is available.

2.5.4.3 Standard Terms and Conditions Pertaining to Individual
Account Service

The following consumer protection provisions are anticipated to be contained in a Supply
Contract(s).

A. Title: Title to and risk of loss with respect to the electric energy will transfer
from Supplier to participating customer at the Point-of-Sale which is the customer side of the
meter.

B. Initiation of Supply Service: Energy deliveries pursuant to the Supply
Contract(s) will begin on the first meter reading date following the scheduled initiation of service
date for each rate class or customer group, or individual customer as described in the Supply
Contract(s), or as soon as necessary arrangements can be made with the distribution company
thereafter and will end on the last meter reading date prior to the expiration date. The Supplier
has the right to request a “special” meter reading by the distribution company to initiate energy
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delivery and agrees to accept all costs (if any) for such meter recading. The participating
customer also has such a right, and similarly would bear the costs (if any) of such special meter
reading.

C. Standard Limitation of Liability: Recognizing that electricity provided under
the Supply Contract(s) shall be ultimately delivered by the distribution company, to the extent
pemmitted by law, the Supplier shall not be liable for any damage to a participating customer’s
equipment or facilities, or any economic losses, resulting directly or indirectly from any service
interruption, power outage, voltage or amperage fluctuations, discontinuance of service, reversal
of service, irregular service or similar problems beyond the Supplier’s reasonable control. To the
extent permitted by law, except as expressly stated in the Supply Contract(s), the Supplier will
make no representation or warranty, express or implied (including warranty of merchantability or
of fitness for a particular purpose), with respect to the provision of services and electric energy.

D. Service Reliability and Related Supplier Obligations: Given the increasing
interest in and need for high levels of reliability, the Supply Contract(s) will help assure that
participating customers in NOPEC member communities receive power supply with reliability
equal to that of native load customers of the distribution company. The Supplier is providing
generation and transmission services, and participating customers must rely upon the distribution
company for regional transmission, and local transmission and distribution services for ultimate
delivery of electricity where reliability problems commonly occur. However, within the scope of
electric energy supplier obligations, the Supplier shall take or adopt all reasonable steps or
measures to avoid any unnecessary outages, service interruptions, capacity shortages,
curtailments of power supply, voltage reductions, and any other interference or disruption of
electric supply to the Point-of-Delivery, and shall give the highest priority of supply to the
electricity made available under the Supply Contract(s) consistent with the requirements of law
and equivalent to network service available to native load customers.

In addition to language to be included in the Supply Contract(s) NOPEC will help to
assure reliability through participation in proceedings related to the distribution utility or its
operating companies’ regulated transmission and distribution services and through direct
discussions with the distribution utility and its operating companies concerning specific or
general problems related to quality and reliability of transmission and distribution service.

E. Marketing and Solicitation Limitations: Participating customers will be
protected from unwanted marketing solicitations by: (&} a prohibition that the selected
Supplier(s) may not sell or exchange the customer’s name/address/or other identifying
information to third parties without NOPEC’s prior written consent; (b) an opportunity for each
participating customer to check off a box rejecting additional mail solicitations from the Supplier
(if the solicitation is via U.S. mail or other printed means) or an opportunity to request removal
from a telephone solicitation list

2.5.4.4 Protection of Customers and Risk Associated with Competitive
Market

In a competitive market it is possible that the failure of a power supplier to deliver service
may result in the need for customers to acquire alternative power supply, or for customers to
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receive power at default service prices, if the SSO is no longer available. NOPEC will seek to
minimize this risk by recommending only reputable Suppliers which, demonstrate financial
strength and the highest probability of reliable servicee. NOPEC also intends to include
provisions in its contract with selected Supplier(s) that will protect customers against risks or
problems with power supply service.

2.5.4.5 Resolution of Customer Complaints

It is important that customer complaints be directed to the proper party. The selected
Supplier(s) shall ensure that each participating customer receives a printed copy of a toll-free
number to call regarding service problems or billing questions. The Supplier shall refer
reliability, line repair, or service interruption, and billing issues to the local distribution
company. The Supplier shall handle all complaints in accordance with applicable laws and
regulations. Problems regarding the selected Supplier(s) can be directed to NOPEC or the
PUCO. Customers may contact the Public Utilities Commission of Ohio for assistance at 1-800-
686-7826 (toll free) or for TTY at 1-800-686-1570 (toll free) from 8:00 am. to 5:00 p.m.
weekdays, or at www.PUCO.ohio.gov. The Office of the Ohio Consumers’ Counsel (*OCC”)
represents residential utility customers in matters before the PUCO. The OCC can be contacted
at 1-877-742-5622 (toll free) from 8:00 a.m. to 5:00 p.m. weekdays, or at www.pickocc.org.
NOPEC’s website is www.nopecinfo.org, As noted below, NOPEC will continue to monitor the
sclected Supplier(s) for compliance with consumer protection provisions in the Supply
Contract(s) and timely resolution of consumer problems.

2.5.4.6 Periodic Reports on Customer Complaints

NOPEC shall act to monitor and enforce consumer protection provisions included in the
Supply Contract(s). At the request of NOPEC, true selected Supplier(s) shall provide a periodic
summary of the number and types of customer service issues and complaints that arose to date,
and the status of resolution of those issues and complaints. If such reports indicate problems in
the selected Supplier’s service, NOPEC will pursue timely remedial action, or consider the
Supplier in breach of Supply Contract(s) terms.

2.5.4.7 Modifications to NOPEC’s Plan

All material modifications to the NOPEC Plan shall be approved by majority vote of the
NOPEC Board of Directors and ratified by a majority vote of the NOPEC General Assembly.
By adopting this Plan, NOPEC member communities agree that future modifications to the Plan
resulting from changes in law or regulations may be made automatically by NOPEC without
further action of the NOPEC members or General Assembly.

2.6  Rights and Responsibilities of Program Participants
2.6.1 Rights

All Aggregation Program participants shall cnjoy the protections of consumer law as they
currently exist or as they may be amended from time to time. Under protocols developed by the
PUCO, problems related to billing or service shall be directed to the appropriate parties: the
distribution utility or the selected Supplier(s).
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2.6.2 Responsibilities

All Aggregation Program participants shall meet all standards and responsibilities
required by the PUCO, including timely payment of billings and access to essential metering and
other equipment to carry out utility operations.

2.6.2.1 Taxes

The selected Supplier(s) shall include on the participating customer’s bill and remit to the
appropriate authority all sales, gross receipts, or excise or similar taxes imposed with respect to
the consumption of clectricity. Participating customers shall be responsible for all taxes (except
for taxes on the Supplier’s income). Participating customers shall be responsible for identifying
and requesting any applicable exemption from the collection of any tax by providing appropriate
documentation to the Supplier.

3.0 Organizational Structure and Governance of the Aggregation Program
3.1  Description of Organization and Management of Aggregation Program

Each NOPEC member community has one representative on the NOPEC Assembly,
which serves as the legislative body for the organization. Assembly members from each county
represented in the membership of NOPEC elect a member to the Board of Directors.

NOPEC acts as agent for member communities to establish the Aggregation Program in
accordance with law and to provide managerial, technical, and financial resources to acquire
service and financial guarantees sufficient to protect customers and the electric distribution
utility. NOPEC has developed a firmly based organization and employed legal and technical
assistance from experienced and highly reputable firms.

NOPEC’s legal counsel, Bricker & Eckler LLP, handles the legal needs of energy
producers, energy consumers in both the public and private sector, as well as new energy
marketers, providing legal services ranging from representation in regulatory proceedings, to
negotiating new contractual relationships, to handling the acquisition, disposition and financing
of energy businesses and facilities. Bricker & Eckler LLP has advised numerous Ohio political
subdivisions in connection with the deregulation of energy markets in Ohio, and developed
particular expertise in issues facing governmental aggregators.

The Board of Directors of NOPEC oversees the implementation and operation of the
Aggregation Program consistent with the provisions of R.C. 4928.20 and the Bylaws of the
NOPEC organization. The Board of Directors, with the approval of the Assembly, may also
develop additional programs for members. The organization may employ a Fiscal Agent and
Executive Director and staff, if such are determined to be necessary by the Board, and sufficient

budget has been provided.
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3.2 QOutline of Structure

The following chart represents the organizational structure for the NOPEC Aggregation
Program as indicated in the organizational chart. The function of each level is described in
section 3.3.

NOPEC Member Aggregation Program
Organizational Structure
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NOPEC Member Aggregation Program

Organizational Structure

Member Community Participating Customers
*voting power
(elections)

Member Community Legislative Body
*election/appointment of NOPEC Assembly Representative
*instructions to NOPEC Assembly Representative
*Determinations on Program Participation

l

NOPEC Assembly
*legislative functions including policy and program decisions
*decisions on budgets
*election of representatives to Board of Directors

NOPEC Board of Directors
*oversee program budget, development and operations
*recommendations to Assembly on NOPEC matters
*employ Executive Director, staff, legal counsel and consultants

|._I

Service Suppliers
*service delivery
under contract terms

Member Community
Participating

Customers
*buying power
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3.3  Description of Program Organizational Structure

Member Community Participating Customers

Customers can influence their respective community and its functions. They can elect
candidates to local legislative boards who may take positions regarding the government
aggregation program. They can express their views to their local elected officials. They can
participate in local and state meetings and hearings regarding issues related to the member
community’s Aggregation Program.

Member Community Legislative Body

Local officials may act on program and policy issues. They may individually choose to
participate in additional programs of NOPEC, or terminate the community’s participation in
NOPEC. In addition, they may provide instructions to their representative on the NOPEC
Assembly regarding specific policy or program decisions. They may also raise issues directed to
them by customers for the NOPEC Assembly and Board to address.

NOPEC Assembly

The NOPEC Assembly acts as the legislative body of NOPEC, including decisions on
policy, budget, and other matters directed to it by the Board of Directors.

NOPEC Board of Directors

The NOPEC Board of Directors oversees the implementation and operation of all aspects
of the Aggregation Program. The Board of Directors provides recommendations regarding
contracts, the budget and other matters to the Assembly. It approves purchases of equipment,
facilities, or services within the approved budget and employs and provides instruction to the
Executive Director, staff, legal counsel and consultants.

Executive Director and Staff. Iegal Counsel and Consultants

Executive Director and staff, legal counsel and consultants act upon the instructions of
the Board of Directors to carry out development and implementation of programs, contract
monitoring, and reporting on program status.

Service Supplier(s)

Service suppliers contract with NOPEC to provide firm all-requirements retail electric
supply to participating customers in member communitics, or other specified services.
Contractors report to NOPEC and carry out services in adherence to contract provisions.
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Member Community Participating Customers

Participating customers in member communities will benefit from the market leverage of
the group, and the professional representation and consumer protections provided under the
negotiated service contracts. Individual customers may opt-out of participation and may also
bring issues before their local legislative body.
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