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In tha Matter of the Canplaint of .
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Columbia Gas of Ohic, Inec,,

Respondent

COMPLATNANT ' 5 MEMORANDUM CoNTR
AND MOT1ON TO g

COMES HOW The Suburban ruel Gas, Inc., Ly ies attorneys,
and, for phe reasons set forth ian its accompalyfng ﬁemorandum,
respectiully RMoves the Commission for an ord ar striking froy
its files the "Motion of The EPast Ohio Gasz Cnmnanf For Leave

d ntrg Apnlication
For Rehearing“ filed in the above—docketad Prone-ding on Septem-
ber 10, 1087, ' ' ' |
Respectfully submitiag,
s PEMBERTON / FERR7=
st Dublin~G'¢nvilie Acad

Worthington, OH 4:ris5.271p
(614) £83~4777
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HENORANDUM IN SuPPORT o COMPLAINANT'S MOTION 10 STRIKE
=TI OF couprag o o ————==IRIN

The. subjeet motion constitutes 5 Sross abuse of this Commig-

siun's Yules of bractice and of established law. fThe movant is

ot only not g4 party tpo thig proceeding,

toc become one.
¢ Chio Revisaod Coda,

Administratiye Code governs

s Coﬁmissicn. That ruie pProvides

that intervention be obtained upep motion timely fileg by the.

person_seeking ihterventionf That rule 2lso nrovidesg that,

o

A motion tg intervene

only upder extraordinary

In the instant case; the movant alleges nojge.

even if the movant were to have Properly sought inter-

Ventidn under Rule.4901~1 its Participation in this

Revised Code.

specifically requires "any affected person®

for a rehearing within thirey days after the =atry of any final

order upen tpe journal of the commission" {Erphasisg added) ,
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In the imstant case, the ordsr complained of was entered in
the Commission's journal on Aagust 4, 1'987; and the movant's
attempted intervention in this case is clearly prohibited by
the governing statute even .f the Commission were inelined to
disregard its own rule.

Complainant submits that it was in recognition of the untime-
liness of its attempted intervention that the novant did not
formally seéek to inte#vene in this case. Instead, it seeks to

obtain standing in this proceeding by the bare cxpedient of

~alleging that it is simply attempting to support the respondent's

application for rehearing in this case. At the same time, however,

movant inconsistently alleges that its "interests are nok represented .

by any other party to this proceeding” (East Ohio Motion, Page 2,
Paragraph 2). Complainant submits that movant cannot have it hoth
ways--either its interests are the same as the respondent's or
they are different. They cannot be both! In either case, however,
the movant's identity or lack of identity of interests with those
of the respondent cannok be relied upon to circumvent the clear
requirements of Rule 4901I~1-11, 0.A.C., and of Section 4903.10
of the Rgvised Code.

. WHEREFORE, complainant respectfully prays that the movant's

pleading be stricken frem the Commission’s Files.

COMPLAINANT 'S MEMORANDUM CONTRA

Should the Commission deny complzinant's motion to strike,

despite East Chia's blatant disregard for established wrocedure,
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Chio's mamoranda.

” The firse ning bages of the movant's injpial memdrandum
in suppoft.bf the respcndent's application far rehearing (that
originally filed iy Casg No, 37-304~GA~AEC) have nething whatscever
to 'do with the issue sought to be briefey by the movane in this
case and should, therefore, pe disregarded, The balance of
_thatnmmorandumandthenmvant'sse:ondmemorandmnresdlvethemselves

. into g single question: can rate agreements, which the movant

concedes cannot he lawful unless filed witn and_approved'by the

Commission;

approval?

ing ko contort legic apg Drecedent tg Support its pasition_
that they cap Or, nmore Specifically, that they "should be.*
However,.movant;é arguments totaily disregard Sectian 49935.37
of the Revised Code whieh expressly_provides:
""No public utilie C demang,
€xact, receive, ; fferent

rate...for
rendered,

Complainant submits thay until rates establisheg under
Section 4905,331 are filed ang approved, the foregoing language of
Section 4905,32 governs: and the only rates which are "applicable"
tﬁ the proposed Service are thoge otherwise filea With the Commis-

sion and "ip effsct at the time." fThat ig the clear language
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and intent of Section 4905,32, Ornly filed angd approved rates
can be charged by a public utility, 7To adopt the movapt's positlon
and hald otherwise, complainant submits, would not only ignore

thy legislature's clear intent, it would result in the anomaly

that lawfully filed rates could be superseded by unlawful, unfiled

rates by the mere agreemeat of a public utility and its customer.
Complainankt submits thatk thalt cannot be the ohio law.
WHEREFORE, complainant respectfully prays that the movant's

memoranda be disregarded in their entirety. .

Respecifully submitteq,

MULDOON, PEMBERTON & FERRIS
2733 West Dublin-Cranville Road
Worthington, OH 43985-2719
(614) 889-4777
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Dahid L. Pemberton

ATTORNEYS FOR COMPLAINANT
THE SUBURBAN FUEL GAs, INC.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has served a copy
of the Foregoing memorandum contra and motion to strike to
Kenneta W. Christman, Esquire, Columbia Gas of Chio, Inc., P. O.
Box 117, Columbus, OH 43216; Evelyn .R. Robinson, Esduire, office
cf the Consumers' Counsel, 137 East State Street, Celumbus,
OH 43215: and Charlesrn. Kennedy, Esgquire, The FRast Ohio Gas

Company, 901 Lakeside Avenue, Cle've'l'and, OH 44114, by first

class mail, postage prepaid, this 16th day of September, 1987.

Da} id I.. Pemberton
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

3/10/2020 12:49:21 PM

Case No(s). 86-1747-GA-CSS

Summary: Memorandum Complainant's memorandum contra and motion to strike the motion
of The East Ohio Gas Company for leave to file, instanter, materials in support of respondant's
application for rehearing filed by D. Pemberton. electronically filed by Docketing Staff on
behalf of Docketing





