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BEFORE
THE POBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of:

The Suburban Fuel Gas, Inc.,

Complainant

Vi Case Ho. A6-1747-3,-C38
Columbia Gas of Ohio, Inc.,

Respondent

COMPLAINANT'S BRIEF IN REPLY
‘0 THE RESPONDENT'S POST-HEARING BRIEF

COMES NOW the comnlzinant, by its attorneys, and respectfully
submits its hrief in reply to the respendent's post-hearing

brief filed July 7, 1287 in the ahove-docketed proceeding.

PRELIMINARY STATEMEW.L

A wily law professor once said, "If vou've got had facts,
arque the law; and if you've ,ot had law, argue the facts.
If you've got both bad facts and bad law, just argue." That's
what the respondent does-—it just argues.

ATt tte outset of its brief. the resnondent states "the
fFacts in this casc are essentially undisputed” (Resrondent'’s
Post-Hearing Rrief, Page 3). VYet, the respondent’s Answer in
this case denied avery material allegation of the Amended Cemplaint.
Morecver, the resnondent failec to ever suggest, let alone offer,

a single stipulation of [act, either nrior to, 2t, or suhsequent
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to the hearing hercin., Apnarently, what the vesnondent means
hy the foregoing statement is that the evidence se overwhelmingly
supports the cowmplainant's allegations of fact 1n this case
that it would he futile for the respendent to continue to dispute
them. levertheless, the foregoing admicsion does nct prevent
the respondent from either totally cisregarding cor distorting
material facts in this case im presenting its arguments to the
Attorney Txaminer in its peost-hearing brief.

Having early-on conceded thz facts in its post-hearing
brief, the respondent attempts to construckt a legal defense

for its actions by citing cases with which hardly anyone would
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disagree. These cases deal, in the main, with the antidiscrim-

T

1

FYETAALAL T W0IVEIA0 VEINYD

ination provisions of state and federal statutes and hold that
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not all discrimination is unlawful, including price differentials

designed teo meet competition. The problem with the respondent's

,
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defense is that it is not directed to any position taken by

complainant in this case but is directed, instead, to "straw
men" positions hypothecated Ly the respondent. The complainant's
concerns in this case relate to unjust and unreasonable discrim-
ination and to the respondent's abuse of those flexible rate
programs which have been approved by this Commission and, in
particular, the respondent's CTAPA program. Instead of addressing

these very real issues, the respondent postulates legal arqu-
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ments it apparently feels it can win in the hope of avoiding
those which the evidence in this case clearly shows it cannot

win.
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The balance of the respondent's legal defense consists
of denials of accepted law whick border on the rid.culeous, such
as its contention that the provision of customer service lines
and similar facilities does not constitute a "utility" service
includable in the rezpondent's tariff and subject to the anti-
discrimination statutes of this state and its contention that
these same statutes can be avoided by the simple expedient of
serving selected customers under special contracts while ignoring
the identical needs of others similarly situated or serving

them under different rates and terms and conditions for service

ANIVITAD VIENYD

under the rxespondent's published tariff. Both of these contentions
are refuted by the express provisions of the invalved statutes

and established law, particularly when the unlawful discrimination

-}7

involved is coupled with an unlawful purpose or motive, as in
the instant case.

Mostly, hawever, the respondent is centent merely to repeat
tioe positions advanced in its prepared testimony in this case
and to conveniently ignore those facts which do not support that
testimony. Accordingly, without rearguing its initial past-hearing
brief, complainant will attempt to place the respondent's blanket

denials in the more specific context of this case.

L MUMENT
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At Fages § through 9 of iis post-hearing brief, the respondent
attempts to justify or excuse its hehavior in this case by

referring to tne "new" competitive environment in the natural
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sas industry created by developments at the federal requlatery
level, particularly the issuance of FFRC Order No. 436 and this
Commicsion'e response thercto. At Page 6, the regpondent stautes:

"as g result, local gas distribution comnanies,

which were once conside: 2 ratural monopelies,

new face intense ¢.wopotition from alternate

fuels, such as electiicity and fuel ail;

from unrcgulated gas producers; and, as

the record in this case shows, from cther

natural gas distribution companies.”
Complainant submits that the respondent's attempted justification
is rmisplaced.

In the first place, long before tre issuance of FERC Order

No. 436 or any other federal regulatory decision, Ohio leocal
distribution cowpanies faced competition from alternate fuels,
unregulated gas producers, and other natural gas digtribution

cempanies. As the record shows, the respondent and the cemplainant

have becn competitors since 1258, while FERC Order No. 436 was
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nct issued until 1985. Foreover, FERC Crder No. 436 had nothing

KNG

whatsocever to do with competition from alternate fuels. The

-

igsuance of FERC Order HNe. 436, therefore, in and of itself,

:
=
2
&2
=
g
7
=
5
-
=]
S
4

had rothing whatsoever to do with creating a competitive climate

,.
(3

in Ohio.
Secondly, this Commission’s recognition in PUCO Case Mo. B5-200-
GA-COI and the other cases cited at Pages 7 and 8§ of the respondent’s

brief that some flexibility might be required to enable Chic
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natural gas distribution companies to meet any increased competition
which might be ecxperienced as a result of FERC Order No. 43€

provides absclutelv no basis or Jjustification for the actions
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ol the respoadent complained of in this gase. None of those
decisions authorized or permitted the rates, practices, or policies
‘mplemented by the respondent hercin to meek the competition posed
by the complainant; and nene of them, in particular, authorized
the selective offering and/or withholding ¢f those rates, practices,
ard policies to and/or From customers similarly situated.

Respondent cannot, therefore, excuse or justify its agtions

ir this case based on any action taken by either the FERC or

) 0L 81 SINL

by this Commission.
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At Pages § Lhrough 12 of its post-hearing brief, the respondent

essentially summarizes the prepared testimony of Mr. Devers

19 :
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regarding the r.spondent's "marketing philosophy." Noticeably

»
7

missing from this summary is any reference to Mr. Devers® testimony

on cre s-examination. For a complete summary of HMrp. Devers!

testimony in this regard, complainant would refer the Attorney
Examiner to Pages 16 through 27 of the complainant's initial
post-hearing brief. In addition, complainant offers the following
observations.

At Page 10 of the respendent's post-hearing brief, the
respondent asserts that "there is nothing in %he record of this

case" that indicates that the respondent has attempted to take
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the complainant’s exlisting customers. In fact, the record shows
that Bowling Grosen Church of God had agreed to take service
from the complainant, w4o had taken substantial steps, including

the provision of facilities, in reliance on that agreement,
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until this customer was unlawfully given a frec requlator by
the rerpondent to induce it tu take service from the respondent
instead; and the respondent, itself, concedasz at Page 14 of
its post-hearing brief that both C & € Fabrications and Dayspring
Assembly of God Church "would have taken service from Suburban"
if the respondent had not entered into CTAPA agreements with
them. The respondent's characterization of the record, tharefore,
is inaccurate, to say the least.

On the other hand, at Pages 10 through 12, the respondent

A0 VBNV

accuses the complainant of raiding the respondent's "markets"
and duplicating the respondent’'s facilities by providing service
to Equity Meats and D. 5. Brown. As shown by the record, however,

that portion of the Equity Meats plant served by thes complainant

v-}ﬂ
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was burning and had been burning propane for years and D. S. Brown
was burning fuel oil. Moreover, the North Baltimore ordinance
was required by law to serve D. S§. Prown whose plant is located
within the Village of North Baltimore. Again, the respondent’'s

characterization of the record in this regard leaves much to

{SSHOG 1.Lvd

be desired. HMore importantly, however, respondent conveniently

disregards the fact that while the respordent acted in blatant
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disregard of the law in soliciting and obtaining customers who

had alsc been solicited by the complainant, the complainant
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did not; and it is the respondent's unlawful behavior--not the
complainant's alleged "market raiding”--that is at issue in

this case!l

kkkbtkkkkthhthik
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At Pages 12 through 37 of its post~hearing brief, the respondent
attempts to respond to the complainant's allegations regarding
the respondent's abuse of the CTAPA program and related iszues.
At Page 13, the respondent repats Mr. Devers' prepared testimony
to the effect that that program has no adverse impact on any
customer "because the gas supplies for CTAPA customers are taken
from incremental purchases not needed for system supply." Cbviously,
this statement ignores the fact that sales below the maximum
CTAPA rate will ultimately require some subsidy From non-CTAPA
general service customers; that the lower~cost incremental gas

supplies purchased tor CTAPA customers azre not made available

T UNIVIHAD VAV

to general service customers, generally: and, most importantly,

that the CTAPA contract, itself, has not been and will not be

-
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maoe available to all customers or prospective customers, even
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those similarly situated, subject to competition. Under such
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circumstances, Mr. Devers' statement is myopic, at best, and,

at worst, untrue.

At the same page, the respondent also repeats Mr. Devers'

1
1

prepared testimony to the effect that the CTAPA program was
peither designed feor nor sctilized to raid existing markets of
competitors. Yet, cn the very next page of its post-hearing
brief (Page 14), the resyondent states that C & C Fabrications

and Payspring Assembly of God Church would both have taken
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service from the complainant if they had not been offered a
CTAPA agreement. For a complete discussion of the respondent's

abuses of this program, complainant would refer the Attorney
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Examiner to Pages 41 through 47 of the complainant's initial
nost~hearing brief,

Again, the respondent's reliance on Mr. Devers' prepared
testimony in isclation from the rest of the record in this case
produces obvious distortions of the evidence in its post-hearing
brief.

dhkbkkhkhkkhhhhhitk

At Pages 15 thkrough 18 of the respondent's post-hearing

brief, the respondent attempts to minimize and aveoid its unlawful

hehavior in establishing and charging the CTAPA rates. Initially,

YALVIIO VaINYD
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the respondent attempts to disprove the complainant's assertions

concerning the intended scope and purpecse of the CTAPA program

L%
H

by citing the Attorney Cxaminer to some unrelated GCR proceeding
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“herein reference to that program is made rather than to ths
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CTAPA "blanket approval" order or case file itself. Pather

e
e
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than burden kYt Attorney Examiner with further argument on this
issue, complainant suggests that adeguate resources are available
within the Commission whereby the Attorney Examiner can determine
the Commission's intent regarding the intended scope anr purpose
of the respondent's CTAPA program.

The respondent then attempts to avoid the evidenca that it
unlawfully charged CTAPA rates by mischaracterizing the complain-

ant's position herein. At Page 16 of its post-hearing brief,

-0 JTT:E CISYD VA0 NOLIDNAOUd

LR-37-1, aassao0ud a1vd
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the respondent asserts that the complainant's concern regarding
its offering of the CTAPA rate is that it is 2 contract rate

offered tc small-volume general ssrvice customers rather than
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a tariff rate. That is not the complainant’s coacern. Complain-
ant's concarn is that, even as a contract rate, the CTAPA rate
must be made available to all customers similarly situated--not
merely to selecied gencral service customers as has heen done
and will be dons by the respondent. VWhile the respondent has
arqued that the antidisecrimination provisions of Thapter 4905
of the Revised Code do not apply to such contracts, the Supreme
Court of Ohio long ago decidsed that they do (see Cleveland &

Bastern Traction Co. v. Pub. Util. Comm. (1922), 106 Chio St.

210): and the respondent's contention in this regard is without

merit.

Complainant is also concerned that, in addition, the respondent

has charged the CTAPA rate before the contract was even filed with,

PR I0IVIEA0 VRITIND

let alone approved by, the Commission in violatien not only of

R.C. 4905,30 and R.C. 4905.32, but, despite the respondent’s denial,

in violation of the express language of R.C. 4%05.31, itself.
At Page 17 cf its nost-hearing brief, the respondent states:
"There is nothing in R.C., 84905.31 that prchibits a ility
from temporarily offering service under a special arr nt,
pending Commission approval."™ 1In fact, R.C. 4905.31 . .ssly
provides: "Io such arrangement, sliding scale, minimum charge,

classification, variable rate, or device is lawful unless it

WILE SHAL NO ONTHWEGQY HAVIDOLONTOUITI T, TVIEL RILIED O ST SIH)
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is filed with and approved by trc public utilities commission”

“XT H771: HSVD V00 NOLIDNGOUAER S 100 ONYV SIVEND0V NV ST dTuis

(Emphasis added). Chviously, therefore, charging and collecting

a contract rate bhefore it is filed with and approved by the

Commission, even "temporarily," is unlawful.
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Finally, the respondent attempts tc minimize its manifestly
unlawful conduct by arguing that the statutes should not apply
in competitive situations (2 position which the Commission could
not lawfully embrace if it wanted to); that hased upon subsgequent
Commigsion approvals of the contracts, the issue as to its trans-
gressions is moot; and that Lhe only penalty imposed for failing
to file such contracts with the Commission is that the contracts

shall not be lawful, citing Cookson Pottery Co. v. Pub. Utii. Comm.

(1954}, 161 Ohio 5t. 498, and Lake Erie Power & Light €o. v. Telling-

Belle Vernon Co. (1937), 57 Chio App. 457. <Cur | iinant submits

that both the Cookson and the Lake Erie cases are clearly distin-
guishable from and inapplicable to the facts presented in this

case and, while complainant has not prayed for such relief, would

FPYWILIL OV ViR

cal}l the Attorney Examiner's attention te the substantial fines,
nenalties, damages, and forfaitures set farth in Chapter 4905

of the Chio Revised Code for violations by a publie utility or

its agents or officers of any statute, rule, regulation, or
order of this Commission, including R.C. 4905.31. Again, the
respondent's view of the issues and consequances of this case
is severely myopic.
hhkkkhkhkkkhkhhkhhnn
At Pages 19 through 29 of its post-hearing brief, the respondent

continues its arqument regarding unlawful discrimination, again,
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citing Cookson, supra. Again, complainant submits, the Cookson
case does not apnly. 1In fact, the portion of that case quotad

by the respondent in its post-hearing Lbrief actually negates
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the respondent's position since the respondent generally would
serve the "specilal contract™ customers here involved under its
general service tariff; and, in fact, the "special® CTAPA contracts
involved in this case actually incorporate hy refercnce the
respondert's genevral service tariff. Respondent is not, therefore,

as was the utility in Cookson, supra, involwved exclusively in

service to contract customers.

Moreover, in Associated Gas Distributors v. Federal Enerqgy

Regulatory Commission, No. 85-1811 (n.cC. Cir., June 23, 1987),

HATTIT ANV

a

a2 case heavily relied upon by the respondent to sustain its

-

position that selective rate discounting is lawful under federal

+
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law, che D.C. Circuit Court of Appeals expressly confirmed that

[
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Sections 4 and 5 of the Watural Gas Act (the antidiscrimination
provisions of the federal statute) still apply.l {See Pages 50
and 52-53 of Court's opinion, excerpts of which are attached

to the respondent's post-hearing brief.) In fa=t, in the regulations

promiulgated by the FERC in implementing Order No. 436, a pipeline

1va

lSection 4(b) of the Natural Gas Act provides:

"No natural gas company shall, with respect
to any transportation or sale 2f natural
gas subject to the jurisdiction of the Commis~
sion, (1) make or grant any undue nreference
or advantage to any person or subject any
Person to any undue prejudice or disadvantane,
or {2} maintain any unreasonable difference
in rates, charges, services, facilities,
or in any other respect, either as bhetween
localities or as between classes of ser ce."
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Section 5(a) of the Natural Gas Act nrovides fe¢  discrimination
complaints and hearings.,
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discounting any service from the maximum rate rmust, within 15
days of the close of the killing period, report the masximam
rats For the transaction, the rate actually charged, the shipper's
identity, and any corpcrate affiliation between the pipeline
and shipper (18 C.F.R. 8284.7{d)1(5)(iv)] to enable the FERC
to monitor behavior and te act promptly when it or another party
detccts behavior arguably falling under the bans of Sections 4

and 5 of the NGA. (See Pages 47 and 50 of Court's opinion,

HdO VREIVD)

rxcerpts of which are attached to the respondent's post-hearing
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trief.)
Finally, at Pages 27 through 29, the respondent addresses
several of the specific instances of unjust or unreasonable

discrimination extant on this record. With regard to its failure

W JMIL RILRED OL S1 SINL

'

to offer the Bowling Green Church of God a CTAPA contract, the

o
t

INW

4

respondent alleges that the program was not available at tag

time. Assuming that this were true, why hasn't the respendent

offered this customer a CTAPA contract now that that program

Lva

TONIHAVHDOIO T YO SSANESMT 40 asWKg ISR TS NI |

is available?

As to why Dayspring Assembly .cd Church remains the

only church in the Findlay Division te enjoy a CIAPA contract,
the respondent cites and relies on Mr. Law's testimony that

if there were other churches in the area who would otherwise

take service from a competitor, they would be offered a CTAPA

LE-F-1, aussinoud 13

agreement. DUnfortunately, Mr. Law recanted this testimony on

recross~axamination when he admitted that it was inaccurate

and misleading.
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Finally, as to why EBEquity Meats was given a CTAPA contract
whose rates could be decrecased but not increased, while € & C
Fabrications and Dayspring Assembly of God Church were not,
the respondent says merely "Fquity Meats declined to sign the
contract without the indicated change™ (Page 28). Moreover,
while allegedly falling to grasp the significance te a business
customer like Equity Meats of having a "cap” on its enerqy costs
while its competitor does not, the respondent zays if this is

deemed to be significant, the difference "would be fully justificd

ULV W

by the fact that Fgquity Meabts was an existing customer which
Columbia was trying to retain...whereas C & C Fabrication and
Dayspi 'ng Assembly of God were new customers, which had not

previously been served hy a gas utility...and which made no

-)‘l

such demand" (Page 28). After careful deliberation, complainant

simply does not grasp the significance of this distinction.

Ehkkkkxhkkkktktd ik
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At Payes 27-32 of its post-hearing brief, the respondent

-

addresses complainant's contention that the respondent has violated

v
¥
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R.C. 4905.33 by furnishing freec service or sarvice for less
than cost for the purpose of destroying competition. Actually,

the respondent addresses only the complainant's contention that

T ISVD V30 NOLL

1
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the CTAPA program, itself, violates this statute; and, accordingly,

the respendent apparently concedes that the furnishing of free

TONTHAVHDOION H02 SSANISNE J0 ASUKD UVINGTR HHL NI QRIAIHG INGN
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customer service lines, regulaters, line extensions, and similar
incentives for the purpose of beating the competition posad

by the complainant violates thls statute. 1In any event, the

13
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respondent’s post-hearing brief contains no defense against
those accusations, as established by the evidence in this case.
With respect to its misuse of the CTAPA program, itself,
the respondent contends that Mr. Devers' statement that this
program does not involve the provision of service at less than
actual cost is unrefuted on the record (Page 29). This is sinmply
not true. The CTAPA conktracts submitkted in thisg case, themselves,
vermit the provision of service thereunder at less than the

respondent’s actual cost and their sole purpose is= .o meet and

UAMVEHAO VIEINVD

beat competition. Contrary te Mr. Devers' testimony, the CTAPA
contracts do not contain a "floor rate.” Consequently, they
could be flexed downward even to the peint that the respondoent
would receive no contribution whatsoever to its fixed costs.

Similarly, the responden. persists in its contention that
the exclusion of some 22.5¢ per Mcf from the CTAPA "base rate
is justified since the respondent has no excise tax Tiabiliey
for gas purchased under the CTAPA nrogram, despite the obvious
problems with that position. Moreover, the respondent advances
the additional argument in its post-hearing brief that even
if it is wrong and is subsequently assessed the taxn, it is covered
by the CTAPA contracts which specifically require the customer

te reimburse it for any such tax liability, Complainant wonders
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if CTAPA customers have heen advised of this pesition, would
agree with the respendent's interpretation of their contract,
and have knowingly and willingly accepted this additional risk.

Complainant alsec wonders how, in executing the CTAPA gas purchases,

14
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the respondent could possibly have been acting as an "agent"
when CTAPA customers weore, as vYet, unknown at Lhe time of those
purciiases.

*****t****iii***

At Pages 32 through 37 of its post-hearing brief, the respondent
addresses the complainant's arguments urging the Commission to
review and reconsider special marketing programs like the respon-
dent's CTAPA program. In reply, complainant would merely recall

the Attorney Examiner to the arguments set forth at Pages 47

Y QL ST SIHIL

through 49 of the complainant's initial post-hearing brief.

r
8

WALVEIAO WETNVD

In addition, complainant specifically disputes the respondent's
assertions that captive customers will ultimately benefit from
such programs (Page 35) and that there has been "no showing
that CTAPA will destroy competition" {(Page 36).

**l*t*t!**t****i
At Pages 37 through 44 of its post-hearing bri.f, the raespondent
attempts to explain and justify its line extension policies.
Complainint submits that the fact that the respondent devoted
six pages of its post-hearing brief to this issue suggests that,

at best, some clarification of its tariff is required. Basically,

-3 T~ L 0HSSH00Md A1vd

however, the language of the tariff is simple and direct. “Waere
a main extension is requested for commercial or industrial purnoses

and such main extension is determined by the Company to he econom—
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ically feasible, the applicant or applicants may enter into

a line extension agreement and shail deposit with the Company

the estimated cost of such extension" (Emphasis added).

is
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While the respondent expends a great deal of time and effort
explaining what goes Iinto its determination of whether a main
extension would he "economically feasible," that is merely a
corollary issue since it is clear, complainant submits, that
once that determination is made, a deposit is reqguired. The
Fact that the respondent uses both the permissive "may" and
the mandatory "shall™ in setting forth its line extension policy
cleariy indicates the mandatory nature of this rzquirsment.

However, if that is not the respondent's intention, then the

tariff should be amended prospectively. In addition, the tariff

I8 NT QGRIIAI'THE TN
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should be amended to include the factors testified to by Mr. Devers

,

which the respondent considers in arriving at its initial deter-

—,1

mination that the main extension is justified in the first instance,
including the formula used to determine the "maximum allowable

investment® for a reguested extension. Otherwise, a prespective

rustomer cannot independently debtermine whether he or she is
heing accorded the same consideration or treatment accorded
rrospective customers similarly situated. As presently written,
respondent's tariff attempts to reserve to the respondent the
complete discretion to determine whether a main extension is
"economically feasible" at all.

The respondent concludes this portion of its post-hearing

WIED SUEL NO SNDIVILIAY 1RIVTDOLOHATRIDTN HILL INIL RILRED Ol ST SIILL
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TONINAVESOIANE W0t SSANISNE 10 ASHNOD VNN

briaef by alluding to what the complainant's own line extension
tariff provisions might or might not provide and alleges that
comgplainant is seeking to have it both ways, i.e., have the

Commission impose a strict interpretation of the respondent’s

16
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tariff on the respondent while remaining free Lo pursue the
more liberal interpretation argued for by the respondent in
this case. Complainant submits, however, that while its tariff
and its actions under that tarif: -=re not at issue in this case,
it is preparad to follow the same interpretation applied by
the Commission to the respondent's line extension tariff provisions
in this case. Complainant is not seeking an unfair advantage.
What complainant is seeking is the assurance that the respondent
will be required to do what its tariff says so that the complainant
will not lose a customer 1like C & C Fabrications, Inc. to the
respondent because the respondent extended its main at no cost

to the customer while the complainart requested a deposit as

1
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required by the identical provisions of its own tariff. 1In
fact, complainant submits, that is one of the principal goals
of this case--to require the respondent to observe the laws

and statutes of Ohio and the express provisions of its published

tariff in order that not only complainant but customers and
prospective customers can independe - .ly determine what the respon-
dent's rules, regulations, rates, practices, and policies are

and insist on their fair and equal application.

*hkhkbkkkhkkhhh ik
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At Pages 44 through 50 of its post-hearing brief, the respon-

dent attempts to defend its so-called "marketing program® by

WITD S1L NO ONTHVAIAYV TRIVIDQIHAOEN A0 LVHE RILRED 0L ST ST

argquing (a) its "marketing incentives" are offared only in
situations where needed to heat competition; (b} these incentives

benefit all of the respondent's customers by producing increased

17
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contributions to fixed costs; and (¢} the costs thereof are
fully absorbed by the respondent's shareholders and are nokt
pa.sed on Lo the respondent's customers (Pages 44-45). Moreover,
as the respondent previously unsuccessfully argued with respect
to the provision of free customer service lines, the respondent
argues that the provision of such "incentives" does not involve
the provision of utility service and, therefore, R.C. 4905.30,
R.C. 4905.32, R.C. 4905.33, and R.C. 499%,35 do not apply.

Respondent's legal position with regard to its so-ealled

"marketing program” is ridiculous. Obviously, the provisi.u~
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and installation of customer serviece lines, regulators, line
extensions, meters, and the like ig governed hy R.C. 490%,30
and R.C. 4905.32, which expressly and broadly cover the provision

of services, privileges, and facilities of evary kind furnished

s
‘f-.

by a public utility; and the fact that the respondent specifically

deals with these matters in its published tariff constitutes

an admission which belies its position in this case. It is
equally obvious that the respondent has extended these services,

privileges, and facilities tc rustsmers and prospective customers

1008d 2.1V
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in a manner and for a purpcse whicgh clearly vioclate R.C. 4905.30,

R.C. 4905.32, R.C. 4905.33, and B.C. 4905.35. By the respondent's

~3T- tss
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own admissions, these services, nriviteges, and facilities were

and are provided only where necessary to heat competition, particu-
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larly from the complainant, and were and are offered free to
the customer. Under such circumstances, it is incredible that

the respondent would even contend that its marketing program

1z
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complies with the Ohioc law and should be permitted io continue.
Finally, the record is clear that thesc services, privileges,
and facilities were not and will not be offered to all customers
similarly situated as required by R.C. 4905,32, R.C. 4905,33,
and R.C. 4305.35; and no amount of argument or unsupported denials
by the respondent can change these record facts.

As a concluding thought regarding the respondent's so~callied

smarketing program,” complainant would point out that the respon-

T JdINMIS

dent's contention that the offering of these "incentives” produces

o
-~

increased contributions to fixed costs through the attraction

IOIVEIIG VD

of new customers to the benefit of its existing customers must

be carefully examined in the context of this case. Was the

provision of a free $5,000 line extension to C & C Fabrications

and a free 52,000 customer service line to the Wood County

Children's Resource Center, given the relatively modest gat

LIETAWED UNVELIWVINDOV NV

usage of these customers, done *o0 benefit the respondent's

existing customers through the contribution these customers
would make to the raspondeni's "fixed costs" or did the respon-—

dent act out of a desire to destroy the competition posed by

dEISSHOOUA T1LVG

the complainant? Complainant submits that the record unequivo-~

cally shows that the respondent acted solely out of the latter

motive, since it would not, ancorling to its own testimony,

have offered any of the so-called "marketing incentives" involved
g
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in thi. rase but for the competition posed by the complainant.
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At Page 50 of itg post-hearing brief, the respondent attempts

4gain to rajse the Standing fsspe Breviously considered and

pProperly disposed of by the Attorney Examiner and the Commission

herein. Complainant suomits that it is inappropriate to rearqgue

that issue. Hewever, camplainant would note that the respondent

apparently failed te p.ag the Commission's entry denying the

respondent's motions tq dismiss and directing the respondent

to file its answer to the complaint. By that enlkry, the Commission

expressed the view that (i)t is to the extent that Suburban's

allegaticns against Columbia could affect service to the publie

UHVIHA0 VYD

that the complaint touches the function of this Commission”

(January 6, 1987 Entry, Paragraph 9). Otherwise, the respondent

would not have raisecd objection to the complainant's concern

for the impact of the respondent!

-,’7

5 unlawful behavior on so-called
"third parties."

CONCLUSION

While it is understandable that the respondant would attempt

to present the evidence in the best possible light and to defend

certair of itg Practices in itg brief, compiainant finds it
incomprehsnsible that,

despite the clear angd convincing evidence

~FT-L, (aSSI0d HIvT i W v
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of illegal conduct bregsented by the record herein, the respondent

persists in not rjisclaiming a single action aor policy piaced

WTLD SHLL NO ONTPIVHAAY HAVHDOTOHARIIN FIAL JVIL ALDED oL ST ST

before the Attorney Examiner and the Commission in this case.

In fact, e the very last paragraph of itg brief, the respondent,

despits &g Gravity of this eage ani the compelling nature ot
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the cvidence of its misconduct, almost blithely justifies that
misconduct. In coacluding its post-hearing brief, the respondent
Says: "In any competitive situation, there will be successas

and failures, winners and losers. Whatever its merits, Suburban's

complaint in this case was undoubtedly prompted by Columbia's
success in the marketplace. Columbia should not be penalized
for that success" (Page 52) (Emphasis added}. Obviously, complain-
ant submits, the respondent has missed the whole point of this

complaint.

It is not the res ondent's "sugcess in the marketplace"
P P

YAIVEIIO VITINVD

that bothers the complainant or should bother the Attorney Examiner

and the Commission but the respondent's abject failure to observe

and follow the law. It is not the respondent's "success in

1 IV RTTRED 0L §1 S1HL

the marketplace"®
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»
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that bothers the complainant or should bother
the Attorney Examiner and the Commission but the nature and

kind of marketplace the respondent would have us compete in,

According to the respondent, th - marketplace would permit,

in fact, require, unreasonaiy dis riminatory rate practices,
unpublished rates, unauthorized practices, and kickbacks, rebates,
drawbacks, and devices--all designed not only to meet but to
destroy competition. That is nok the marketplace, complainant

submits, envisioned by the OChio General Assembly when it enacted

Title 49 of the Revised Code.
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Finally, it is not the respondent’'s "success in the marketplace”

that bothers the complainant or should bother -he Atterney Examiner

and the Commission but the role ip that marketplace that the

21
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respondent would reserve to this Commission. According to the
respondent, it can discriminate as much as it wants among

customers similarly situated, offer special rates, offer rebates
or special privileges, and do about anything it wants sc long
as it does s0 pursuant to special contracts filed under P.C.
4905.31, Morecver, it can charge these special rates and offer
special privileges and facilities without even waiting for the
Commission's approval under that statute, In fact, according

to the respondent, it can do so before it even files contracts

) 0L SI SIIE

-
.

for approval thereunder. + addition, if the respondent chooses

TAAUNMEG0 VEIND

to offer specicl "services, privileges, or facilities under a

LIVINDOV NY ST dIdlS
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tariff, instead, it can do so, despite R.C. 4905.30 apnd R.C.
4905.32, by simply expressly excluding them from its tariff
and dlaiming that they are thereby ne longer utility services,
privileges, or facilities subject to the jurisdiction of this

Commission. In such a "marketplace,” complainant submits, it

TLVAI

ig hard to conceive of what role at all would be reserved Lo

e

the Commission.
If the foregoing, at first glance, appears to overstate

the respondent’s position in this case, complainant submits
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that large porticns of the respondent's post—-hearing brief are
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degerving of a "second look."
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WHEREFORE, complainant respectlfully urges the Attorney
Fxaminer and the Commission to disregard the arguments coatained
in the respondent's post-hearing brief and grant the relief

requested in the complaint.

Respectful'ly submitted,

MULDOON, PEMBERTON & FERRIS
2733 West Dublin-Granvilie Road
Ylorthington, OB 43085-2710
{614} BR9~4777

o T L ot

D?vid I.. Pemberton

ATTORNEYS FOR COMPLAINANT
THE SUBURBAN FUEL GAS, JNRC.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has served a copy
of the foregeing reply brief to Kenneth W. Christman, Esquire,
Columbia Gas of Ohis, Inc., P. O. Box 117, Columbus, CH 43216,
and Evelyn R. Robinson, Esquire, Office of the Consumers' Counsel,
137 East State Street, Columbus, CH 43215, by first class mail,
nostage prepaid, this 17th day of July, 1987.

Dayid L. Pemicvton
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