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I. Introduction

This case involves a ccemplaint by The Suburban Fuel

Gas, Inc. (Complainant or Suburbanj against Columbia Gas of Ohio,

Inc. (Respondent or Columbia). The complaint was originaliy
filed on August 29, 1986. tt alleged, without specificity, that
Columbia had violated various enumerated provisions of the Ohio
utility statutes,

On September 23, 1586, Columbia moved to dismiss cn the
grounds that Suburban lacked standing to challenge Columbia's
rates, charges, or practices, and that the complaint was so
lacking in detail that it failed t0 state reasonable grounds for
complaint, In an entry issued on October 9, 1986, the Attorney
Examiner essentially agreed with the latter contention, and
directed Suburban to file a more definite statement of the Ffacts
which constituted *he basis of its complaint,

On  October 22, 1986, Suburban filed an amended
complaint, again alleging that Columbia had violated wvarious
provisions of the Ohio utility staiutes. On November 12, 1988,
Columbia moved to dismiss the amended complaint, again citing
Suburban's lack of standing and failure to provide sufficient
detail. Columbia also arqgued tha*t certain issues raised in the
amended complaint were beyond the jurisdiction of the Commission.

On January &, 1987, the Commission denied Columbia's
motion to dismiss, and directed Columbia Lo answer the amended
complaint. Columbia filed its answer on January 27, 1986. In an
entry issued on Fe uary 2, 1987, the Attorney Examiner found

that reasonable grounds for complaint had been stated, and set
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the matter for hearing. The 9ffice of Consumers' Counsel -0CC)
was later granted leave to intervene.

The hearing was held on May 7, 1987, Although Suburban
had alleged that Columbia's actions had adversely affected its
operations, it presented ne testimony by any of its own cEficers,
agents, or employees, Instead, its case in chief consisted
solely of testimony by Columbia officials Ronald G. Parshall and
Michael J. Law, who were called by Suburhan as on  cross-
examination, Mr. Parshall is Columbia's Bowling Green Area
Manager, while Mr. Law is an Industrial Marketing Engineer in
Columbia's Findlay Division.

For its direct case, Columbia presented the prepéred,
written testimony of Thomas F. Devers, Columbia's Vice President,
Rates and Depreciation, as well as additional test_mony by Mr.
Law. Columbia also elicited testimony from Suburban's Executive
Vice President, A. Scott Rothey, who was called by Columbia as on
cross-examinat:on.

At the conclusion of the hearing, the Attorney Examiner
directed that Suburban submit jits initial brief by June 3, 1987,
and that Columbia and OCC submit their initial briefs by June 19,
1987. By subsequent entries, those dates were extended to June
12, 1987, and July 7, 19g7. This brief ig submitted in
accordance with the revised schedule established by the Attorney

Examiner.
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II. Argument

In its post-hearing brief, Suburban repeatedly argues
that Columbia has blatantly violated numerous provisions of its
tariffs and the Ohiog utility laws. & careful examination of the
record, however, reveslsg just the opposite. When one disregards
Suburban's rhetorical excesses and innuendoes, corrects the
various mischaracterizations, and carefully analyzes the
applicable case law, it becomes abundantly clear that Columbia
has violated neither jits tariffs nor the relevant statutory
provisions. On the contrary, Columbia's rates, charges, and
practices have been both reasonable and lawful, ang Eully
consistent with its obligations as a public utility,

Columbia will respond in detail to each of the
Substantive arguments zet forth in Suburban's post-hearing
brief. To place those arguments in the proper perspective,
however, it is fipst hecessary to briefly review the present

environment in the npatural gas industry.

A. The Impact of Increased Competition in the Natural Gas

Industry
Althoughk Suburban has devoted lengthy portions of its

post-hearing brief to a summary of the evidence, the Facts in
this case are essentially undisputed. Columbia and Suburban are
both natural gqas distribu%ion companies, providing service to
retail custcmers at various locations within this s5tate. In
certain geographic areas, Columbia and Suburban are competitors,

and the legal arquments bresencted by Suburban have focused an
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various rates, charges, and practices atfecting competition
between the two companies.

The potential ramifications of those arguments,
however, go well beyond any questions involving competition
between Columbia and Zuburban, If adopted, Suburban's arguments
could materially alter the basic policies established in the
Commission's generic transportation guidelines, and significantly
change the manner in which the state's utilities market their
products and services. as a result, Suburban's arguments cannot
be viewed in isolation; they must be viewed in the broader
context of the sweeping changes taking place throughout the
natural gas industry, and this Commission's response to those
changes.

Since 1978, when Congress derequlated the wellhead
pPrice of natural gas, a combination of regulatory changes and
market Fforces has dramatically increased competition in thea
industry, all the way from the wellhead to the burner tip., as
the Federal Enerqgy Regulatory Commission {(FERC) put it in Order
No. 436, “competition in the natural gas industry today is
proliferatipo,n Order No. 438, mimeo, at IV. &, 145, S0 Fed.
Reg. 42408, 42453 (October 18, 1985}, FERC Stats. s Regs,
430,665, 33 FEKC 161,007, As a result, local gas distribution
companies, which were ance considered natural monopolies, now
face intense competition from alternate fuels, such as
electricity and Fuel 0il; from unregulated gas producers; and, as
the record in this case shows, from other natural gas

distribution companies.
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The advent of increased competitioa in a regulated
industry has created something of a pziadox. At the same time
local gas distribution companies are facing increased competition
from a variety of uources, they remain subject to stringent price
controls and other regulatory restrictiois. Thoge restrictions
were developed at a time when the purpose of regulation was to
supplant competition, and not to encourzge it. They w2re neither
designed for nor intended to be used in a cempetitive
environment, where rapid, Flexible response to changing market
conditions is essential to economic survival,

This paradox has led both State and federal requlators
te rethink traditional regrulatory concepts, and to approve naw,
innovative rates and other drrangements to enable utilitiesz to
better cope with increased competition. In Order No. 436, for
example, FERC braoke with past precedent and avthorized "selective
discounting” of interstate transportation rates in competitive
situations, In PUCOC Case No. 85~800-GA-COI, this Commission
followed suit, authorizing the use of “downwardly flexibla"

intrastate transportation rates. Investigation of Gas

Transwortation, PUCO Case No. 85-800-Ca-corI (Entry on Rehearing,

August 13. 1986). This Comnission has also approved a number of
other innovative arrangements, including sales and transportation
ratss bassd upon the price of competing alternate fuels, Ohio Gas
€o., PUCC Case No. 86-2193-GA~AEC (December 23, 1986): West Onio
Gas Co., PUCO Case No. 87-741-GA-AEC {June 16, 1987): a variety
of arrangements whereby incremental gdas supplies are earmarked

for spec.fic customers, Cincinnati Gas & Electric Co,, PUCO Case
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No. 86-743-GA-AEC {August 3, 1986); River Gas Co., PUCO Case Nos.

86~1768~GA-UNC and 86-2050~-GA~UNC {Fanuary 20, 1987), and pre-
granted, or "blanket" approval of various transpartation

drrangements., See, 2.9., Dayton Power & Light Co., PUCO Case No,

Bi-46-GA-AEC (January 31, 1984); East Ohio Gas Co., PUCC Case No.

87-95-GA-AEC (May 27, 1937).

Bach of those innovative rates or other arrangements
represented a significant departure from past practica, and each
might have been considered unduly discriminatory or otherwisge
impermissible in earlier Years., Nevertheless, in each instance,
the Commission obviously concluded Ehat the arrangement was
justified by competitive conditions, and that each was reasonable
and lawful under the circumstances. The existence of competition
cannot, of course, justify a departure from the requirements of
the statutes, but it does underscore the need for the Commission
to adopt reasonable and flexible interpretations of the statutes
which recognize current competitive conditions. As che
Commission recently said in considering a similar competitive
situation in the teiephone industry:

The evolution of competition in certain

segments of the telecommunications industry

warrants this Commission exercising itg

jurisdiction in regulating such segments in a

more Fflexible and streamlined manner than

traditional regulation.,

Investigation into Regulatory Framework for Ielecommunications

Services, PUCO Case No. 84-944-TP-COI {April 9, 198%) at 13. 1In
approving the innovative rates and other arrangements described
earlier, the Commission has indicated that a similar approach is

appropriate for the gas irdustry. The Commission should continue
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to follow that approach, for only in tnat manner can it enable

rhe state's gas utilities to cope with the demands of a rapidly

changing marketplace, while maximizing the benefits of

competition for Ohio consumers.
Columbia's Basiec Marketing Philosophy and its Response to

Tncreased L petition
The record shows that Columbia has responded vigorously

B.

to both the threats and opportunities pocsed by increased

competition, fully utilizing the innovative tools approved by the

commission. In doing so, Columbia has been guided by its basic

marketing philosophy, which was articulated at the hearing by

columbia Vice President Thomas F. Devers. In essence, that

philosophy is to provide a variety of services that meet the

energy needs of its customers at prices which are competitive

with altermate fuels and competing suppliers of natural gas

{Columbia Ex. 1, at 3}.
In marketing its product and services, Columbia places

its greatest emphasis on the retention of existing loads, because

it recognizes that load retention is essential to its overall

marketing success and least-cost strategy. This is true because

all of Columbia's customers contribute teo its fixed costs, and

whenever the Company loses an existing customer to a competitor,

the fixed cost contribution of that customer is ultimately borne
by the remaining customers. For this reason, Columbia is

prepared to defend its existing load from any market ralder, and

believes that through a combination of flex rates and innovative

arrangements, it can meet all competition for its existing
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customers (Coclumbia Ex. 1, at 3).

Although Columbia places its greatest emphasis on 1load

retention, it realizes that its success also depends upon

securing new loads. A major marketing strategy of Columbia is

increasing throughput each year. As a result, Columbia will

aggressively pursue new markets as they develop. It will be a

strong competitor, but will compete in a fair and reascnable

masner (Columbia Ex. 1, at 3).

it is not, however, Columbia's poliecy to raid the

existing customers of neighboring gas companies (Columbia Ex. 1,

at 3). The Company recognizes that the duplication of utility

facilities is ordinarily uneconomic and contrary to the best
interests of consumers (Id., at 3-4). As a result, Columbia has

not attempted to take the existing customers of other utilities,

including Suburban, and there is nothing in the record of this

case that indicates otherwise (Id.; Tr, 200).
Unfortunately, the same thing cannot be said of some of

Columbia's competitors. Suburban, in particular, has baen more

than willing to duplicate Columbia‘s facilities in order to raid

its existing markets.

The cage of Equity Meats, which is located near North

Baltimore, prevides an excellent example. Suburban began serving

Equity Meats in 1985 (Tr. 207)}. At the time it initiated

service, Bquity Meats was a customer of Columbia, and Suburban

krew that to be the case {(Tr. 207-8)}. In an effort to deny that

this constituted market raiding, Suburban claims that the portion

¢f the load solicited bv Suburban was burning propane at the time
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{Suburban Brief, at 42). A short time later, however, Equity
Meats informeu Columbia that it intended to stop taking gas
service from Columbia and purchase all of its gas requirements
from Suburban {Columbia Ex. 1, at 5). It subsequently provided a
sworn affidavit verifyving that it had received a competing wEfer
from Suburban Eor the remainder of its load {(Complainant’'s Ex.
14), Columbia undoubtedly would have lost the load to Suburban,
had it not offered Equity Meats a special agency purchase and
transportation arrangement ({Complainant's Ex. 12; See Section ¢,
infra).

A similar duplication of Facilitieg by Suburban
occurred in the case of D. S. Brown Company. Suburban initiated
service to D. §. Brown ir January 1987 (Tr. 208). D. S. Brown
was alse a customer of Columbia at the time (Tc. 208). In
another effort to deny that it was raiding Columbia's markets,
Suburban cites the fact that D. S. Brown was then burning fuel
oil instead of natural gas (Suburban Brief, at 42). The fact
remains, however, that Columbia had a pipeline connection with
the customer; it had an active service at those premises: and
Columbia was fully prepared to match any competing offer received
by the customer (Tr. 126, 208; Complainant's Ex. 16).

In conjunction with its efforts to serve D. S. Brown,
Suburban also sought an ordinance which would have enabled it to
serve selected portions of t-» Village of North Baltimore {See
Complainant's Ex. 16). Cclumbia was, and is, providing r.tural
gas service to the Village and its inhabitants {Complainant's Ex.

il}.
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Despite Suburbar's assertions to the contrary (Suburban
Brief, at 41-42), these activities constitute market raiding
under any commonly accepted definition of the term., Columbia has
not, and will not, stand idly by while competitors duplicate its
facilities in order to take its existing customers (Columbia Ex.
2; Tr. 199-200). Columbia strongly defends its existing loads
against market raiding, and in doing so, fully utilizes the
opportunities afforded by the Commission's transportation

guidelines (Columbia Ex. 1, at 3.

C. Columbia's CTAPA Program

One of the cornerstones of Columbia's response to
increased compe:zition has been its CTAPA {Coampetitive
Transportation and Agency Purchase Agreement) program. The
purpose of this program is to enable Columbia to retain existing
ioads that would otherwise have been lost, and to acquire new
icads that have not previously been served by a gas distribution
cempany (Columbia Ex. 1, at 4). Under this program, Columbia
purchases supplemental gas supplies as agent for participating
customers, and transports those supplies to the customer's
facilities {Id.). The customer pays the cost of the gas
{delivered to Columbia's city gate}, an agency fee of $.05 per
Mcf, and a delivery charge which compensates Columbia Ffor
transporting the gas (Id.). Where firm backup service is
required, the delivery charge includes a supplemental charge
which reflects the cost of providing that service (Id.).

As its name implies, the CTAPA jprogram is used in

competitive situations where the load would not otherwise be
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served by Columbia. Thig includes situations where the customer
would utilize an alternate fuel, such as electricity, fuel oil,
Or propane, as well as instances where the customer would take
service from a competing gas distribution company or producer
(1d.).

The CTAPA program also provides positive benefits for
Columbiz's remaining customers, who are not eligible For this
service. The non-~excise eax portions of the agency fee ang
supplemental charge are credited to Columbia's gas cost recovery
{GCR) rate, thereby lowering the cost of gas to tariff customers,
and the CTAPA customers also contribute tg Columbia's fixed
costs, Without the program, those costs would be borne by the
remaining custcmers. The program has nag adverse impact on any
customer, because the 925 supplies for CTAPA customers are taken
from incremental pirchases not needed for system supply (Id., at
5).

In addition, the cTapa program is fully consistent with
the basic marketing philosophy articulated by Mr. Devers. 71t is
used to retain existing 1load and to compete fairly for new
markets, but it is peither designed for nor utilized to raid the
existing markets of competitors (Id., at 4-5),

The first CTaPa agreement was used to prevent the loss
of Equity Meats to Suburban {Id., at 5; Complainant's Fx, 13).
Sirce then, Columbia has entered into Several other ¢7apa
agreements, which have enabled Columbia to retain additional
loads thas otherwise would have been lost, and ro acquire new

loads not previously served by a gas utility {Columbia's Ex. 1,
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at 4). For example, Columbia entered into CTAPA agreements with
C & C Fabrication and Dayspring Assembly of God Church, Loth of
which were new cuscomers who okbherwise would have taken service
from Suburban (Complainant's Ex. 8, 9, and 10; Tr. 118).
Columbia has alsec offered CTAPA agreements -- which Suburban
refers to as "12 month, fixed-rate contracts" —— to the tenants

of the Woodland Mall, including Elder-Beerman and J. C. Penney
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{

Co., (Complainant's Ex. 6, Tr. 138-9, 140~1, 147). Thos 2
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agreements, like the contracts with C & C Fabriecation and the
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Dayspring Assembly Church of God, were needed to meet competition
posed by Subutrban (Tr. 138-139).

These agreements have all been approved by the Commis-
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sion. The agreement with Equity Meats was approved in Cass No.

86-1781-GA-AEC. The contract with C & C Fabrication .as approved

m
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in Case No. B7-504-GA-AEC. In Case No. 87-159-GA-AEC, involving
2 CTAPA agreement with Madison County Hospital, the Commigsion

issued pre-granted, or ‘"blanket" approval of all similar

d =5V V J0 NOLIDNMNA

agreements, thus eliminating the need for Further applications.

That blanket approval applied to the CTAPA aqreement with the
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Dayspring Assembly of God Chureh {Columbia Ex. 3), as well as the

~N000 AT

agreements with Elde--Beerman and J.C. Penney, which had not yet
been executed at the time of the hearing.

Suburban has challenged virtualiv every aspect of the
CTAPA program on a variety of grounds. In doing so, howaver,
Suburban c¢arries a particularly heavy burden, because the
Commission has already approved each of these agreements, finding

their terms to be just and reasonable.
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i. Approval by the Commission

The most dubious argument advanced by Suburban in this
proceeding is its contention that Columbia improperly transformed
the CTAPA program from one which was "intended" to permit only
the retention of existing load to one that also allowed Columbia
to obtain new customers in competitive situations. Yuburban
specifically accuses Columbia of abusing che program and playing
“word games" that failed to apprise the Commission that CTAPA
- agreements would be used Ffor the acquisiticn of new loads
(Suburban Brief, at 28, 44-45), That contention is simply
unfounded.

The CTAPA program was designed Ffor all "competitive
situations where the load would not otherwise be served by
Columbia" (Columbia Ex. 1, at 4; Tr. 165). That language, which
clearly encompasses the acquisition of new loads, was
specifically used in Columbia's application for blanket approval
of the program. {Columbia Ex. 4, at 3; Tr. 170}. Suburban
claims that Columbia misled the Commission by referring to loads
that might otherwise be "lost", but new loads, 1like existing
ones, can be "lost" to a competing supplilier. Mareover, any
suggestion that Columbia misled the Commission is effectively
refuted by the Commission's own description of the CTAPA program,
which was set forth in Co.umbia s last GCR order:

In this program, COH acts as an agent to

purchase and arr-nge transportation for a

pool of gas in a tanner similar to the SIAP

Program, except ki at COH agrees to provide

the gas at a fixed price for a one-year

period and its use is limited tn: {1} retain

existing loads, (2) reacquire former load,
and (3) acqu’ e new load where competiticn
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exists from alternate Fuyel sources and
Suppliers...(emphasis supplied]},

Columbia Gas of Chia, puCo Case No, 86-21~CA-GCR (March 3, 1987)

at 2z. That order, which was issued Fourteen days before the

Commission granted blanket approval of the cCTAPA program in

Madison County Hospital, pPuco Caze No, 87-159-caA-AEC {March 17,

1987), unequivocally shows that the Commission Kknew Precisely

what it was approving, and that it authorized the use of CTapa

agreements to acquire new loads.
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2. Adherence to Tariffs

Suburban next sSuggests that the implementation of the
CTAPA program vioiated R.(. 8$§4905.30 and 4905.32, which

generally require that utilities file tariff schedules with the
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Commission and adhere to the rates, terms, and conditions set

o

forth in those tariffs. That argument épparently overlcoks the
fact chat cTapa Customers are not served under a tariff; fhey are
served under special contracts which are filed and approved under
R.C. §4905.31. hat section creates a specific exception to the

general requirements of R.C. §4905.30 and 4505,32; it expressly

L, NO SNTHVEIAV HAVED

allows utilities to  provide service under "reasonable
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drrangements" that deviate From the utility's tariffs, subject,
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of course, to Commission approval. Although Suburban repeatedly
implies that there is something wrong with i special
contracts to serve small-volume customers who would otherwise be
served under the general service tariff (Suburban Brief, at 11,
43), neither R.C. §4905.31 nor the decisions of this Commission

Provide any basis fer Such a limitation. Such arrangements are
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clearly permissible, provided that they establish a classifi-
cazion of service based upon any “reascunable consideration.™
R.C. §4905,31(D). In approving the CTAPA agreements, the
Commission has clearly found that they are based upon reasonable
considerations.

The crux of Suburban's complaint on this issue is that

Columbia has, on occasion, billed customers under CTAPA

V NV ST dInis
32 OL 51 st

agreements, pending formal approval by the Commission (Suburban

Brief, at 30-32). This ocours in competitive situations (Tr.

';T

CTVETI0LEI0 WD)

153~54), and simply recognizes the realities of the
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marketplace. CTAPA customers, by definition, are those who would

otherwise take service from a competing supplier (Columbia Ex. 1,
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at 4). In such situations, rapid response is absolutely

by
m
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essential. If Columbia had been required to wait for .ormal
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Commission approval prior to offering the CTaAPA rate, it
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undoubtedly would have lost each of the customers -in gquestion.
Tt would make no sense whatsoever for the Commission to provide
innovative arrangements that enable utilities to cope with

increased competition, only to impose procedural requirements

I J8V). ¥ 40 NOLIONAOH:

that effectively nullify those arrangements,
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Nor do the relevant statutory provisions dictate such a
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result. There is nothing in R.C., §4905.31 that prohibits a
atility From temporarily offering service under a special
arrangement, pending Commission approval. This is particularly
true where, as here, the arrangements in guestion were fully
consistent with the Commission’s transportation guidelines

enunciated in PUCO Case No. B5-800-GA-COI. 1In fact, the statute
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imposes no time limits for filing. Should the Commission
ultimately disapprove any of thase contracts, the customer would
obviously be liable for the full tariff rate, and its billings
would be subject o adjustment., In the meantime, however, "the
only penalty imposed for failing to Ffile such contracts with the
Commission is that the contracts shall not be lawful,” Cookson

Pottery Co. v. Public Utilities Commission, 161 Ohio 8t. 498,

505, 120 N.E.2d 98, 102 (1954} {emphasis supplied), and the only

consequence of that is that the contracts are not enforceable in

4 court of law, See, Lake Erie Power & Light Co. wv. Teliing-

Belle Vernon Co., 37 Ohio App. 457, 14 N.BE.2d4 947 (1937). There

is no basis, either in R.C. §4905.31 or elsewhere, for imposing
any f.rther penalties, sanctions, or adverse findings. See
Cookson, 161 Ohio St, at 505-6, 120 N.E.2d at 102-3.

This issue, moreover, ig clearly moot, because all
applicable requirements of R.C. §4%05.31 have clearly been
satisfied. That statute reguires only two things: special
contracts must be "filed with" and "approved by" the Commis-
sion. In the case of each CTapPA agreement at issue in this
proceeding -- Equity Meats, C & C Fabrication, and Dayspring
Assembly of God Church -- the contract has been filed with and
approved by the Commission. Once approved by the Commission,
Such agreements are valid ab initio. Suburban's argument is

accordingly without merit ang should therefore be rejected,
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3. Discrimination

Suburban further claims that the CTAPA program is
unlawfully discriminatory, and therefore violates R.C. £§4905.32,
4905.33, and 4905.35, because it is available only to selected
customers. That argument is flawed for several reasons.

To begin with, CTAPA customers are served under special

O IN: I

contracts, not under Columbia's tariffs (See Section 2, supral,
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and the statutory prohibitions on discrimination do not apply to
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special contracts. As the Supreme Court said in Cookson Pottery
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v. Public Otilities Commission, 161 Ohioc St. 498, 120 N.E.2d 98

{1954) (where the utility had originally provided all of its

service under special contracts):

The filing of such contracts with and their
approval by the commission dié not obligrm+s
the utility to serve customers other t _a
those with which it had contracts, buk when
the utility filed a schedule of rates [i.e.,
4 tariff] subject to the approval of the
commission, the wutility thereby, for the
first time, became obligated to serve without
discrimination all applicants within its area
with its type of service at the rates Ffixed
by the schedule,
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161 Ohio St. at 506, 120 N.E.2d at 103. Since Columbia has not
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held itself out to provide CTAPA service under a tariff or

WTI4d SIHL NG

schedule that applies to all customers (Tr. 162), it has no legal
obligation to provide such service to customers other than those
with whom it has CTAPA agreements.

Assuming, however, arquendo, that the statutee in
question apply to special contracts, the CTAPA program wculd not

constitute unlawful discrimination., Any classifications or
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differences in treatment resulting trom the program are clearly
permissible under the applicable provisions of Chio law.

It is well established that the law does not prohibit
all discrimination by public utilities. R.C. §490%5.35 Iorbids
only "undue" or "unreasonable" preferences or advantages, while

R.C. §4905.33 prohibits only receiving a greater or lesser

TN
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compensation for providing a "like and contemporaneous service

under substantially the same circumstances and conditions." R. C.

§4905.32 contains & similar provision, which bars utilities from
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granting refunds, privileges, or facilities, except as they are
uniformly extended to all customers "“under like circumstances for

like or substantially similar, service."

OQUDIM =1L 1L

The general rule in this regard was set forth in

-}

Buckeye Lake Chamber of Commerce v. Public utilities Commission,

161 Ohio St. 306, 119 N.E.2d 51 (1954):

LO00HAT HIATINOD (Y

.«-[A] utility may, without being gquilty of
unlawful discrimination, classify its
customers on any reasonable basis and make
separate rates for each class.

HOJ SSANISH (10 A

161 Ohio St. at 311, 119 N.E.2d at S4. In F. & R. Lazarus Co. v.

d5V3 v 40 NOT

Public Utilities Commission, 162 Ohio S§t, 223, 122 N.E.2d 783
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(1954), the Court added that:
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...[N]Jot all discrimination in rates is
unjust. In order to constitute an unjust
discrimination, there must be a difference in
rates under substantially similar conditions
as to service, and it is net an undue
preference to make to one patron a rate lower
than that made to another, where there exist
differences in conditions affecting the
expense or difficulty of performing the
service which fairly justify a difference in
rates.
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162 Ohio Sk, at 230, 122 N.E.2d at 78f. In other words, the OQhig

utility laws require similar treatment only where the customers

are similarly situated.

Although the Court's language in F, R. Lazarus (o,

might have implied that classifications or rate differentials are
permissible only when based on differences in the Jnderlying cost
of servica, Subseguent decisions have shown that this is clearly
not the case. The Court has tepeatedly upheld classifications

based upon factors other than costs. In American District

Telegraph Co. of Cincinnati v. Public Utilities Commission, 40

Chio gt, 24 83, 320 N.E.2d 664 {1974), for example, the Court
upheld the use of "banded" telephone rates, in which rate
differentials are based upon the value of service, and not the

cost of providing it. In County Commissioners Association v,

Public Utilities Commission, 63 Ohio St. 2d 243, 407 N.E.2d 534
{1980), the Court upheld a rate classification that recognized
the unique statuysg and finanecial plight of public schools. and in

City of Cleveland VY. Public Utilities Commissicn, 63 Ohio St. 24

62, 406 N,E, 24 1370 (1980), the Court upheld an energy conserva-
tion rate,

certain insulation ang other energy conservation standards.
rejecting the contention that the 8nergy conservation rate
violated R.c. §§4905.33 apg 4905.35, the Court reiterated and

expanded upon the Principle enunciated in F. & R, Lazarus Co.:
=¥ T» Lazarus Co
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Obvicusly, not all rate differentiations are
unlawtful... R.C. §4905.31(D) authorizes "{a]
classification of service based upon the
guantity used, the time when used, the
purpose for which used, the duration of use,
and any other reasonable consideration."

{emphasis in original).

63 Ohio St. 2d at 67-68, 406 N.E.2d at 1376.

A classification based on competitive conditions is

clearly reasonable. For that reason, state regulatory agencies

have repeatedly held that a utility may, without being guilty of

undue discrimination, charge different rates in specific areas,

or to particular customers, where such rates are necessary to

Pacific Gas &

meet competition from alternate suppliers.
Electric Co., 22 P.U.R. 3d 209 (Cal. P.U.C. 1958):; Michigan Gas

Utilities Co., 57 P.U.R. 4th 699 (Mich. P.S5.C. 19B4); Pacific

Power & Light Co., 80 P.U.R. N.S. 1 (Ore. P.U.C. 1%49). In the

Pacific Power and Pacific Gas & Electric cases, the California

and Oregon Commissions allowed electric utilities to charge lower

rates in specific geographic areas where they faced compe'.ition

from other electric companies. In Michigan Gas Utilities, the

Michigan Commission approved a discounted rate for customers whe

had the capability to use oil or other alternate fuels, in order

to prevent the loss of those loads. In doing so, the Commission

specifically rejected the argument that the discounted rate was

discriminatory because the ability to utilize alternate fuels was

not related to the cost of providing service:

A review of court caecisions from other
jurisdictions supports the principle that
rate discrimination is illegal only when it
is not based on a difference in c¢ost of
service or other rational basis. [Citations
omitted]. A distinction between customers
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that can burn only natural gas and customers
that can readily switch to alternative fuels
is not an irrational distinction, The
distinction isg particularly justified when
the purpcse is to retain industrial 1load to
reduce the burden Hpon ratepayvers who cannot
readily switch.

57 P.U.R. 4th at 704. In Pacific Power & Light Co., the Oregon

Commissioner articulated the basic rationale for permitring a
utility to charge different rates in competitive situations:
+«.{T]he existence of competition at one
point and not at another has, in itself, been
deemed te destroy that similarity of
circumstances and conditions without which
such discrimination would not exist,
80 P.U.R. N.S. at 3, in other words, a utility may charge
different rates or provide different services in competitive
situations, because customers who are vulnerahle to competition
are not similarly situated, and do not receive service under

substantially the same circumstances and conditions, as the

utility's remaining, or "captive" customers.

The FERC recognized these principles in Order Na. 436,
where it authorized ‘“selective discounting" of interstate
transportation rates, The stated purpose of selective
discounting was ta permit "differences in prices hecause of
business factors, suych as competitive circumstances." Order No,
436, mimeo, at IV. A. 150, 50 Fed. Reg. at 42454. Expanding upon
that purpose, FERC explained that:

‘. !ompetition in the natural gas industry

t-day is proliferating, In these circum-

Scances, it makes little sense to withhold

from pipelines the basic weapon other

businesses have to wage the competitive

battle: the ability to lower prices to beat
the competition.
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Id., at IV. A. 145-46, 50 Fed. Reg. at 42453. 1In fact, selective

discounting was intende-l for use in precisely the same
circumstances in which Columbia uses its CTAPA agreements. FERC

indicated that it was confident that:

.-.pipelines will always seek to charge the
ceiling {transportation] rate in order to
maximize profit and will only discount when
necessary to make a sale that would not
otherwise be made (emphasis suppliedj.

Id. at IV. A. 140, 50 Fed. Reg. at 42452,

Since selective discounts, by definition, were to be
available only to particular entities, various parties argued
that they were unduly discriminatory, and constituted per se
violations of Section 4(b) of the Natural Cas Act {15 U.S.C.
§717c(b)). That section prohibits any "undue pre~°_cence or
advantage” or any "unreasonable differences in rates or
services. After considering those arguments at length, PFERC
rejected them, finding that selective discounts were not per se
unduly discriminatory, assuming that the same discounts were
provided to customers who were similarly situated. A key factor
in that decision was the fact tha. the Commission had imposed
conditions assuring that selective discounting would have no
adverse impact on the remaining customers who were not eligible
for the discounts.

The same arguments were raised on appeal, and the Court
of Appeals likewise rejected the claim that selective discounts,

in and of themselves, were unduly discriminatory. Associated Gas

Distributors v. FERC, No. 85-18l1 (D. C. Cir. June 23, 1987).

The Court began by noting that " ‘the mere fact of a rate
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disparity' is not enough to constitute unlawful discrimin-
atien.” Id., slip -,. at 50. It then considered and rejected
the specific argument that discounts in competitive situations,
which are inherently based on "value of service® considerations,
are unlawfully discriminator;:

The judicial acceptance of such price

differentials is longstanding, For nearly

100 years, for example, the courts have

interpreted the anti-discrimination

provisions of the Interstate Commerce Act to

allow the ICC to approve differentiais

justified exclusively by competition,
Id., slip op. at §5. The Court went on to reject the remaining
challenges to selective discounting.

In its generic transportation guidelines issued in

Investigation of Gas Transportation, PUCO Case No. 85~800-GA-COL

(Entry on Rehearing, August 13, 1986), this Commission adopted an
ipproach similar to that taken by FERC in Order HNo., 43§. It
specifically authorized selective discounting in the Form of
“downwardly flexible" intrastate transportetion rates. Those
rates were obviously intended for use in competitive
situations., It was pursuant to those guidelines that the CTABA
agreements were approved. In expressly auzhorizing the use of
such rates, the Commission implicitly found chat they are not, in
and of themselves, unduly discriminatory in vielation of elther
R.C. §4905.33 or §4905.35.

" Taken together, the foregoing judicial and regulatory
authorities firmly establish that a utility rate, charge, or
program is not unlawfully discriminatory merely because it is

available only in competitive situations, This is particularly
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true where the program has no adverse impact upon the remaining
customers to whom it is not available. For those reasons,
Columbia's CTAPA program, which benefits all of Columbia's
customers, is not unlawfully discriminatory, and does not violate
R.C. §§4905.32, 4905.33, or 4905.35, merely because it s
available only in competitive situations where the load would not
otherwise be served.

In response, Suburban will undoubtedly contend that
Columbia's arguments on this issue are invalid in situations
where a company has attempted to beat, rather than meet, its
competitor's prices. It is trye, of course, that the CTAPA rates
are lower than Suburban's tariff rates, but that does not vitiate
Columbia's arguments on this issue. In the first place, rates
designed to beat competition are not necessarily discriminatory
in the regulatory context. In Order No. 436, for example, FERC
made it clear that selective discounts could be used to beat
competition. Order No. 438, mimeo, at IV. A. 145-46, 50 Fed.

Reg. at 42453. Furthermore, even though the CTAPA rates are

lewer, they aiready reflect the f£ull cost to Columbia of

providing the service (Columbia Ex. l, at 6). Even if Columbia
deemed it appropriate to charge higher rates, the Commission's
transportation quidelines, as currently written, do not permit

flexing above the full-margin transportation rate. Investigation

of Gas Transportation, PUCO Case Mo, 85-800-GA-COI {Entry on

Rehearing, August 13, 1986). Under these circumstances, the
CTAPA rates cannot be considered unduly discriminatory simply

because they are somewhat lower than Suburban's tariff rates.
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In addition to its general attack on Columbia's CTAPA
agreemerts, Suburban also accuses Columbia of specific instances
of discrimination in the implementation of the program. In
particular, it faults Columbia For offering a CTAPA agreement to
Dayspring Assembly of God Church, while hot offering a similar
agreement to the Bowling Green Church of God, and eclaims that
Columbia has failed to explain why Dayspring Assembly is the only
church in the area which enjoys the CTAPA rate (Suburban Brief,
at 20-21, 36, 40).

The explanation is obvious Ffrom the recerd. To begin
with, the CTAPA program had not yet been developed when Columbia
initiated service to the Bowling Green Chureh of God (Tr. 94).
The Ffailure to offer a nonexistenc program to i prospective
customer can hardly be considered undue discrimination,
Furthermore, the Bowling Green Church of God did not Fall within
the class of customers who are eligible for CTAPA agreements.
That program, at the risk of being repetitive, is available only
in “situations where the load would not otherwise be served by
Columbia" {Columbia Ex. 1, at 4). This particular customer
agreed to pay the applicabile regional rate and take service from
Columbia even in the absence of a CTAPA agreement (Tr. 894).
There is nothing in either R.C. £§4905.33 or §4905.35 that
requires Columbia to offer a special arrangement, which was
specifically designed to meet competition, in & situatior where
it is clearly not required for that purpose.

Dayspring Assembly of God, on the other hand, had

received a competing offer from Suburban, which it was fully
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prepared to accept (See Complainant's Ex. 10). It was offered a
CTAPA agreement for precisely the same reason that other
Customers have been offered such agreements: the leocad would not
otherwise have been served by Columbia (Columbia Ex. 1, at 4).
It is presently the only church in the area which enjoys that
rate hecause there are no other churches who would otharwise take
service from a competitor (Tr. 136). If there were such
churches, they would also be offered CTAPA agreements (Tr. 137).

Suburban also criticizes Columbia because :the CTAPA rat
can be increased or decreased under the agreements with ¢ g ¢
Fabrication and Dayspring Assembly Church of God, whereas the
rate in che Equity Meats contract can only be decreased {Suburban
Brief, at 40). Once again, the reason is obvious: Equity Meats
declined to sign the contract without the indicated change. Such
minor variationc are bound to occur in competitive situations,
and chey can hardly be considered undue discrimination. Indeed,
the need to accommodate such variations is one of the principal
reasons CTAPA customers are served under special contracts rather
than a tariff. Even if the variation cited by Suburban were
deemed significant, it would be fully justified by the fact that
Equity Meats was an existing customer which Columbia was trying
to retain (Columbia Ex. 1, at %), whereas C & C Fabrication and
Dayspring Assembly of God were new customers, which had not
previously been served by a gas utility (Tr. 118), and which made
no such demand,

In short, there is no basis, either in the record or

the applicable case law, for concluding that the CTAPA program is
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unduly or unlawfully discriminatory, Neither the program in
general, nor its application in specific cases, has violated the
prohibitions on urdue discrimination =set Fforth in R. C,
§§4905.32, 4905.33, and 4905.35. Suburban's arguments on thisg

point are without merit and should be rejected.

4. Furnishing Servic. Far Legs Than Actual Cost

Suburban further contends t} .t the entire CTAPA Program
should be re-evalunated and discontj ved because it violates the
prohibition, set Fforth in R.C. §4905.33 (cited by Suburban as
R.C. §4905.35), against furnishing service for less than actual
cost for the purpose of destroying competition., That contention
is flatly contradicted by the record.

According to Mr. Devers, who was the onl" = & expert
to testify on the subject, tre - aBA rates are based on the full
cost of service, including the full-margin general service
transportation rate (Columbia Ex. i1, at 5; Tr. 185). He stated
unequivocally that 1= CTAPA program does not involve the
provision of service . g5 than actual cost (Columbia Ex. 1, at
6}, and there ic¢ - ing in the record that refutes that
testimony.

In #n apparent effort to do 50, Suburban implies that
the CTAPA rate is understated because it does not include the
state excise tax on the cost of gas ({Suburban Brief, at 28y,
That argument is nothing more than a red herring. The Commission
has always excluded that portion of the excise tax from
Columbia's transportation rates (Tr. 184-85}, For the cbvious

reason that the excise tax does not apply to transportation

IATERD AN
OV NV ST gl
LU0 0L ST S

"

T NOLMIIIO VT

HASHNOD UV &

T

1L NI g:@

v
]

JLUTINGD OGNV ZIvinD

’?*y/nzyaf( Bk

=
=
=
=
o
=
g
=
gg

o
=1
=
=
7}
=
7

o
8
=
i
2
[}
]
>
g2
tn
m
=3

LA - ¢ (FISSEN0Nd. TV

"ONIHIVIDOIOHT HOd S

-nooa 4

WIId STHL NO DNIUVHJIAV Hdvi




HITS IS 10 CERTIFY THAT T MICROTYRITOGRAPIE APPEARING ON THIS TIIM
SETE 1S AN ACCHRATE AND COMPLETE REPRODUCTION OF A CASE FILE DOCU-
MENT DELIVERED IN THE REGULAR COURSE OF BUSINESS FOR PHOTOGRAPTIING.
T OCAMERA OPFRATOR wenoo o Cheo gl DATE PROCESSED -7 -4 47/

ol "

volumes owned by an end-user. That is true whether the volumes
are acquired directly by the end-user, or, as in the the case of
CTAPA, by the utility as agent for the customer (Pr, 182}).
Moreover, even if the excise tax were applied to CTAPA volumes,
Columbia would still not be furnishing service for less than

actual cost, because the CTAPA agreements specifically require

the customer to reimburse Columbia for any such tax liability

(Complainant's Ex. 8 and 10, 45 of the Agreements; Complainant's
Ex. i3, 46 of the Agreement).

Suburban's real complaint regarding this jssye is
premised upon what might happen if Columbia exercised 3 risht
under the contracts to flex its CTAPA rates downward in order to
retain the 1loads {See Suburban Brief, at 46-47). That argqument
is both speculative and premature, since there is no suggestion
in the record that Columbia has flexed its transportation rates
downward for any of the CTAPA customers involved in this case.
Those customers are paying the full cost of service, including
full-margin transportation rates. As a result, this issue is not
ripe for decision, and there is no need to decide it in the
context of this proceeding.

If, however, the Commission deems it appropriate to do
S0, Columbia submits that the CTAPA rates would not violate R.C.
§4905.33, even if competition required flexing these rates
downward, Suburban apparently assumes that the term "actual
cost” in that section refers to average, or fully distributed
costs, This is clearly not the case. When a firm sells its

product for 1less than cost for the purpose of destroying
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competition, it is engaging in predatory pricing, Sunshine Books

v. Temple University, 697 F.2d8 90, 92 (3rd cir. 1982), and the

obvious purpose of R.C. §4905.32 is to prohibit predatory pricing
by regulated utilities, just as the antitrust laws prohibit
predatory pricing by unrequlated firms. There is considerable
disagreement over precisely what constitutes predatory pricing,
but the principal economic test, both Ffor antitrust and
regulatory purposes, is whether the Eirm is selling below its
marginal, or variable, cost, and not whether it is selling below

its average costs. Northeastern Telephone Co. v. American

Telephone & Telegraph Co., 651 F.2d 76, B88-91 (2d Cir. 1881),

cert. denied, 45% ©U. S5, 943 {1982); FERC Order No. 436, mimeo, at
IV. &, 138; %0 red Reg. at 42452, BAs a resuit, the meaning of
"actual cost" for purposes of R.C., §4905.33 is clearly the
marginal, or variable, cost. This isg particularly true in the
case of a program like CTAPA, which involves incremental loads
that would not be served by Columbia in the absence of the
program (Columbia Ex. 1, at 5-6). The Commission recognized this
in Case Ne, 85-B00-GA-COI, when it authorized the use of
transportation rates that are "downwardly flexible" Ffrom the
tariff or contract rates, which are ordinarily based on the
utility's average costs. If R.C. §4905.33 prohibited charging
less than average costs ip competitive sityations, the Commission
could not have a proved the use of downwardly flexible rates.

The te:-imony of Mr, Devers specifically indicated that
even if it became necessary to flex the transportation rates

downward in order to retain the icads, Columbia would not charge
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less than a "floor rate" which included the cost of gas, the
agency fee, and an amount sufficient to cover the variable costsg
of providing the service {Columbia Ex. 1, at 6; Tr. 185-8B6)., As
a result, there is simply no basis in the recerd for concluding
that Columbia has, or will, Furnish service to CTAPA customers
for less than the actual cost of providing it. Nor is there any
basis for finding that any flexing that might be necessary to
retain existing cTapa customers would be done for the purpose of
destroying, rather than meeting, competitizr From alternate
suppliers, On the contrary, the record establishes fjust the
opposite {Columbia Ex. 1, at 4, 6; Columbia Ex. 2}, For those
reasons, Suburban's argument that the (TAPA program vigiates the
predatory pricing provisions of R.C. §4505.33 .3 simply

unfounded.

5. Restructuring of Competitive Jragrams

In its final argument related to CTAPA, Suburban argues
that "special marketiry programs," as it calls thtm, should be
confined to competition frcn unrequlated suppliers ard otmer
"special situationg" (Suburban Brief, at 47-4%9). These spesial
situations, according te Suburban, should iperlude only linstances
where competition would have a "serious adverse effect on either
4 utility or its remaining customers” {Id., at #9). Thig is far
more than an attack on Columbia's CTAPA program; it is a request
for a fundamental restructuring of the Commission's generic
transportation guidelines and its basic policies concerning

competition. Columbia does not believe that such a restructuring

.
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is warranted, and even it it were, this case is clearly not
proper vehicle to accomplish it,

The Commission's transportation guidelines have a
direct and substantial impact an all.segments of the Ohio gas
industry, as well as the consuming public. For that reason, they
were ader.wd only after extensive public input, including
comments by gas utilities, end-users, and producers. In view of
the potential impact, it would be inappropriate to make
significant changes in the guidelines, pParticularly changes as
sweeping as those proposed by Suburban, without affording all
affected parties the opportunity to be heard. From a practical
standpoint, this clearly cannot be done in the context of this
case,

Even if it were appropriate to make such changes in an
individual complaint case, Suburban's proposed changes are not
justified by record in this case, because they are based on
underlying assertions or premises tiat are unsupperted -- and in
Some cases contradicted -- by the evidence presented at tne
hearing.

The first of these premises is the implication that
Columbia should not be permitted to use special transportation
arrangements to compete with Suburban, because Suburban ‘ig
operating more efficiently than (Celumbia], as evidenced by its
lower tariff rates® (Suburban Brief, at 48) . This 1is sheer
nonsense. & regulated gas utility's rates are affected by a
variety of factors, including the number of customers it serves,

the lcad factors and geographic locations of those customers, the
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age and condition of its physical plant, its expenditures on
maintenance and pipeline safety, the timing of rate cases, the
operation of the gas cost recovery mechanism, the number of PBIDP
customers it serves, and a host of other items, A snapshot
comparison of two utilities' tariff rates says little or nothing
about their relative efficiencies or the quality of serviece they
provide to their customers.

The second unsupported assertion is Suburban's claim
that permitting Columbia to respond te competiktion selectively,
using CTAPA, rather than systematically, by lowering all of its
rates, will Ffrustrate the burpose of competition and deny
Columbia's customers, as a whole, the benefits of competition
with Suburban (Suburban Brief, at 48). That contention mirrors
the arguments of those who urged FERC to prohitb.. selective
discounting and require that all discounts be provided on a
uniform basis. After careful consideration, FERC rejected those
arguments, finding that selective discounting would provide
"greater social and economic gains" than price uniformity. Order
No. 436, mimeo, at IV. A. 143, 50 Fed. Reg. at 42453, The
reasons fcr that conclusicon were summarized in the Court of
Appeals opinion:

[FERC] saw subs-antial benefits from suech

discounts: cheaper fuel supplies Ffor the

price-elastic customers receiving the
discounts; reduced revenue shortfalls for

pipelines that would otherwise lose the

business altogether; and protection for non-

favored customers from rate increases that

would otherwise ogcur if pipelines 1lost

volume through inability to respond to
competition.

o IR T

T UOLVIIO Vi)
AL NI (RIIATEG NI
DIV NY ST a1y
LILI¥ED Q1 ST $11)

(NV HIViIn

£
HILL VL

40 ISUN0D ¥vTnndy

g PRFY
IDNOCUER! L21dINCD

SSINIsng

o - & & (HISSAN0Nd
WIEd SIHL NO ONIMVEALY HAVIOOIOHIOUD I

~M00 AT1d HSYD V 0 NOi

"ONIHAVHOOION] o




NI 1S 50 CERTIFY THAT TE MICROPHOTOGRAPH APPEARING ON THIS FIIM

IR 1S AN ACCURATE ANE COMPLETE REPROIUCTION OF A CASE FILE DOCH-

ST DELIVERED IN I REGULAR COURSE OF BUSTNESS FOR PHOTOGRAPHING.
COOMTBAOPCRATOR o ocf gl DATE PROCESSED < ° -+ - 17

Asscciated Gas Distributors v, FERC, No. 85-1811 {b.C. Cir., June

23, 1987}, slip op., at $3. FERC recognized that these benefits
would seldom be achieved if discounting were permitted only on a
uniform basis. Unless the Pipeline was facing a severe loss of
throughput, the high cost of uniform discounting would ordinarily
lead it to forego such discounts, and the price-elastic
customers, as well as their potential revenue contribution, would
be 1lost, with the result of higher rates tc all of itsg
customers. As a result, FERC found that "{tlhe captive customer
will gain less from regquired uniform discounting than when
selective discounting is possible." oOrder No. 436, mimeo, at IV.
A. 144, 50 Fed. Reg. at 424532, Thisg Commission obviously came to
the same conelusion in Case No. 85-800-GA-COI, where it
authorized selective discounting in the Fform of downwardly
flexible intrastate transportation rates,

The same considerations are present here, Despite
Suburban's assertions to the contrary, the CTAPA program provides
all of the benefits cited by FERC in Order No., 436. It provides
cheaper fuel supplies for the "price-elastic customers" -- i.e.,
the CTAPA customers who would otherwise not be served by
Columbia. It also reduces the revenue shortfall tu Columbia that
would otherwise occur if the loads wore lost o compe-itors,
thereby protecting the captive customers from rate increases that
would be necessary if CTAPA customers were not contributing to
Columbia's fixed costs (S5ee Columbia Ex, 1, at 5). This,
contrary to Suburban's claims, clearly =enables the captive

customers to share in the benefits of competition. Furthermore,
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the CTAPA program, unlike selective discounting, provides an
additional benefit to the captive customers: the non-excise tax
portions of the agency fee and supplemental charge are credited
to Columbia's GCR, thereby lowering the cost of gas to captive
customers. Those credits Further enhance the benefits of
competition for those customers.

Suburban further suggests that the CTAPA program may
increase rates in the long run, because it will destroy
competition, and because the "costs associated with such
competitive pricing" must be recovered from the remaining
customers if Columbia is to remain in business (Suburban Brief,
at 48). That contention ignores the fact that there are no such
"costs" which are not currently being recovered from the CTapa
customers, since the CTAPA rateg presently reflect the full cost
of that service {(Columbia Ex. 1, at 35j). If it ever became
necessary to flex those rates downward, and if Columbia
subseguently sought to recover the lost revenues in a rate case,
there would be ample opportunity at that time to consider the
reasonableness of the proposal. Furthermore, there has been ne
showing that CTAPA will destroy competition. On the contrary,
the record is replete with evidence indicating that Columbia
continues to Fface intenge competition, from alternate fuels as
well as Suburban (See, e.g., Complainant's Ex. 16}.

Finally, Suburban suggests that transportation pPrograms
such as CTAPA should be used only to compete with unregulated
competitors, or in situations whera competition would have a

"serious adverse effect"” on  the utility or its remaining
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customers. (Suburban Brief, at 49). Although such an arbitrary
limitation would obvicusly benefit Suburban by insulating it from
competition from Columbia, there is nothing in either the
Commission's transportation guidelines or the record in this case
which justifies such a change.

For those reasons, Columbia submits that Suburban's
proposed changes should be rejected, and the CTAPA program, which
benefits all of Columbia's customers, should not be modified as a

result of this proceeding.

D. Columbia's Line Extension Policies

Suburban has also raised various questions concerning
Columbia's line extension policies. Those questions have fucused
upon the circumstances under which the Company will extend its
distribution mains to Serve new industrial or commercial
customers without requiring a line extension deposit. The
Company's policies in that regard were described in detail by Mr.
Devers.

1. Lolumbia's Existing Practices and Tariff Provisioss

In deciding whether to extend its distribution mains at
Company expense, Columbia begins with a cost-benefit analysis of
the proposed project. This is done by caleulating a “maximum
allowable investment," based on the prospective customer's
projected consumption, in order to determine the level s
investment that can he supported by the anticipated revenues
{Columbia's Ex. 1, at &; Tr. 192). If the projected consumption

shows that the required investment is economically justified,

Columbia will extend its mains without requiring a deposit
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(Columbia Ex. 1, at 6).

If the customer's projected consumption does not, in

and of itself, justify the required extension, Columbia then

examines other Ffactors, such as potential load growth from other
customers who might be served from the main extension, as well as
campetition from alternate energy suppliers, to determine whether
the extension is economically justified at Company expencse (Id.,
at 6-7). These determinations, which are based on the Company's
sound business judgment, are made an a case-by~case basig {Id..
at 6). If Columbia determines that the project is economically
justified, it proceeds to extend its mains (id., at 7). If not,
the prospective customer must enter into a line extension
agreement and deposit all or part of the cost of the proposed
extension with Columbia (Ed.).

This poiiey is just and reasonable because it fairly
balances the interests of the Company and both itsg existing and
prospective customers (Columbia Ex. 1, at 7). On the one hand,
the Company should not be Fo-ced to make uneconomic extensions of
its mains, unless the prospective customer is willing to deposit
the ~ost of the extensicn. On the other hand, it would be unfair
to force the prospective customer to deposit the full cost of a
necessary line extension where all or part of the required
investment is justified at Company expense (Id.). Columbia's
policy satisfies both of those concerns.

Suburban claims that Columbia has violated Section 31
of its Rules and Regulatisns, and has therafore violated R.C.

§4905.30 and 4905, 22, by failing to require line extension
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deposits fram € 3 ¢ Fabrication, the Weodland Mall, and other
unnamed customers, as "required" by its tariff (Suburban Brier,
at 34). Although Suburban hag glossed over the underlying legal
issue, that argumeit presupposes that the tariff "requires"
Columbia to collect a deposit equal to the full cost of every
main  extension used to  serve commercial or industrial
customers. Neither Columbia nor the Commission hag ever
interpreted the 1line extension tariff in that manner, and
Columbia submits that this interpretation ig clearly erronecus.
In support of its positior chat deposits are always
required, Suburban cites certain testimony of Mr, Parshall (7r.
44-45, 60). Columbia objected to that line of questioning at the
hearing (Tr. 41-42), and submits that this testimony is

inadmissible and should be stricken from the r.cord. The

construction of g utility tariff prosents a question of lay,

Saalfield Puplishing Co. v. Public Utiliring Commission, .49 Ohig

5t. 113, 77 N.E.2d 914 (1948), and despite Mr, Parshall's
extensive knowledge and experience in the gas industry, he was
not qualified to offer legal conclusions.

The meaning and effect of 2 utility tariff must be
ascertained, not from the testimony of witnesses, but from “the
language employed, the connection in which used, and the evident

pPurpose of such provisions." Saalfield Pul.lishing Co., paragraph

one of the syllabus. Suburban's interpretacion c¢ Columbia's
line extension :ariff effectively disreqgards all three of those
factors.

The language employed in Section 34 of the Rules and
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Requlations reads as follows:

Where a main extension is requested for

vommercial or industrial purposes and such

main extension is determined by the Company

to be economically feasible, the applicant or

applicants may enter into a line extension

»greement and shall deposit with the Company

the estimated cost of such extension

(emphasis supplied).
Trat language contrasts sharply with the language of the
preceding paragraph, which staves that:

Where a2 main extension is necessary to

provide service availability to plots of lots

or real estate subdivisions and such main

extension is not deemed justified at the

Company's expense, the owners or promoters of

such plots of lots or real estate

subdivisions shall enter into 2 line

extension agreement and shall deposit with

the Company the estimated cost of such

extension (emphasis supplied).
In other worde, the section involving extensions for commercial
or industrial purposes does not apply in all situations where
suc an extension is necessary; it applies only where the
extension is requested by the customer. The only instance in

is necessary for a customer to "request" a line

for purposes of that tariff is where the Company is

to make the extension without a deposit, because the
cost is not deemed justified at Company expense. In that case,
the tariff gives the customer an option. If it chooses to do so,
it "may" enter into a 1line extension agreement and assure that
the main is extended by depositing the estimated cost of the
extension with the Company. The tariff language has no applieca-
tion, however, where the Company decides to extend the main at

its cwn expense because the cost of doing so is eccnomically
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justified. That peint is demonstrated by both the "language
employed" in the tariff and the "connection in which [it is]

used.” Saalfield Publishing Co., paragraph one of the syllabus.

That conclusion is bolstered by an examination of the
"evident purpose" ¢f the line extension tariff. That purpose,
according to the Commission, is "to avoid burdening existing
customers with costs fer lines which might not be economically

justified..." Durieux v. Columbia Gas of Ohio, PUCO Case No. 77-

323-GA-~CSS (May 11, 1979), at 4. The line extension tariffs
gerve no evident purpose, and should not be deemed applicable, in
instances where the cost of the line is economically justified,
and the line is therefore constructed at the Company's expense,
In addition, a utility's tariffs should be interpreted
in 1light of the statutory scheme Ffor regulating publice

utilities. See, Norman v. DPublie OUtilitier Commission, 62 Ohio

St. 2d 345, 406 N.E.2d {92 (198%). Two aspects of that scheme
militate against the tariftf interpretation advanced by
Suburban. First, as S$uburban has tepeatedly noted, the statutes
prohibit undue or unreasonabie discrimination by utilities.
Columbia's line extension tariff clearly permits it ko extend its
mains to new residential subdivisions where the expenditure is
deemed Jjustified at Company expense. If the tariff wera
interpreted to deny Columbia the opportunity to extend it meins
to new commercial or industrial customers under the same
circumstances, it might well be deemed unduly diseriminatory.
Second, the statutes allow the Commission to regulate,

but rot manage, utilities. Elyria Telephone Co. v. Dublie
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Otilities Commission, 158 Ohio St. 441, 448, 110 N.E.2d 59, &3

(1953). Decisions concerning the proper level of investment in
new facilities, such as distribution mains, are better left to a
utility's management, subject to review by the Commission in
subsequent rate proceedinas.

In the case of C & C Fabrication, the calculation of
the maximum zllowable investment showed that C & C's projected
load, in and of itself, justified the cost of the extension (Tr.
204}, In the case of the Waodland Mall, it was necessary to
consider other factors, such as potential growth in the area and
the existence of competition from alternate energy suppliers
{Columbia Ex. 1, at &; Tr. 187). In both cases, however, the

extensions were deemed justified at Company expense.

2. Suburban's Line Extension Policies

The most anomalous aspect of this argument is that
Suburban's conduct, as opposed to its rheteric, shows that it
doesn't even believe its own argument. This is one instance in
which a party's actions truly speak louder than its words.

Suburban's line extension tariff was patterned after
Columbia's, and Mr. Rothey conceded that the two tariffs are
"substantially similar" (Tr. 2:11). In fact, the relevant
language concerning extensions for commercial and industrial

burposes 1is absolutely identical (Compare Complainant's Ex, 4,

Section 34, with Columbia Ex. 5, Section 12}.
Yet despite Suburban's insistence that the tariff
language requires Columbia to collect a deposit before extending

its mains, Suvburban has clearly offered to extend its own mains
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without a deposit, Por example, when Suburban peting with
Columbia to serve the Wood County Children's Rescur -e Center (Tr.
55-58), Suburban offered to extend its mains by more than 100
feet without asking for a deposit (Tr. 212).

In deciding whether to extend its mains without a4
deposit, Suburban, 1like Columbia, begins with a cost beneFit
analysis to determine whether the projected load justifies the
proposed main extension (Tr. 212-13). It also considers
potential growth from additional loads that might be served from
the extension (Tr. 213). That was one of the factors it
considered in offering to extend its mains to the Children's
Resource Center (Id). 1In short, Suburban considers essentially
the same factors, and follows essentially the same policies, as
Columbia does in administering its own main extension program.

This is npot to say that Columbia may violate its
tariffs simply because Suburban has done so. The proint is only
that Suburban cannot have it both ways. Suburban has obviously
adopted two different interpretations of khe same tariff: one
for purposes of its arguments in this case, and the other for
purpcses of its own operations. It has undoubtedly chosen the
correct interpretation in its day-to-day operations, and that
interpretation shouid be adopted by the Commission for purposes

of this proceeding.

. Impact of Suburban's Interpretation

This argument is particularly troubling because ik,
like so many of Suburban's arguments, has ramifications that go

well beyond the parameters of this case, If adopted, Suburban's
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At

argument would require Columbia to collect a8 deposit equal to the
Full cost of every mair extension needed to serve a new
commercial or industrial customer. i1t would significantly and
unnecessarily increase the cost of obtaining gas service for
every new automobile factory, steel mill, shopping mall, gasoline
station, or corner store that is not located on an existing
distribution line. That is unquestionably the wrong approach to
take at a time when the state is actively fostering economic
development by seeking new business and industry (See Columbia
Ex. 1, at 7},

Nor is there any need to adopt such an approach. As
the foregoing discussion demonstrates, Columbja's existing line
extension policies are fair, reasonable, and fully consistent
with the applicable tariff language. For thise reasons,
Suburban's argitments on this point are without merit and should

be rejected by the Commission.

E. Columbia‘'s Marketing Incentives

Ancther important aspect of Columbia's respcnse to
competition has been the offering of certain marketing
incentives. 1In order ko attract new load, Columbia has sometimes
installed customer service lines {or house piping, which consists
of the piping between the meter and the appliances), or
reimbursed the customer for the expenses of such lines or piping
{Columbia Ex. 1, at 7). It has alsoc agreed to reimburse
customers for certain equipment costs {Tr. 138), and in one
isolated case, it waived its regulator fee (Tr. 22-23). These

incentives, like the CTAPA brogram, are used only in situations
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where the Company's best judgment indicates that the load would
not otherwise be served by Columbia {Columbia Ex. 12, at 7).
Functionally, they are no different than heat pump rebates, free
installation of custom calling services, or other incentives
offered by other public utilities.

The benefits of these incentives are obvious. By
attracting new loads, these incentives, like the CTaPa program,
produce increased contributions to fixed costs which benefit all
of Columbia's customers. Furthermore, the costs of these
incentives are fully absorbed by Columbia shareholders, and are
not passed on to Columbia's customers (Columbia Ex. 1, at 7;: Tr.
153, 186-87),

Nevertheless, Suburban has attacked the marketing
incentives on a variety of grounds, In particular, Suburban
claims that they violate R.C. §4905,32 because they are conkrary
Eo Columbia's tariffs; that they wviolate R.C. §4905.33 and
4905.35 because they are discriminatory; and that they violate
R.C. §4905.33 because Columbia is furnishing service for less
than cost for the purpose of destroying competition (Suburban
Brief, at 32-41). The short answer to these contentions is that
the marketing incentives deo not involve the provision of a
utility service, and the statutes cited by Suburban do not apply.

It has long been clear that the state's publiec utility
laws apply only to public utility services. The general rule,
which is Followed throughout the nation, was set forth in Floyd &

Co. v. Cincinnati Gas & Electric Co., 96 Ohio App. 133, 120

N.E.2d 596 (1954):
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The fact that a business or enterprise is,
generally speaking, a public utility does not
make every service performed or rendered by
it a publie service... (IJt may act in a
private capacity, as distinguished From its
public capacity, and in deing so is subject
to the same rules as a private person.

86 Ohio App. at 140, 120 N.E.2d at 601-2. Bee also, 73B C.J.5.

150, Public Utilities, §11: &4 Am. Jur. 2d 550, Public Utilities,
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§l. The sale of telephone directory advertising, for axample,

NI a

constitutes a ‘"private endeavor,” and not a public utility
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service, because utilities are under no "public duty” to provide

B EAE ¥

such advertising. Richard A. Berjian, D. 0., v. Ohio Bell

Telephane Co., 54 Ohio St. 24 147, 154-55, 375 N.E.2d 410, 415

(1%78). As a result, the public utility laws do not apply to

SUNOD UV JHE
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such sales,. R.C. §4905.32 does require that directory

advertising charges be set forth in telephone companies' tariffs
{and they are not): R.C. §54905.33 and 4905.35 do not require

that such advertising be provided on a non-discriminatory basis;

0 SSUNISOY 40 11

and R.C. §49205.33 does not prohibit the furnishing of such

advertising at less than actual cost.
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The same thing is true of the installation, mainten-
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ance, and repair of customer service lines. The Commission has
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repeatedly held that those activities do not constitute a public
utility service, even when provided by a public utility. Keeling

V. Cincinnati Gas & Electric Ca., PUCO Case Nos. 84-374-GA-C88

(May 1, 1984); Kemme v. Cincinnati Gas & Electrie Co., PUCO Case

No. 82-1362-GA-CSS (December 22, 1982). For that reason, those

activities, like telephone directory advertising, fall outside
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the ambit of the Ohio utility laws, and the provisions of R.C.
§§4505.32, 4905.33, and 4905,35 do not apply.

This is also true of the remaining marketing incentives
provided by Columbia, including reimbursement Ffor equipment
costs., Since the tariffs place the responsibility Ffor such
matters upen the customer {Complainant's Ex. 4), Columbia has no
public utility obligation to provide such services, and if it
chooses to do so, the statutory provisions cited by Suburban are
likewise inapplicable.

Even assuming, however, for the sake of argument, that
the statutes in question are applicable, there is still ne basis
for concluding that the marketing incentives violate those
statutes. In particular, these practices are not inconsistent
with R.C. §4905.32, because they do not vioclate Columbia's
existing tariff provisions, A tariff is essentially a contract
between a utility and its customers. Its principal function is
to set forth the respective obligations of the parties, and in
particular, to define the scope of the public utility
obligation. Under Columbia's tariffs, that obligation does not
include the responsibility to provide service 1lines, house
piping, or appliances (Complainant's Ex. 4, Sections 22, 27 and
28). There is nothing, however, in the tariff that prohibits
Columbia From furnishing additional assistance above and beyond
its minimum obligations, provided that it does so in a reasonable
and non~discriminatory manner. Such actions no more "violate"
the tariff than waiving a security deposi: in hardship cases, or

refraining from disconnecting service on cold winter days.
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Nor are these practices unlawfully diseriminatory in
violation of R.C. §§4905.33 and 4905, 35. As Columbia noted in
response to a similar argument involving the CTAPA pregram, the
law does not prohibit all discrimination; it forbids only undue
or unreasonable preferences or advantages that Fail to provide
similar treatwent of customers who are similarly situated.
Classifications are permissible when based upon reasonable
considerations. The marketing incentives, 1like the CPaPa
program, are available in competitive situations where the load
would not otherwise be served, and the authorities cited in
Section II-C-3 of this Brief show that rates, charges, and
programs are not unduly discriminatory merely because they are
available only in competitive situations. For those reasons, the
marketing incentives do not violate R.C. §§4905.33 and 4905,35.

Suburban also cites various minor differences ameng the
incentives offered to different customers as evidence of alleged
discrimination (Suburban Brief, at 40). Those differences,
however, as Suburban has recognized, were determined on the basis
of the competitive situations (1d.). and if anything, they simply
underscore the need Ffor flexible responses in meeting
competition. There has been no showing that such differences
constitute undue or unreasocnable discriminatiocn in violation of
the statutes.

Finally, there has heen no showing that the marketing
incentives violate the provisions eof R.C. §4905.32, which
prohibit furnishing free service or service for less than actual

cost for the purpose of destroying competition. As noted
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earlier, that section clearly contemplates the Eurnishing of a
utility service, such as selling or transporting natural gas, and
not the furnishing of equipment, such as serviece lines or house
piping. Suburban implies that the furnishing or use of
facilities violates this section whenever the cost of those
facilities is not fully reflected in rates (Suburban Brief, at
26). This is obviously incorrect. There are numerous instances
in which wutilities must construct and utilize new plant
facilities, even though the associated costs have not been {and
@ay never be) fully reflected in rates. There is no evidence in
the record of this case showing that Columbia has furnished any
utility service for less than actual cost. Nor is there any
evidence that any of Columbia's activities, including its
marketing incentives, were intended to destroy, rathc: than meet
competition.

For those reasons, Suburban has Failed to show that
Columbia's marketing incentives wviolate R.C, §4905.32, §4905.33
or §4905.35., 1In addition, Suburban has largely ignored the most
important aspect of that program: it 1is funded sclely by
Columbia's shareholders. As FERC recently noted in Order No.
436, "{rlegulat . should be limited when it comes to the
specification of how stockholders' funds are used.™ Mimeg, at
IV. A. 143, 50 Fed, Reg. at 42453. The marketing incentives arse
reasonable; they benefit Columbia's customers, and they should

not be prohibited as a result of this proceeding,
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F. Suburban's Lack of Standing

At the outset of this proceeding, Columbia moved to
dismiss on the grounds that Suburban lacked standing to pursue
the claims set forth in its complaint. In denying that motion,
the Commission held, apparently for the first time, that the
"self-complaint" provisions of R.C. §4905.26 allow a utility to
challenge another utility's rates, charges and practices. With
all due respect, Columbia urges the Commission to reconsider that
holding.

A review of both the evidence and the arguments
presented by Suburban makes it even more apparent that Suburban
is attempting to raise the rights of third parties. Two exampleg
illustrate the point. Suburban strenuously argues that J.cC,
Penney should have been able to derive certain information from
Columbia's tariffs, and repeatedly implies that the Bowling Green
Church of God should have been offered a CPTAPA agreement
(Suburban Brief, at 35-36}. If the standing doctrine means
anything at all, Suburban cannot maintain a complaint on behalf
of Columbia's customers, such as J. C. Penney or the Bowling
Green Church of Ged. For that reason alone, Suburban's complaint
—— and particularly those portions dealing with alleged
discrimination or the alleged failure to incorporate certain

items in the tariffs -- should be dismissed.

I1I, Conclusion
In setting this case Ffor hearing, the Commission
carefully delineated its intended role in this type of

controversy. Referring to an earlier case involving a dispute
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between a regulatad telephone companry and an unregulated
competitor, the Commission explained that:

The Commission's primary interest was in
securing the best possible service for the
public, and not in refereeing a contest
between competitors. It is to the extent
that Suburban's allegations against Columbia
could affect service to the public that the
complaint teuches the Ffunction of the
Commission,

Entry dated January 6, 1987, at 10, & careful examination of the
record shows that Suburban, which has the burden of proof,

Grossman v. Public Utilities Commission, 5 Ohio St. 24 189, 214

MN.E.2d 666 (1966), has failed to show that any of the challenged
rates, charges, or practices have adversely affected service to
the publie.

Columbia's CTAPA program benefits the CTAPA customers
by providing them with lower-priced gas, and it benefits the
remaining customers by providing increased fixed cost contribu-
tions from loads that would not otherwise be served, as well as
the agency fees and supplemental charges, which are credited to
Columbia‘s GCR. It has no adverse impact on any of Columbia's
customers.

The same thing is true of Columbia's line extension
policies, which fairly balance the interests of both Columbia's
existing and prospective customers. Where an extension is
economically justified, Columbia will extend its distribution
mains at Company expense. Where it is not, the prospective
customer is required to deposit the estimated cost of the
extension. 1In that manner, both groups are protected from unfair

or unreasonable chargeg, and neither is adversely affected.
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This is also true of Cclumbia's marketing incentives.
All customers benefit from the attraction of new leads and the
resulting increase in contributions to Eixed costs. Once again,
there is no adverse impact upon Columbia's customers, since the
costs of the incentives are fully absorbed by cColumbia
shareholders.

Nor has there been any showing that these practices
have adversely affected service to Suburban's customers, They
are clearly no worse off, because Columbia has not even attempted
ko duplicate Suburban's facilities in order to raid irs existing
markets. It is true, of course, chat Subarban has lost gertain
new customers to Columbia, but suach lovses are & nacural and
inevitable result of competition., Suburban clearly had no vested
interest in serving those customers, and if it chose to iavest in
new facilities without a commitment from the customer to take
service, Suburban, and not its customers, should be foreced to
bear the loss,

In any competitive situation, there will Dbe successes
and failures, winners and lesers, Whatever its merits,
Suburban's complaint in this case was undoubtedly prompted by
Columbia's success in the marketplace. Columbia siould not be
penalized for that sucecess. Columbia has responded firmly to the
competition posed by Suburban, including its efforts to raid
Columbia's existing markets, but it has done so in a reascnable
and lawful manner which maximizes the benefits of competition for

all of its customers, while adversely affecting none of them.
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Por the Fforegoing reasons, Columbia submits that

Syburban has failed to sustain its burden of proving that

unreasonable, or unlawful,

Columbia's actions have been unjust,
its complaint should therefore be dismissed

and that in its

w
-

entirety.
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Notles: This opinion s ®ublect Lo formal revision before publication
In the Federal Heporter or U.5.App.D.C. Reports, Users are requested
Tina} errors [n ordor that corrections may be

Umes go to prose.

Huited States Gourt of Appeals

FOR THE DISTRICT oF COLUMBL: CIRCUIT

No. 85-1811
ASSOCIATED Gag DISTRIBUTORS, PETTTIONER
V.
FEDERAL ENERGY REGULATORY COoMMISSION, RESFONDENT

AIR PRODUCTS AND CHEMICALS, Inc, et al,,
ALGONQUIN GAg TRANSMISSION Comeany,
MA-TENNESSEE NATURAL Gag CoMPANY,
AMERICAN BAKERS ASSOCIATION,
AMERICAN GaAg ASSOCIATION,
AMERICAN PUBLIC Gag ASS0GIATION,
AMERICAN Papg: INsTITUTE, ING,,
ARKI ©, INc,,
AMoco Proot . rion CoMpany,
ARCO OiL. AND Gas Company,
ASHLAND Exproration, Inc,,
ARMSTRONG WORLD INDusTRIES,
ASSOCIATED Gas Dlsmmu’mns,
ASSOCIATION OF Texas INTRASTATE
NATURAL GaAs PIPELINES,
ATLANTA GAS LiGHT CoMpany,
BALTIMORE Gas AND ErLECTRIC Company,
BrookLYN UNiow Gas Company,

Bills of coata muat be Rled witkin 14 days nfter entry of Judgment The
WiLban - Eres Painmina Ca., (ne. - 789-0006 - Wasmivaton. 0.0 30003 court looks with hafavor upon mations to file bills of coats out of timu,
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Canot CORPORATION,
CanoLiNa UTiLITY CUSTOMERS ARSOCIATION, INC.,
CASCADE NATURAL GAS CORFORATION,
CENTRAL ILLINOGIB LIGHT COMPANY,
CHAMPLIN PETROLEUM COMPANY,
CHEMICAL MANUFACTURENS ABSOCIATION,
CHEVRON U,8.A. Inc,,
Ci71E3 SERVICE OIL AND GAS CORPORATION,
CrrizENS ENERGY CORPORATION,
Ciry oF WILCOX, ARIZONA gnd ARIZONA ELECTHIC
PoweR CoorERATIVE, INC,,

CoLUMBIA GAS DISTRIBUTION COMPANIES,
CoLUMBIA GAS TRANSMISSION CORPORATION,
CoLuMBIA NITROGEN CORPORATION AND NiFRO, INC.,
COMMONWEALTH OF KENTUCKY PusLic
SERVICE COMMISSION,

Conoco, INc,,

CoNSOLIDATED EbtsoN CoMPANY oF Nr  Yoni, Inc,
Consumens Power COMPANY AND MICHIGAN GAS
STORAGE COMPANY,

DeLH1 GAS PIPELINE CORPORATION,
DEPARTMENT OF PUBLIC SERVICE COMMISSION

3

TRANSCONTINENTAL GAS PIPE LINE CORPORATION,
TRANSOK, ING.,
TRANSWESTERN PIPELINE CoMpany,
TRUNKLINE GAS Company,

WEmRTON STEEL CORPORATION,
WESTCOAST TRANSMISSION COMPANY LimiTED,
WesST ViRGINIA CoNsuMER ADVOCATE,
WisConsiN POWER & LigHp CoMpany,
Union O1L Company of CALIFORNIA,
VALERO TRANSMISIION CoMPANY,
UNITED DISTRIBUTION CoMPANIEY,

UGI CarporaTION,

KANBAS FOWER AND LigHT CoMbANY,
STATE OF MICHIGAN AND MICHIGAN PupLic
SErvice CoMMIssioN,

Sourn JERSEY Gas CoMPANY,
WASHINGTON Gas LigHT CoMEANY,
ARIZONA PuBLIC SERVICE CoMPANY,

SUN EXFLORATION AND PRODUCTION CoMmpany,
BETHLEHEM STEEL CORPORATION, INTERVENORS

AND CONSOLIDATED CARE Nos, 86-1812, 86-1813, B6-1818,

OF THE STATE 0F NEW YORK, B85-1821, 8G-1830, BG-1836, 86-1001, 86-1006, 86-1007,
DiAMOND SHAMROCK EXPLORATION COMPANY, 86-1008, 86-1018, 86-1017, 86-1018, 86-1019, 86-1020,
EL PAs0 NATURAL GAB COMPANY, 86-1022, 86-1023, 86-1024, 86-1629, 86-1030, 86-1031,
EntEX, INC., 86-1032, 86-1034, £6-1035, 86-1036, 85-1038, 86-1042,

EXxxaoN CORPORATION, 86-1046, B6-1047, 80-1048, 86-1049, 88-1050, 86-1051,
FERTILIZER INSTITUTE, 86-1053, 86-1064, 86-105E, 86-1068, 86-1063, 86-1068,

Frorina Gas TRANSMISSION COMPANY, 86-1067, 86-1076, 86-1081, 86-1083, 86-1085, B6-1086,
FoorHiLLs Pivg LiNes (Yuxon) Ln., 86-1087, 86-1088, 86-1089, B6-1090, 88-1092, 86-10:4,
Gas DISTRIBUTORS INFORMATION SERVICE, £6-1095, 86-1097, 86-1098, 86-1099, 86-1100, 86-1102,
STATE OF LOUISIANA, 806-1103, B6-11583, 86-1164, B6-1155, 86-1228, B6-1236,

TENNECO O1. COMPANY,
TENNGAECO CORPORATION,
TEXAS EASTERN TRANSMIRSION CORPORATION,
TEXACO, INC,,
Ti:xAs GAs EXPLORATION CORPORATION,
TEXAS GAS TRANSMISSION CORPORATION,

and 86-1246

Petitions for Review of Orders of the
Federal Energy Regulstory Cominizgion
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Argued October 14 and 15, 1987 Brian J. Heisler and Kevin Sweeney for Amoco Gag Co,,

i petitioner in Nus, 86-1081 and 86-1154 and intervenor in

Decided June 23, 1987 Nos. 851811, 86-1016, and 86-1085; C. Burmett Drmn

Wiltiam W, Brackett, with whom Daniel F. Collins and for Oklahoma Natural Gag Co., intervenor in Nos.
G. Mark Cuok were on the brief for ANR Pipeline Co., §5-1811, 86-1067, 86-1088, and 86-1 163; and William 1.
ct al, petitioners in Noa, 86-1055 and 86-1067. Terry Harkaway for Consolidated Edison of NY, Inc., petitioner
Q. Vogel, Jeffrey M. Goldsmith, and William M. Lange in No. 86-1094 and intervenor in No, 85-1811, were an
entered appearances, rﬁf. Tulthhy Keegan for Association of Texas
. atural Gas Pipelines, Diane Siler for the

Roberta L., Halladay, with whom Jerome C. Muys and State of Lovisiana, and Barbara M, Gunther and Steven

. William ¢ for Uni Distribution Companies, h . /!
gotig::n;fsm in‘mﬂz ;E.mgsm‘:nd sint.e:'lwem.wm inp Nos.. 1. Kalizh for Consolidated Edison of NY, Inc. also entered
appearances, :

85-1811, 85-1016, 86-1067, 86-1087, and B6-1163; Wiltiam
Warfield Ross and Daniel Koffsky far Consumers Power Edward 7. Grender, Jr., with whom William. H, Penni.
Co., petitioner in No. 86-1047 and intervenor in No. man, Glen S. Howard, Gail §, Gilman, James P. Rathvon,
86-1811, and Thomas Patrick and Karen Cargill for The and James M, Bushee for the Process Gas Consumers
Peoples Gas Light and Coke Co, and North Shore Gas Group and the American Iron & Steel In
Ca,, petitioriers in No. 86-1155 and intervenors in Nos. ers in Nos, 86-1007 and 86-1008 and intervenors in Nog,
85-1811 and 86-1153, were on the joint brief. Janet M. 86-18L1, 86-1226, 86-1235, and 86-1246; Nicholas W, Fols
Robins for Consumer Power Cu., et al. and Mark Me- and David N. Heaps for Air Products & Chemicals, Ine,,
Guire for The Peoples Gas Light and Coke Co., et al, also et al,, intervenor in Mog, BE-1811, 86-1016, and 86-1017;
entered appearances, Step{m:n A. Herman and John . Froemming for the
John T. Miller, Jr. for Elizabethtown Gas Co., peti- Fertilizer Institute and Arnerican Bakers Assuciatim:l, in-
tioner in No.'85-1836, y and 86-1017; Ripdon

Robert A. Nelson, Jr. for Northwest Gas Co., with Institute, petit X
whom Donald K. Darkner and Daniel F. Stenger for CP Nos. 86-1811, 86-1016, and 86-1017; and John W. Harg.
National Corp, and Thomas F._I?ramy for Washl‘ngton wicke for Maryland Industrial Group, intervengy iy Nos.
Natural Ges Co. were on the Joint brief for petitioners 85-1811, 86-1016, and 86-1617 were on the joint brief,

in No, 88-1097T. ' ] ) Thomus (. Johnzon, with whom M.G. Brookshier and
Kenneth J. Nieges for Laclede Gas Co,, pelitioner in Charles McCloes, Jv., for Shell Offshore Inc, and Shali

No. 86-1001 and intervenor in No. 85-1811. Wesiern Electric and ) "tioner in Nos
David B, Robinson, with whom William J. Guste, Jr., 86-1016, 86-1017, and '

Allerney Geaeral, State of Louisiana, and Theodure L, 86-1811, 85.1812, and 85-1813; Harris S. Woud and

Joned for State of Louisiana, petitioncrs in No, 86-1053 Michacl G. Maloney for Arco Oi g Gas Co,, intervenor

and 86-1051 and intervenor in No, 86-1811; Patrick J. in Nos. 85-1811, 85.108

Nugent, James M. Costan, and Elisa J, Crammer for ment and Charles #,

Association of Texas Intrastate Nautura] Gas Pipelines, ‘ tioner in No. 86-1002 and intervenor in

intervenor in No. 85.1811; J. Paul Douglas, with whom Roscor C. Elmore for Cabot Corp., intervenor in Ng.
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(Friendly, J.) (“the [judicial] hackles bristle still more
when a financial penally is assessed for action that might
well have been avoided if the agency's changed disposition
had been earlier made known, or might even have heen
taken in exp.ess reliance on the standard previously es-
Lablished™), Cf. Joyce Motor Lines, Inc. v. United Stuics,
342 U.S. 837, 340 (1952) (requirement of adeousnte
notice for criminal enforcement of administraiive reguia-
tions). Moreover, if the Commission approves plans of
compliance 30 vague that enforcement i impaired, its
posture will be essentially that found fatally defective in-
MPC II: it will have authorized blanket certificate trans-
portation under rules not adequately grappling with the
potentially discriminatory effects.

The Commission's oracular procrastination {a blend of
Delphi and Fabius) makes challenges to the specifics of
“first come, first served” unripe. These challenges include
nssertions that the policy (1) gives inadequate attention
to contractual commitments or to “dependency” as bases
of distinction; (2) unduly threatens the security of sup-
ply of LDCs; and (3) disregards equities based on prior
payments for pipeline capacity. See, e.g., Brief of Inter-
state Pipeline Group at 35-36; Brief of Associated Gas
Distributors at 39-41, One intervenor also poses a care-
fully reasoned attack on the Commission for its failure
to consider alternatives such as an auction system. See
Brief of Baltimore Gas & Elee. Co. at 19-20. Though
the peint is much closer, the Commission’s vagueness and
lack of commitment are such that even this attack sp-
pears unripe. The ripeness doctrine seeks to

prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract
disagreements over administrative policies, and alen
to protect the agencies from judieia! interference un-
it an administrative decision has been formalized
and its effects felt in a concrete way by the challeng-
ing parties,

#
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Abbott Laboratories v. Gardner, 387 11.S. 136, 148-49
(1867}. Aa the Commission confined its disposition of the
issue to some general remarks in its supporting state-
ment, aur involvement in the merits at this stage would
defy these principlea.

HI. Rare CoNpITIONS

With the stated intention of imposing on pipelines more
of the risk and responsibility for their own business deci-
sions, the Commission has established a system of fexible
rates. See 18 CF.R. §§284.7, 284.8(d), 284.9(d).*
Tariffs are to provide for ceilings and floors, with the
pipeline free to charge anywhere within that band. Each
maximum rate is to be based on what is typically known
as “fully allucated cost,” ie., a rate such that, if the
pipeline carries projected volume at the specified unit
price, it should exactly recover all costs allocable to the
relevant service for the period. See 18 C.F.R. § 284.7(¢c)
(3]. Minimum rates are to be based on average vorinhle
cost. See 18 C.F.K. §284,7(d) (4} (if). The maximum
rutes are to vary depending on whether the service is
in a peak or off-peak period, and on whether it is firm
or interruptible service, A pipeline disconnting any aerv-
ice from the maximum rate muat, within 15 days of the
close of the billing period, report the maximum vate for
the transaction, the rate actuaily charged, the shipper's
identity, and any corporate affiliation between pipeline
and shipper. 18 C.F.R. § 284.7(d} (5) (iv).

¥ These auctions govern permissible rates for transporia.
tien by interstate pipelines under § 7 blanket certificates and
under § 311, Rates cherged by intrastate pipelines under gan
are required to be “fair and equitable” See NGPA § 3t
{b) (2) (A}, 16 U.B.C. §3371(b) (2)(A) {1982); 18 C.F.R
§§ 271.101-.1106 (1985). Order No. 436 also requires inlrn-
slate pipelines to sdhere to the restrictions on reRervation
fees thut Order No. 436 imposes on interstate pipeliney’
transportation. See 18 C.F.R. § 284.123(b),
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Pipelines may charge a ‘“‘reservation fee” for firm
service. Otherwise shippers could request whatever vol-
ume they liked, without cost and regardless of intent to
use. As requests would vastly exceed capacity, the pipe-
line could not rationally pler capacity ailocation, See
J.A, 457-60. Apart from the reservation fee, pipelines
are required to charge on a 'volumetric” basis, ie., a
simple charge per unit actually transported, without a
“demand charge" er “minimum bifl,"

A. Alsence of Finding that Prior Rates Were Unlawful.

The Interstate Pipeline Group objects that the Com-
mission did not make specific findings that any rates
charged by individual pipelinea were unlawful before im-
posing the new rate conditions. The Commission is not
required to make individual findings. however, if it exer-
cises its § 5 authority by means of a generie rule. See,
e.q., Wisrongin Gas Co. v. FERC, 1770 F.2d 1144, 11456-
68 (D.C. Cir. 1985), cert, denied, 168 8. Ce. 1960 (1986),
The pipelines seek to distinguish Wisconsin Gas on the
ground that it “involved specific findings as to a single
billing term,” to wit, minimum bill provisions that in-
cluded varisble costa. (Minimum bille charge for specifie
portiona nf contract demand even as to gas that is not
taken; the Commission believed that inclusion of variable
costs in such bills imposed an unjustifinble restriction on
customer choice of gas supply and improperly sheltered
pipelines from competition.}) The distinction is irrelevant.
What. justified the generic approach in Wiscongin Gas
was the Commissic.'s conclusion that any tariff vielating
the rule would have such adverse effects on the interstate
pgas market as to render it "unjust and unreasonable”
within the meaning of §5. That is precisely what the
Coammission has coneluded here.

The pipelines may be claiming that the Commission’s
failure to adduce evidence meeting the standards of
adjudication breaches the substantial evidence require-

S
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ment of § 19 of the NGA, 16 U.S.C. § 717r (1882). Apain
Wisconsin Gas is dispositive. There the court reaffirmed
the court’s conclusion in American Public Gas Ass'n v
FPC, 567 P.2d 1016 (D.C. Cir. 1977), that § 19 refer
ence to “substantial evidence,” located as it is in the pro-
vision guiding judicial review, does not dictata the pro-
cedure to be employed in FERC's notice-and-comment
rulemakings., Wisconsin Gas, 770 F.2d at 1167-68.

Finally, the pipelines’ complaint may be that the Com-
mission adopted its new rate criteria without “factual"
submissions tracing & relationship between rate practices
formerly permitted and the pvils that it sought to correct.
There may bo eircumstances in which such a claim would
prevail. In Electricity Consumers Resource Council v.
FERC, 147 F.2d 1511, 1514 (D.C. Cir. 1984), for ex-
ample, this court declared that “mere veliance on an eco-
nomic theory cannot substitute for substantial record
evidence and the articulstion of a rational basis for an
agency's decision.” In facl, however, the court in Elec-
tricity Consuners was persuaded that the Commiesion
had “inexplicably distorted” the theory that it claimed to
upply. Id. Here the pipelines peint te no such inexpli-
cable distortion.

Pramulgation of peneric rate criteria clearly involves
the determination of policy goals or objectives, and the
selection of means to achieve them. Courts reviewing an
agency's selection of means are not entilled to insist on
empirical data for every proposition on which the selection
depends, Wisconsin Gas made that clear. For example,
in the rulemaking proceeding parties had objected that
curtailment of the minimum bill would resuit In the pipe-
lines shifting costs to ita moet captive customers, The
Commission respended in part with a prediction that “the
increased incentive to compele vigorously in the market
would eventually lesd to lower prices for sl consumera.”
770 F.2d at 1161. The court aceepted this without record
evidence, presumably because it viewed the prediction ax
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al least likely enough to be within the Commission’s
authority. Clearly nothing in Electricity Consumer's ref-
crence to “economic theory” was intended to invalidate
agency relience on peneric factual predictions merely be-
cause they are typically studied in the field called eco-
nomics, Agencies do not need to conduct experiments in
order to rely on the prediction that an uznsupported stone
will fall; nor need they do so for predictions that com-
petition will normally lead to lower prices.

In suppart of this objeetion the pipelines do not identify
any factual proposition, relied on by i1« Comrmission,
that they regard zs requiring additional support. Actord-
ingly, the vbjection cannot succsed,

B. Allewance of Discounting Generally,

Several petitioners object that the Commission's allow-
ing pipelines to discount from the maximum rates is in
effect. an approval of “undue preference{s]” and "undue
diserimination” in violation of §%4 zud & of the NGA.
But “the mere fact of & rate disparity™ is not eneugh to
constitule unlawful discrimination. Cilties of Bethany v.
FERC, 727 F.24 1131, 1138 (D.C, Cir.], cert. denied,
469 U.B. 917 (1984). The reporting system will enubie
the Commission to monitor behavior and to act promptly
when it or another party detects behavior arguably fall-
ing under the bans of 554 and 5. This provision for
flexibility conforms to Congress's intention in the NGA
to allow a vital role for private contracting hetween the
parties. See United Gas Pipe Line Co. v. Mobile Gas
Servire Corp,, 360 U8, 332, 338-39 (1956) ; aee also Sea-
Lund Service, Inc. v, ICC, 138 F.24 1311, 131619 (D.C,
Cir. 1984) (rejecting proposition that “contract rates,”
based on individual contract but avajlable to similarly
situated shippers of like commodities, are automatically
violative of nendiserimination prineiple).  Accordingly,
given the Commission’s broad latitude to choose between
rutemaking and adjudication, see SEX v Chenery Corp,

IRSE OF RUSINESS FOR PHOTOGRAVHING.
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332 U.5. 194 {1947}," we could find the provisions illegal
only if they carried such 8 risk of allowing undue dis-
crimination or preferences as to be arbitrary and copri-
cious. We do not find the risk so high,

The Associated Gas Distributors call our attention ta
the problem of discounts in favor of a pipeline’s gas
trading affiliate. We recopnize that such transactions
may earry more than the usval risk of undue diserimina-
tion. Cf. NGPA § 601(b) (1) (E), 15 US.C. § 3431(b)
(1) {E) (1982) (imposing a special limit on pipeline
recovery of cost of gus purchased from afiiliate). But we
see no reason to think that such a discount should be per
se unduly diseriminatory. If a pipeline gives its gas
trading affilizte discounts identical to those given to un-
affiliated parties in identical circurastances, the discount
would not be unlawful merely on account of the affilia-
tion. Accordingly, the risk of such discounis proving
invalid is insufiicient Lo justify invalidation of the rile,

C. Potential Discrimination Between Bundied and Un-
bundled Tranaportation.

Other petitioners gugpest that the Commission's rute
regulations are invalid bocause they sanction undue dis-
erimination between unbundled transportation and the
transportation component of 3 bundied sales transaction.
That the ecriteriz governing permissible rates in the Lwo
categories are different, however, does not establish dis-
crimination between them. Most notably, the petitioners
point {0 no remsnn to suppose that, us a whole, unbundled
transportation service will recover a lower proportion of
its costa than will the transportation component of un-
bundled sales, Indeed, the rate provisions apecify that
the maximuom rates for each subeategory of unbundled
transportation are to be designed to recover “golely those
costs which are properly allocated to the service to which

Y See alae supra part I1.B 4.
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the rate applies.” 18 C.F.R, §284,7(d} (4}{i). That the
pipelings may offer discounts does not alter the case,
They do so at their own risk, see eapecially id. at § 284.7
(z.; {6} (ii) ({disallowing any rate seeking io recover
losses from a prior period); pipeline managements will
presumably aim at a pricing strategy that will, in fact,
Tully recover costs allocable to unbundled transportation.
We cannot evaluate the rule on the basis of an assump-
tion that they will not succeed. {We address below a claim
that the rate provisions disable pipelines from full re-
covery of unbundled teansportation costs,}

The claim of diserimination in favor of unbundled
transportation contains a more subtle arpument (or at
least the seeds of such an argument): even though such
rates may recover exactly the cost of service (just as for
the transportalion component of sales service), perhaps
the flexibility afforded pipelines will in effect give un-
bundled transportation an advantage over sales service.
The possibility is hardly one that we may rule out a
priori, But we think it a problem that the Commission
ghould be free to seive if znd when it develops, As the
Commission’ peints out. the historical problem has beep
that unbundled trarsportation rate provisions put it at
a Misadvanioge a8 against sales service. J.A. 318 No
one appears to dispute that finding. ¥t seems wholly
suitable for the Commission to experiinent with one rate
structure in this specialized area; if it proves a tri-
umphant. success, the Commission will doubtless have ap-
portunities to extend it to sales.

D. Selective as Opposed to Uniferm Discounts,

“.me parties accept the concept of prive discounting
but argue that the Commission should allow only “uni-
form’ discounting {in effect requiring a pipeline to pro-
mulgate in advance Lhe criteria under which it would
provide discounts). The Commission, huwever, made the

ot
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judgment that such a rule would unduly stifle discount-
ing. J.A. 478-83. It saw substantial gains from such
discounts: cheaper fuei supplies for the price-elastic
customers receiving the discounts; reduced revenue short-
falls for pipelines that would otherwise jose the business
altogether; and protection for non-favored customers
from rate increases that would ultimately occur if pipe-
lines lost volume through inability to respond to com-
petition. J.A. 483,

Far much the same reasons that courts allow adminis-
trative agencies the leeway to choose between rulemaking
and adjudication (variability of ecircumstances, difficulties
of foresight), we think that the Commission was within
its power to allow pipelines a parallel choice. But, just
ays courts insist on a degree of agency comsistency, see,
e.q., Local 32, American Federation of Gov't Employees v,
FLRA, 774 F.2d 498, 502 (D.C. Gir. 1986), we expect
that the Commission will exact from the pipelines as much
consistency of application aa is necessary for both to be
in conformity with §4 4 and 6.

E. Consistency of “Value-of-Service” Discounting with
MPC I1.

The Amerjcan Public Gas Association and others con-
tend that the general consent to selective discounting vio-
lates this court's decigion in Maryland People’s Counse!
w. FERC (“"MPC II"), 161 F.2d 780 (D.C. Cir. 1985).
The attack is directed especially to Commission sugges-
tions—in supporting statements, not the rule itself—that
discounting intended to meet competition from alt~cnative
fuels or indeed from other pipelines is not per se unduly
discriminatory. J.A. 476.

Petitionera misconoeive the acope of MPC I1, Pipelines
were using their market power in the transportation
market to diseriminate findirectly} in the sale of gos, a
commodity that Congress had coneluded was produced
under roughly competitive conditions. In the sale of such
a caommnchity there ik o peanomie 0 iBemtion 8- 1

T T T Ty
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ing different prices based on the purchasers’ differing
access to substitutea (ie, their price elasticity of de-
mand}. Indeed, if a product is produced under competi-
tive conditions, auch price discrimination canmol occur
unless a bottleneck with market power stands between it
and the customers. By contrast, pipeline transportation
service is marked by a degree of natural monopoly, J.A.
306-06, 362, 481 (i.e., longrun average costs decline in the
relevant range of production). See 2 A, Kahn, The Eco-
nomics of Regulation: Principles and Inatitutions 119-23
(1971). In much an industry, “value-of-gervice” rate-
mzking (ie., rates varying on the hasis of differing de-
mand characteristics} has an established place® theugh
not an uncontested one.'® The equitahle argument in favor
of gsuch differentials is that they may benefit captive
customers by making a contribution to fixed coats that
otherwise would not be made at all. (The efficiency argu-
ment is that guch differentials will raise total velume
eluser to the lavel it would attain if all sales were priced
at marginal cost.)

11 See E. Gellhorn & R. Pierce, Regulated Industries 186.89
(1987).

'+ See Tye & Leonsrd, On the Problema of Applying Ramaey
Pricing to the Railroad Industry with Uncertain Demand
Elaaticities, 17A Transportation Research 439 (1983); Tye,
Ramaey Pricing and Market Dominance Under the Stagpers
Rail Act of 1980, 24 Transportation Research Forum 667
1983) ; Meyer & Tye, Toward Achieving Workable Competi.
tion in Industries Undergoing & Transition to Deregulation
(March 19, 1987) (unpublished). We do not understand these
tritica to attack rate differentisls where application of some
appazently sgalitarian priociple, auch as an equal revenue.
to.variablecost ratie, would result in prices for some cus-
tomers or commodities sbove what ‘he profit-maximizing
monopolist would charge. See Tye, Ramsey Pricing and Mar
ket Dominance Under the Staggers Rail Act of 1980, &
Transportation Rasearch Forum at 669-70; Henderaon, Price,
Diseriminatiun Limita in Relation fo the Death Spiral, 7 En-
ergy Journel (No. 8) 33, 37 (1986).
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These justifications were missing in MPC II. There
the court found that the then-existing hlanket certificate
regulations allowed pipelines to deny captive consumers
access to the spot market for gas, whils providing it for
the non-captives. 761 F.2d at 788. This allowed pipelines
to preserve the revenues attributable to transportation of
gaa to fuel-switchable customers, while continuing to aell
thelr inventory of overpriced gas to captive customers.
The Commission advanced an argument thal, the pipelines’
receipt of tramsportation revenues would redound to the
benefit of captive customers—an argument that soumncs
like the one advanced above. The court said no. First,
we said that the Commisison had offered no reasen to
think that the captives conld not enjoy the fue! switch-
ables’ contribution to fixed costs even if the Commission
conditioned the program on equal aceess for captive con-
suners—precisely what the Commission has done here.
Id. Second, we pointed out that the Commission had
nowhere angwered the petitioners' argument that the cap-
tives’ loss through lack of access to the wellhead market
would greatly exceed their gain through the fuel-swilch-
ables’ contribution to fixed costs. Id. Here, of course, the
Commission is providing access to the apot market., Thus
the facts here obviate our two recsons for rejecting the
Commission’s argument on contributions to fixed costs.

To read MPC II as a rule that, price differentialp based
on demand conditions are slways unduly discriminatory
would render the decisfon a defiant and unrezsoned excep-
tion to the gereral paltern. The judicial aceeptance of
such price differentials is longstanding. For nearly 100
years, for example, the courts have interpreted the anti-
diserimination provisions of the Interatate Commerce Act
to allow the ICC to approve differentials justified ex-
clusively by competition. See, e.g., Tezas & Pacific Ry. v.
ICC, 162 U.8. 197, 218-19 (1886) ; Dresser Induatries,
Ine. v. ICC, 714 ¥.2d 688 (5th Cir. 1983) (review under
three different anti-diserimination provisions) ; Nativnal
Gypsum Co, v, United Stutes, 363 F. Supp. 941, 94649
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(W.D.N.Y. 1973) (enumerating cases following this
view). Indeed, the Supreme Court has even struck down
an ICC finding of unlawiul diseriminatien where it ap-
peared o be based on an abeolite rule that compatitive
conditions could never Justif. a rate differential. Eastern
Cenlral Motor Carriers Ass'n v. United States, 321 U.S.
194 (1944},

We have answered the claims that the rate provisions
of Order No, 436 put it in viclation of our mandate in
MPC 1I. This is not to say, of course, that Ye Commis-
sion is free to uphold every price dietinctio based on
different demand elasticities, It has long been :ontended,
for example, that rate differsntiala based exc JAsively on
competition between tranaporters with mimilar cost fune-
tians may end up foreing captive customers to bear dis-
proportionats ghares of fixed costs without any offsettirg
gain in efficiency. See, e.g., 1 A. Kahn, The Economics
of Regulation: Principles and Institutions 159-81, esp.
170 (1970). The contention js not self-evidently true: jf
the demand of buyers with access to competing carriers
is at all price elastic, the price reductions they enjoy will
raise their demand close to competitive levela. [n any
event, _Lhe Commission may properly defer its ultimate

F. impact of Discounting on Pipeling Solvercy.

Petlt.oners ANR Pipeline Company and Colorado In-
terstate Gas Company fault the regmlationa for allowing
the pipeli t below the ceilings but never 1o
charge more, To the Commission's defenge that the dis-
counting mirrors the world of unregulated firms, they
respond that in such a world the cireumstances where
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market conditions force a firm to discount are likely to be
matched by ones allowing the charge of premivm. (In
equilibrium firms will earn & normal profit.) Here, they
argue, the rules parsllel only the downside of the un-
regulated market. As n result, they Bry, return will neces-
sarily be less than in other industries with corresponding
rishs, in violation of FFC v, Hope Natural Gas Co., 320
U.S. 691, 603 {1543).

We can imagine a rate methodvlogy wuder which this
contention would be sound. Suppose that . pipeline has a
cupacity for transporting 120,000 units a Jrear, that each
year's share of fixed costs amounts to $90,%00, and that
variable costs are $.10 per unit. In an init.<l rate case,
the Commission projects volume at 100,000 units, and
thus sets a maximum price of $1.00 per unit {($.90 23 a
share of fixed costa and $.10 for variable conts ;.

While those rates are in effect, suppose the firm in
fact carries 100,000 units at $1.00, but, spotting arket
opportunities, carriea another 10,000 units at 3.7 per
unil for custemers who would switch to alternative *iyuls
if the transportation charge rose above $.26 per writ
{1f the pipeline knew that $.25 was the switchover point,
it would charge that, but it may not Lnow exactiy.)

In the next rata case, suppose the Commission projects
use at 110,000 units, and accordingly ‘ets the maximum
price at $.92 per unit {$.10 for variable costs and §.82
($90,000/110,000) for fixed coats). Such a rate would be
sufficient to recover costs only if the pipeline carried
110,000 at the maximum rate; but the evidence over~
whelmingly suggests that it will not be able to uo so—
the extra 10,000 units of businesa were due to the dis-
count. Unless some change in circumatance saves the
pipeline, revenue will be $94,000 (392,000 for 100,060
units transported at the maximum rate plus $2,060 for
10,000 units at $.20), against costs of $10L,000 ($90,0u0
fixed and $11,000 variable),
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We see no reason, however, to suppese that the Com-
mission intends such calculations, [Its only statement
relating to projections, i8 C.F.R. 5284.7(c) (8), indi-
cates the contrary:

The pipeline's revenue requirement allocated to
firm: and interruptible servizea should be attained by
providing the projectad units of service in peak and
oﬂ‘-geak periods at the maximum rate for each
service,

In jts commentary, the Commission pointed to this passage
as proof of s agreement with MP(Q's supgestion that
“revenue projections in rate filings {should] assyme that
all sales and transportation volumes will be charged at
the maximum rate” J.A. 484, Thus, it appears that
“rate” in §284.7(c) (3) refers to the maximum unit
price, not to projected throughput. This would appear to
undermine any fear that the Commiasion might employ
the dubious procedure hypothesized above.

- L - -

Thus we find no Jegal defect in the rate pravigions of
Order No. 436.

IV, CoNTRAGT DEManD (“CD™) ADJUSTMENT

Loca] distribution companies require a firm supply of
gas. Typically they have iznked to pipeline sales gervice
to fill this need. Firm saivn contracts give the customer
the right to demang, and obligate the pipeline at all times
to stand ready wo deliver, a certain quantity of gas per
day, generally known in the industry as “Contract De-
mand” ar “CD.” Once the arrangement receives the neveg
sary certificate under § 7 of the NGA, the LDC's entitle-
ment and the pipeline's ohligation acquire a legal existence
independent of the contract and persist until the Com-
mission issues formal approval of “abandonment.” See
California v. Southland Royalty Co., 436 1S, 519 {1978) :
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Panhandle Eastern Pipe Lins €o. v. Mickigan Censoli-
dated Gag Co.,, 177 F.2d 942, 945 (6th Cir. 1949). For a
“full requiremenis” customer, relying on a single pipe-
line, the CD will amaunt to its entire anticipated gas
needs; “partial requirements” ecustomers, as the name
suggests, rely on more than ane pipeline,

“Demand charges” are based on CD and are payabile
regardless of the customer’s actual use; having thus com-
mitted itself to partial payment for the gaa covered by
its CD, a customer pays only a “commodity charge” when
it actually takes gas.* Thus, if the demand charge is §1
and the commodity charge $3, the customer will swilch
to an alternative supply only when the alternative’s total
cnst (transportation and gas) is under $3, even though
(in a sense) gas at $3.50 would be a better bargain, (It
ie better only “in a sense” because the customer gets a
security of supply fram ita pipeline supplier that it does
not get in the spot market.) The relation with a regular
pipeline supplier thereby constrains the customer's prac-
tical freedom to take advantage of open access to the
wellhead market. The higher the CD in relation to its
total usage, and the higher the demand charge as a pro-
portiun of total price, the more severe iz the constraint.

To make the eustomers’ access meaningful, Order No.
436 provides customers a limited right to unilaterally
modify their contracts with pipelines who elect to aperate
under the Order. It entitles any party with a firm sales
contract on the date the pipeline becomes subject to
Order No. 436 ™ to (a) convert apecified percentages of

" Order No. 436 largely retains this two-tiered rate struc.
ture, with firm transportation customers paring a “resorva.
tion” fee far the guaranteed right to call on a certain simonnt
of the pipeline’s eapacity and & “volumetric” fee to cover the
varigble cost of providing the service actually called for., See
2upro part {11,

" A pipeline becomes subject to the provisions of Grder
No. 416 for these purposes when it accepls a blanket certifi-
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