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In the Matter of the Complaint of
The Suburban Fuel Gas, Inc.,

Compliainant,

V.

8

Columbia Gas of Chio, Inc.,

Respondent,

Relative to various alleged visla-
tions of the Ohio Revised Code.
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ENTRY
Commission finds:

On August 29, 1986, The Suburban Fuel Gas,
Inc. (Suburban} filed a complaint with the
Commission against Columbia Gas of Ohio, Inc.
{(Columbia). The complaint gquoted various
sections of the Ohio Revised Code and alleged
that Columbia had violated these sections.
The complaint alleged no specific facts to
support the complaint.

On September 23, 1986, Columbia filed a
motion to dismiss the complaint. Columbia
alleged that Suburban had nc standing to
bring the complaint and that Suburban had
failed to state reasonable grounds for
complaint. Columbia argued that under
Section 4905.26, Revised Code, the Commission
will order a hearing only if reasonable
grounds for complaint have been stated. In
addition, under Rule 49¢1-9-01, Ohio Adminis-
trative Code, a complaint shall contain a
brief statement of the facts which constitute
the basis of the complaint.
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On October 9, 1986, the attorney examiner
ordered that Subkurbi,, file a more definite
statement allegi.g the facts that are the
basis of the cromplaint azyainst Columbia,

an Qctober 2, 1986, JInuburkan filad an
amended _omnlaint. The amended complaint
stated t at Gulumbia and Suburbar are compet-
itors, p.rticularly within Wood County, and
its county seat, Bowling Green, Ohio.
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suburban charged that Columbia is cffering
general sarvice <usStomers within Columbia's
northwestern region, which includes parts of
wood County, lower razes than Columbia's
general service rates on file with this
fommission. Suburban states that the lower
vates are being charged on 2 discriminatory
basis without regard to the service
characteristics or requirements of customers
gimilarly situated and for the purpese of
destroying competition. ln sSome Ccases,
Suburban continues, the lewer rates are being
charged without compliance by Columbia with
statutory £iling requirements. In addition
+: the lower rates, suburban states that
Columbia's tariffs and municipal rate
contracts, including the municipal rate
contracts in effect in Hancock, Henry, and
Wood Counties, Ohie, provide that the
customer's service line shall be installed
ard mrintained at the sustomer's expense
(p.03.2.0. No, 1, First Revised Sheet No. 5
and Original sheet No. 6, S8ection 22).
dowever, according to suburban, Columbia hds
offerad to provide and has provided customers
service lines free of charge. Suburban
complains that the free lines have been
offered on a discriminatory basis and for the
purpose of destroying competition, In
addition, the tariff and municipal ceontracts
provide that whenn a distribution main
extension is requested for service for
commercial oY industrial purposes, the
applicant skall depnsit with Columbia the
astimated cost of the extension (P.U.C.0. No.
1, Original Shee- No. &, $Section 34} .
However, Suburban charges that Columbia has
offered and has provided commercial and/or
industrial customers extensions without
requiring deposits. Agailn, Suburban belisves
that the failure to require deposits is done
on a discriminatory basis and for the purpose
of destroying competition. suburban asks
+hat a hearing be set and also asks for an
prder, pending & hearing en the complaint,
directing Columbkia to cease any yiolaticns of
+he law alleged by BSuburban. Suburban
sharges 1.3t Columbiz's actions have viclated
Sections 4305.30, 4905.32, 4905.33, and
4905,35, Fevised Code,
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0n November 12, 1984, Columbia filed a motion
to dismiss the amended complaint. Columbia




i.l.%' )ISK 'i"iil ('I;H.’]‘Ii"‘r'r “lV'IL'\'l‘ THE MICRGPHOTOGRAPH APPLARING ON T1HS FLM
“ﬂl“!lél‘i l_.: ﬁ‘f Al UiU\‘lE; ANY COMPLETE REPRODUCTION OF A CASYE FILE IOUL-
MENT DE) VERED N, THE RliGUIAl(.C()UR.‘Sli OF BUSINESS FOR PHOTOGRAPHING,

et d®TL PROCESSED /= P =87

CAMERA OPERATOS

GA~CSEH

presented three arguments. The first is that
Suburban (s without standing to raise the
issnes presentad by the complaint. Columbia
argues thot the Commission has long held that
under Sention 4905.26, Revised Code, a
complainant must state reasonable grounds for
complaint which a complainant cannct do if
the complainant has no real interest in the
cubject matter of a proceadiny, Columbia
states that Suburban has not alleged any
injury or any possible prospective injury,
suburban is no* » custamer of Columbia but a
competing utility. <Columbia argues that
Suburban's standing can orly be derived from
its status as a competitor. Columbic be-
lieves that the Commissisn has not recognized
a utility's standing to challenge a competi-
tor's operations absent special circum-
stances. In addition, according to Columbia,
Sections 4905.30, 4905.32, 4905.33, and
4905.35, Revised Code, are intended to
protect utility customers from discrimination
ana unfair competition and not to protect
utilities from competition with other util-
ities. Columbia argues that the General
Assembly did not intend that the Commission
pzlance the interests of two ccmpeting
uti:sties in complairt cases. Columbia
argues that S_Lurban crnnot assert the rights
of Columbia's custumers against
discriminatory rate practices. Therefore,
Columbia argues that Suburban has no standing
to bring this complaint.
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Columbia's second argument is its c~ontention
that Suburban has failed to state :easonable
grounds for complaint under Section 4905.26,
Bevised Code. Cnlumbia contends tha® the
amended complaint is not stated witbh suf-
ficient specificity of details as to the
facts that are the basis of the complaint as
required by Rule 4201-9-01, Chic Administra
ive Code. Columbia arques that Suburban has
l.sted various services srovided unlawfully
by Columbia but has cmitted the names of the
customers who were offered or provided the
service, the precise locations af those
services, and the dates th2 alleged actions
cceourred, According +o Zolumbia, chere are
lawful methods to offer a "general service”
sustomer a rate other than that set forth in
the tarifss, A customer's load profile and
other saaracteristics may qualiry for a
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In addition, according to
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and ] viclations.
Columbia argues that

if Suburban had the
information, Suburban should have provided
it, and if Suburban did not have the informa-
tion, this complainant

N

"is nothing more than
4 fishing expedition"®,

The third argument cf Columbia is that the

amended complaint alleges anp improper prac-

tice over whica, i Columbia, the

1851 Suburban
was violating jits

installation

of customer Service line..

regarding the
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"vipolata® sole function
is to ¢ “ine the scope of the public utility
obligatlon, and once the activity is outsidae
Lthe spope of public utility obligation, the

Commission has no jurisdiction,

On Decembper 8, 19gs,

memorandum contra ta Celumbia's secend metion
v dismise, Suburban hkeliaved that the

sranding isgne and the reasonable groynds for

Suburban filed its
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complaint issue raised by Columsia's November
12, 1986 motlon to dismiss had already been
discussed adequately by Suburban in ivs
Octoher 22, 1986 memorandum contra to
Columbia's first motien to dismiss. However,
Suburban argued that it is indeed injured by
Columbia's alleged vielations of the stat-
utes, code, and tariffs. Subuxban alleges
that while it serves less than «,000 custom-
ers, Columbia, which serves gver one million
customers, is more able to absorb losses
associated with the unlawful practices
alleged in the complaint, Suburban argues
that the alleged viclations have a direct
impact not only on Columbia's customers but
on Suburban as well, Suburban also argues
that Columbia is hypocritical in arguing that
a utility may not use Section 4305, 26,
Revised Code, to confront a competitor when
Columbia itself has filed a similar complaint
with this Commission under Section 4905.26,
Revised Code, alleging uvilawful competition
by the respondent in har prceeesding,
Columbia v. Atwood Resources, Int., Case No.
86~2175-GA-CS5, filed November 17. 19EB6.
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Suburban also replied to Columbia‘'s con-
tention that the Commission has no jurisdie-
ticn over the installation and maintenance cf
customer service lines. Suburban argues that
Columbia's tariff specifically provides that
"the customer shall he responsible for
installing and maintaining such .ines" and a
departure from this is a violation of the
tariff. Not cnly does Columbia violate this
tariff when Celumkia allegedly irstalls lines
free of charge, Suburban argues, but also
Columbia wvinlates the statutes that prohikit
special rates and other discriminacory
tactics. Suburban argues that this Commis-
sion has jurisdicticn over the issue whether
Columbia is violating its tariffs by install-
ing lines free of charge.

GISSHX™MI AINT

Fus -

2%

Wit SITL NO ONTYVEdGY HAVIDOLGHAOID TN L IVHL AL

INTHAVIOOLON ¥0d SSANISOT 40 ISy :
SO0 T TSV VA0 NDLLNKIOUdI SLITdR0D ANV LIVEMDOV NV ST dIiis

"t
.

Finally, Suburban argues that its complaint
states sufficient details to satisfy Commis-
sion rules and avoid summary dismissal. The
Coamission would make no determination on the
merits of the complaint simply by ordering
Columbia to anawer the conplaint or by
setting an evidentiary hearing. Suburkan
arques that a Commissicen determination can be
made only after a full hearing at which both
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the cowplainant and respondent would present
ovidence. The complainant will have the
burden of proving the allegaticns pf the
complaint. However, Suburban argues that
Columbia would require Suburban to meet 1ts
burden of procf in the filing of the com-
plaint itself.

On December 18, 1986, Columbia filed its
reply memoprandum in response to the memoran-
dum contra filed by Suburban on December 8,
1986. Columbia argued that it is insuffi-
cient for Suburbhan to contend that, as a
competitor of Columbia, Suburkan has alleged
that there has been or will be an unjury.
Columkia argues that the economic injury
resulting from lawful competition should be
insufficient to confer standing to challenge
the legality of a competitor's operations.
Columbia alse contends that the Atwood case
is different from the instant case in that
Columbia is contending that Atwood Resourcas,
Inc. has not properly submitted itself to
Commission jurisdiction, and Columbia has
standing to challenge unregulated utilities.
However, Columbia believes that suburban has
no standing to raise the issues contained in
the instant complaint because Suburban is
simply affected as a competitor.
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In addition, Columbiaz again contends that
Suburban's complaint is lacking in sufficient
detail. Columbia would refer the Commission
to its complaint in Atwood which Columbia
belijeves conuains the necessary degree of
detail. Columbia again argues that it cannot
pessibly determine the terms under which a
customer was served unless folumbia knews the
name of the customer and the location whzare
the service was provided. Columbia argues
+hat the complaint is so vague that if
Columbia were required &0 answer the
complaint, Columbia could do little more than
generally deny +hat its actions were
unreasonable or unlawful.
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As for the issue of whether or not the
cammission has jurisdiction over customer
service lines, Columbia argues that the
Commission lacks jurisdiction over
nen-utility services such as the installation
snd maintenance of customer service lines.
Columkbia argues that if Polumbia elects to
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provide those services, Columbia is sukject
to the same rules as a private person.

Because Columbia believes that Suburban has
ne standing, has not stated reascnable
grounds for complaint, and has alleged
matters outside Commission jurisdiction,
Columbi- asks again that the complaint be
dian’

crticns of Section 4905.26, Revised

-
H

romplaint in writing against
blic wutility ... that any
or service ... charged ...
msed to be ... charged ...
any respect unjust, un-
9le, unjustly discrimina-
1justly preferential, or in
n of law ... and, upon
t of a public utility as to
:ex  affecting its own
w service, if it appears
ijonable greunds for com~-
e stated, the commission
a time for hearing ...
added) .
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15 of Section 4905.30, Revized

¢ utility shall print
‘h the public utilities
‘chedules showing all
... and charges for service
wf every kind furnished by it, and
all rules and regulations affecting
them.
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Section 4905.32, Revised Code, reads in part:
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No public utility shall charge ...
a different rate ... or charge for
any service rendered, or to be ren-
cered, than that applicable to such
service as specified in its sched-
ule filed with the ... commission
-+« « No public utility shell
refund ... directly or indirectly,
any rate ... or charge ... or any
part thereof, or extend to any
person, firm, or corporation any
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regulation, privilege, or facility
except such as are specified in
such schedule and regularly and
uniformly extended to all persons,
firms, and corpcrations under like
circumstances for like or suhstan-
tially similar, service.

Section 4905 33, Revised Code, reads in part:

No public utility shall directly or
indirectly, or by any special rate
.+. Or other device ... charge ...
any person, firm, or corporation a
greater or lesser compensation for
any service rendered, or to be
rendered, except as provided in ...
the revised code, than it charges
«.. from any other person, firm, or
corporation for deoing a like and
contemporaneocus service under
substantially the same
circumstances and conditions. No
public utility shall furnish free
service or service for less than
actual cost for the purpose of
destroying competition.
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Section 49905.35, Revised Code, reads:

No public utility shall make or
give any undue or unreasonable
preference or advantage to any
person, firm, corporation, or
locality, or subject any person,
firm, carporation, or locality to
any undue ¢r unreascnable prejudice
or disadvantage.
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The question before us is whether Columbia's
motions to dismiss Suburban's complaint
should be granted. Columbia argues that
Suburban has no standing to bring this
complaint aga.nst Columbia, that Suburban has
failed to state reasonable grounds for
complaint, and that part of the complaint
coneerns matters outside +he Commission's
jurisdiction.
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As for the standing issue, the Commission
finds that Suburban does have standing to
brirg this complaint., Under Secticn 4905.26,
Revised Codz & utility may brirg a complaint
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upon any nmatter affecting Ilts own service.
Suburban has clearly alleged that Columbia's
actiens affect Suburban's service. Whether
or not injury or prospective injury is a
requirement for a complaint under Section
4905.26, Revised Code, Buburban has also
clearly alleged that Ceclumbia’s actions have
caused Suburban injury. Whereas it may be
true that the intent of Sections 4905.38,
4905.32, 4905.33, and 4905.3%, Revised Code,
wag to protect utility customers, and not
utility competitors, from unfair competition
and discrimination, the statutes are written
broadly enough to encompass thes allegations
of Suburban against Colur’ .. The Commissicn
finds that Suburban har inding +o bring
this complaint against €. = .ia,
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Secondly, the Commission finds thai Suburban
has stated reasonable grounds for complaint
with sufficient specificity to avoid
dismissal at this point in the proceeding.
The Commission believes that Suburban's
allegations are sufficient to allow Columbia
to answer the complaint. Any greater degree
of specificity can be cbtained in the
discovery process or at the evidentiary
heering on this matter.
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Thirdly, the allegation that Columbia is
violating its tariffs with regard to the
installation and maintenance of customer
service lines is a matter within the juris-
diction of the Commission. An allegation
that a tariff provision is being applied to
one party and not another by a utility 1is
clearly proper grounds for complaint under
Section 4905.26, Revised Code.
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The Commission finds that this complaint
should not be dismissed and orders Columbia
te answer the complaint by January 26, 18987,
Having allowed the c¢omplaint, the Commission
makes it clear that no finding is made on the
merits of the complaint at this time., It is
clear to the Commissicn that Suburban may
bring this complaint against Columbia. It is
equally clear that in complaint cas=s, the
complainant has the burden of proving the
allegations c¢f the complaint. In Solscund
Indugtries v. The Ohio Bell Telephone
Cempany, Case No, 76-86-TP~C38. December 2
1978, the Ccommission found that 1t was no
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