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INTRODUCTION 

Pursuant to Section 313(a) of the Federal Power Act1 (“FPA”) and Rule 713 of the 

Rules of Practice and Procedure of the Federal Energy Regulatory Commission 

(Commission)2, the Public Utilities Commission of Ohio (PUCO) respectfully requests 

                                                           
1  16 U.S.C. Sec. 8251(a) 
2  18 C.F.R. Sec. 385.713 
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rehearing of the Order Establishing Just and Reasonable Rate (Order) issued on 

December 19, 2019 in the above-captioned docket. 

In the pages below, the PUCO protests the Order on many grounds (substantive 

and procedural). This protest is necessary not because of some principled objection to the 

use of a market-based approach to protect and advance the public interest. Ohio’s current 

laws, policies and its behavior show a strong commitment to and belief in the power of 

effective competition where and when it can better serve the public interest through 

service availability, service quality and price outcomes.  

Beginning in 1973, Ohio was the first state in the nation to unbundle retail natural 

gas supply from delivery services so that consumers could act on their own preferences 

and better address the natural gas supply shortages produced by federal actions and 

inactions. Ohio’s actions to unbundle delivery services from natural gas supply and 

require delivery services to be provided on a comparable and non-discriminatory basis 

occurred prior to the Commission’s similar initiatives in Order 636 and related Orders.  

Ohio has consistently developed and implemented pro-competitive policies in the 

transportation and telecommunications sector in alignment with pro-competitive federal 

policies. 

And, in 2001 (through legislation enacted in 1999), Ohio retail electric consumers 

served by investor owned electric utilities received the right to competitively source 

electricity supply through the availability of unbundled, comparable and non-

discriminatory delivery (transmission and distribution) services. One of the more 
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contentious issues the PUCO had to deal with as part of this restructuring effort involved 

determinations of how much, if any, “stranded cost” recovery should be made available 

to incumbent generators. Today, and by the terms of the Order, a state allowance of 

“stranded cost” recovery would fall within the definition of a “subsidy.” Yet, in Order 

888, the Commission told states considering retail access that if the states did not 

properly provide what the Order now labels a subsidy in conjunction with enabling retail 

access, the Commission would do so.3 

Ohio’s efforts to implement its retail electric restructuring legislation had to 

withstand: the re-regulation forces inspired by wholesale market manipulation 

perpetuated by a number of industry outliers that occurred under the Commission’s 

supervision; the Commission’s prolonged accommodation of owners of transmission 

systems that elected to create commercial and physical seams in Ohio and the region by 

joining different regional transmission organizations (RTOs); and, the Commission’s 

failure to ensure that the critically important RTOs were fully functional within the time 

that the Commission had specified. 

The electric sector restructuring muddle that Ohio has had to work through to 

sustain its pro-competitive efforts has significantly contributed to a retreat by some states, 

like Michigan, West Virginia, and Virginia, to turn away from comprehensive pro-

                                                           
3  Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by 
Public Utilities Recovery of Stranded Costs by Public Utilities and Transmitting Utilities 75 FERC 61,080 at pg. 
442 et seq. (1996). 
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competitive retail access plans. The difficult and challenging transition experience also 

prevented other states from even considering venturing in the direction of retail access. 

And for all of what Ohio has been through and done to keep moving in a 

pro-competitive retail access direction, the Order singles out one piece of state 

legislation, Ohio’s Substitute House Bill 6 (House Bill 6)4, and then wrongly cites the 

legislation as evidence of state action to increase out-of-market support.  

The protests explained in more detail below do not arise because of any hostility to 

important efforts to harness market forces for the benefit of the public interest. Instead, 

the protests arise because of what the Order will do to create or feed this hostility because 

of the substantive outcomes that its directives will reveal as the many blanks are filled in, 

from concern about these presently unknown substantive outcomes or the time it will take 

before they are known, and from concern regarding the abrupt turn the Order takes in the 

direction of not seeking a more balanced accommodation of the rights of states like Ohio 

to legitimately exercise their police power for the benefit of the health, safety and welfare 

of their citizens—a power reserved to the states by the Constitution and the FPA itself. 

Instead of promoting an appropriate coordination between the states and the federal 

government that is a necessary condition for meeting electric sector reliability objectives 

and harnessing market forces to serve the public interest in reliable service and 

                                                           
4  House Bill 6 was but one of the bills enacted in Ohio in 2019. For example, Ohio House Bill 166, effective 
in 2019, supplemented Ohio’s existing pro-consumer and pro-competitive electricity policy set forth in Ohio 
Revised Code Section 4928.02 by adding language to ensure that customers’ meter data is provided in standard 
format in as close to real time as is economically justified to “…spur economic investment and improve the energy 
options of individual customers.”  
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reasonable rates, the Order will discourage such coordination. The Order’s failure to 

include the resource-specific FRR option that the Commission previously included in the 

prescription of a just and reasonable remedy is a prime example of the extent to which the 

Order left behind any accommodation of state action for states like Ohio.  

At a time when the Commission has already significantly delayed the reveal of the 

three-year-forward capacity price, it is the PUCO’s fear that the forces set in motion by 

the Order will promote long-lived uncertainty. This will, accordingly, strongly motivate 

states and market participants to take flight from the consequences attributed to the 

Order. 

The Order unreasonably interferes with the lawful exercise of state police power, 

fails to accommodate the lawful exercise of such police power, and contravenes authority 

reserved to the states by the FPA. The responsibility of states to consider and advance the 

health, safety and welfare of the public is a broad and encompassing responsibility. States 

do not have the luxury of making public interest decisions based on the narrow focus that 

the majority has adopted in the Order—a focus that limits consideration of the theoretical 

potential of some state actions to unreasonably and unjustly affect administratively fixed 

capacity prices to the disregard of almost everything else. And after applying this narrow 

focus, the Order proceeds to unduly discriminate against some state actions regardless of 

how those actions may be viewed as just and reasonable when evaluated based on the 

much broader public interest responsibilities of states like Ohio. Accordingly, the Order 

is not the result of reasoned decision making and is, as a result, arbitrary and capricious.  
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The unduly discriminatory and selectively applied remedy conceptually described 

in the Order, and then vaguely so, has not been shown to eliminate any unjustness and 

unreasonableness that may reside in the current administrative process for fixing capacity 

prices. Similarly, there has been no showing that the newly announced layers of 

administrative process and administratively determined consequences that will determine 

capacity resource compensation going forward through an unpredictable and selectively 

applied new Minimum Offer Price Rule (MOPR) will yield a just and reasonable result. 

Indeed, the Order provides no objective criteria that will be applied to even specify a 

range of prices or compensation that, if available to capacity resources in the future, 

would fall within a just and reasonable zone. 

And, the Order is unjust and unreasonable because it selectively imposes an undue 

or unjust prejudice on the bidding behavior of some state-supported resources while 

exempting other state-supported resources and entirely exempting all federally supported 

resources (when all such resources are similarly situated in terms of their ability to offer 

capacity into the organized wholesale market). It leaves stakeholders guessing about what 

happens to resources (like those in Ohio) supported by both state and federal programs (a 

common occurrence) and whether state action favorably responsive to recommendations 

from the federal Department of Energy (“DOE”) (like action by Ohio) share the same 

exempt status that they would enjoy by the terms of the Order if the support were to come 

more directly from DOE. 
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The Order directly violates the FPA by attempting to regulate state decisions about 

generation mix when such decisions are reserved to the states. And it does so not by 

finding that the state-supported resources affected by the new MOPR are, individually or 

collectively, causing unjust or unreasonable administratively determined price 

suppression. The Order “…is premised on the finding that, as a general matter, resources 

receiving out-of-market support are capable of suppressing market prices.”5 In fact the 

Order specifically rejects the notion that there is any need for a demonstration that such 

state support is actually allowing a resource to uneconomically enter or remain in the 

market.6 

The Order is arbitrary and capricious in numerous ways. 

It applies an entirely new version of a MOPR to resources participating in some 

state support programs while exempting other similarly situated resources participating in 

other state support programs and exempting all similarly situated resources participating 

in federal support programs. It does so while finding, regardless of the governmental 

source of the program, that the potential capacity price suppression effects are the same 

or substantially so.7  

Without evidence and reasoned decision making, the Order appears to find that a 

limited population of targeted state support programs could possibly suppress the 

administratively determined capacity market prices and that a narrow population of state 

                                                           
5  Order pg. 35 para. 72. 
6  Id. 
7 Order at pg. 8 para. 10 
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support programs produce a potential suppressive effect that is, necessarily, unjust and 

unreasonable even when the state programs are responsive to and aligned with federal 

actions or urgings by DOE. To the extent the Commission-intended state programs 

responsive to the recommendations of DOE to enjoy the same exempt status as a direct 

federal support program, it should so state in response to this rehearing request. 

The Order is so narrowly focused on the means by which the administratively 

determined capacity price is fixed that it unreasonably forecloses consideration of the end 

result, which typically is, as a matter of law, the benchmark for determinations regarding 

the justness and reasonableness of any service compensation, term or condition.8 In this 

regard, the end result consideration must include, in accordance with the FPA, 

appropriate accommodation of the past, present, and future exercise of state authority. 

Notwithstanding the fact that compensation for capacity is a relatively small 

portion, approximately 20 percent, of the total compensation authorized by the 

Commission-approved and supervised organized wholesale market, the Order 

unreasonably and unlawfully insulates determinations regarding the justness and 

reasonableness of the means by which the administratively determined capacity price 

shall be fixed from a required examination of the combined compensation available from 

the capacity, energy and ancillary services segments of such organized market. The Order 

also fails to consider the extent to which the level and direction of capacity prices9 are 

                                                           
8  Bluefield Water Works Co. v. Public Service Comm’n 262 U.S. 679 (1923); Federal Power Comm’n v. 
Hope Natural Gas Co. 320 U.S. 591 (1944). 
9  Since the BRA for the 2007/2008 delivery year, the “rest of RTO” capacity prices have been highly varied, 
ranging from $16.46 per MW-day to $164.77 per MW-day and, in the most recent BRA (2021/2022 delivery year) 
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capable of or actually are being influenced by such things as: (1) bidding behavior; (2) 

the extent to which additions to the supply of capacity resources has outpaced growth in 

demand; (3) the extent to which forced outage rates have declined; (4) the extent to which 

equivalent availability factors have increased; (5) the extent to which “disruptive” market 

entrants are increasing opportunities for escape from the continuously changing 

organized wholesale capacity market; (6) the extent to which market rules of balancing 

authorities outside the PJM footprint create inappropriate barriers to or subsidize import 

or export; (7) relative changes in Capacity Import Limits; (8) the extent to which PJM’s 

annual load forecasts and the associated capacity obligation estimates have consistently 

been revised downward; and (9) the transmission system betterments that increase import 

and export capabilities between zones and regions (including those betterments receiving 

Commission-approved incentives). This improper, insular examination occurs in a 

context that includes a well-recognized price formation consequence within each 

capacity, energy and ancillary market segment that is tied to total compensation available 

from these combined segments.10 This flawed examination occurs in a context that 

includes an abundance of capacity resources within or available to the region—a 

condition that is difficult to reconcile with the finding that current administratively 

determined capacity prices are (or could be) unjustly and unreasonably suppressed. And 

                                                           
landing at $140 per MW-day.  For this same period, total capacity cleared through the BRAs has ranged from 
129,409.2 to 167,329.5 MW (declining to 163.627.3 MW for the BRA for the 2021/2022 delivery year). The 
explanation for the pattern and direction of annual BRA results appears to require speculation. In the end, the 
capacity market cannot be competitive based on fundamental structural realities and the best that can be said about 
the results of the BRA in any year is that they are consistent with competitive outcomes. 
10  The net CONE and ACR computations that are essential for the specification of the new MOPR’s 
applicability to any non-exempt capacity resource include offsets for revenue available to the resource from the 
energy and ancillary services market segments. 
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the Order does not substantiate a finding that the selective imposition of an entirely new 

MOPR on some state-supported resources will result in a just and reasonable capacity 

price signal. 

The Order recognizes that there is no reason to give existing resources in vertically 

integrated states a competitive advantage, then does so to the prejudice of states like Ohio 

that have embraced retail electric competition aligned with federal pro-competition 

policies. 

The Order provides an exemption for existing renewable resources, but fails to do 

the same for other zero-emitting resources even when, as already stated, the state support 

for other zero-emitting resources responds favorably to recommendations by DOE.  

Moreover, and perhaps most importantly, the many errors in the Order accompany 

an effort to increase prices for, and thus the cost of, capacity that consumers must 

purchase, while doing nothing to improve system reliability.  

Ironically, it is reasonable to expect that the Order will cause one or more states to 

exit participation in the organized wholesale capacity market thereby erecting more walls 

within the logical physical market11; walls that will have commercial and reliability 

                                                           
11  Some states within the region are already operating under the FRR alternative. Again, the current FRR 
option provides a means for states to “escape” the consequences of capacity commerce otherwise compelled by the 
Commission-approved market design and avoid the consequences of the Commission substituting its capacity 
resource mix judgement for that of a state. The presence of the FRR option and the likelihood that its use within the 
region will be expanded as a direct consequence of the Order work against the notion that the selective application 
of an entirely new MOPR to some state-supported resources will somehow magically make the resulting residual 
organized wholesale capacity price signal just and reasonable. In other words, the Order resorts to speculation when 
reasoned analysis is required. On December 18, 2019, the Independent Market Monitor for PJM issued a report 
(Potential Impacts of the Creation of a ComEd FRR) that illustrates the potential capacity pricing consequences of 
an FRR election by Illinois. That report estimates (in scenario 1 and as shown at page 11) that this FRR election 
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significance for all consumers within the region whether they are inside or outside the 

walls. The Order does not consider the practical and lawful consequences of its failure to 

accommodate some state programs like those in Ohio and it selectively compels 

application of the new MOPR in ways that are likely to yield outcomes that are worse 

than the malady attributed to the status quo. 

Instead, with critical details omitted, the Order commands further protracted 

contests, including more litigation, before the means by which the administratively 

determined three-year-forward capacity price signal shall be revealed. It commands 

movement in the direction of increasingly complicated MOPR slicing and dicing 

administrative routines that will: (1) pick winners and losers along the way without 

regard to the preferences of willing buyers and sellers12; (2) operate to the advantage of 

some resource for which preferences were established through the lawful exercise of state 

authority; (3) operate to advantage resources for which preferences are established 

through the exercise of federal authority; and, most importantly from the PUCO’s 

perspective; (4) operate to disadvantage some resources for which  preferences are 

established through the lawful exercise of state authority. The result is inherently unjust 

and unreasonable and, thus, so is the Order. 

                                                           
would result in a “rest of RTO” capacity price of $78.23 per MW-day (a drop of $61.77 per MW-day compared to 
the reference-case actual BRA result) and that the FRR election would cause no capacity price change in certain 
zones in Ohio. 
12  The Order eliminates the resource-specific FRR option that the Commission previously determined should 
be included in fashioning a just and reasonable outcome. In doing so and without explanation, the Order left behind 
one opportunity for the preferences of buyers and sellers and state programs to be accommodated. 
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STATEMENT OF ISSUES AND SPECIFICATION OF ERRORS 

Pursuant to Rule 713(c) of the Commission’s Rules of Practice and Procedure, the 

PUCO provides the following statement of the issues and specifies the following errors: 

1. The FPA reserves to the states authority to regulate generation; 

federal regulation extends only to those matters that are not subject 

to regulation by the states.13 The Order violates this statutory 

limitation on federal regulation by regulating, through disparate 

bidding limitations, the generation and resource mix choices made 

by some states. The Order substitutes the Commission’s preferences 

for those of the states. 5 USC Sec. 706(2)(A) 

2. The basic premise of the Order lacks evidentiary support. The Order 

assumes that prices in the capacity market could be unjustly and 

unreasonably suppressed due to some out-of-market support 

programs. If there were any validity to this claim, the region would 

likely be exhibiting capacity scarcity (likely leading to higher prices) 

rather than the capacity abundance that has accumulated based, in 

part, on the signals sent by the current capacity price signaling 

administrative process. Indeed, PJM shows capacity abundance as 

far in the future as the capacity price signal extends. To illustrate, a 

review of a recent report issued by PJM’s Independent Market 

                                                           
13  16 U.S.C. Sec. 824(b)(1) 
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Monitor (IMM) reveals that PJM will have significant capacity 

reserves above its installed reserve margin target of 15.9 percent; 

effectively increasing the actual reserve margin to 28.4 percent in 

June of 2020.14 The Commission’s decision is therefore not based on 

reasoned decision making. 5 USC Sec. 706(2)(A) 

3. Although the Commission states that federal and state support 

programs have the same effects15 on the administratively fixed 

capacity prices, it applies the new MOPR to only some resources 

eligible to participate in state programs, exempts some resources 

participating in state programs, and exempts all resources 

participating in federal programs notwithstanding the fact that all 

resources have the same ability to provide capacity. Accordingly, the 

selective application of the newly created MOPR is unduly 

discriminatory, arbitrary and capricious. 5 USC Sec. 706(2)(A) 

4. While the Commission’s stated rationale for exempting facilities 

participating in federal support programs from the application of the 

MOPR is that the Commission believes it cannot frustrate federal 

actions, the Order does exactly that. The very Ohio House Bill 6 that 

is referenced twice in the Order is aligned with the DOE’s stated 

goal of allowing states to take steps to preserve fuel diversity. 

                                                           
14  IMM 2019 State of the Market Report, Table 5-7, at 273, November 14, 2019. 
15  Order at pg. 40 para. 89 
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Indeed, the DOE encouraged states to take action to support existing 

nuclear plants during the years when these proceedings have been 

pending before Commission.16 Further, the application of the new 

MOPR to Ohio’s Davis-Besse nuclear unit will frustrate the DOE’s 

effort, through a recent grant to that plant, to support the 

competitiveness of the nuclear industry through the development of 

hydrogen production. 17 Thus, the Order violates its own reasoning. 

This is arbitrary and capricious. 5 USC Sec. 706(2)(A) 

5. According to the Commission (and this view appears to have 

unanimous support), the effect of the Order will be to increase 

consumers’ cost of capacity that they are compelled to purchase 

from the Commission-authorized wholesale market.18 To increase 

consumers’ electric bills with certainty today to avoid a speculative, 

hypothetical and unmeasurable suppression of an administratively 

determined capacity price signal observable in the future is arbitrary 

and capricious. 5 USC Sec. 706(2)(A) 

                                                           
16  See article at https://www.utilitydive.com/news/perry-says-federal-coal-nuke-bailout-not-dead-but-
encourages-states-to-a/550461/ (last visited January 8, 2020) 
17  See article at https://www.world-nuclear-news.org/Articles/US-DOE-awards-funds-to-support-industry-
innovation (last visited January 8, 2020) and https://www.toledoblade.com/business/energy/2020/01/14/davis-besse-
chosen-as-pilot-site-hydrogen-production-research/stories/20200114139 (last visited January 16, 2020) 
18  At a time when there is increasing policy emphasis on leveraging the capabilities of distributed resources 
and organizing federal, state, and local laws and policies in favor of moving away from excessive dependency on a 
central station architecture, the Commission seems to be fortifying customers’ captivity and expanding the scope of 
central planners’ discretion as it relates to the central markets under their control. 

https://www.toledoblade.com/business/energy/2020/01/14/davis-besse-chosen-as-pilot-site-hydrogen-production-research/stories/20200114139
https://www.toledoblade.com/business/energy/2020/01/14/davis-besse-chosen-as-pilot-site-hydrogen-production-research/stories/20200114139
https://www.utilitydive.com/news/perry-says-federal-coal-nuke-bailout-not-dead-but-encourages-states-to-a/550461/
https://www.utilitydive.com/news/perry-says-federal-coal-nuke-bailout-not-dead-but-encourages-states-to-a/550461/
https://www.world-nuclear-news.org/Articles/US-DOE-awards-funds-to-support-industry-innovation
https://www.world-nuclear-news.org/Articles/US-DOE-awards-funds-to-support-industry-innovation
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6. The Commission has found that state support programs at any level 

are capable of suppressing capacity market prices.19 Essentially, 

state support consisting of $1, one renewable energy credit (“REC”), 

or one zero emissions credit (“ZEC”) per year triggers application of 

the new MOPR based upon an assumption that such support could 

unreasonably and unjustly suppress capacity prices. The 

Commission rejects, at least by implication, any new MOPR 

screening process that would involve an evaluation of whether a 

state-supported resource is actually causing an unjust and 

unreasonable end result.20 Accordingly, the end result of the Order is 

to impose a disadvantage on resources obtaining support from some 

state programs regardless of their demonstrated effect on the 

capacity price signal end result or the justness and reasonableness of 

the dynamically interrelated combined compensation available from 

all wholesale market segments (capacity, energy and ancillary 

services). While this myopic approach to regulation may be 

administratively convenient for the Commission, it is nonetheless 

unduly discriminatory, arbitrary and capricious. 5 USC Sec. 

706(2)(A) 

                                                           
19  Order at pg. 73 para. 176 
20  Order at pg. 35 para. 72 
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7. The Order correctly recognizes that there is no reason to give 

resources in vertically integrated states a competitive advantage21 

but then proceeds to do just that for existing resources.22 This 

internal contradiction and the selective disadvantage it imposes on 

states like Ohio are unduly discriminatory, arbitrary and capricious 

and show a lack of reasoned decision making.23 5 USC Sec. 

706(2)(A) 

8. The Commission provides an exemption from the application of the 

MOPR for existing renewable facilities participating in a state RPS 

program but fails to provide a similar exemption for other existing 

zero-emitting resources receiving support under a different or the 

same state program.24 The Commission gives no reason for treating 

these existing, zero-emitting resources differently and it fails to do 

so after it rejected the resource-specific FRR option that the 

Commission previously included in its guidance regarding its vision 

for a just and reasonable outcome. The action is unduly 

                                                           
21  Order at pp. 86-7 para. 204 
22  Order at pp. 85-6 para. 202-3 
23  By advancing this point, the PUCO is not suggesting that the substantive defects in the Order can be cured 
by applying the new MOPR to all resources benefiting from all state and federal programs that fit within the Order’s 
definition of a subsidy. The point here is that the Order’s selective application of the new MOPR to resources 
receiving support from programs like those in Ohio is unduly discriminatory, arbitrary, and capricious and has not 
been shown to do anything to remedy any unjust and unreasonable capacity price suppression that may be attributed 
to the existing means by which capacity prices are administratively fixed. 
24  Order at pp. 71-2 para. 173 
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discriminatory, arbitrary, capricious and shows a lack of reasoned 

decision making. 5 USC Sec. 706(2)(A) 

9. The Commission’s original rationale for restructuring the wholesale 

electric market and unbundling services (generation and 

transmission) was that the introduction of market forces would 

remedy an anticompetitive industry structure, improve service, and 

more effectively and efficiently establish just and reasonable 

compensation for generation supply. In this Order, the Commission 

has turned further away from a market design that harnesses the 

interaction of willing buyers and sellers to “regulate” supply, 

demand, prices, and compensation in the public interest. Instead, the 

Order, with critical details omitted, compels execution of more 

complex, centrally administrative routines for fixing the 

compensation available for capacity. In doing so, the Order 

erroneously omits an evaluation of the “end result” of this more 

complicated form of administrative price fixing and a demonstration 

of how this “end result” will serve the public interest in reasonable 

rates and reliable service; an omission that is incompatible with the 

Commission’s duties. 16 U.S.C. Sec. 824d(a). 

10. Although the magnitude of the impact of this Order is very difficult 

to assess due to its ambiguity, the Commission-intended direction 

seems clear in some cases but logically inconsistent at the same 
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time. It appears that the Commission is determined to increase the 

consumers’ cost of capacity that they are compelled25 to purchase 

from the organized wholesale market. The Order irrationally finds 

that, despite the ongoing abundance of capacity resources available 

within and to the region, the current administrative process by which 

capacity prices are fixed is unjustly and unreasonably suppressive. 

The Order selectively prescribes application of an entirely new 

MOPR in ways that are likely to accelerate entry of capacity 

resources or result in the displacement of some capacity resources by 

others rather than to do anything to ensure resource adequacy. 

Accordingly, the Order is likely to increase the number of states that 

take flight from the organized wholesale market fashioned to the 

current Commission’s liking, by making an FRR election—a 

potential result that appears to have been completely ignored by the 

Commission’s consideration of how the newly created, selectively 

applied MOPR will, in a misguided pursuit of justness and 

reasonableness, play out in the real world. Accordingly, the Order’s 

remedy, conceptually described in the Order with critical details 

                                                           
25  In a recent decision by the Fifth Circuit of the United States Court of Appeals, the court struck down the 
individual healthcare purchase mandate in the Patient Protection and Affordable Care Act saying that Congress’s 
power is limited to the regulation of commerce and it may not compel commerce. Texas v. United States, 2019 U.S. 
App. LEXIS 37567, 945 F.3d 355. The logical implications of the court’s reasoning suggest that there may be legal 
limits on the Commission’s authority to compel participation in a centrally organized wholesale market. 
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omitted, is unduly discriminatory, unlawful, unjust and 

unreasonable. 16 U.S.C. Sec. 824d(a). 

11. The Order contains factual errors. These errors include the Order 

twice26 referring to legislation in House Bill 627 as increasing out-of-

market support when the legislation, taken as a whole and 

understood contextually, cannot accurately be described in this 

manner. This error is particularly troubling as it forms part of the 

basis for the action directed by the Order. Further, the Order cites 

PUCO support for the expansion of the application of the MOPR as 

one of the reasons for the directed action. The PUCO does not 

support the application of the MOPR as put forth in the Order; the 

PUCO was never given an opportunity to comment on the Order’s 

entirely new MOPR or the selective application now only vaguely 

illuminated in the Order. The PUCO never anticipated that the 

Commission would take such broad action to displace and subvert 

states’ decisions made through the lawful exercise of their police 

power or, in some cases, their taxing authority. Indeed, the PUCO 

explained (in prior comments) that it was providing constructive 

recommendations regarding the Commission’s conceptually 

described MOPR, as it then existed, and resource-specific FRR 

                                                           
26  Order at pg. 7 para. 8 and pg. 16 fn. 55. 
27  The enrolled text of House Bill 6 is available via the Internet at 
https://www.legislature.ohio.gov/legislation/legislation-documents?id=GA133-HB-6 (last visited January 9, 2020). 

https://www.legislature.ohio.gov/legislation/legislation-documents?id=GA133-HB-6
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approach; but noted that it had joined in the rehearing of the 

Organization of PJM States, Inc., due to a failure to demonstrate the 

current PJM market construct was unjust and unreasonable.28  

ARGUMENT 

At the most basic level the Order in this case attempts to do what the Commission 

cannot. It second guesses the decisions that are made at the state level regarding the 

generation or resource mix that the individual states enable through the lawful exercise of 

their police power. This Commission does not have regulatory or supervisory control 

over this subject. 16 USC Sec. 824(b)(1). Congress has left that to the states.  

The majority decision reflected in the Order suggests that states remain free to use 

their police power to specify a resource mix they judge reasonable to advance the health, 

safety and welfare of their respective citizens. This statement appears to acknowledge the 

authority reserved to the states by the FPA. But it does not address and is not responsive 

to the requirement, pursuant to the Constitution, that the Commission respect and 

accommodate the proper exercise of state authority.  

The Order makes it clear that: (1) some capacity resources that have been so 

preferred by the lawful exercise of state authority–regardless of the reason for this 

preference–shall be, either collectively or individually, subject to selectively applied 

bidding behavior rules that impose a disadvantage on such resources; (2) the similarly 

                                                           
28  PUCO comments in ER18-1314, October 2, 2018 at 3. 
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situated capacity resources in some states will continue to hold an offer price bidding 

advantage; and (3) all resources receiving preferential federal subsidies continue to hold 

an offer price bidding advantage. In other words, the majority decision establishes a 

system that selectively imposes a wholesale market participation bidding handicap on 

some state-supported capacity resources that, from a bottom line perspective, will nullify 

or, in wholesale market terms, “mitigate” the results lawfully pursued by those states. The 

Order imposes economic regulation on some state resources in ways that will either 

directly or indirectly nullify lawful state action. 

While the PUCO cannot speak to the various support programs in other states, it 

can speak to the programs that exist in Ohio that the Order seeks to nullify. Those 

programs seek to cultivate the generation or resource mix that Ohio’s elected officials 

have determined is the best for the health, safety and welfare of Ohio citizens, and not to 

influence wholesale market prices. House Bill 6 has simply nothing to do with the PJM 

markets. No state-authorized support available to resources pursuant to House Bill 6 is 

tied to, or conditioned on, participation in the organized wholesale market. Rather, the 

legislation works, within a limited period of time and a limited level of support, to sustain 

the operation of Ohio’s largest zero-emitting source of electricity in the state in accord 

with the urgings of the DOE. The legislation was enacted at a time when it was unclear if, 

or when, the Commission would do anything to address wholesale market design and 

structure problems that have contributed to accelerated retirement of resources in Ohio 

and elsewhere. 
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House Bill 6 supports industrial and economic retention and growth in the regions 

that would have been negatively impacted by the accelerated retirement of the nuclear 

plants located in Ohio. It promotes, over a limited time and through a limited dollar 

amount of support, economic development in areas of Ohio that are particularly well 

suited to the development of solar resources which must be developed, if at all, in 

accordance with the public convenience and necessity determinations of the Ohio Power 

Siting Board29, decisions made well before the date of the Order.  

The Commission cites House Bill 6 as one of the indications of a growing wave of 

states taking actions to provide out-of-market support. But the cumulative effect of House 

Bill 6 is to cause a reduction in the total amount of state support available to all resource 

types. The support in House Bill 6 for supply-side resources is temporary, narrowly 

focused on certain zero-emitting resources, and counterbalanced by a reduction in support 

for demand-side and other supply-side resources. The support is also capped at a total 

dollar amount and has no connection to, or dependency upon, the compensation available 

to these resources from the organized wholesale market. House Bill 6 was not based on 

the “contract for differences” model and does not directly connect state support to the 

organized wholesale market. House Bill 6 precludes a state-supported resource and any 

off-taker from also receiving any monetary value otherwise available from a REC or ZEC 

obtained from the state-supported production. 

                                                           
29  The responsibilities of the Ohio Power Siting Board are set forth in Chapter 4906 of the Ohio Revised 
Code. 
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With regard to demand-side resources, House Bill 6 accelerates the termination of 

Ohio’s mandated support for energy efficiency resources in part as a result of growing 

merit-based parity compared to non-mandated resources. The long line of opponents who 

protested and continue to protest House Bill 6 did and are doing so because, in their 

expressed view, the legislation will cause Ohio to be left behind by other states that are 

increasing their mandates and out-of-market support programs.30 As a result of House 

Bill 6, Ohio’s mandated support of energy efficiency will now end in 2020, well before 

the beginning of any delivery year for which a future capacity price will be determined 

by an auction or competitive bidding process. Therefore, instead of providing evidence of 

state efforts to expand the level and duration of state support for supply-side and demand-

side capacity resources, as suggested by the Order, House Bill 6 was a pro-competitive 

balancing endeavor that moved Ohio in a direction opposite the direction described in the 

Order.  

Furthering the mistakes of fact, the Order misunderstands the situation regarding 

the Ohio Valley Electric Corporation (OVEC) and its two coal plants (one in Ohio and 

one in Indiana). As the Commission may recall, OVEC’s origins are directly traceable to 

federal initiatives to promote commercial applications of nuclear energy. OVEC was 

created to provide electricity to a uranium enrichment facility in Piketon, Ohio.  

                                                           
30  See article at https://insideclimatenews.org/news/30032017/ohio-clean-energy-fossil-fuels-john-kasich (last 
visited on January 8, 2020) 

https://insideclimatenews.org/news/30032017/ohio-clean-energy-fossil-fuels-john-kasich
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This Ohio legislation has no effect on the compensation available to the OVEC 

resources for capacity or anything else. House Bill 6 did nothing to increase the 

compensation available to OVEC. The level of that compensation is dictated by a FERC-

jurisdictional agreement requiring sponsoring companies (certain purchasers for resale 

located in and outside Ohio) to provide financial support to OVEC to the extent that the 

compensation otherwise available to OVEC is insufficient to cover OVEC’s defined cost. 

House Bill 6 required that a portion of this FERC-jurisdictional support be funded by 

retail electric customers obtaining service from Ohio’s electric distribution utilities, 

placed a cap on the amount of this FERC-jurisdictional support that is eligible for 

recovery from Ohio retail customers, and removed a return on equity allowance from the 

portion of the FERC-jurisdictional funding allocated to Ohio retail customers. It also 

placed a time limit on the extent to which Ohio retail customers will make contributions 

to this Commission-jurisdictional funding. Again, and despite the Order’s indications 

otherwise, House Bill 6 did nothing to alter the compensation otherwise available to 

OVEC. Any out-of-market financial support received by OVEC is due entirely to results 

occurring under the exclusive supervision of the Commission and not by anything done 

by Ohio in House Bill 6 or otherwise.31  

                                                           
31  So, truth be known, the out-of-market compensation available to OVEC and any price suppression blame 
may be heaped upon such compensation as is the byproduct of a federal action and, apparently by the terms of the 
Order, exempt from the very MOPR that Order would attach to the OVEC resources had the support been authorized 
by Ohio. The irony here is that the Order’s mistakes of fact help to illustrate the unjustness and unreasonableness of 
the Order’s selective application of the newly created MOPR to some state-supported resources. The Order seeks to 
nullify the lawful exercise of some state authority in ways that wrongly attribute any unjustness and 
unreasonableness of outcomes produced by the exercise of Commission-granted authority to some state action. 
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Confusion or misunderstanding about Ohio actions could have been avoided had 

the Commission sought or allowed comment on the reasoning behind the newly created 

MOPR. Such comments were not previously possible as House Bill 6 was passed well 

after the expiration of the paper hearing process initiated by the Commission in June of 

2018 after review of PJM’s proposed MOPR tariff filed in April 2018. Due to the 

procedural posture of this docket, new evidence to correct the misunderstanding cannot 

be introduced now. Thus, the parties are faced with a decision based, in no small part, on 

claims, allegations, and changed circumstances that they have had no opportunity to 

address. This violates due process and even if it did not, the process here has been much 

less than what is due given the importance of the subject. 

The remedy for the errors described above is obvious. The Commission should 

grant rehearing to permit it to update the record to take new evidence and engage in 

reasoned decision making as it should have done from the beginning given the burden of 

proof that must be carried in a Section 206 proceeding and in recognition of the more 

than three and one-half years that it has taken since this journey began. 

In the meantime and as a matter of law, the PUCO respectfully requests that the 

Commission grant rehearing and specify that: (1) to properly respect and accommodate 

state authority, PJM’s compliance filing must include the resource-specific FRR option 

(which the Order left behind); (2) resources that enjoy support from both state and federal 

programs, like those in Ohio, shall be exempt in the same way that federally supported 

resources are exempt; (3) resources receiving support from state programs that are 
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aligned with DOE recommendations, like the nuclear resources in Ohio, shall be exempt 

in the same way that federally supported resources are exempt; (4) resources, like the 

OVEC resources, receiving support pursuant to a Commission-jurisdictional agreement 

shall be exempt in the same way that federally supported resources are exempt; (5) 

capacity resources that are not eligible to receive and do not receive state out-of-market 

support in a future delivery year shall not, at the time of the BRA for that delivery year, 

be subject to the new MOPR; and (6) in the interest of getting a forward capacity price 

signal in place, plugging the three-year forward hole that currently exits and will likely 

grow, and providing for a transition period32, the next BRA process shall occur as soon as 

reasonably possible with the understanding that the new, and currently mysterious, 

MOPR shall not be applied to any capacity resource until net CONE and net ACR values 

are finalized and in place, exemption status, unit-specific outcomes and other details are 

finally determined and known.  

CONCLUSION 

WHEREFORE, for the foregoing reasons, the PUCO requests that the 

Commission grant its request for rehearing, grant the relief requested and grant other such 

relief that, based on the law and evidence, may be in the public interest. 

                                                           
32  The introduction of the Capacity Performance (“CP”) product included a transition period during which the 
CP product was phased-in and the predecessor capacity product was phased out in favor of a single capacity product. 
Providing a transition period in the present circumstances is just and reasonable as it will provide states with 
adequate time to explore and implement options (including the FRR option) and permit states to make informed 
decisions after the Commission addresses and provides the new MOPR details through the compliance filing 
process.  
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Respectfully submitted, 

Dave Yost 
Ohio Attorney General 
 
John H. Jones 
Section Chief 
 
 
/s/ Thomas W. McNamee   
Thomas W. McNamee 
Assistant Attorney General 
Public Utilities Section  
30 East Broad Street, 16th Floor  
Columbus, OH 43215  
614.466.8754 (telephone)  
866.441.4721 (fax) 
thomas.mcnamee@ohioattorneygeneral.gov  
 
Attorney for  
The Public Utilities Commission of Ohio  

mailto:thomas.mcnamee@ohioattorneygeneral.gov
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