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NOTICE OF APPEAL OF 
SUBURBAN NATURAL GAS COMPANY

Appellant, the Suburban Natural Gas Company (Appellant or Suburban), consistent with 

R.C. 4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), and 10.02, hereby gives 

notice to this Court and the Public Utilities Commission of Ohio (PUCO) of this appeal from the 

PUCO’s decisions in Case No. 17-2168-GA-CSS. The decisions being appealed are the PUCO’s 

Opinion and Order entered in its Journal on April 10, 2019 (Attachment A) and its Second Entry 

on Rehearing entered in the PUCO’s Journal on October 23, 2019 (Attachment B).' Under 

R.C. 4903.20, this appeal should be taken up and disposed by this Court out of order on its docket.

Appellant is the complainant who brought the action before the PUCO in Case 

No. 17-2168-GA-CSS. On October 20, 2017, Appellant filed a complaint and request for 

emergency relief against Columbia Gas of Ohio, Inc. (Columbia). In its complaint. Suburban 

alleged that Columbia’s use of financial incentives to builders and developers under certain 

programs violates PUCO orders, tariffs, statutory provisions, and a stipulated agreement between 

Suburban and Columbia (the 1995 Stipulation), which was approved by the PUCO.^ The 1995 

Stipulation intended to resolve a 1986 complaint between the parties and end the exact unlawful, 

unfair, and anticompetitive activities that Columbia is now engaged in.^

On April 10,2019, the PUCO issued its Opinion and Order (Order), incorrectly concluding

^ Pursuant to S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.
^ In re Columbia Gas of Ohio, Inc., Case Nos. 93-1569-GA-SLF, et al. {1993 Columbia Self- 
Complaint Case), Finding and Order (January 18, 1996); In re Columbia Gas of Ohio, Inc., Case 
Nos. 16-1309-GA-UNC, et al. {2016 DSM Case), Opinion and Order (December 21, 2016); R.C. 
4905.32, R.C. 4905.33, and R.C. 4905.35.
^ In the Matter of the Complaint of The Suburban Fuel Gas, Inc., 86-1747-GA-CSS, Complaint 
(August 29, 1986), Opinion and Order (August 4, 1987).



that Suburban had not met its burden of proof to prove the allegations in the complaint. On 

May 10, 2019, Suburban timely filed an application for rehearing, asserting several assignments 

of error. On June 5, 2019, the PUCO issued an Entry on Rehearing granting the application for 

rehearing to further consider the matters specified in the application for rehearing. On 

October 23, 2019, the PUCO issued its Second Entry on Rehearing.

Appellant files this Notice of Appeal complaining and alleging that the PUCO’s Opinion 

and Order entered in the PUCO’s Journal on April 10, 2019 (Attachment A) and its Second Entry 

on Rehearing entered in the PUCO’s Journal on October 23, 2019 (Attachment B) are unlawful 

and unreasonable, and that the PUCO erred as a matter of law in the following respects, as set forth 

in Appellant’s Application for Rehearing:

A. The PUCO Erred in Failing to Enforce the 1995 Stipulation Entered into Between 
the Parties and Approved by the PUCO in Violation of Ohio Law. (Suburban’s 
May 10, 2019 Application for Rehearing at 28, 34, Assignments of Error B.l and 
B.3).

B. The PUCO Erred in Finding that it Lacked Authority to Preclude the Duplication 
of Utility Facilities in Direct Contradiction to Precedent and the Public Interest. 
(Suburban’s May 10, 2019 Application for Rehearing at 28, 30, Assignments of 
Error B.l and B.2).

C. The PUCO Erred in Failing to Find that Columbia Implemented its Builder 
Incentive Program in an Unfair and Anticompetitive Manner, which is Unjust, 
Unreasonable, and Contrary to Ohio Law. (Suburban’s May 10, 2019 Application 
for Rehearing at 23, 28, 37, Assignments of Error A.3, B.l, and B.4).

D. The PUCO Erred in Finding that Suburban had Not Met its Burden of Proof to 
Prove the Allegations of the Complaint. (Suburban’s May 10, 2019 Application 
for Rehearing at 14-42, Assignments ofError A.l, A.2, A.3, A.4, B.l, B.2, B.3, and 
B.4).



WHEREFORE, Appellant respectfully submits that the PUCO’s Opinion and Order 

entered in the PUCO’s Journal on April 10,2019 and its Second Entry on Rehearing entered in the 

PUCO’s Journal on October 23, 2019 are unreasonable and unlawful in regards to the errors 

delineated above, and should be reversed or modified with instructions to the PUCO to correct the 

errors complained of herein.

Respectfully submitted,

timberly W J^ojkot0069402)
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Attachment A
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of 
Suburban Natural Gas Company,

COMPLAINANT,

V.

Columbia Gas of Ohio, Inc, 

Respondent.

Case No. 17-2168-GA-CSS

OPINION AND ORDER 

Entered in the Journal on April 10,2019 

I. Summary

{f 1} The Commission, considering the complaint filed by Suburban Natural Gas 

Company and the evidence admitted into the record, finds in favor of Columbia Gas of 

Ohio, Inc.

II. Procedural Background

{f 2} Pursuant to R.C. 4905.26, the Commission has authority to consider written 

complaints filed against a public utility by any person or corporation regarding any rate, 

service, regulation, or practice relating to any service furnished by the public utility that is 

in any respect unjust, unreasonable, insufficient, or unjustly discriminatory.

3} Columbia Gas of Ohio, Inc. (Columbia) is a natural gas company and public 

utility as defined in R.C. 4905.03 and R.C, 4905.02, respectively. As such, Columbia is subject 
to the Commission's jurisdiction.

4} On October 20, 2017, Suburban Natural Gas Company (Suburban or 

Complainant) filed a complaint and request for emergency relief against Columbia.^ In its

^ Suburbs, too, is a natural gas company and public utility as defined in R.C. 4905.03 and R.C. 4905.02, 
respectively.
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de\^elopers in competitive ai'eas imder certain progi’anrs violates a stipulated agi’eement 

between Subtu'ban and Columbia (the 1995 Stipulation), wliich was later approved by the 

Commissioxi. In re Colwnbio Gns of Ohio, Inc., Case No. 93-1569-GA-SLF, et al. (1993 Cohunhia 

Self-Complnint Case), Fmding and Order Qan. 18, 1996). Suburban asserts that the 1995 

Stipulation was intended to resolve all contested issues between the parties, including 

Columbia's use of fiirancial incentives to builders and developers m competitive areas under 

certain programs, arid that Suburban released all claims against Columbia arising from the 

progi'ams with the expectation that Columbia would not later resurrect substantially similar 

progi*ams in areas seiA^'ed by Submbair. Suburban also asserts that it expressly reserved the 

right to litigate any such renewed marketing b)^ Colunrbia and the Comniission expressly 

resei^^ed jurisdiction over the competitive issues raised in those proceedings.

If 5) Suburban submits that Columbia is using its demand-side management 

(DSM) programs in a manner that violates the 1995 Stipulation arid other Commission 

orders. Suburban states that, most recently, the Commission approved a stipulation and 

expanded Colimrbia's DSM program, including an energ}^ efficient new^ homes progi'am 

that offers direct cash incentives to home builders meeting certain energy efficiency 

stairdards in or witliin its ser^uce teriitory. In re Columhin Gns of Ohio, Inc., Case No. 16-1309- 

GA-UNC, et al. (2016 DSM Case), Opinion and Order (Dec. 21, 2016). Suburban claims that 

Cokmibia is implementiiig tlris progi'am in a Delaware Comih'’, Oliio subdivision that is not 

witliin Columbia's service tenitory but, instead, is in Suburban's sendee temtoiy; Suburban 

suspects that Columbia has recovered or intends to recover the cost of these financial 

incentives tlirough its DSM Rider for the improper puipose of competing with Suburban. 

Suburban fiu’ther claims that Colimibia is extending or plans to extend its gas mains to serve 

the disputed ai’eas in a mamier tliat duplicates Suburban's existing distribution mains. 

Collectii^ely, Suburban submits that it has been liaiined by Columbia's actions, all of wliich 

constitute violations of: (1) the 1995 Stipulation, (2) the Commission order approving 

Columbia's DSM program, (3) Columbia's DSM Rider, (4) Columbia's Main Extension 

Tariff, and (5) luunerous statutory provisions.
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6} On October 27, 2017, Columbia filed a memorandum conti'a Suburban's 

request for emergency relief. Later, on No^^ember 13, 2017, Coltmibia filed its answer to 

Suburbair's complaint. Columbia's airswer denies mairy of the allegatioiis contained iii 

Suburbair's complaint and asserts several affimiative defenses.

1^ 7} A settlement conference was held on November 13, 2017.

8) By Enhy issued March 1, 2018, the attorney examiner scheduled air 

evidential^'' hearing to commence on April 3, 2018, with testimony to be filed by March 16, 

2018. Pai’ties filed dii’ect testimony on March 16,2018, as directed by the attorney examiirer.

9) On April 10, 2019, the Commission issued its Opinion and Order (Order), 

ultimately findmg iir favor of Columbia.

10) Pursuant to R.C. 4903.10, an)^ party to a Commission proceeding may apply 

for reheariirg with respect to any uratters determined by the Commission witlriir 30 days 

after the Commission's order is journalized.

11| On May 10, 2019, Suburban filed air application for rehearing, assertiirg 11 

distinct assigimrents of error.

If 12) Cohmrbia filed a memorandmn conha on May 20, 2019, urgiirg the 

Conmrission to affirm its fiirdmgs iir the Order.

13) On Jrure 5, 2019, the Conmrission issued air Entr}" on Relreai'iirg gi'airting the 

appUcation for reheariirg to further consider the matters specified iir the application for 

reheai'urg.



17-2168-GA-CSS 4-

B. Party Argwnents and Commission Conclusions

1. Suburban's Argument that Certain Factual Findings are Unsupported 
OR Against the Manifest Weight of the E\tdence and, therefore. 
Contrary to R.C. 4903.09

14j Subm’baiVs first four assignmeuts of error offer varied renditions on tl'xe sanre 

tlieme: that the Commission made certain factual findings that are either unsupported by 

file record or against the manifest weight of the evidence.

15| As its fii’St assignment of error. Suburban claims that there ai’e several factual 

findings in the Commission's Order that are against the manifest weight of the evidence in 

violation of R.C. 4903.09. Suburban fust takes issue with the Commission's detemiination 

that "there is some dispute as to whetlier Mi\ Thompson accurately recalled the reason for 

Pulte Home's (Pulte) choice of Columbia for file Glem'oss South development." Order at ^ 

60, fii. 14. Suburban claims there was no dispute, as file evidence clearly demonshated that 

Cohmibia emphasized its builder iiicentii^e program fi'om the beginning (Suburban Ex. 5 at 

22-23, 46-47). According to Pulte land superintendent Jeff Tliompson's deposition 

testimony. Suburban argues that the builder rebates were a deciding factor for Pulte to 

choose Colmnbia for tliis particular development (Suburban Ex. 5 at 46-47).

{•[[ 16| 111 response, Colmnbia asserts that the Commission never determined why 

Pulte chose Coltmibia oi'^er Suburban, adding that Subm’ban's argument that the 

Coumiission should have accepted Mr. Tliompson's deposition testinioii}^ as conclusive for 

fius proposition is flawed, given the record evidence indicating otheiwise (Suburban Ex. 5 

at 29-30, 67; Tr. Vol. II at 338). As the Commission explicitly "refi’ain[ed] from making a 

finding as to tliis particular issue," Columbia asserts that there is no basis for reheaiing. 

Regardless, Columbia notes that the Commission also mdicated that," even if the record had 

conclusively shown that the EfficiencyCrafted Homes Progi'am incentives were the factor 

that led Pulte to choose Cokmibia over Suburban, the outcome of this proceeding remains 

the same." Order at ^ 60.
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jf 17) Tlie Commission initially notes that we regained "from making a findiiig [on 

the issue of whether] die EfficiencyCrafted Homes Program incentii'^es were the factor that 

led Pulte to choose Cohmibia over Suburban." Order at % 60. We also specifically 

mentioned that one of the reasons the record was miclear on diis point was due to the fact 

that Mr. Tliompson was not present at die heai'iiig to provide testimony and die 

Commission, instead, had to rely on liis deposition testimoii)'’, wliich Cokunbia ai’gued was 

not completely credible for a variety of reasons. Order at 42, 60. Suburban had an 

opportunity to subpoena Mi’. Tliompson as a witness and chose not to do so. Given Mr. 

Tliompson's absence from the heai'ing, we acknowledged that the record evidence was not 

sufficient to make such a finding, and Suburban fails to demonstrate why our decision 

should be amended at tliis time. Moreover, we also noted that, even if we had made such a 

finding, the outcome of the proceeding would remain the same. Order at ^ 60. Accordingly, 

rehearing as to tliis assigimient of error should be denied.

18) As its second assignment of eiTor, Suburban ai’gues that no eiddence exists to 

support Columbia's contention tliat a cost-benefit study was performed pmsuant to its main 

extension tai-iff. In support of its ai'gument. Suburban claims that, according to the record 

eiddence, none of Columbia's wihiesses have seen the cost-benefit study for the Glemoss 

South development. Instead of relying on tliis fact to conclude that the cost-benefit study 

was never conducted. Suburban contends that the Conmiission, instead, assrmied that such 

a study was conducted. Order at f 62. hi fact, Subruban alleges that the Order ignores 

record evidence disproving the fact that Colimibia wihiesses Donna Yomig and Zach 

McPherson confirmed the results of the anal^^sis (Tr. Vol. II at 313; Tr. Vol. Ill at 388, 397; 

Suburban App. for Rehearing at 18-19). Moreover, Submban notes that, even if the 

wihiesses did testify that Cohmibia had all of the requisite infomiahon to conduct such a 

study, tlie evidence falls short of demoi-^hating tliat the study was actually conducted for 

tliis project. Order at ^ 62. Suburban also contends that, because Mr. McPherson allegedly 

had no personal knowledge of whether Colimibia's process for conducting a cost-benefit 

analysis was followed in tliis case, he should not have been permitted to testify about the
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cost-l>ene£it study. For that reason, Subuibair notes that its motion to sh'ike Iris testinrony 

on tlris poiirt was incorrectly deiried (Tr. Vol. Ill at 386-391). Finally, as to this point. 

Suburban claims the Contniission mappropriately slrifted the burden of production of the 

cost-benefit shidy onto Subiu’bair when it stated that it was "Subruban's responsibility 

dxu’mg the discover}" process, to request a print out from the computer model used to 

conduct the cost-benefit analysis." Order at % 62. Suburbaii claims that it should not be 

expected, and camiot, introduce a docimient that was responsive to its discovery requests 

but never pi’oduced.

jf 19) Cohmibia also asserts that there is no basis for rehearing as to this argmnent. 

Coluuibia notes tlrat its witness, Zach McPherson, testified regarding the process for 

conducting the required econonric airal^^sis used to detemrine if a main exteirsion requires a 

deposit fi'om the developer and stated that Cokmrbia detennined it could extend its maiir 

to Gleni’oss South "given the scope of the development" without a deposit bemg required 

(Columbia Ex. 5 at 5-7; Tr. Vol. Ill at 396-397). Columbia also claims that Ms. Yoimg's 

testimony, wliile acknowledging she did not see the study for Gleiuoss South, corroborates 

that one was done (Tr. Vol. II at 316-318, 342-344). Citiirg to the CoiiimissioiTs Order, 

Columbia also notes that the Commission foimd its witiresses' testimony compelling to 

conclude that Columbia had the requisite information to conduct tire cost-benefit analysis 

aird followed its standai'd guidelines when performing the airalysis. Order at ^1 62. Firrally, 

Columbia agrees with the Commission's iindmgs regai’ding Suburban's discovery-related 

allegations.

(f 20) Suburban claims that the Comnrissioir merely "assumed" that a cost-benefit 

analysis for Glem’oss South was actually coirducted. Tlrat is sinrply irot the case. Tire 

Conmrission thorouglily evaluated all of the evidence to determine that Colunrbia "had ail 

of tire requisite infonnation to conduct the cost-beirefit airalysis for Phases 11-15 of the 

Gleiu'oss South development and the project could irot have been granted appror^al 

iirtemally without tire study [citations onritted]." Order at % 62. It appeal's that Suburban 

poiirted to Mr. McPherson's unadnritted deposition testiinoiry to support its argimrent that
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Mi'. McPherson never reviewed the cost-benefit amlysis, arid, if he did, it occmi ed well after 

Suburban filed its complaint with the Comniission (Suburban App. for Reheaiing at 19), 

However, as noted by Cohmibia during the hearing, tliis statement only indicates that Mi*. 

McPherson was unsiue at the time of Iris deposition if he had seen a cost-benefit study for 

the Gleni'oss South main extension (Tr. Vol. Ill at 388). Further, Mr. McPherson's testimony 

at hearing was more focused on tlie policy utilized by Colimibia to determine whether a 

conti'ibution in aid of construction will be requii'ed, rather than the actual cost-benefit 

analysis conducted in tlris proceeding (Columbia Ex. 5 at 6; Tr. Vol. Ill at 388-390). Given 

Iiis position with Columbia, Mi*. McPherson was more than capable to pro\ude tliis 

testimony, and we agi*ee that tlie attorney examiners were well witliin theu* discretion to 

deny Suburban's motion to sti'ike on this issue (Columbia Ex. 5 at 1-2; Tr. Vol. Ill at 370, 

382).2 As such, we continue to find the testimony of Ms. Young, Mr. McPherson, and Mr. 

Codispoti to be compelling on tlie issue of demonstrating that a cost-benefit study was 

conducted and determined that no contribution in aid of construction would be required 

(Columbia Ex. 5 at 6). Further, wliile we acknowledged in the Order that having a print out 

copy of the computerized cost-benefit analysis would ha^’e resolved much of the speculation 

as to whether a isolation of Colmnbia's tariff had occurred, we note that Suburban never 

chose to identif}'^ any pai'ticulai* discovery request in wliich a print out of the cost-benefit 

analysis would hai^e been responsive or provide eiddence of Columbia's failure to 

adequately respond to that request. Order at ^ 62, 64. As we will discuss in more general 

tenns later in tliis Second EntiT on Reheai'iiig, we continue to find tliat these alleged 

discoveiy violations should have been raised prior to or, at the vei*y least, at the beginning 

of the evidentiai*y heai*ing. Accordingly, rehearing should be denied as to tliis assignment 

of error.

2 Wliile tlie attorney examiner denied Submhan's motion to stiike portions of Mi\ McPherson's testimony, 
Siibiuban was not prejudiced by tlie inling as the examiner did invite Subiuban to "test the weight and 
credibUib'' of the evidence presented tluough cross-examination" (Tr. Vol. Ill at 392).
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jf 21| 111 its third assignment of error. Suburban alleges tliat the Commission's Order 

ignores evidence tliat Columbia used builder incentives in an unfair and anticompetiti\^e 

maimer (Suburban App. for Rehearing at 23). Wliile Suburban acknowledges that it is not 

requesting rehearing on whether Cohmibia was authorized to offer such incenti^'^es to Puite, 

Suburban claims that the Coumiission has yet to determine whether Columbia utilized a 

lavv^fuJ program for an imlawful purpose or to acliieve an milawful result, in \doIation of 

R.C. 4905.35(A). As Subui'ban alleges that Columbia merely uses the program as a 

"competitive response tool" to displace other competitors from desired projects and tire 

progiam provided a clear competitive advantage over Suburban for the Glemoss South 

development. Suburban ai’gues no other conclusion can be drawn from the evidence. 

(Suburban Ex. 5; Suburban Ex. 11; Tr. Vol. II at 283.) Suburban goes even farther to claim 

that it does not offer comparable incentives because the "Conunission rejected Suburban's 

request to offer them" (Suburban App. for Rehearing at 25).

22| In response, Colimibia fii'st asserts tliat Suburban did not raise tliis specific 

claim in its complaint or discuss tliis claim in its initial brief, waiting instead to initially raise 

it briefly in its reply brief. Rather, Columbia notes that the Commission coiTectly addressed 

the actual issue raised in Suburban's complaint, wliich alleged that Columbia's homebuilder 

incentives violated R.C. 4905.35 because they constihite an "imdue or uni'easonable 

preference or advantage" offered "for the purpose of deshoying competition" (Complaint 

at ini 50, 52). Assuming that Suburban has not waived the opportunity to raise tliis issue at 

this point of the proceeding, Columbia asserts the Coumiission should, nonetheless, reject 

it as Suburban has failed to demonstrate that any competitive disadvantage it might face 

from the EfficiencyCrafted Homes Program is "undue or uiu'easoiiable," thereby 

constituting a violation of R.C. 4905.35(A). Specifically, Columbia argues Suburban fails to 

identify any Coumiission order in wliich the Coumiission has held that an approved energ)*- 

efficiency incentive becomes "luueasonable competition" when it is offered to a potential 

customer that another company would prefer to sen^e (Suburban App. for Rehearing at 26). 

Cohunbia avers that the Coumiission was clear in its Oi'der that, ei^en if it is assumed tliat
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tliis progi-am constitutes a competitive advantage, the "advantage should not be shipped 

away siuiply because the other competing compaiiy does not offer such an incenti^'•e/' 

Order at ^ 60.

{f 23| Initially, we note our agreement with Columbia that Subui'baii attempts to 

alter its initial giouiids for complaiiit by assertiiig this new argument at tlie reheaiing stage 

of the proceedmg. For tliis reason alone, rehearmg should be deiiied. However, even if tl\e 

Coimnission were to agree that this is the appropriate question for our consideration, wliich 

we do not, we would find that rehearmg should be deiried. According to Suburbaii's new 

aigiunent, a \dolation of R.C. 4905.35(A) would occur ever}’’ instaiice in wliich Columbia 

would offer these incentii’^es to Pulte or anotlier dei^eloper in order to expand its sendee 

territoiy in an area where another natural gas company wished to serve. Tliis result is 

nonsensical. Columbia has a lawful program in place and mai' offer these incentii^es to 

encourage developers to choose Columbia over other competitors, given certain developers 

may lvalue energy efficiency and may prefer to receive sen'ice from a compaii}' offering 

energy-efficiency incentives.^ Oi’der at *[[ 60. As we have indicated before, Oliio promotes 

full and fail* competition in natural gas providers. Order at If 60. There is notliing 

preventing Suburban from requesting the implementation of a comparable progi’am. In fact, 

the Commission specificall)^ encouraged Subtuban do so, once Suburban remedied the 

several deficiencies in its last application for such a progi'am. Order at ^ 59. Subiuban is 

quite correct that, if the Conunission were to approve a second application from Suburban, 

tliat authority would not make up for its inability to offer such incentives in the past. 

However, fclie Conmiission cannot be held responsible for Subui’ban's decision to not submit 

a revised application for such a progi'am since its last attempt was rejected over nine years 

ago on both procedural and evidentiaiy grounds. In re Siihurhnn Nnhirnl Gn$ Co., Case No.

^ We also note tliat, according to Ms. Yoimg's testimony, a developer would typically be requiied to spend 
more money qualif>'ing a home for tlie incentive than the amoimt of the incentive ultimately received. 
Order at H 42.
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11-5846-GA-SLF/ Opmion aiid Order {Aug. 15, 2012) at 6-10. Suburban has to file an 

application in order for the Commission to act upon it.

If 24| Suburban's fourtli assignment of error asserts that there is no questioii 

Columbia is substitutiirg seivice that would otherwise be pro^dded by Suburban, thereb)'' 

causing "aii undue or luneasonable prejudice or disadvantage" to Suburban. According to 

Suburban, no actual finding of "duplication" is necessary to conclude that Colimrbia's 

actions constitute a violation of R.C. 4905.35(A). Subiirbait also notes that Delaware 

Coimty's Cluef Deput}^ Eirgineer, Robert Riley, was merely testifying to the fact that, if 

duplicatioir occurred, the Commission should address the activity because duplication can 

cause safety issues for the comib". Further, Subui'ban also states that Columbia has failed to 

show a legitimate engineering purpose for exteirding its main into an area where a 

competitor's maiir already existed, notiirg tliis was Mr. Riley's opinion as the appropriate 

test to deteimiire whetlier umrecessaiy duplication has occurred (Tr. Vol. I at 27).

If 25) Columbia quickly responds to this argument by claimiirg that the Coimnission 

ne^'■er made a fiirdiiig of fact that Colimibia's maiir ser\dng Glemoss South duplicated 

Suburban's mam and, thus, caimot constitute a valid basis for reheariirg. Furthemrore, 

Columbia notes that there is no basis in Olrio law for precludiirg the duplication of natural 
gas facilities, wlrich Colmnbia discusses iir response to Suburbair's sixth assigimrent of error.

If 26| We find tlrat reheaiing should be denied as to tlris assignment of error, as well. 

Suburban's argunrents are misplaced. Initially, we note that the oirly testiurony iirtroduced 

iirto tire record as to tire potential duplication of facilities was that of Delaware Count\^'s 

witness Clrief Deputy Engiireer Robert Riley, who acknowledged that he was not aware of 

any mmecessary duplication of iratural gas facilities iir Delaware Comrt}^ iircluding 

Columbia's maiir extension to Gleni'oss South. Order at f 55. Colimrbia is correct that, 
based on tlris linrited evidence, we did not make a factual findiirg as to whetlrer duplication 

of facilities resulted from Columbia's actions. Further, Suburban does not provide airy basis 

for the Coimnission to adopt the "legitimate engineering purpose" test for future
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proceedings or include any persuasive authorit}^ demoi\stratiirg that Columbia should be 

held to that standai'd now. While these issues ma)’’ be raised in a subsequent dispute, tliey 

caimot genuinel}^ be argued here, especially at tliis stage of the proceediirg.

2. Suburban's argument that Certain Conclusions of Law are 
Unsupported and Contrary to Revised Code Title 49

27j In its second group of ai'gimients, assignments of error five tlu'ough eight. 

Suburban alleges that certain legal conclusions made in the CoumiissioiVs Order are 

imsupported and conh'ary to Revised Code Title 49.

(5[ 28} In its fifth assigmnent of error. Suburban argues that the Order failed to 

provide sufficient reasoning for suuunarily dismissing the statutory \dolations alleged in 

Coimt 5 of its complaint. Order at ^ 63. Suburbair claims that, wlrile findings in its favor 

for Counts 1, 3, and 4 would result in prima facie evidence of tire statutory violations set 

forth iir Cormt 5, such findiirgs are irot irecessary for Suburban to prer'ail iir the Comrt 5 

claims. Furtlrer, Suburbair specifically claiurs that Columbia eirgaged iir uirfak busiiress 

practices, iir violation of R.C. 4905.35, by duplicating Suburbair's maiir aird telliirg Pulte 

"untrue aird disparagiirg statements about Suburbair" in order to serve the Glem*oss Soutlr 

development (Suburbair App. for Rehearing at 28-30).

29} Columbia asserts that the Coumrission properly disnrissed Comrt 5 of 

Suburbair's coiirplaiirt, specifically notiirg that even Suburbair has ackirowledged that the 

"sanre proofs that demoirstrate the violations alleged iir Comrts 1-4 also prove these 

statutory violations" alleged m Count 5 (Subui*bair Iiritial Br. at 15). Wlrile addressiirg tire 

duplication arguments later in its memorandunr conti’a, Coliunbia asserts the new claim 

regai'ding the "disparagiirg statements" should be rejected because it was not iircluded m 

Suburbair's complaint aird should, nonetheless, be deiried because there is no legal support
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to show that two isolated conmients could waiTaiit a finding of imdue al^d mireasonable 

prejudice tmder R.C. 4905.35(A).^

|5[ 30) We initially note that Sxiburban's ai'gument that tlie ''same proofs" 

demonstratiiig the alleged violatioixs in Coimts 1-4 would also prove tlie statutoiy violatioixs 

alleged in Cotmt 5 was smnmarily rejected by the Commission's Order. Order at % 63. 

Moreover, wliile Suburban claims that failmg to find in its favor on Coimts 1,3, and 4 is not 

dispositive of the Commission's ultimate determination of Comit 5, Suburban fails to point 

to any additional exddence that would warrant such a finding or attempt to explain what 

the separate legal theory of relief is. As such, we hai^e no choice but to affii’m om earlier 

decision that these alleged violations cannot stand on their ov^m and deny rehearing as to 

this assignment of error.

31) In its sixth assignment of error, Subiu’ban argues that tlie Oi’der en'oneousl}* 

concludes that the Commission may neither prevent nor remedy duplication of facilities. 

Order at f 55. Suburban asserts that the Commission's authority is inlierent in its "general 

regulatory autlioiity under R.C. 4905.04." Further, Suburban claims installing a natural gas 

main across the street from another natural gas company's main, to sen^e a new phase of a 

residential subdivision tliat the other company would prefer to sei-ve, "inflict[s] 'undue or 

mu'easonable prejudice or disadvantage' on otliers" in violation of R.C. 4905.35(A).

(5[ 32) Suburban notes that it cited to ample precedent supporting its proposition that 

regulatory policy disfavors duplication of utility facilities, but claims tliat the Commission 

chose not to adliere to tliat precedent because the cases addressed public utilities other tlian 

natural gas companies. Suburban also cites to federal case law that it claims supports its 

argument that a natural gas company is not pemiitted "to pick and choose and to seiwe onl}^ 

those portions of the territory wliich it finds most profitable." Unifed Fuel Gn$ Co. v. Rnihond 

Coiinii. ofKeiifucly, 278 U.S. 300, 309 (1929). Subui'baii fiu'tlier alleges that R.C. 4905.35(A)

4 In fact, Columbia asserts tliat Suburban only mentions these "disparaging statements" in Suburban's post- 
heaiing brief witliin a footnote (Suburban Initial Br. at 12, fn. 63).
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has broad application because the legislahue could not have envisioned all of the ways a 

utility might inflict "imdue or mu’easonable prejudice or disadvairtage" on competiiig 

companies. Finally, Subui'ban states that the Commission should base its decision on the 

record before it, wliich Suburbaii believes clearly shows it would be sending the Glenross 

South development but for Cohmrbia's anticompetitive actioirs. Moreover, Subtuban notes 

that tlie Conmiission's fii\dii\g that we caimot prevent or remedy the duplication of sendee 

or facilities imder aity facts is an extreme \dew.

33) Cohmibia first alleges that the various cases Suburban cites to in support of its 

claim that tlie Supreme Court of Ohio "considers the Couunission's authority to proliibit 

duplication of any public utility service miquestioned in law and reason," do not stand for 

that proposition. In fact, Columbia notes tliat the telephone case cited by Subiu'ban did not 

hold that the Commission's authority to regulate pubUc utilities included the inirerent 

authorit)^ to determine whether one telephone company should be proliibited from offering 

duplicative sendee in. another's service area; rather, Columbia states the issue in that case 

was limited to whether the Conmussion had tire authority to determine if the disputed area 

was in the service or operatiirg area of a telephone company. N. Ohio Tel. Co. v. Piituniii, 164 

Olrio St. 238, 245-246,130 N.E,2d 91 (1955). Columbia further asserts that the Commission's 

authority to prer^ent the duplication of telephone company facilities, wlrich was not raised 

ill the Piihwii] case, was statutorily provided at the tinre, and later repealed iir 2010. R.C. 

4905.24. Similarly, Coluurbia challeirges the same argimrent in tire context of water utilities, 

notiirg that Submbair even ackirowledged that water utilities effectively do have seiwice 

territories because they are "required to obtairr certificate[s] of pubUc corrverrierree arrd 

irecessity" mrder R.C. 4933.25. Subiu'bair Motioir for Emergerrc}^ Relief (Oct. 20, 2017) at 4- 

5. As par t of the Coumrissiorr rules for applying for such a certificate, applicairts ai’e requhed 

to irrclude a "statemeirt eviderrciirg that rro existiirg agerrey * * * would or could ecoirourically 

aird elBcierrtly provide facilities aird services rreeded by the pubHc irr the ai’ea wlrich is the 

subject of the applicatiorr." OIrio Adnr.Code 4901:1-15-05(D)(19). It is tlris requiremeirt 

wlrich Cohmrbia claims is the reasoir wh)^ the Commissiorr coirsidered duplicatiorr of



17-2168-GA-CSS -14-

facilities iii the case cited by Submban (Suburban App. for Reheariirg at 33, quoting In re 

Aqua Ohio, Iiic„ Case No. 06-51-WW-AAC, Opinion and Order (Mai'. 28, 2007) at 11).

jf 34j Columbia also notes that the cases cited by Suburban mvolving the natm*al gas 

industry similarly fail to demonsti'ate that the Commission has inherent authority" to prevent 

duplication of facilities or that the duplication of facilities caii constitute "aii unjust or 

tuu’easonabie prejudice or disadvairtage" in violation of R.C. 4905.35(A). For instance, 

Cokmibia ai'gues that Submban's reliance on Atwood is misplaced as that case iiwolved a 

competitor that was operating as a public utility without fir st bemg granted the authority to 

do so by tlie Commission. Atwood Resources, Inc. v. Pub. Util Comm., 43 Oliio St.3d 96, 538 

N.E.2d 1049 (1989). Tlie Supreme Court of Oliio's reference to the competitor's sales wliich 

"had displaced, or would displace" Columbia's sales was provided in the discussion of 

whether Columbia had stairdmg to bring its complaint before the Commission. Columbia, 

instead, asserts that the Couimission's reliance on the precedent cited in the Order is more 

appropriate, wliile also arguing that Suburban failed to provide the Couunission a reason 

to deviate from those decisions wliich cleai’l)^ demonstrate that there ai*e no certified natmal 

gas territories in Oliio. Order at ^ 55.

{•[[ 35} Tlie Commission's Order noted that "Subui'ban has not cited to any 

Commission precedent in wliich we hai^’e held, or even suggested, that a natural gas 

company should be precluded from seizing a new customer if such sei’vice would result in 

the duplication of facilities." Order at | 55. We agree with Columbia that the case law cited 

by Subm'ban in its application for rehearing does not contradict or question tliis finding, as 

many of tlie cases are factually and legally dissimilar, if not wholly iiTelevant to the 

circumstances before us. We again recognize tlie longstanding Commission precedent 

establishing that there ai'e no certified gas service territories in Ohio and any certified 

natural gas company may ser\^e any customer in any part of the state. Order at % 52, citing 

In re Columbia Gas of Ohio, Inc., Case No. 87-1528-GA-ATA, Opinion and Order (Dec. 8,1987). 

Moreover, Suburban has not provided any justification wai'ranting the Commission's
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de\'iation from tills precedent on the basis of avoiding the potential duplication of facilities. 

Accordiiigly, reheai’iiig is deiiied on tliis issue.

If 36) As its seventh assigiunent of error. Suburban alleges that the Commission's 

interpretation of the 1995 Stipulation is imsupportable. Explainii^g, Suburban irotes that its 

claims do not arise from the fact that Cohmibia is merely offering builder mcentives to a 

development \sdtliin the geogi'aphic area covered by the 1995 Stipulation; rather. Suburban 

emphasizes the key fact that it was already servmg this development. As such. Suburban 

believes it has established that Columbia's actions violate the express terms of the 1995 

Stipulation.

(5[ 37) In response, Columbia ai’gues that the Commission properly concluded, after 

thorouglily re\dewing the 1995 Stipulation and the Coumiission order approving it, that the 

express laiiguage of the 1995 Stipulation does not support Suburban's claims. Order at 

53-54. Despite Subiu'baii claiming that the Conmussion failed to apply the terms of the 1995 

Stipulation to the "key fact" that Subiuban was already sen’-ing the Gleiuoss South 

development, Columbia similaily notes that the language used in the 1995 Stipulation offers 

no support for Suburban's logic. Finally, wlule the 1995 Stipulation did aim to avoid anotlier 

situation that was the subject of the 1986 complaiirt case between Columbia arid Submban, 

Cohmibia avers tliat tlie terms of the 1995 Stipulation were satisfied long ago upon the 

completion of tliree separate actions: (1) the transfer of certain customers and facilities; (2) 

the modification of certain provisions in Columbia and Suburban's tariffs; and (3) the 

exchange of "mutual releases and covenants not to sue." Order at ^ 17.

{•j[ 38) Tlie Coumiission finds that these arguments were thorouglily considered, and 

rejected, in the Conmiission's Order. Order at 53-54. Suburban fails to offer any evidence 

suggesting tliat the language of the 1995 Stipulation would be tiiggered by incorporating 

the "key fact" that Suburban was already sending tliis development. We continue to agree 

witli Cohunbia that notliiiig in the 1995 Stipulation, the Release, or tlie Conmiissioii order 

approving the settlement prohibits Columbia from offering the builder incentives through
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the Efficienq^Crafted Hon\es Program. Tlierefore, the Commission finds reheai’mg on tliis 

assignn\ent of error should, likewise, be denied.

{f 391 Suburbaii also claims, as its eighth assignment of eiTor, that the Order ignores 

the plain lai\guage of tire DSM tariff aird maiir extension tariff. Specifically, Suburbair 

contends that the DSM tariff does not permit tire pa)unent of irrceirtives or ratepayer fmrdirrg 

of the irrceirtives. Further, Subui’bair irotes that tire Commission irrcorrectly ideirtified tv\^o 

mutually exclusive reasoirs for fiirdiirg agaiirst Suburbair on Couirt 3: the Order suggests 

both drat Suburbair forfeited its rights to raise these ai-gumeirts about the DSM Rider because 

it failed to iirtei’vene in prior DSM proceedings to raise these issues aird drat the prior DSM 

cases "drorouglrly addi'ess a majority of the issues raised by Suburban," which "alleges 

irothiirg new or different for the Commissioir's coirsideration." Order at ^ 58. Moreover, 

Suburban claims that the Order fails to cite to any part of the record from the prior DSM 

proceedings to support the conclusion that these issues have been addressed and, therefore, 

fails to provide the required factual support. Toiigreii v. Pub. UHl. Coiuw., 85 Ohio St.3d 87, 

89-90, 1999-Olrio-206, 706 N.E.2d 1255. Suburban also raises its earlier argmiients that its 

claims were not addressed by the Commission's Order, first contending that the 

EfficiencyCrafted Homes progi'am is not authorized mrder any tariff. Order at ^ 38; see hi 

re Ohio Edison Co., 153 Olrio St.3d 289, 2018-Ol'uo-229,106 N.E.3d 1. Additionalty, Suburban 

alleges that the tariff authorizing Columbia to recover certain DSM program costs does not 

authorize the recovery of incentive payments as drey are not "made available to residential 

and conrmercial customers," or those taking natural gas delivery sei’vice, as required by 

Columbia's tai’iff. Order at ^ 38. Finally, Subm’ban submits drat Colmnbia's mairr extension 

tai'iff requires written main extension agreemeirts iir all cases, not just those irr wliich a 

deposit is requued. In fact, Subm'barr argues drat it is Cohmrbia's actual practice to obtam 

a mairr exteirsion irr writiirg, eveir if the deposit had been waived. (Suburbarr Ex. 5 at 40-41.)

40) Irr its memorarrdtuir coirtra, Columbia asserts drat the Conmrissioir property 

concluded drat Colunrbia acted iir accordarrce with its tar'iffs, agaiir arguirrg drat marry of 

Suburbarr's argunrents were irot iircluded iir its complamt. Despite their onrissiorr from the
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complaint, Cokm\bia argvies tliat these arguments should, nonetheless, be rejected now. 

Fii’st, Cokunbia notes that its DSM Rider does specif}’’ that Cokmrbia implements 

''comprehensive, cost-effecti^^e energy efficiency progi'ams [for] residential and con’miercial 

customers." P.U.C.O. No. 2, Fifteenth Revised Sheet No. 28. Cokunbia ai’gues that Suburban 

has faded to point to any case law or Conunission precedent that requii'es more detail in tlie 

tariff sheet, including Suburban's own tariff describing its DSM program. P.U.C.O. No. 3, 

Section V, Forty-Second Revised Sheet No. 3. Additionally, Columbia mamtains that Ohio 

Edison deals with the filed rate dochme aird has no bearmg on tlris case smce it was limited 

to the proposition that the Conmiission caiurot order refrmds of collected rider charges 

absent rider lairguage specifymg a refund process. Ohio Edison at f 19. In response to 

questions of whetlier it is autliorized to recover the costs of its homebuilder incentives 

tlu'ough the DSM Rider, Cokunbia states that the Con’unission has approved tlie rider, as 

well as each annual application to adjust the DSM Rider since 2009, and reiterates that a 

builder is not eligible to receive a DSM incentive for a new home tuiless the home's owner 

or resident is a Columbia customer, wliich is fully consistent with tlie language of the DSM 

Rider tai’iff. Order at ^ 41. FinaJl}’’, Columbia notes that Suburban's argument regarding its 

practice to not require a written line extension agreement when no deposit is requked 

violates the DSM tai’iff is not only procedural!}" improper — given that it has not been raised 

before tliis point of the proceeding ~ but should also be rejected due to the Conmiission's 

findings that the cost-benefit analysis was performed and established that the main 

extension was economically justified at Colimibia's expense (Columbia Memo. Contra at 21, 

citing to Suburban App. for Rehearing at 18). Columbia also criticizes Suburban's argument 

as hypocritical, explaining that both companies' main extension tariffs state that they "may" 

enter into a line extension agi’eement and requiie a deposit when the main extension is not 

deemed justified at tlieu expense. Order at ^ 44; Columbia Tariff, P.U.C.O. No, 2, Section 

III, Part 12, Tliird Revised Sheet No. 9; Suburban Tai-iff, P.U.C.O. No. 3, Section III, Fii’st 

Revised Sheet No. 4 and Original Sheet No. 5.
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41) The actual issue mcluded in Couiit 3 of the complaint claims that the "cost of 

progi'ams extended to entities not located m or witliin Columbia's seivice teriitoiy ai'e not 

eligible for reco^^er)’’ tlirough the DSM Rider" aiid that Coliunbia lias, or will attempt, to 

recover these ineligible costs (Complaint at 40-41). Tire Commission specifically 

discredited tlris argument m our Order by citing to the 2026 DSM Case, in wliich the 

Commission mdicated that the "key factor [for a builder to receive air iircentive for 

constructing energy efficient homes for the Efficienc}"Crafted Homes Program] is that the 

home is located witlrin Columbia's serrdce tenitoiy aird the customer is served by 

Columbia." Order at ^ 58, tn. 13, quoting 2026 DSM Case, Opinion and Order (Dec. 21,2016) 

at f 115. We agi'ee witlr Columbia that the builder incentive payments fall squai-ely withiir 

the confines of its tariff.

42) Furthemrore, despite not bemg included in the origiiral complaint, the 

Conmrission also considered — and ultimately rejected—Suburban's ai’guments regarding 

whether the DSM Rider's taiiff authorizes Columbia to pay, and subsequently recover. 

Efficiency Crafted Homes Program incentives. Order at ^ H 38,54-58. Moreover, in response 

to Subtu’ban's argument pertaining to the "mutually exclusive reasons for finding against 

Suburban on Count 3," the Commission was merely indicating that: (1) Suburban failed to 

inteiwene in the 2026 DSM Case or earlier DSM approval cases to raise these concerns; and 

(2) maii}^ of the same concerns voiced by Suburbair regai’ding incentive payments were, 

nonetheless, raised by other parties or addressed by the Commission itself in over a decade 

of prior proceedings regai'diiig the re\dew and approval of the DSM Rider. Order at ^ 56- 

58.5 As we noted in the Order:

5 Altliougli tlie Older did not specifically list tliese cases, tliey were listed in Columbia's biiefs as including: 
In re Colmnhin Gas of Ohio, Case No. 08-72-GA-AIR, et al., Opiiuon and Order (Dec. 2, 2008) at 10; In re 
Colmubia Gas of Ohio, Inc., Case No. 08-833-GA-UNC, Finding aird Order duly 23,2008); fii re Columlria Gns 
of Ohio, Inc., Case No. 09-1036-GA-RDR, Opinion and Oi’der (Apr. 28, 2010); In re Cohniibin Gas of Ohio, Inc., 
Case No. 10-2480-GA-UNC, Finding mid Older (Nov. 22, 2010); hi re Coluinhin Gas of Ohio, Inc., Case No. 
11-5028-GA-UNC et al.. Finding and Order (Dec. 14, 2011); Ii; re Columbia Gas of Ohio, Inc., Case No. 10- 
2353-GA-RDR, Opinion and Order (Apr. 27, 2011) at 9; In re Columbia Gas of Ohio, Inc., Case No. 11-5803- 
GA-RDR, Opinion and Older (Apr. 25, 2012) at 9; hi re Columbia Gas of Ohio, Inc., Case No. 12-2923-GA- 
RDR, Opinion and Older (Apr.24, 2013) at 9; In re Columbia Gas of Ohio, Inc., Case No. 13-2146-GA-RDR,
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[Although] collateral attacks on prior Commission orders ai*e not iniproper per 
se, the Commission ma)^ m the interest of judicial economy aiul efficiency, 
dismiss die claims against a Commission-approved tai’iff, where the 
Commission has recently and thorouglily considered the provisions of tiie 
tai'iff and tlie complainant alleges notliing new or different for the 
Commission's consideration. Bonr(^ ofEdiiaitioii z>. The Cleveland Elec. Illuiii. Co.,
Case No. 91-2308-EL-CSS (Jvly 2,1992).

Order at ^ 58. Moreover, we agi'ee witli Columbia that Ohio Edisoft is inapplicable to these 

circumstances. Thus, consistent with the Commission's orders in the prior cases reviewing 

the DSM Rider and the Order, we find that Columbia is complying with the terms of its 

tariffs, wliich are sufficiently detailed for tlie reco^^e^y of the EfficiencyCrafted Homes 

Program incentive payments.

If 43} We also find Subtuban's argrmient regarding Tongren to be baseless. As the 

Supreme Court of Oliio noted in that case, no hearing was held, no written testimony was 

filed on behalf of the companies or any otiier interested pai'h^ and Staff did not provide any 

written comments, testimony, or report regai'ding the companies' application. Tongren v. 

Pid). Util. Connn., 85 Oliio St.3d at 90,1999-Oliio-206, 706 N.E.2d 1255. Tliis proceeding, on 

tlie other hand, iiivoh^ed an evidentiary^ hearing lasting tlu'ee day^s, tlie filed direct testimony^ 

of six separate witnesses (in addition to the deposition testimony of Mi\ Tliompson), initial 

and reply briefs following the hearing, and an Order replete with references to the erddeiice 

admitted into the record.

If 44} Finally, regarding Subiu'ban's claim that Columbia's main extension tariff 

requh’es written main extension agreements in all cases without exception, we note that 

Columbia's tai'iff and the record evidence demonstrate that Columbia may enter into a line 

extension agreement and require a deposit when the main extension is not deemed justified 

at its expense; however, it is not required (Cokunbia Tai'iff, P.U.C.O. No. 2, Section HI, Pai’t

Opinion and Oi’der (Apr. 23, 2014) at 7; In re Cohunbin Gas of Ohio, Inc., Case No. 14-2078-GA-RDR, Finding 
aird Order (Apr- 22, 2015) at 5; In re Columbia Gas of Ohio, Inc., Case No. 15-1918-GA-RDR, Finding and 
Older (Apr. 20, 2016) at ^ 20; 2016 DSM Case, Opinion and Order (Dec. 21, 2016) at 87-88,115,119; In 
rc Columbia Gas of Ohio, Inc., Case No. 16-2236-GA-RDR, Finding and Oi-der (Apr. 26, 2017) at ^ 20; In re 
Columbia Gas of Ohio, Inc., Case No.l7-2374-GA-RDR, Finding and Order (Apr. 25, 2018) at ^ 39.
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12, Tliird Revised Sheet No. 9; Suburbaii Ex. 5 at 40-41). Order at % 44. As we found earlier, 

Columbia complied with its tariff after conductuig the requii’ed cost-benefit analysis and 

detemiiiiiiig that a deposit was not required, rendering tliis argiunent moot.

3. Suburban's Argument that Certain Evidentiary and Procedural 
Rulings Violate Suburban's Right to Due Process

If 45| Suburban's final assignments of error allege violations of due process. 

Suburban claims that it was entitled to present rebuttal testimony as its ninth assignment of 

error, noting that "[a] party has an unconditional right to present rebuttal testimony on 

matters wliich are fust addressed in an opponent's case-in-cliief and should not be brought 

ill the rebutting pai’ty's case-in-cliief" (Subiuban App. for Rehearing at 42, quoting Phung zk 

Waste Mnimgeiiient 71 Olrio St.3d 408, 410, 644 N.E.2d 286 (1994)). Suburban ai’gues that it 

not only had a right to present rebuttal testimony, but was wrongfully criticized for 

"preserving error in the denial of tlris right." Specifically, wlrile the Commissiorr indicated 

it has prortided clear’ guidance on the process for proffering disputed evidence, Subiuban 

argues that neither of tire cases cited by the Commission involved a proffer of rebuttal 

testimony arrd one hearing actually occurred over a year after the hear’ing in tlris proceeding.

If 46} Coliunbia agrees with the Commission's prior holding that Suburban failed to 

presen^’e its objections by properly proffering its rebuttal testimony at hear'ing. Order at f 

51.

If 47} Wliile the reference to the hearing in Case No. 16-481-EL-UNC, et al., did occiu 

a year after the hear'ing in tliis proceeding, the discussion evidenced in the ti'anscript is 

consistent with, and representative of, the Commission's process for accepting proffers. The 

reference to Case No. 14-1297-EL-SSO is also directly on point; there we noted tliat a proffer 

is not an additional opportmiity to inti’oduce new evidence into the record without 

providing parties sufficient opportiuiity to respond to it, i.e., attaching testimony, rebuttal 

or otherwise, which was excluded from the record to a reply brief, ht re Ohio Edison Co., The 

Oeveland Elec. lUum. Co., and The Toledo Edison Co., Case No. 14-1297-EL-SSO, Fifth Entri'' on
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Reheai’ing (Oct. 12, 2016) at ^ 376. However, much like that case, Submhan's interpretation 

of oui- rules and process makes no difference as we would fii’st have to conclude that the 

attorney examiiiers improperly excluded evidence, wliich is a conclusion that we cannot 

urake under these ciirunrstances. Accordingly, and consistent with previous fiiidmgs set 

forth in the examiner's May 25,2018 Enhy denying certification of Subtu'ban's interlocutoiy 

appeal arid the Order, we find that reheaiing should be denied as to tliis assignment of error. 

Order at ^ 51; Enhy (May 25, 2018) at 20-22.

48) Suburban also takes issue with the Commission's heatment of Columbia's 

confidential designatioiis, arguing, as its tenth assignment of error, tliat the Commission's 

failme to rule on those designations violates R.C. 4901.12 and 4905.07. Wliile Subiuban 

notes that a protective agi’eement was utilized to facilitate the exchange of discoveiy 

between the parties, it argues that the Commission must still determiire whether exlribits 

and other filings presented to it are entitled to confidential treatment. See hi re Ohio Edison 

Co., 153 Oliio St.3d 289, 2018-Oliio-229,106 N.E.3d 1.

49} Colmnbia notes that, despite arguing that there were several instances in 

wliich Subm’ban claimed it "made clear* that it did not agree with the [confidentiality] 

designation" at hear’ing, Subm’ban only cites to two pages of the heai*ing haiiscript that it 

alleges demonstrate those disagreements and neither page supports its objection (Tr. Vol. II 

at 233; Tr. Vol. Ill at 488). In fact, Cohmibia asserts that one of the references reflects the 

resolution of a disagreement over a "liiglily confidential" designation in wliich the par*ties 

agi'eed to partially redact and re-designate the document for purposes of the hear’ing (Tr. 

Vol. Ill at 488). Given that Subiu'ban has provided no other evidence of an existing 

confidentiality dispute, Columbia requests that the Commission dismiss Submbari's 

generalized ar’gimieiit as moot.

(5[ 50) We agree with Cohmibia that, conh*ary to the assertions of Suburban, there ar’e 

no references in either the public or confidential portions of the transcript in wliich 

Submbari raises the issue of the subject mfoi*mation's confidentiality. In fact, the only
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references to the coirfidentiality of infomiation we can find support the conclusion that both 

parties agreed to treat the subject infomiation as confidential druing the heai'ing (e.g., Tr. 

Vol. I at 218; Tr. Vol. II at 233-234, 245-246, 293-294; Tr. Vol. at 468, 487-489, 502, 506). 

Suburban never raised the confidentialit}^ of tliis intomiation as an issue for tlie attorney 

examiners to rule on prior to, or duiing, the hearing. As it does not appear fi’om tlie heai'ing 

trai'^cript that any objections to confidentiality were properly made, we reject tliis 

ai’gunient.

51} As its eleventh and final assignment of error, Subiu'ban ai’gues that the Order's 

criticism of Subm’ban's response to alleged discovery violations is mifounded and requests 

tliat the Commission remove the criticism from its Order. Suburban claims that, wliile it 

could have continued to file motions to compel, it elected a more practical route by 

subpoenaing docrmients from Pulte (Subm'ban App. for Rehearing at 47). Subiu’ban also 

continues to restate its claims that Columbia witlilieid vital responsive documents from two 

Coliuiibia witnesses.

52} Similar to its argmnents regarding tlie confidentiality dispute, Colrmibia 

agi'ees "with the Commission's ultimate response to Suburban's claims of discoveiy process 

abuse by acknowledging the proper avenue for resolving discoveiy disputes in Commission 

proceedings. Order at f 64. Columbia notes that Subm'ban filed one motion to compel, 

wliich was later withdrawn, and never attempted to file anotlier motion to compel prior to 

the hearing (Tr. Vol. I at 9).

If 53} Tlie attorney examiners were correct to reject fmther arguments regai'ding 

alleged discoveiy abuse and non-responsiveness dm*ing the discoveiy process in their 

discretion under Oiiio Adm.Code 4901-1-27. As noted in tlie Order, dming the five-month 

iiiteiwal between the filiiig of tlie complaint and the evidentiai’y heai'ing, only one motion to 

compel was filed, and it was later withdrawn. If Suburban believed that Cohmibia was 

idolatiiig our discoveiy inles, as allegedly evidenced by the fact that Pulte responded to a 

subpoena by producing certain docimients wliich were not preidously disclosed by
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Coluiiibia dm'ing discoveiy, Submban should have raised aird presented those coiiceiirs 

witli the presiding exaniiiiers tlu’ough tlie discovery process—not for tlie Jirst time at 

hearing. Order at ^ 64. At the very least, Suburbair should have raised the issue at the 

beginning of tlie hearing in order to ensiue that tlie hearing proceeded in an efficient and 

expeditious mamier. Suburban asserts that it chose "a more practical route" by subpoenaing 

documents from Pulte and that Columbia would be sanctioned for its "tactics" in any state 

or federal court. Tliat may be so, but certainly not before a motion to compel was filed, 

granted, and disobeyed. Civ.R. 37; Fed.R.Civ.P.37. Here, Subiu’ban failed to raise 

Columbia's alleged non-compliance with our discovery procedm’es, with supporting 

documentation (i.e., the discovery requests, Columbia's response, and the infoimatiori tliat 

was withlield), before the attorney examiners prior to hearing. As such, Suburban's "more 

practical route," to sprinkle imsubstaritiated allegations of non-compliaiice tlu'oughout tlie 

transcript, appropriately failed. Our rules provide a process to address any discovery 

disputes prior to the evidentiary hearing, and we encourage ail parties to abide b}’’ those 

n.iles.

{•[f 54} Accordingly, for the foregoing reasons. Suburban's application for reheainig 

should be denied in its entirety.

III. Order

55) It is, therefore.

If 56} ORDERED, Tliat Suburban's application for rehearing be denied. It is, further.
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If 57} ORDERED, Tliat a copy of tliis Second Entiy on Reheai'ing be sei\"ed upon 

each part}’- of record.

COMiVnSSIONERS;
Approving:

Sam Rairdazzo, Chaiiman 
M. BethTromboId 
Daniel R. Conway 
Deimis P. Deters

MJA/PAS/mef
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Attachment B

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of 
Suburban Natural Gas Company,

Complainant,

Case No. 17-2168-GA-cssV.

Columbia Gas of Ohio, Inc.,

Respondent.

SECOND ENTRY ON REHEARING 

Entered in the Jorimal on October 23,2019 

1. Summary

1) The Commission denies the application for rehearing filed by Suburban 

Natural Gas Company.

n. Discussion

A. Procedural Background

2j Pursuant to R.C. 4905.26, the Commission has authority to consider written 

complaints filed against a public utility by any person or corporation regarding any rate, 

service, regulation, or practice relating to any service furnished by the public utility that is 

in any respect unjust, imreasonable, insufficient, or unjustly discriminatory.

{f 3) Columbia Gas of Ohio, Inc. (Columbia) is a natural gas company and public 

utility as defined in R.C. 4905.03 and R.C. 4905.02, respectively. As such, Columbia is subject 

to the Commission's jurisdiction.

{514} On October 20, 2017, Suburban Natural Gas Company (Suburban or 

Complainant) filed a complaint and request for emergency relief against Columbia.^ In its 

complaint. Suburban alleges that Columbia's use of financial incentives to biiilders and

^ Suburban, too, is a natural gas company and pubEc utility as defined in R.C. 4905.03 and R.C. 4905.02, 
respectively.
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complaint. Suburban alleges that Columbia's use of financial incentives to builders and 

developers in competitive areas under certain programs violates a stipulated agreement 
between Suburban and Columbia (the 1995 Stipulation), which was approved by the 

Commission on January 18,1996.2 Suburban asserts that the 1995 Stipulation was intended 

to resolve all contested issues between the parties, including Columbia's use of financial 

incentives to builders and developers in competitive areas under certain programs, and that 
Suburban released ail claims against Columbia arising from the programs with the 

expectation that Columbia would not later resurrect substantially similar programs in areas 

served by Suburban. Suburban also asserts that it expressly reserved the right to litigate 

any such renewed marketing by Columbia and the Commission expressly reserved 

jurisdiction over the competitive issues raised in those proceedings.

5} Against this backdrop. Suburban submits that Columbia is using its demand- 

side management (DSM) programs in a manner that violates the 1995 Stipulation and other 

Commission orders. Suburban states that, most recently, the Commission approved a 

stipulation and expanded Columbia's DSM program, including an energy efficient new 

homes program that offers direct cash incentives to home builders meeting certain energy 

efficiency standards in or within its service territory. In re Columbia Gas of Ohio, Inc., Case 

No. 16-1309-GA-UNC, et al. (2016 DSM Case), Opinion and Order (Dec. 21,2016). Suburban 

claims that Columbia is implementing this program in a Delaware County, Ohio 

subdivision that is not within Columbia's service territory but, instead, is in Suburban's 

service territory; Suburban suspects that Columbia has recovered or intends to recover the 

cost of these financial incentives through its DSM Rider for the improper purpose of 

competing with Suburban. Suburban further claims that Columbia is extending or plans to 

extend its gas mains to serve the disputed areas in a manner that duplicates Suburban's 

existing distribution mains. Collectively, Suburban submits that it has been harmed by 

Columbia's actions, all of which constitute violations of: (1) the 1995 Stipulation, (2) the

In re Columbia Gas of Okie, Inc., Case No. 93-1569-GA-SLF, et al.. Finding and Order (Jan. 18,1996).
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Commission order approving Columbia's DSM program, (3) Columbia's DSM Rider, (4) 
Columbia's Main Extension Tariff, and (5) numerous statutory provisions.

6} On October 27, 2017, Columbia filed a memorandum contra Suburban's 

request for emergency relief. Later, on November 13, 2017, Columbia filed its answer to 

Suburban's complaint. Columbia's answer denies many of the allegations contained in 

Suburban's complaint and asserts several affirmative defenses.

7} A settlement conference was held on November 13,2017.

8} By Entry issued March 1, 2018, the attorney examiner scheduled an 

evidentiary hearing to commence on April 3,2018, with testimony to be filed by March 16, 
2018. Parties filed direct testimony on March 16,2018, as directed by the attorney examiner.

9} The attorney examiner granted an untimely motion to intervene filed by the 

Delaware County Prosecutor's Office on behalf of the Delaware County Board of 

Commissioners and Delaware County Engineer (collectively, DCP) by Entry issued March 

28, 2018, On the same day as the Entry, DCP filed a motion for leave to file the duect 
testimony of Robert M. Riley out-of-time.

{f 10} The evidentiary hearing commenced, as scheduled, on April 3, 2018, and 

concluded on April 5, 2018. During the hearing, the attorney examiner granted DCF's 

motion to file testimony out-of-time (Tr. VoL I at 7). After the hearing concluded, parties 

filed initial and reply briefs on May 15,2018, and May 29,2018, respectively.

11) On June 4, 2018, Columbia filed a motion to strike Exhibit A attached to 

Suburban's reply brief. Suburban filed a memorandum contra the motion to strike on June 

19,2018, to which Columbia filed a reply on June 26,2018.

Ill, Applicable Law

12} Several statutory provisions are at issue in this case. R.C. 4905.26 requires that 
the Commission set for hearing a complaint against a public utility whenever reasonable



17-2168-GA-CSS -4-

grounds appear that any rate charged or demanded is in any respect unjust, unreasonable, 
or in violation of lav/, or that any practice affecting or relating to any service furnished is 

unjust or unreasonable.

{f 13) R.C. 4905.22 requires, in part, that a public utility furnish necessary and 

adequate service and facilities, while R.C. 4905.35 prohibits public utilities from making or 

giving any undue or unreasonable preference or advantage to any person, corporation, or 

locality, or subjecting the same to any undue or unreasonable prejudice or disadvantage. 
R.C. Chapter 4905 also imposes certain requirements on public utilities in regard to rates 

that are to be collected from consumers. Namely, R,C. 4905.30 requires all public utilities to 

file schedules widi die Commission showing all rates and charges for their service, while 

R.C. 4905.32 bars utilities from collecting rates or charges deviating from those filed with 

the Commission. Finally, R.C. 4905.33 prohibits utilities from charging or collecting a 

greater or lesser level of compensation from customers when delivering a similar service 

under substantially similar conditions.

{f 14} In complaint proceedings, the burden of proof is on the complainant. 
Grossman v. Pub. Util Comm., 5 Ohio St.2d 189, 214 N.E.2d 666 (1966). Therefore, it is the 

responsibility of a complainant, in this instance Suburban, to present evidence in support of 

the allegations made in its complaint

rv. DISCUSSION

A. Summary of Evidence

{f 15) Though this case was initiated as a complaint proceeding on October 20,2017, 
this dispute has a vast history spanning over 20 years of competition in the natural gas 

industry between Columbia and Suburban. We will summarize both the factual evidence 

presented regarding the circumstances for this specific proceeding, as well as the history 

leading up to this complaint
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1. 1995 Stipulation

{f 16} Suburban alleges that circumstances giving rise to the 1995 Stipulation 

occurred in Case No. 86-1747-GA-CSS (1986 Suburban Complaint Case). In that case, the 

Commission found that Suburban had not met its burden of proving its allegations against 

Columbia in regard to Columbia's offering of general service agency purchase and 

transportation agreements to Columbia's existing and new customers in order to maintain 

and to attract load. The Commission found that it was proper for Columbia to offer such 

agreements to new and to existing customers. However, the Commission zilso found that 

Columbia had violated R.C. 4905.32, 4905.33, and 4905,35 by providing free service lines, 

house piping, and appliances to win competition from Suburban. 1986 Suburban Complaint 

Case, Opinion and Order (Aug. 4,1987),

17} In hopes of resolving the existing controversy involving competition between 

these companies in Ohio and avoiding another situation similar to that in the 1986 Suburban 

Complaint Case, the parties negotiated the terms of the 1995 Stipulation in Case No. 93-1569- 

GA-SLF. The 1995 Stipulation was later approved by the Commission and resulted in the 

transfer of certain customers and facilities between the two natural gas companies, the 

modification of certain tariff provisions, and the exchange of "mutual releases and 

covenants not to sue." In re Columbia Gas of Ohio, Inc., Case No. 93-1569-GA-SLF (1993 

Columbia Self-Complaint Case), Finding and Order 0an, 18,1996) at 2-3.

Z COLUMBIA'S DSM Program

{^18} Columbia's existing DSM Program includes a portfolio of 12 individual 

programs, including the EfficiencyCrafted Homes Program which generally incentivizes 

builders and developers to exceed state energy code minimum levels to conserve natural 

gas, thus, promoting energy efficiency (Columbia Ex. 6). Columbia introduced the first 

version of the energy-efficiency builder incentive program, called the Residential New 

Construction Program, in 2008. In re Columbia Gas of Ohio, Inc., Case No. 08-833-G A-UNC 

(2008 DSM Case), Finding and Order (July 23,2008). The Commission authorized Columbia
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to extend the Residential New Construction Program in 2011 and rename it as the Energy 

Efficient New Homes program^ in which Columbia made certain changes, including various 

minimum efficiency thresholds, to encourage more energy-efficient building. In re Columbia 

Gas of Ohio, Inc,, Case No. 11-5028-GA-UNC, et al. (2021DSM Case), Finding and Order (Dec. 

14,2011).

{f 19) In 2016, Columbia changed the applicable program name to EffidencyCrafted 

Homes and received Commission authorization to extend it for an additional six-year term 

through December 31,2022. The Commission approved a stipulation filed in the proceeding 

by a majority of the intervening parties. 2016 DSM Case, Opinion and Order pec. 21,2016). 

The Commission recognized Columbia's EffidencyCrafted Homes Program as an effective 

method to encourage the construction of energy-effident homes. 2016 DSM Case, Opinion 

and Order pec. 21,2016) at ^ 115.

{f 20} Columbia avers that, between 2009 and 2017, it has provided incentives to 

support the energy-efficient construction of 12,416 homes, further noting that these 

payments are available to any builders constructing new homes that meet the 

EffidencyCrafted Homes Program requirements within the 61 counties in which Columbia 

serves. Given its high rate of residential development, Columbia witness Thompson 

testified that Delaware County ranked second only to Franklin Coimty for the number of 

energy-efficiency incentives paid to builders participating in the program in Ohio. 
(Columbia Ex. 6 at 5.)

3. Suburban's Request for a DSM Program and Similar Complaints
AGAINST COLUMBIA

21) On December 11,2007, Suburban pursued substantially similar claims to those 

fotmd in the first count of the complaint at hand via a motion to reopen the 2993 Columbia 

Self-Complaint Case. In that motion. Suburban alleged that Columbia was in violation of the 

1995 Stipulation approved by the Commission and was offering gas service and facilities to 

residential customers in violation of its tariff. Following requests for a stay. Suburban
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moved the Commission to dismiss that motion to reopen/ which was granted by the 

Commission. 1993 Columbia Self-Complaint Case, Entry (July 16,2008).

22} Shortly after Columbia's Energy Efficient New Homes program was 

authorized by the Commission in December of 2011, Suburban filed a self-complaint at the 

Commission requesting to establish a similar DSM program. In re Suburban Natural Gas Co,, 

Case No. 11-5846-GA-SLF {Suburban Self-Complaint Case). In support of its request/ 

Suburban noted that it would be rmable to compete with other companies that had existing 

DSM programs/ like Columbia. The Commission later denied Suburban's request on both 

procedural grounds and for lack of evidence. Suburban Self-Complaint Case, Opinion and 

Order (Aug. 15,2012) at 6-10.

{f 23} On May 17, 2013/ Suburban filed a new complaint against Columbia once 

again alleging that Columbia was in violation of the 1995 Stipulation and its tariff. On 

August 15/ 2014/ Suburban filed a motion to dismiss its complaint without prejudice. In the 

Entry considering the motion to dismiss the complaint, the Commission emphasized that, if 

Suburban opted, in the future, to file a third complaint against Columbia raising the same 

allegations and/or a motion to reopen the proceedings in the 1993 Columbia Self-Complaint 

Case, the Commission intended to move that case to a final conclusion. In re the Complaint of 

Suburban Natural Gas Co. v. Columbia Gas of Ohio, Inc., Case No. 13-1216-GA-CSS, Entry (Aug. 

27/2014) at 2.

4, Circumstances Leading to Present Complaint

24} Suburban alleges this case arose when Pulte Homes (Pulte) selected Columbia 

over Suburban in October 2017 to provide natural gas distribution service to new phases of 

a residential subdivision in Delaware County called Glenross^ (Suburban Ex. 1 at 6). 

Columbia states that it first became aware of Pulte's plans to develop the south side of 

Cheshire Road of the Glenross subdivision at one of Pulte's monthly utility meetings in 2016,

3 The parties used the terms "Glen Ross" and "Glenross" interchangeably throughout this proceeding; 
therefore, the terms are to be given equal meaning within this Opinion and Order.
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to which Ms. Donna Young, one of Columbia's New Business Development Managers, was 

invited, given her role as Columbia's point of contact with Pulte (Tr. Vol. II at 299-300,329- 

330; Ti*. Vol. Ill at 411; Suburban Ex. 25; Suburban Ex. 5 at 22-23; Columbia Ex. 5 at 4).

{f 25} In February 2017, Pulte provided Columbia with the civil engineering plans 

for the development, at which point Columbia began to conduct the cost-benefit analysis for 

extending the main to serve the development (Suburban Ex. 25; Tr. Vol, 0 at 300). Mr. Zach 

McPherson^ testified that Columbia followed its tariff and standard procedures when it 

analyzed whether the main extension was economically justified at Columbia's expense, 

which he added is the model consistently used for all projects across Ohio (Columbia Ex. 5 

at 7). Columbia witnesses Donna Young and Zach McPherson both confirmed that the 

analysis yielded the same result for the Glenross South expansion: the main extension was 

economically justified at Columbia's expense because the net present value of the project 

was positive, thereby allowing Columbia, through its tariff, to extend its main to the new 

area without requiring any contribution from Pulte (Tr. Vol. II at 317-318; Columbia Ex. 5 at 

6).

{f 26} Ms. Young testified that, due to Pulte's compartmentalized business 

operations, Pulte's development team—the team responsible for selecting the natural gas 

distribution company and transforming undeveloped land into subdivision streets and 

residential lots with utilities—was unaware of Columbia's builder incentive program, the 

DSM Program. During discussions regarding the reasons why Columbia should be selected 

to provide natural gas to the new area, Ms. Young stated that she reminded Pulte's 

development team of the DSM Program. (Tr. Vol. II at 320-321,327; Suburban Ex. 5 at 29, 

60.) Ms. Young testified that, based on discussions with Pulte around September 2017, 

Columbia was led to believe that the builder incentive program was not a factor in Pulte's 

decision. Ms. Young did state, however, that she had forwarded some questions from Pulte

^ Zach McPherson was made Columbia's sales manager for Delaware County in 2016 and was Donna 
Young's direct supervisor (Tr. Vol m at 370).
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employees to an energy-efficiency consultant to provide Pulte with some recommendations 

for improving energy efficiency. Ms. Young indicated that the overwhelming majority of 
her correspondence with Pulte emphasized all of the benefits in totality for choosing 

Columbia and was not limited to the DSM Program. (Tr. Vol. II at 326-327,338; Suburban 

Ex. 27.)

27} On or about October 10, 2017, Columbia learned that Pulte had selected 

Columbia. Pulte advised Columbia that it wanted Columbia to complete its main extension 

by year end and Columbia met Pulte's request. (Suburban Ex. 28; Columbia Ex. 5 at 6-7.) 

After learning that Columbia had been selected. Suburban witness Aaron RoU^ requested 

an explanation from Pulte's Jeff Thompson,^ to which Mr. Thompson allegedly responded 

Columbia's "incentive program" was the reason (Suburban Ex. 1.4). Despite the fact that 
there is some dispute as to whether Mr, Thompson accurately recalled the reason for Pulte's 

choice of Columbia for the Glenross South development. Suburban filed the above- 

captioned complaint case (Suburban Ex. 5 at 26,29,59-60,66; Tr. Vol. II at 266,338,343-344). 
Submrban claims that it had planned to serve this phase of the Glenross project, as well as 

every other phase, since 2002 (Suburban Ex. 1 at 2-3,7; Suburban Ex. 1.1). In fact. Suburban 

witness Mr, Roll engaged Suburban's engineering subcontractor to complete the layout and 

design of the distribution system for Phase 11, as well as the connection of this system to 

Suburban's main on Cheshire Road, and incorporated the anticipated new load into 

Suburban's capacity plan. By mid-summer 2017, Suburban states it was ready to proceed 

laying pipe as soon as Pulte needed it to. (Suburban Ex. 1 at 5-8.) Further, Suburban argues 

that Pulte had no reason to believe that Suburban was incapable of serving the additional 

phases in Glenross, adding that, up to that point, Pulte and Suburban had a very amicable 

and professional working relationship (Tr. Vol. II at 302-303; Suburban Ex. 26; Suburban Ex. 
5 at 16-17).

5 Aaron Roll is in charge of system operations for Suburban (Suburban Ex. 1 at 1).
^ Jeff Thompson is the Pulte land agent who works with Columbia on new developments (Suburban Ex. 5 

at 23).
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B. Summary of Parties'Arguments

1. Columbia's Motion to Strike Exhibit A of Complainant's Reply Brief

ff 28) Ohio Adm.Code 4901-1-15(F) provides that any party adversely affected by an 

oral ruling issued during a hearing and either elects not to take an interlocutory appeal from 

the ruling or files an interlocutory appeal which is not later certified by the attorney 

examiner "may still raise the propriety of that ruling as an issue for the commission's 

consideration by discussing the matter as a distinct issue in its initial brief or in any other 

appropriate filing prior to the issuance of the commission's opinion and order or finding 

aivd order in the case."

29} In Columbia's June 4,2018 motion to strike Exhibit A of Suburban's reply brief, 
Columbia asserts Exhibit A of Complainant's reply brief is inconsistent with Ohio 

Adm.Code 4901-1-15(F) and prejudicial, as it is merely purported rebuttal testimony, the 

request for which was expressly denied during the hearing and later affirmed in the May 

25,2018 Entry denying the interlocutory appeal. Columbia argues Suburban should have 

limited itself to a discussion of the need for the rebuttal testimony at issue, consistent with 

the rule. Finally, Columbia notes that the Commission has clearly indicated that "new 

information should not be introduced after the closure of the record and parties should not 
rely upon evidence which has been stricken from the record," In re Ohio Edison Co., The 

Cleveland Elec. Ilium. Co., and The Toledo Edison Co., Case No. 14-1297-EL-SSO (FirstEnergy 

ESP IV Case), Fifth Entry on Rehearing (Oct. 12, 2016) at ^ 376. Moreover, in that same 

decision, the Commission noted that "[t]he appropriate use of a 'proffer' is simply to 

preserve a party's right to appeal an evidentiary ruling excluding it. It is not, however, an 

additional opportunity to introduce new evidence into the record without providing parties 

sufficient opportunity to respond to it" FirstEnergy ESP IV Case, Fifth Entry on Rehearing 

(Oct. 12,2016) at ^ 376. As Suburban waited nearly two months after the hearing concluded 

to attempt a proffer, Columbia asserts the attempt is improper.
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30} In its memorandtim contra the motion to strike^ Suburban asserts that, under 

Rule 103(A)(2) of the Ohio Rules of Evidence, an evidentiary ruling excluding evidence 

cannot constitute reversible error unless "the substance of the evidence was made known to 

the court by offer or was apparent from the context in which questions were asked." 

Suburban further notes that, once an offer of proof is made, "the court may add any other 

or further statement which shows the character of the evidence, the form in which it was 

offered, the objection made, and the ruling thereon" and may "direct the making of an offer 

in question and answer form." Evid.R. 103(B). Suburban states it is simply preserving the 

evidentiary rulings for review by means of discussing the matter in an appropriate filing, 
which is not inconsistent with Ohio Adm.Code 4901-1-15. Furthermore, Suburban notes 

that R.C. 4901.18 provides that the findings and recommendations of an attorney examiner 

are "advisory only and do not preclude the commission from taking further evidence." 

Suburban claims that the Commission is unable to determine whether testimony was 

properly excluded without knowing what the testimony would have been and can 

ultimately review the testimony to make such a determination, adding that "the record is 

not limited to evidence admitted at hearing" and attorney examiners lack the authority to 

limit the Commission's discretion to take additional evidence, pursuant to R.C. 4901.18.

{f 31) In response, Columbia simply argues that the Commission's rules and 

precedent require the proffering of excluded evidence at hearing and not in post-hearing 

briefs, consistent with Ohio Adm.Code 4901-1-27(0). Additionally, to Suburban's point, 
Columbia notes that the attorney examiner did not direct Suburban to proffer Mr. 
Pemberton'rebuttal testimony in question and answer form; rather, the attorney examiner 

stated that such rebuttal testimony for the purposes stated during the hearing would not be 

helpful to the Commission in its decision (Tr. Vol. Ill at 516). Unless and until the 

Commission reopens the hearing for the purpose of introducing this testimony into the

David L. Pemberton Sr. is the current Chairman of the Board, a director, and Chief Executive Officer of 
Suburban. Before holding these positions, Mr. Pemberton served as the company's President and a 
director, as well as its General Counsel from February 1989 to December 2000. (Suburban Ex. 4 at 1.)
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record, Columbia asserts the Commission should strike the testimony included in Exhibit
y

A. Einaliy, Columbia states that the Commission has declined invitations to "review * * * 

proffered * * * rebuttal testimony to determine that the portions identified * * * constitute 

proper rebuttal testimony improperly excluded by the [a]ttoiney [e]xaminer" and argues 

the Commission should do so again in this case. In re Ameritech Ohio, Case No. 96-922-TP- 

UNC, et al.. Opinion and Order (Oct. 4,2001) at 24.

2. Whether Columbia Violated the 1995 Stipulation

{% 32} Suburban argues that Columbia agreed not to introduce builder incentives or 

duplicate facilities in areas served by Suburban in the 1995 Stipulation, which is still effective 

today. Suburban specifically alleges in its complaint that "[t]he 1995 Stipulation was 

intended to permanently end Columbia's use of builder incentive programs in areas served, 
or readily-capable of being served, by Suburban. Such areas include the Glen Ross 

subdivision and adjacent developments." Suburban further alleges that "{t]he Glen Ross 

subdivision is not within Columbia's service territory, either as of the date of the final order 

in [the 2026 DSM Case^ or presently." (Suburban Complaint at % 17-18.) While Mr. 
Pemberton acknowledges that the 1995 Stipulation does not expressly state this intent, he 

testified that one of the underlying disputes of that case was Columbia's use of builder 

incentives as an unlawful and anticompetitive discount from tariffed rates. He contends 

that the 1995 Stipulation's statement that it resolved the parties' competitive disputes meant 
that Columbia was required to eliminate its builder incentives; he further contends that the 

1995 Stipulation allowed Suburban an opportunity to bring claims in the future if the 

incentives were re-introduced. Additionally, Mr. Pemberton testified that the Release 

attached to the 1995 Stipulation similarly eliminated the EfficiencyCrafted Homes Program, 
as it is "substantially similar" to the programs listed in that clause, or, at the very least, is 

being used in the exact same way earlier incentives were used to pay builders directly for 

choosing Columbia as their natural gas provider. (Suburban Ex. 4.0 at 13-14; Suburban 

Complaint, Ex, A, Ex. 7.) While Suburban avers that the 1995 Stipulation does not direct 
Columbia to cease its competitive efforts. Suburban states that it did establish rules for how
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such competition would occur. As the Efficienc)Oafted Homes Program rebates qualify as 

builder incentives, and no exception was made for incentives tied to energy efficiency. 
Suburban contends the 1995 Stipulation prohibits Columbia from using such rebates to 

compete against Suburban. According to Suburban, Columbia's failure to abide by the 

terms of the 1995 Stipxolation amounts to a violation of R.C. 4905.22. If the Commission were 

to find in favor of Columbia on this issue. Suburban further argues that the parties' efforts 

toward negotiating, and the Commission's eventual approval of, the 1995 Stipulation were 

essentially meaningless.

{^33} Both Suburban and DCP also raise concerns regarding the potential 
duplication of natural gas facilities in the area. Suburban challenges specific construction of 
the duplicate gas mains along Cheshire Road in Delaware County, and DCP argues a more 

general opposition to unnecessary duplication (Suburban Ex. 3.0 at 1,19; Tr. Vol. I at 29). 
While Suburban acknowledges that any provider may extend its facilities to compete to 

serve previously unserved areas, it argues that Glenross is not an unserved area and that 
R.C. 4905.04 provides the Commission with the authority to prohibit any public utility from 

duplicating the services or facilities of another provider. See, e.g., N. Ohio Tel Co. v. Putnam, 
164 Ohio St. 238,245-246,130 Kf,E.2d 91 (1955) (where the Court held that," [ajlthough there 

is no statute which specifically gives the Public Utilities Commission authority to determine 

a boundary between the service areas of adjoining telephone companies, its power to do so 

would appear tmquestioned both in reason and in law"); Scioto Valley R. & Power Co. v. Pub. 
Util Comm,, 115 Ohio St. 358,362-363,154 N.E. 320 (1926). Furthermore, despite not having 

certified territories. Suburban alleges the Commission has always prohibited duplication of 

facilities in the water and sewer industry. R.C. 4933.25; Ohio AdmCode 4901:1-15-05; In re 

Acjua Ohio, Inc., Case No. 06-51-WW-AAC, Opinion and Order (Mar. 28, 2007) at 1. Given 

the inherent safety dangers of natural gas. Suburban claims that the policy against 
duplication of facilities warrants an even stricter application. Finally, Suburban asserts that 
the Commission is certainly qualified to determine whether the facilities in this case are 

"unnecessarily duplicative" based on the evidence and circumstances presented, adding
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that a complaint case brought under R.C. 4905.26 is the appropriate forum for such a 

determination. Ohio Bell Tei Co, v. Pub. Util. Comm., 14 Ohio St.3d 49, 50, 471 N.E.2d 475 

(1984); Ideal Transp. Co, v. Pub. UHL Comm., 42 Ohio St.2d 195,326 N.E,2d 861 (1975).

{f 34) Columbia argues that nothing in the 1995 Stipulation or Commission order 

from that proceeding prohibited Columbia from offering Commission-approved DSM 

incentives to builders of energy-efficient homes or from competing for customers in 

southern Delaware County. Columbia notes that the language referenced by Suburban did 

not eliminate the builder incentives; rather, it was merely explaining the manner in which 

the parties resolved a dispute regarding the "provision of marketing incentives to builders 

and developers of [a Delaware Coimty] subdivision." 1993 Columbia Self-Complaint Case, 

Entry (Dec. 6, 1993). Furthermore, Columbia contends that the 1995 Stipulation does not 
contain any explicit language prohibiting Columbia from offering future builder incentives 

in Delaware County or otherwise, adding that, even if the Release did have such language, 
the DSM program incentives at issue in this proceeding are nothing like those at issue in the 

1995 Stipulation (Suburban Ex. 4.0 at 14). Finally, Columbia points to Suburban's failure to 

provide any evidence to show that the tariff modifications resulting from the 1995 

Stipulation, which required the companies to "delete the references which restricted them 

from providing or paying for customer service lines, house piping, and appliances when 

competing with another regulated natural gas company," are similar in any fashion to the 

existing EfficiencyCrafted Homes Program (Columbia Ex. 6 at 4). See also 1993 Columbia Self- 

Complaint Case, Finding and Order (Jan. 18,1996) at 3.

35} Of more concern, alleges Columbia, is that Suburban attempts to argue that 
the 1995 Stipulation prohibits Columbia from offering builder incentives in a particular area 

of Delaware County identified in the Release, or worse, that it prohibits Columbia from 

effectively serving customers in that area at all In fact, Columbia points to Mr. Pemberton's 

testimony where he describes the area as one in which Columbia agreed not to duplicate 

pipelines which Suburban had previously constructed (Suburban Ex. 4.0 at 15). Regardless 

of Suburban's ultimate position, Colxzmbia maintains that the language of the 1995
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Stipulation supports neither and the text of that document should speak for itself (Suburban 

Ex. 3.0 at 1,19). In addition, while Columbia acknowledges that Gienross South falls within 

the geographic area described in the Release, Columbia notes that the only significance of 

the language contained in the Release is that Columbia cannot use it to preclude Suburban 

from bringing its current claim.

{f 36) Finally, in response to concerns raised regarding the duplication of facilities, 
Columbia initially notes that it finished installing its gas main on Cheshire Road to serve the 

Gienross South area in December 2017 (Columbia Ex. 5 at 5-7). Further, Columbia adds that 
Chief Deputy Engineer Robert M. Riley of the Delaware County Engineer's Office explained 

that he was not currently aware of any unnecessary duplication of natural gas facilities in 

Delaware County, but acknowledged that some duplication may be necessary or 

unavoidable (Tr. Vol. I at 20-21, 27). Moreover, Columbia asserts there is no current 
mechanism to determine what would constitute unnecessarily duplicative natural gas 

facilities, apart from the General Assembly creating certified territories for natural gas 

companies in Ohio similar to those of electric suppliers. Columbia further notes that, as a 

creature of statute, the Commission is limited to the jurisdiction conferred upon it by the 

General Assembly and, without such direction from the legislature, the Commission cannot 
instruct the creation of certified natural gas service territories. Finally, Columbia notes that 
the Commission has already held that "there are no certified gas service territories in Ohio, 
and any gas company may serve any customer in any part of the state." In re Columbia Gas 

of Ohio, Inc., Case No. 87-1528-GA-ATA, Opinion and Order (Dec. 8,1987) at 26, Columbia 

asserts that Suburban acknowledged Pulte was under no obligation to select Suburban for 

,the Gienross South development, and no contract or other document bound Pulte's 

predecessors or Pulte to stay with Suburban as their provider for natural gas. Furthermore, 
Columbia notes that Suburban conceded that Columbia was entitled to construct a main 

distribution line down Cheshire Road to this development. (Tr. VoL I at 74,81,83-85.)
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3. Whether Columbia Violated the Commission Orders Approving the DSM 
Program or Violated the Terms of the DSM Rider

{If 37} Suburban claims that Columbia deployed its DSM Program in an unfair or 

abusive manner against the Complainant, and beyond the authority granted to it by the 

Commission, by using the program to competitively expand its service territory rather than 

enhance energy efficiency for its customers (Suburban Ex. 3.0 at 7). In support of its 

assertions. Suburban first argues that Columbia has been using the EfficiencyCrafted Homes 

Program as a competitive response tool by ensuring developers are aware of the program 

through communications with its sales team. Specifically, Suburban cites to the testimony 

of Mr. Codispoti, who agreed that the program rebates give Columbia a competitive 

advarttage over Suburban. (Tr. Vol. II at 241-244, 265-266; Tr. Vol. Ill at 401-403, 405; 
Suburban Ex. 5 at 23-24,46-47.) Suburban argues that the Commission Staff testified against 

Suburban's proposed program in the Suburban Self-Complaint Case as being merely a 

competitive response program, yet Columbia is using its program as such in areas where it 
currently faces competition, including Glenross and others (Suburban Ex. 2; Suburban Ex. 
11; Tr. Vol. II at 231-232). As further evidence of Columbia's anticompetitive activity. 
Suburban implores the Commission to review the highly confidential data showing where 

Columbia haS paid incentives during the period 2011-2017, broken down by county, the 

number of homes, and the total dollar amount paid to each builder (Suburban Ex. 42-HC; 
Suburban Ex. 43-HC; Suburban Ex. 44-HC).8 Suburban also alleges that Columbia's DSM 

Program applications established a geographic limitation for the program when Columbia 

referred to its "service territory," implying that Columbia only sought authority to offer 

these programs in the area it served at the time of its DSM applications, and not in another 

utility's service territory (Suburban Ex. 3.0 at 9-10). Further, to the extent that Columbia's 

DSM Program applications are ambiguous. Suburban argues the applications must be 

construed agaiust Columbia. Saalfield Pub. Co. v. Pub. Util. Comm,, 149 Ohio St. 113, 77

Suburban questions whether historical information regarding the incentives should be deemed highly 
confidentia!, ^ the public record in the 2016 DSM Case shows the number of incentive rebates received by 
each builder horn 2012 to 2015. 2016 DSM Case, Hearing Transact (Sept 30,2016) at 323-324, Opinion 
and Order (Dec 1,2016) at ^ 115.
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N.E.2d 914 (1948)/ paragraph two of the syllabus (Saalfidd Case). Suburban asserts both 

parties have used and understand the term "service territory" to mean an area currently 

being served/ or capable of being served/ from an existing main (Suburban Ex. 3 at 9). 1986 

Suburban Complaint Case, Hearing Transcript (May 7, 1987) at 173 (where Columbia Vice 

President described Columbia's service area as "any community or general area that we 

have historically served").

{f 38} Additionally/ Suburban notes that the DSM iRideVs tariff does not authorize 

Columbia to pay, let alone recover/ EfficiencyCrafted Homes Program rebates, thereby, 

resulting in a violation of R.C. 4905.30 and 4905.32. According to Suburban, R.C. 4905.30 

requires that Columbia's tariffs show "all rates, * * * classifications, and charges for service 

of every kind furnished by it, and all rules and regulations affecting them," and R.C. 4905.32 

requires Columbia to file tariffs specifying charges for any service offered or rendered and 

forbids any direct or indirect refund of these charges. Although main extensions are a 

service provided by Columbia, the charges for which are properly reflected in a tariff. 
Suburban asserts that the builder incentive rebates offered through the EfficiencyCrafted 

Homes Program are not, despite the fact these rebates directly or indirectly reduce charges 

for main extension service rendered to a customer making the request by reducing the 

required main extension deposit (Tr. Vol. II at 232). Similarly, Suburban alleges that the 

tariff authorizing Columbia to recover certain DSM program costs does not authorize the 

recovery of incentive payments as they are not "made available to residential and 

commercial customers," or those taking natural gas delivery service, as required by 

Columbia's tariff (PUCO No. 2, Fourteenth Revised Sheet No. 28; PUCO No. 2, Fifth Revised 

Sheet No. 15 at % G; PUCO No. 2, Third Revised Sheet No. 9 at ^ 12). For purposes of this 

case, Suburban simply requests that the Commission direct Columbia to not seek recovery 

of incentives paid to Pulte through its DSM Rider.

39} Colximbia notes that not only did Suburban fail to provide any evidence to 

support this argument, but Columbia witness Thompson testified that the purpose of the 

Ohio-wide EfficiencyCrafted Homes Program is to help customers reduce the demand on
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Columbia's system by lessening their natural gas usage and, ultimately, lowering the 

customer's bill through the construction of more energy-efficient homes (Columbia Ex. 6 at 

5). As noted above, Columbia continues to argue that its DSM Program is only one feature 

that Columbia's sales team will typically mention to builders and developers when 

advocating the benefits of choosing Columbia as a provider of natural gas. In fact, Ms. 

Thompson testified that Columbia offers the CHOICE program, auction-based commodity 

service in the form of a standard choice offer, and energy-efficiency programs, as well as the 

other programs that distinguish Columbia from its competitors and may be considered by 

a customer when choosing a natural gas provider (Columbia Ex. 6 at 5; Columbia Ex. 5 at 

3). Additionally, Ms. Young stated she was simply providing Pulte with the reasons why 

Columbia would be the best choice to serve the Glenross South area, which included 

communicating an overview of the DSM program and explaining that the program's 

purpose was "to encourage reduced gas usage through energy efficiency." (Tr. Vol. II at 

327; Columbia Ex. 6 at 2; Suburban Ex. 27).

{^40} Furthermore, in response to Suburban's arguments regarding Columbia's 

service territory, Columbia notes that Suburban acknowledged that it or any other Ohio 

natural gas utility does not have a statutory service territory and even testified that 

Columbia is not "statutorily prohibited from serving any particular geographic area" (Tr. 

Vol. I at 62-64; Suburban Ex. 3.0 at 9). Moreover, Columbia challenges Suburban's 

interpretation of its DSM applications and the use of "service territory," noting that 

Suburban has expanded its service territory to serve new developments beyond its "general 

boundaries" and has "successfully competed against Columbia" over many years (Tr. Vol. 

I at 56-58, 63-64; Suburban Ex. 3.0 at 4). Ms. Thompson, as the author of the 2016 DSM 

application, also contested Suburban's characterization of the application and testified that 

the phrase "service territory" was simply used to denote that Columbia's DSM Program 

could be offered to existing and potential customers (Columbia Ex. 6 at 6-7). As such, 

Columbia argues that the 1987 definition for "service territory" cited by Suburban, which 

ultimately refers to Columbia's "markets," is not reflective of how Columbia has defined
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''service territory" for purposes of its DSM applications or otherwise. Lastly, Columbia 

contends that Suburban even acknowledged that it must compete against Columbia and 

other natural gas providers and, by stating that it needed a similar DSM Program in order 

to compete, eff^tively conceded to the fact that Columbia's DSM Program could apply in 

areas Suburban desired to serve, in fact, Columbia adds, if the Commission were to agree 

with Suburban, it would result in a discriminatory bias against new customers of Columbia 

that are connected to main line extensions after 2016, when the new energy-efficiency 

program was approved in the 2016 DSM Case, as it would prohibit them from taking 

advantage of several energy-efficient measures (Columbia Ex. 6 at 7-8). Columbia also 

disagrees with Suburban's mischaracterization of Mr. Codispoti's testimony, noting that he 

was merely agreeing that, if a builder values energy efficiency and only one of the two 

competitors for the customer offers incentives, then a competitive advantage will result (Tr. 

Vol. II at 242, 262-266).

41} Columbia responds to Suburban's allegations regarding cost recovery under 

the DSM Program by suggesting that the Commission review the EfficiencyCrafted Homes 

Program's Implementation Manual, which states that Columbia will not process incentive 

payments under the program unless the homes have gas meters and Columbia confirms the 

home's owner or resident is a Colximbia customer (Suburban Ex. 41-HC, Implementation 

Manual at 20).^

{f 42} Columbia also stresses that Columbia and Pulte had an established business 

relationship, which solidified Pulte's choice for Columbia to service the new phases of the 

Glenross subdivision. As evidence of the already-existing relationship between Columbia 

and Suburban, Columbia witness McPherson testified that Pulte was already a customer of 

Columbia's affiliates in other states before extending its business into Ohio. In fact, Mr. 
McPherson stated that, by the time Pulte selected Columbia to serve the area in question in

^ Columbia, in its reply brief, waived the highly confidential status for the sentence referenced in its reply 
brief regarding the Implementation Manual.
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this case, Columbia was already working with Pulte on 27 projects across central Ohio. 
(Columbia Ex. 5 at 4.) Moreover, Columbia asserts Suburban provided no evidence that the 

DSM Program was a factor in Pulte's decision to select Columbia, adding that Suburban 

chose not to call as a witness Pulte's representative responsible for the decision but chose 

instead to rely on Mr. Thompson's questionable deposition testimony (Tr. Vol. II at 325-26, 
338; Suburban Ex. 2; Suburban Ex. 5 at 29; Suburban Ex. 26).i^ Additionally, Columbia 

contends that it would not matter even if Pulte saw value in Columbia's DSM Program and 

selected Columbia for that reason, since a company cannot be deemed an unfair competitor 

for offering authorized services and programs that distinguish it from Suburban (Columbia 

Ex. 5 at 3-4; Columbia Ex 6 at 5). In fact, Ms. Young testified that Pulte spent far more 

qualifying a home for an incentive than the incentive ultimately received, thereby rebutting 

Suburban's allegations that Pulte chose Columbia for additional money (Tr. Vol. II at 328- 
329 (where Ms. Young specifically stated that the average incentive payment was 

approximately $277, whereas Pulte's extra cost attributed to qualif)dng each house for the 

program was approximately $1,500); Suburban Ex. 27). Accordingly, Columbia requests 

that the Commission deny Suburban's apparent collateral attack of the Commission's order 

approving the DSM Program.

43] In response to Columbia's assertions. Suburban first notes that it is not 
collaterally attacking any DSM Program order, but even if it were, R.C. 4905.26 specifically 

permits complaints that represent a collateral attack on a prior decision. W. Reserve Transit 
Aufh.v. Pub. Util. Com?w.,390hioSt.2dl6,18,313N.E.2d811 (1974). Furthermore, Suburban 

states it chose not to intervene in the latest DSM approval case because it was justifiably 

relying on the terms of the 1995 Stipulation and the DSM application itself. Suburban

In addition to the fact that Mr. Thompson was not present to testify at hearing, Columbia asserts that Mr. 
Thompson's deposition testimony should not be heavily relied upon for the following reasons: (1) Mr. 
Thompson was not the ultimate dedsion-maker as to which company would provide the Glexuoss South 
area with natural gas service; (2) Mr. Thompson may have relayed incorrect information to Mr. Rolf 
Suburban's representative, regarding the decision; (3) Mr. Peck, Mr. Thompson's supervisor, indicated the 
DSM Program meant nothing to Pulte; and (4) Ms. Young recalled the conversation vrifh Mr. Thompson 
and stat^ they were speaking alx>ut an entirely different subdivision.
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furtlier stresses that it is Columbia's actions, and not its intent, on which the Commission 

must focus to determine whether the testimony and evidence presented in this case are 

consistent with the DSM Program, emphasizing that Mr. Thompson, the Pulte employee 

with the most direct contact with Columbia, indicated that the builder incentives were a 

deciding factor for Pulte in choosing Columbia (Suburban Ex. 5 at 46-47).

4. Whether Columbia Violated Its Main Extension Tariff

44} In Count 4 of its complaint. Suburban contends that Columbia not only 

admitted to requiring no deposit or contribution for the Cheshire Road extension, but has 

offered no evidence showing that the extension was economically justified. Specifically, 
Columbia's main extension tariff provides for the following:

Where a main extension is necessary to provide service availability to plots of 

lots or real estate subdivisions and such main extension is not deemed justified 

at the Company's expense, the owners, developers or promoters of such plots 

of lots or real estate subdivisions may enter into a line extension agreement 
and deposit with the Company the estimated cost of that portion of the main 

extension which is not deemed justified at the Company's expense. * * * Where 

a main extension is deemed economically justified at the Company's expense, 
based upon a cost-benefit study, no deposit shall be required.

(PUCO No. 2, Third Revised Sheet No. 9, % 12.) Although the tariff explicitly provides that 
a cost-benefit study be conducted to determine whether the project is economically justified. 
Suburban points to testimony from Columbia wimesses indicating that no study was 

conducted in this case and the form typically utilized by Columbia employees to conduct 

this study was not used (Tr. Vol. II at 216-220,309-310,316-317,334-335; Tr. VoL HI at 386- 
388,397,399-400; Suburban Ex. 5 at 68-69; Suburban Ex. 8). Moreover, Suburban alleges that 
no one familiar with this case can ascertain how much the Glenross extension was expected 

to cost; rather, Mr. McPherson can only generally say that the amount was large enough to 

require his signature, but those levels may have changed since the project was first proposed
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(Tr. Vol. HI at 415-416/ 418-419). Even without the actual cost-benefit study. Suburban notes 

that Columbia could have offered testimony as to the expected costs and revenues of the 

main extension, but elected not to do so.

45} Furthermore, Suburban asserts that Columbia agreed to not only install the 

main extension and pipe for Phase 11 for free, but to also pipe and connect the future phases 

at no cost, phases which had not been designed by Pulte at that point, and adds that none 

of the governing terms were put into a written line extension agreement (Suburban Ex. 5.8; 

Tr. Vol. II at 238-239; Suburban Ex. 16; Suburban Ex. 17; Suburban Ex. 5 at 68-69). In fact, 
Suburban notes Ms. Young's testimony when she described how "[o]ver the last six years I 
have repeatedly pushed management beyond our guidelines to including future phases to 

help get rid of deposits on many subdivisions," and claims this is a pattern with Ms. Young 

that applies to the scenario in this case (Tr. Vol. II at 266,302,311-312,322; Suburban Ex. 26; 
Suburban Ex. 29). As "public utilities must charge all similarly situated customers the same 

rates and cannot furnish free service below their actual costs for the purpose of destroying 

competition," Suburban claims that Columbia's agreement with Pulte to extend its main for 

Phase 11 and all future phases violates R.C. 4905.33. Ohio Edison Co. v. Fuh. U.UI Comm., 78 

Ohio St.3d 466, 470, 678 N.E.2d 922 (1997). Given Columbia's failure to produce any 

evidence that a cost-benefit study was conducted in compliance with its policy. Suburban 

alleges that it has satisfied its burden of proof as to Count 4 of its complaint and has 

demonstrated that Columbia violated its main extension tariff.

46} Columbia asserts that Suburban has failed to present any evidence that 
Columbia offered or agreed to waive any tariff-required deposit or other charge for Pulte or 

others. After noting that the Commission has approved its DSM Program on three separate 

occasions, Columbia asserts that it continues to comply with its tariff when evaluating 

service requests from developers, including Pulte, and recovering costs incurred under 

those programs. In fact, Columbia states that Mr. McPherson, Ms. Young, and Mr. Codispoti 
all testified that Columbia had all the information needed to conduct the cost-benefit 
analysis for Phases 11-15 of Glenross South, adding that, once the main was extended, there
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was no need for an additional main extension to serve future phases (Columbia Ex. 5 at 6-7; 

Tr. Vol. n at 240, 269,311-312,316-318, 334-335). Moreover, according to Mr. McPherson, 
the main extension cotdd not have received internal approval v^dthout such a study (Tr. Vol. 
Ill at 396-400/ 418-420). Furthermore, Columbia asserts that Suburban never requested a 

print out of the computer cost-benefit analysis during discovery and, because Suburban has 

the burden to prove its case, Columbia should not be held responsible for not introducing 

such a print out during the evidentiary hearing. Columbia also stresses the testimony of 

Ms. Young on this point, in which she stated that Columbia's Engineering Department 

knows and was responsible for inputting the construction costs into the model, while Ms. 
Young and Mr. Codispoti were responsible only for the revenue inputs required by the cost- 

benefit analysis (Tr. Vol. II at 342-343; Columbia Ex. 5 at 7). Additionally, Columbia points 

out that its tariff only requires a written line extension agreement when a deposit is required 

by the cost-benefit analysis, which was not the case here (Columbia Ex. 5 at 8). Finally, 

Columbia continues to argue that Ms. Young adhered to Columbia's standard guidelines in 

obtaining and inputting the needed information in the cost-benefit analysis model in every 

case (Tr. Vol. H at 314-315,318,322-323),

5. Whether Columbia Violated Vaiuous Statutes as alleged in the 
Complaint

{5147} As noted above. Suburban alleges that Columbia violated R.C. 4905.30, 
4905.32, 4905,33, and 4929.08(B). Additionally, although these arguments arose at the 

evidentiary hearing, Suburban contends that Columbia has improperly refused to produce 

certain discovery and claimed confidentiality for certain portions of discoverable 

documents, thereby limiting Complainants opportunity to present its case.

48} As Suburban merely restates its allegation that Columbia has committed 

various statutory violations as Count 5 in its complaint, Columbia asserts that Suburban has 

failed to demonstrate that these violations occurred, for the various reasons stated above. 
As to certain issues that arose during the evidentiary hearing, Columbia contends that 

Suburban never raised the confidentiality of certain information until the evidentiary
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hearing and that the information constitutes proprietary information that would be harmful 
to Colxunbia if disseminated to the public. Finally, Columbia again asserts that Suburban 

has failed to present any evidence that Columbia violated any statute. Commission rule or 

order, or its main line extension tariff, noting that it should not be penalized for offering its 

customers authorized programs and services that its competitors do not.

{f 49} Further, Columbia goes on to allege that Suburban's business conduct 
contradicts its own arguments for furthering competition and reducing unnecessary 

duplication of facilities. Specifically, Columbia asserts that Suburban is trying to create an 

exclusive service territory for itself for the sole purpose of blocking competition from 

Columbia; as an example, Columbia states that, with no budgetary constraints and no 

concern for the absence of tariff authority. Suburban is paying customers who reside on 

large tracts of undeveloped land to sign agreements purporting to grant Suburban the 

exclusive right to serve all future development of the land in perpetuity, amounting to 

anticompetitive behavior and potentially illegal activity. {Tr. Voi. I at 88,97-99,102-103,105- 

106,108-110; Columbia Ex. 4; Columbia Ex. 6, Attach. H.) Orwell Natural Gas Co. v. Fredon 

Corp., 2015-Ohio-1212,30 N.E.3d 977, 71-72 (11th Dist) (where the court construed R.C.
4929.02(A) as reflecting a public policy to "promote effective competition between willing 

buyers and sellers" of natural gas and declared unenforceable a deed restriction "which 

binds all owners and tenants of the property to one natural gas supplier for ail time"). 
Moreover, these agreements, according to Columbia, appear to bind Suburban to pay all 
costs associated with servicing future developments ^vithout first conducting any type of 

analysis to determine whether the extensions are economically justifiable and, thus, 
potentially violate Suburban's tariff (Columbia Ex. 4; Columbia Ex. 6, AttacK H; Tr. Vol. I 
at 101-102).

{f 50} Suburban, in responding to Columbia, argues that Suburban has not 
attempted to establish its own exclusive service territory, asserting instead that it was forced 

to obtain the easements because that was "the only way that Suburban [was] going to be 

able to serve any future customers" (Tr. Vol. I at 108). Furthermore, Suburban argues that
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Columbia did not cite any examples where £|uburban had gone into a development that 
Coitimbia already served and duplicated a Columbia main to serve a new phase; rather, the 

cases cited by Columbia showcase situations where these two companies had to compete to 

serve a previously unserved area (Tr. VoL I at 111-113).

V. Commission DnasioN

{f 51} As an initial matter, the Commission agrees with Columbia's arguments 

regarding Exhibit A attached to Suburban's reply brief and, accordingly, grants its motion 

to strike. The Commission and its attorney examiners have provided clear guidance as to 

how parties should proffer disputed evidence, which is both consistent with our 

administrative rules and the Ohio Rules of Evidence. FirstEnergy ESP IV Case, Fifth Entry 

on Rehearing (Oct. 12,2016) at f 376; In re Ohio Edison Co., The Cleveland Eke. Ilium. Co., and 

The Tokdo Edison Co., Case No. 16-481-EL-UNC, et al.. Hearing Transcript (Feb. 8, 2019) at 
176-180; Ohio Adm.Code 4901-1-27(0). We expect all parties to adhere to that guidance. 
Suburban has acted inconsistently with the procedure followed in Commission proceedings 

when making a proffer and fails to cite to any case law, let alone a Commission proceeding, 
where a party has successfully attached unsworn testimony or other evidence to a reply 

brief as part of a purported proffer. Suburban also fails to persuade us that such testimony 

should actually be considered by the Commission at this point of the proceeding. 
Considering such testimony would not only be unduly prejudicial to Columbia, it would 

completely undermine the Commission's purpose of holding evidentiary hearings in the 

first place. We will not entertain such disregard for our procedural process or the 

evidentiary rules by which we abide (and ironically Suburban cites to in its argument for a 

valid proffer). As such, the Commission, to the extent necessary, affirms the attorney 

exanuner's decision to reject Suburban's request for rebuttal testimony and subsequent 
request for certification of its interlocutory appeal and grants Columbia's motion to strike, 

emphasizing that Suburban's rebuttal testimony has not been considered in our 

determination of this proceeding.
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{f 52} Moving on to the merits of the complaint before ns, the Commission finds in 

favor of Columbia after determining that Suburban has failed to substantiate the claims 

alleged in its complaint. Suburban's case, as presented during the hearing, appears to 

question how competition in the natural gas industry should be conducted and, as described 

in detail below, we find that Columbia has not competed inappropriately by providing 

innovative products that help foster energy efficiency for its existing and potential 
customers. At the foundation of this case is the issue of what constitutes a service territory, 
and we recognize the longstanding Commission precedent establishing that there are no 

certified gas service territories in Ohio and any certified natural gas company may serve any 

customer in any part of the state. In re Columbia Gas of Ohio, Inc., Case No. 87-1528-GA-ATA, 
Opinion and Order (Dec. 8,1987). In fact, not only does Ohio's statutory framework setting 

forth the regulation of gas and natural gas companies permit reasonable competition, "the 

rules of this Commission and those of the Federal Energy Regulatory Commission positively 

encourage it." In re Complaint of Suburban Natural Gas Co. v. Kalida Natural Gas Co., Inc., Case 

No. 92-1876-GA-CSS, et al. (Kalida Case), Entry (Aug. 26,1993).^^

53) The Commission finds no merit in Suburban's claim that Columbia's existing 

homebuilder incentives violate the terms of the 1995 Stipulation. The pertinent stipulation 

language at issue here provides "[w]hereas, the Commission, through meetings conducted 

by its Attorney Examiner and Staff, has actively supervised the Parties' resolution of their 

competitive dispute and rationalization of their distribution systems (in Delaware and 

Franklin Counties) in the public interest by means of agreement rather than adversary 

procedure; and Whereas, the Parties are willing to agree, subject to the consent and approval 
of the Commission * * *, to (1) the transfer of certain customers and facilities between the 

Parties and (2) the modification of certain tariff provisions which are currently contained in

tt While Suburban references this case in support of its argument tiiat Columbia is engaging in unreasonable 
competition, we note that the Commission merely denied Kalida Natural Gas Company's motion to 
dismiss after finding that Suburban had established sufficient grounds for complaint as required by R.C. 
490526. This case was later dismissed pursuant to the joint motion to dismiss filed by both parties, after 
an evidentiaiy hearing had been conducted. Thus, if anything, the Kalida Case only serves to show tiiat 
allowing this case to proceed to a hearing was reasonable and consistent with Commission precedent.
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the Parties' tariffs on file with this Commission; and Whereas, said agreement * * * would 

resolve all contested issues in Case No. 93-1569-GA-SLF and terminate the proceedings in 

that case/' The 1995 Stipulation also provides a "nniscellaneous recommendation" that 

"[t]his Stipulation represents a compromise and settlement of any and all existing disputes 

between the Parties concerning competition between said Parties." Additionally, the 

Release indicates that Subtirban would "forever refrain from instituting, reinstating, or 

prosecuting any action or proceeding" against Columbia "constituting, relating to, or based 

on (1) Columbia's Buckeye Builder program, the Scarlet Builder program, the Gray Builder 

program, the High Volume Single Family Builder program, the Mark of Efficiency program, 

or any program substantially similar to such programs offered by Release, and (2) the direct 
or indirect payments for customer service lines, house piping, and appliances (collectively, 
the Settled Claims) forevermore after the date of this Release * * (Suburban Complaint 
at Ex. A, Ex. 7). The Commission agrees with Columbia's position that nothing in the 1995 

Stipulation or the Release prohibits Columbia, in perpetuity, from offering any kind of 

incentives to homebuilders.

54) Suburban stresses the importance of honoring the terms of a stipulation; we 

could not agree more. The Commission further recognizes that we are in the best position 

to interpret our own orders. Nevertheless, as is the case with a statute which may cause 

various interpretations, interpreting a document which may contain some ambiguities often 

requires an examination of contemporaneous documents and statements which may be 

considered as probative, but not conclusive, evidence of the intent of the document. See In 

re Columbus S. Power Co., Case No. 91-418-EL-AIR, Opinion and Order (May 12,1992), Entry 

on Rehearing 0uly 2,1992). When such a dispute arises, the Commission has rendered its 

interpretation of ambiguous terms contained in the stipulation. However, in this case, no 

ambiguity exists. We agree with Columbia that neither the 1995 Stipulation nor the 

subsequent Commission order approving the agreement includes any language prohibiting 

Columbia from offering Commission-approved DSM incentives to builders of energy- 

efficient homes or from competing for customers in southern Delaware Coimty. To find
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Otherwise would ignore the express words chosen and used by the parties in the 1995 

Stipulation and, instead, replace them with Suburban's unsubstantiated and speculative 

arguments.

55} Furthermore, as to the concerns raised by Suburban and DCP regarding the 

unnecessary duplication of facilities. Suburban has not cited to any Commission precedent 

in which we have held, or even suggested, that a natural gas company should be precluded 

from serving a new customer if such service would result in the duplication of facilities. In 

fact, DCF s witness Chief Deputy Engineer Robert Riley testified that, although Columbia 

completed installing its gas main on Cheshire Road to serve the Glenross South area in 

December 2017, he was not currently aware of any unnecessary duplication of natural gas 

facilities in Delaware County and even acknowledged that some duplication may be 

necessary or unavoidable. (Tr. Vol. I at 20-21,27; Columbia Ex. 5 at 5-7.) Furthermore, there 

is nothing in the record which indicates Pulte was under any obligation to select Suburban 

for the Glenross South development Instead, what we have derived from Suburban's 

witness is that Columbia was entitled to construct a main distribution line down Cheshire 

Road to this development (Tr. Vol. I at 74,81,83-85).

{f 56} As to Counts 2 and 3 of the complaint, we find that Suburban has not 

established that Columbia has violated the Commission orders approving the DSM 

Program or violated the terms of the DSM Rider. Pursuant to R.C. 4905.70, the Commission 

is vested with the authority to initiate programs that will promote and encourage energy 

conservation and reduce the growth rate of energy consumption, promote economic 

efficiencies, and take into account long-run incremental costs. Fuller, pursuant to R.C. 

4929.02(A)(12), it is the policy of the state to promote an alignment of natural gas company 

interests with consumer interest in energy efficiency and energy conservation. 2036 DSM 

Case, Opinion and Order (Dec. 21,2016) at f 125. We have approved DSM energy-efficiency
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and energy-conservation programs for more than 20 years.^^ Specific to this case, Columbia 

has offered these incentives and recovered costs for implementing the DSM Program for 

over a decade, including in 2016, when the Commission approved the continuation of 
Columbia's DSM Program and specifically found that the EfficiencyCrafted Homes 

Program "is an effective method to encourage the construction of energy-efficient homes in 

Columbia's service territory." (Columbia Ex. 6 at 3-4). 2026 DSM Case, Opinion and Order 

(Dec, 21, 2016) at Ilf 115, 134. When the Commission approved the EfficiencyCrafted 

Homes Program, we noted that this is not a traditional DSM program that incentivizes or 

educates retail customers to conserve natural gas in order reduce their bills; rather, it is a 

DSM program that "offers incentives to home builders to build homes that exceed state 

energy code minimum levels," enabling a customer to enjoy the benefits of reduced natural 
gas consumption for decades, if not longer (Columbia Ex. 6 at Attach. D). The Commission 

also was quick to remind Columbia, and all other jurisdictional natural gas utilities that offer 

energy-efficiency programs and recover the associated costs from ratepayers, that each has 

a duty, as the administrator of such programs, to ensure that its ratepayers incur and pay 

only reasonable and prudently incurred DSM charges. The Commission also made clear 

that we would conduct an annual audit of the DSM Program and associated rider, including 

a requirement that Columbia demonstrate that costs passed through the rider for services 

received are accurate and no more than appropriate. 2016 DSM Case, Opinion and Order 

(Dec. 21,2016) at ^1f 115,119; see also In re Columbia Gas of Ohio, Inc., Case No. 1712374-GA- 

RDR, Finding and Order (Apr. 25, 2018) at 35, 36 (where the Commission approved 

Columbia's DSM Rider tariff language providing that the rider is subject to reconciliation, 
including upon a finding that certain expenditures are imlawful, tmreasonable, or 

imprudent, and further acknowledged that Columbia's DSM Rider would be subject to

For exampfey the Commission has approved DSM Programs for Columbia and o&er nahiral gas 
companies in the following cases: In re Vectren Energy Delivery of Ohio, Inc., Case No. 05-1444-GA-UNC, 
Opinion and Order (Sept. 13,2006), Supplemental Opinion and Order (fune 27,2007); In re The East Ohio 
Gas Co. d/b/a Dominion East Ohio, Oise No, 07-829-GA-AlR, et al. Opinion and Order (Oct. 15,2008); In re 
The Cincinnati Gas and Elec. Co., Case No. 95-656-GA-AIR, Opinion and Order (Dec. 12,1996); In re Columbia 
Gas of Ohio, Inc., Case No. 08-72-GA-AIR, et al.. Opinion and Order (Dec. 3,2008).
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financicd audits). As such, and given that Suburban has not provided any evidence for us 

to conclude otherwise, we continue to recognize that DSM Program designs that are cost- 

effective, produce demonstrable benefits, and achieve a reasonable balance between 

reducing total costs and minimizing impacts on non-participants are consistent with Ohio's 

economic and energy policy objectives. In re The East Ohio Gas Co. d/b/a Dominion East Ohio, 

Case No. 07-829-GA-AIR, et al.. Opinion and Order (Oct. 15,2008) at 22-23.

{f 57} At significant issue with Suburban's allegations is the concept of what 

constitutes a "service territory," as that phrase is used by Columbia in its DSM Program 

applications. Of the definitions presented to us, we find Ms. Thompson's explanation of 

what Columbia means when it refers to its "service territory" — "the general geographic 

area where Columbia has facilities serving or capable of serving Ohio residents" ™ to be the 

most persuasive and workable (Columbia Ex. 6 at 6-7). However, we also recognize the 

reality that, under this definition, a service territory may be constantly changing due to the 

fact that natural gas providers are not guaranteed a certified territory, similar to electric 

utilities, and axe continually competing to extend their facilities to reach new aresis and 

customers. We are persuaded by Columbia's position that the purpose of using the term 

"service territory" in the DSM applications was simply to note that the builder of homes 

eventually constructed in Glenross South, or any other future development, would be 

eligible to participate in the DSM Program because Columbia would be providing the 

natural gas distribution service to those developments. 2026 DSM Case, Opinion and Order 

(Dec. 21, 2016). Even if we determined that ambiguity existed in Columbia's DSM Rider 

tariff, which we do not. Suburban's reliance on the Saalfield Case is misplaced, as that case 

dealt with ambiguity in determining customer eligibility for an alternative rate schedule and 

is simply irrelevant to the circumstances before us.

58} Notably, Suburban failed to intervene or voice its concerns regarding the DSM 

Program in the 2026 DSM Case or earlier DSM approval cases (Tr. Vol. Ill at 502-505). We 

agree with Suburban that the Commission has found that, under R.C. 4905.26, reasonable 

grounds may exist to raise issues which might strictly be viewed as a collateral attack on
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previous orders. While collateral attacks on prior Commission orders are not improper per 

se, the Commission may, in the interest of judicial economy and efficiency, dismiss the 

claims against a Commission-approved tariff, where the Commission has recently and 

thoroughly considered the provisions of the tariff and the complainant alleges nothing new 

or different for the Commission's consideration. Board of Education v. The Cleveland Elec. 
Ilium. Co., Case No. 91-2308-EL-CSS, Entry (July 2,1992). Additionally, despite Suburban’s 

failure to intervene in the DSM proceedings, the Commission's findings are not 
consequently rendered inapplicable to Suburban's arguments, as those orders thoroughly 

address a majority of the issues raised by Suburban regarding the DSM Program, DSM 

Rider, and the governing tariff language.^^ At the very least. Suburban has been aware of 

the DSM Program, and of Columbia's offering of such incentives to builders in Delaware 

Coimty, since December 2011. Suburban Self-Complaint Case, Opinion and Order (Aug. 15, 
2012) at 1,4.

59} In the Suburban SeI/-Compiaint Case, the Commission noted that Suburban's 

proposed DSM Program was limited to a single residential construction incentive and did 

not include any of the valuable services in Columbia's DSM Program, including education 

and training available to any Columbia customer, and was not available to Suburban's 

current customers. Suburban Self-Complaint Case, Opinion and Order (Aug. 15, 2012) at 7. 

Rather than initiate complaint after complaint against Columbia's authorized use of such a 

program or engage in the practice of creating exclusive easements for future developments, 
we find that the more appropriate avenue for Suburban to take would be to amend its earlier 

application for a similar DSM Program to address the deficiencies cited by the Commission 

and encourage it to do so.

For instance, the Commission specifically indicated tiiat the "key factor [for a builder to receive an 
incentive for constructing energy efficient homes for the EfficiencyCrajEted Homes Program] is ttuit the 
home is located within Columbia's service territory and the customer is served by Columbia." 2016 
DSM Case, Opinion and Order (Dec. 21,2016) at ^ 115.
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{f 60} There is no indication that Columbia has deployed its DSM Program in an 

abusive or anticompetitive manner in order to expand its service territory. Rather, the 

evidence presented during the hearing demonstrates that the EfficiencyCrafted Homes 

Program is continuing to effectively incentivize energy-efficient home development in Ohio, 
consistent with the 2016 DSM Case, R.C. 4905.70, and 4929.02. Additionally, although we 

refrain from rnaking a finding as to this particular issue, we further note that, even if the 

record had conclusively shown that the EfficiencyCrafted Homes Program incentives were 

the factor that led Pulte to choose Columbia over Suburban, the outcome of this proceeding 

remains the same.^^ As Mr. Codispod agreed to in his testimony, if a builder values energy 

efftdency and only one of two natural gas providers competing to supply natural gas service 

offers Commission-approved energy-efficiency incentives, such as those at issue in this case, 
it is reasonable to assume a competitive advantage will result (Tr. Vol. II at 242, 262-266). 
But that advantage should not be stripped away simply because the other competing 

company does not offer such an incentive. We will note, however, that, because the DSM 

Program and associated rider continue to be subject to an annual audit, including a 

requirement that Columbia demonstrate that costs passed through the rider for services 

received are accurate and no more than appropriate, we will continue to ensure Columbia 

is in compliance with the Commission's applicable rules and orders when administering its 

DSM Program, including the EfficiencyCrafted Homes Program. 2016 DSM Case, Opinion 

and Order (Dec. 21,2016) at H115,119.

61} Similar to our findings as to Counts 2 and 3 of Suburban's complaint, and 

based on the evidence introduced during the hearing, we find Columbia has not committed 

a violation of its main extension tariff by implementing its EfficiencyCrafted Homes 

Program. Consistent with the tariff language, we agree with Columbia that, when a main 

extension is determined to be economically justifiable, there is no requirement for a deposit

Tliere remains some dispute as to how much weight Pulte afforded to the incentives when making its 
decision since Mr, Thompson was not present to testify and, instead, portions of his deposition testimony 
were admitted into tiie recoKi (Tt. Vol. Ill at 360-362).
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or written line extension agreement. We note that, while the Columbia DSM incentives and 

the main extension service are unrelated, any applicable incentives may partially reduce the 

total amount of a developer's ultimate costs for choosing Columbia to serve a new 

subdivision {Columbia Ex. 6 at 4; Tr. Vol. II at 232, 269). However, Columbia witness 

Codispod explained that these incentive payments were never guaranteed prior to the 

construction of the energy-efficient homes and the builder or developer would still be 

required to qualify for the EfficiencyCrafted Homes Program before receiving any such 

payments, which indicates these incentives could not be used to reduce the main extension 

deposit required by Columbia's tariff (Tr. Vol. II at 269-270). Moreover, there is no evidence 

to suggest that estimated builder incentive payments would ever be considered as an input 

in the cost-benefit study model to ultimately determine whether a deposit was required (see 

generally Tr, Vol. II at 309-310,314-315,342-343,398-400). Thus, we disagree with Suburban 

that these incentives constitute violations of Columbia's main extension tariff, R.C. 4905.30, 
or 4905.32.

{f 62} On a similar note, there was much contention over the cost-benefit analysis 

that was presumably conducted prior to Columbia determining that no deposit or line 

extension agreement would be required pursuant to its tariff. While we agree that having a 

print out copy of the computerized cost-benefit analysis would have resolved much of the 

speculation as to whether a violation occurred, we find the testimony of Mr. McPherson, 
Ms. Young, and Mr. Codispoti to be compelling in that Columbia had all of the requisite 

information to conduct the cost-benefit analysis for Phases 11-15 of the Glenross South 

development and the project could not have been granted approval internally without the 

study (Columbia Ex. 5 at 6-7; Tr. Vol. II at 240,269,311-312,316-318,334-335; Tr. Vol. HI at 
396-400,418-420). Ptulhermore, although she was not responsible for conducting the study 

for the Glenross South development, Ms. Young testified that Columbia adhered to its 

standard guidelines in obtaining and inputting the needed information in the cost-benefit 
analysis model in this case, just as it does in every other case where a development requires 

a main extension (Tr. VoL II at 314-315, 318,322-323, 334, 342-343). Finally, as previously
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stated in this Opinion and Order, the burden of proof is on the complainant in complaint 
proceedings before the Commission. Grosstmin v. Pub. Util Comm., 5 Ohio St.2d 189, 214 

N.E.2d 666 (1966). Therefore, it is the responsibility of a complainant, in this instance 

Suburban, to present evidence in support of the allegations made in its complaint. It was, 
therefore. Suburban's responsibility, during the discovery process, to request a print out 
from the computer model used to conduct the cost-benefit analysis.

{% 63} We agree with Columbia in that the claims set forth in Count 5 of Suburban's 

complaint, generally alleging various statutory violations, cannot stand on their own in the 

event that we find Suburban has fallen short of demonstrating the other allegations made in 

its complaint. Given that we have found Suburban has failed to meet its burden of proof, 
there is no reason to address the requested relief Suburban seeks in its complaint.

{f 64) As a final matter, the Commission reminds Suburban that we expect a certain 

level of decorum in our evidentiary hearir^s, as well as the discovery process. We are 

particularly troubled by Suburban's unfounded allegations regarding the discovery process 

and its disagreement with certain confidential determinations on responsive discovery 

documents. The only discovery issue that was ever raised to the attorney examiners prior 

to the scheduled hearing was a motion to compel that was later resolved between the parties 

and withdrawn (Tr. Vol. I at 9), No additional motions to compel were ever filed and the 

attorney examiners were never notified of disputed confidentiality designations in the 

docket prior to the hearing. The Commission generally views unfavorably allegations that 

discovery was omitted or information was improperly deemed confidential, which are 

raised for the first time during the hearing, if that party has not attempted to engage in the 

Commission's procedures for remedying those discovery disputes. To allow otherwise 

would result in a highly inefficient means of conducting our hearings. Furthermore, based 

on the arguments presented at the hearing, the attorney examiner ultimately determined 

that there was "no indication that either party has violated any sort of discovery rule" (Tr. 
Vol. II at 281). If Suburban believed that Columbia was violating our discovery rules, as 

allegedly evidenced by the fact that Pulte was able, in response to a subpoena, to produce
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certain documents which were not previously disclosed by Columbia during discovery, or 

if Suburban contested certain confidential designations on Columbia's discovery responses. 
Suburban should have raised those concerns with the presiding examiners immediately. 
We cannot rule on motions or disputes that are not brought before us.

VI. Findings of Fact and Conclusions of Law

(f 65} Columbia and Suburban are public utilities and natural gas companies, as 

defined in R.C. 4905.02 and 4905.03 and, as such, are subject to the jurisdiction of the 

Commission.

{f 66} On October 20,2017, Suburban filed a complaint against Columbia.

{f 67} A settlement conference was held on November 13,2017.

68} A hearing was held in this matter on April 3,2018, through April 5, 2018.

69} In a complaint case, the burden of proof is on the complainant. Grossman v. 

Pub. Util Comm., 5 Ohio St.2d 189,214 N.E.2d 666 (1966).

{f 70} Complainant has presented insufficient evidence for the Commission to 

conclude that Columbia is prohibited from engaging in its Commission-approved 

EfficiencyCrafted Homes Program.

(f 71} Complainant has not demonstrated that Columbia acted in any manner that 
was unjust or umeasonable, as required by R.C. 4905.26, or that Columbia otherwise 

violated any provision of R.C. Tide 49, past Commission order, or its tariff.

VII. Order

72} It is, therefore.

{f 73} ORDERED, That the complaint be decided in favor of Columbia and dosed of 

record. It is, further.
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jf 74} ORDERED, That a copy of this Opinion and Order be served upon each party 

of record.
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