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Industrial Energy Users-Ohio (“IEU-OhIio”) hereby responds to the Dayton Power

and Light Company’s (“DP&L") request to withdraw its third electric security plan (“ESP



111"* and DP&L's proposed tariff for the successor standard service offer (“SSO”) under
R.C. 4928.143(C)(2)(b). As discussed in more detail below, DP&L’s notice and proposed
tariffs are deficient in at least three respects. First, DP&L’s attempt to withdraw is
premature because the Stipulation binds DP&L to a specific process to withdraw its ESP
[l and DP&L has not complied with those requirements. Second, DP&L’s proposed tariff
sheets for the successor SSO do not comply with the Public Utilities Commission of Ohio
(“Commission”)-approved Stipulation that provides that the economic development
provisions shall continue after the Distribution Modernization Rider (“DMR”) expires if a
successor financial stability charge is established. Third, a Rate Stabilization Charge
(“RSC”) that is not coupled with the continuation of the economic development provisions
of the stipulation would be unjust and unreasonable and should not be reinstated as a
nonbypassable charge with a non-zero rate.
l. INTRODUCTION

On March 14, 2017, DP&L and a number of Signatory Parties and Non-Opposing
Parties signed an Amended Stipulation and Recommendation (“Stipulation”)? to resolve
DP&L’s third electric security plan (“ESP III”). Although the Stipulation covers many
topics, importantly, it set forth provisions regarding a nonbypassable DMR, economic
development provisions, new riders including a Distribution Investment Rider (“DIR”), and
provisions regarding the process that DP&L and Signatory Parties to the Stipulation must
follow to preserve any right to challenge a Commission modification to the Stipulation.

The Commission approved the Stipulation on October 20, 2017.

1 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan; Case No. 16-395-EL-SSO, February 22, 2016 (“ESP 1II").

2 ESP Ill, Stipulation (March 14, 2017).



On November 21, 2019, the Commission issued a Supplemental Opinion and
Order (“Supplemental Order”) in DP&L’s ESP Ill Case, which among other things, found
the DMR unlawful and directed it be eliminated. The Commission also directed DP&L to
terminate certain economic development provisions that were tied to the existence of
DP&L’s DMR (or a successor financial integrity charge).

On November 26, 2019, DP&L filed a Notice of its request to withdraw its ESP Il
and return to its prior ESP (which was a blend of certain provisions from DP&L’s ESP I3
and ESP II*). Similar to what occurred when DP&L withdrew its ESP Il, DP&L has
proposed to retain certain aspects of its ESP 1l in the successor ESP that would be
implemented if the ESP Il is withdrawn.

On November 27, 2019, the Commission requested interested parties respond to
DP&L’s Notice by December 4, 2019. As discussed herein, DP&L’s Notice and proposed
tariff sheets are premature, fail to comply with the requirements of the Commission-
approved Stipulation and could yield an unjust and unreasonable outcome. Accordingly,
IEU-Ohio urges the Commission to adopt IEU-Ohio’s three arguments below.

Il. ARGUMENT

A. DP&L’s Notice is premature because DP&L did not follow the required
procedures in the Stipulation to withdraw its ESP lII.

DP&L agreed, pursuant to the Commission-approved Stipulation, to limit any right
to withdraw its ESP. The Stipulation requires DP&L and any other Signatory Party to the

Stipulation to enter into good faith negotiations prior to withdrawing. The Stipulation also

3 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case Nos. 08-1094-EL-SSO, et al., (“ESP I").

4 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case Nos. 12-426-EL-SSO, et al. (“ESP II").
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sets forth two paths to withdraw: one based on a Commission modification prior to an
appeal and one based on a Commission modification mandated by the Ohio Supreme
and ordered by the Commission in an Order on Remand. DP&L was required to follow
the former path which requires DP&L to seek rehearing of the Commission’s
supplemental Order prior to any request to withdraw the ESP Ill. DP&L’s Notice is thus
premature and should be denied.

Paragraph X1.5 addresses the bargained-for process that DP&L and all Signatory
Parties must file before they can seek to withdraw from the Stipulation.

This Stipulation is conditioned upon adoption of the Stipulation by the
Commission in its entirety and without material modification. If the
Commission rejects or modifies all or any part of this Stipulation, any
Signatory Party shall have the right to apply for rehearing. If the Commission
does not adopt the Stipulation without material modification upon rehearing,
or if the Commission makes a material modification to any Order adopting
the Stipulation pursuant to any reversal, vacation and/or remand by the
Supreme Court of Ohio, then within thirty (30) days of the Commission's
Entry on Rehearing or Order on Remand: (a) any Signatory Party may
withdraw from the Stipulation by filing a notice with the Commission ("Notice
of Withdrawal"); or (b) DP&L may terminate and withdraw from the
Stipulation by filing a notice ("Utility Notice"). Upon the filing of such Utility
Notice by DP&L, the Stipulation shall immediately become null and void. No
Signatory Party shall file a Notice of Withdrawal or Utility Notice without first
negotiating in good faith with the other Signatory Parties to achieve an
outcome that substantially satisfies the intent of the Stipulation. If a new
agreement achieves such an outcome, the Signatory Parties will file the new
agreement for Commission review and approval. If the discussions to
achieve an outcome that substantially satisfies the intent of the Stipulation
are unsuccessful, and a Signatory Party files a Notice of Withdrawal, then
the Commission will convene an evidentiary hearing to afford that Signatory
Party the opportunity to contest the Stipulation by presenting evidence
through witnesses, to cross-examine witnesses, to present rebuttal
testimony, and to brief all issues that the Commission shall decide based
upon the record and briefs. If the discussions to achieve an outcome that
substantially satisfies the intent of the Stipulation are successful, then some
or all of the Signatory Parties shall submit the amended Stipulation to the
Commission for approval after a hearing if necessary.



The Stipulation is clear that DP&L cannot withdraw its ESP Il if it has not conducted good
faith settlement negotiations. “No Signatory Party shall file a Notice of Withdrawal or

Utility Notice without first negotiating in_good faith with the other Signatory Parties to

achieve an outcome that substantially satisfies the intent of the Stipulation.” (emphasis
added). DP&L has not conducted good faith negotiations with the other parties.

Although DP&L claims in its Notice that its right to withdraw is absolute, that is not
the case. DP&L Notice at 3. Whatever right DP&L may have had pursuant to R.C.
4928.143(C)(2)(b) to withdraw its ESP 1l upon the Commission rejecting the DMR in the
Supplemental Order, DP&L agreed to limit its right by agreement. That is, as part of the
bargained-for exchange reflected in the Stipulation, DP&L agreed it would have to follow
certain procedures before it could exercise its statutory right to withdraw an ESP. DP&L
must be held to the procedures it agreed upon.

Furthermore, DP&L is also required to seek rehearing of the Supplemental Order
before it could have filed a proper Notice to withdraw its ESP Ill. The Stipulation sets
forth rehearing as a prerequisite to a withdrawal if the Commission modifies the
Stipulation. A separate withdrawal process applies following an Order on Remand that
does not mandate. More specifically, rehearing is not required if the Commission
modification is pursuant to “any reversal, vacation and/or remand by the Supreme Court
of Ohio” as part of a ruling in an “Order on Remand”. Not requiring rehearing for an order
on remand is practical because parties already went through the rehearing process and
the Commission has no discretion except to carry out the Supreme Court’s mandate. But

that is not the case here. Thus, DP&L should also be required to comply with the rehearing



requirement specified in the Stipulation before it can exercise any right it may have to
withdraw its ESP 111

B. DP&L’s Proposed Tariff Sheets are deficient because they do not
continue the economic development provisions.

DP&L’s proposed tariff sheets for the successor ESP do not comply with the terms
of the Commission-approved ESP III Stipulation, which specify that the economic
development provisions continue as long as the DMR or a successor financial integrity
charge exists. If the Commission authorizes a withdrawal of DP&L’s ESP lll, the EDR
provisions should continue for as long as a successor financial integrity charge, i.e. for as
long as the Rate Stability Charge (“RSC”) continues.

Section IV and V of the Stipulation set forth certain economic development
provisions. These economic development provisions were tied to the duration of the
DMR, an extended DMR, “or when an equivalent economic stability charge intended to
provide financial stability to DP&L or DPL Inc., whether proposed in this case or another
proceeding, expires.” The RSC is such a successor charge.

As the Commission made clear in the Supplemental Order, two types of
nonbypassable charges have been authorized by the Commission under the ESP statute:
those related to recovery of identified specific costs, and those that provide financial
integrity.® The RSC does not track recovery of any actual identified costs and thus does
not qualify as the former. Moreover, in the Supplemental Order the Commission included

provider of last resort (‘POLR”) charges in its definition of financial integrity charges.” In

5 Stipulation at 11-12.
6 Supplemental Order at 45-47.
7 Supplemental Order at 44 (citing In re Columbus S. Power Co., 2011-Ohio-1788).
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its order authorizing new tariffs when DP&L withdrew from its ESP I, the Commission
defined the RSC as a POLR charge.? DP&L did so too, testifying in the ESP Il Case that
the RSC was a POLR charge:

Q. What is your understanding of the purpose of the RSC?

A. The RSC was a POLR charge that was developed based on the 2005
case.®

Thus, the RSC is a financial integrity charge.

The bargain struck in the Stipulation recognized the potential for the RSC to be
reinstated. The parties in the ESP | case agreed to the RSC for the term of ESP I, but by
operation of law and over the objection of many parties including IEU-Ohio, the
Commission extended the RSC beyond the agreed-upon confines of the ESP | term.°
After parties successfully challenged the nonbypassable financial integrity charge
contained in DP&L’s ESP Il, the RSC was again reinstated; again over the objections of
many parties. Thus, when the ESP Il Stipulation was negotiated, the parties were quite
aware of the potential for ESP Il to be withdrawn and for DP&L to seek to reinstate the
RSC financial integrity charge again. The bargained-for exchange, which was approved
by the Commission, specifies that if the RSC succeeds the DMR, then the economic
development provisions contained in Section IV and V of the Stipulation would continue.

Moreover, continuing provisions from a withdrawn ESP during the period of the
successor SSO under R.C. 4928.143(C)(2)(b) occurred the last time DP&L withdrew an

ESP and is what DP&L again proposes here. When DP&L withdrew its ESP I, DP&L

8 ESP | Case, Finding and Order at 7 (August 26, 2016).
9 ESP Il Case, Tr. Vol. V at 1274-75.

10 See ESP | Case, Joint Motion Seeking Enforcement of Approved Settlement Agreements and Orders
Issued by the Public Utilities Commission of Ohio and Memorandum in Support (September 26, 2012). The
ESP | Stipulation provided that the term of the ESP | was through December 31, 2012.

7



was authorized to continue the generation supply secured for the SSO through a
competitive bidding process (“CBP”) auction even though DP&L’s ESP | did not contain
similar provisions.'! When DP&L withdrew ESP I, it also sought to continue the
nonbypassable transmission charge authorized in ESP Il; ESP | had a fully bypassable
transmission charge. The Commission approved both of DP&L’s requests to continue
provisions of the withdrawn ESP that did not exist in the prior ESP.

Here, DP&L again seeks to retain the results of the CBP auctions under ESP Il
for the generation supply of SSO customers. DP&L also proposes to continue the DIR,
which was first authorized as part of ESP IlI.

There is thus precedent to continue terms of an ESP even after it is withdrawn.
Moreover, here the Commission already ordered (by approving the Stipulation) the
continuation of these terms if the ESP IIl was withdrawn and a successor financial integrity
charge established. DP&L’s proposed tariff sheets for the successor SSO, however, are
deficient because they do not propose to continue the economic development provisions
contained within Section IV and V of the Stipulation. If the Commission authorizes DP&L
to withdraw the ESP 11l the Commission should modify DP&L’s proposed tariff sheets and
order the continuation of the economic development provisions contained in Section IV
and V of the Stipulation.

C. Continuing a financial integrity charge without the economic

development provisions would yield an unjust, unreasonable, and
unlawful result.

11 |EU-Ohio is not suggesting that the Commission should have then, or should now, upset the results of
the CBP auctions used to secure generation supply for SSO customers.
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If the RSC is reauthorized without the continuation of the economic development
provisions of the ESP Il Stipulation, an unjust and unreasonable result would be imposed
on Ohio businesses including the members of IEU-Ohio served by DP&L. Accordingly, if
the Commission authorizes DP&L to withdraw from its ESP Ill and also refuses to order
the continuation of the economic development provisions from the Stipulation, the
Commission should exercise its independent authority and proactively terminate the RSC,
set the RSC rates to zero, or make the RSC bypassable.

The Commission has an overarching duty to ensure the charges it authorizes are
lawful as well as just and reasonable. R.C. 4905.22. For example, when the Commission
authorized DP&L to withdraw from its ESP Il the Commission modified certain provisions
of the ESP | to ensure a just and reasonable outcome. Specifically, the Commission
directed DP&L to set its Environmental Investment Rider (“EIR”) rates to zero on the basis
that the EIR was related to generation costs for plants no longer providing generation
service to SSO customers. To comply with the mandate to restore the terms and
conditions of the prior SSO under R.C. 4928.143(C)(2)(b) while ensuring rates are just
and reasonable the Commission reauthorized the EIR but directed DP&L to set the EIR
rates to zero.

In other contexts, the Commission has invoked its authority under R.C. 4905.26
holding that it has “considerable authority to initiate proceedings to investigate the
reasonableness of any rate or charge rendered or proposed to be rendered by a public
utility, which the Ohio Supreme Court has affirmed on several occasions.”? The

Commission’s authority under R.C. 4905.26 also permits collateral attacks on prior

12 AEP-Ohio Capacity Case, 10-2929-EL-UNC, Entry on Rehearing at 9 (October 17, 2012).
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Commission decisions.'®* The Supreme Court has also confirmed that the Commission
has authority to revisit prior decisions and change course so long as the new course is
substantively lawful and reasonable.’* Based on the Commission’s duty to ensure rates
are just and reasonable, the precedent with respect to DP&L’s EIR, the Commission’s
authority under R.C. 4905.26, and the Commission’s ability to prospectively change
course, the Commission has clear authority to review and consider whether the RSC
should be reinstated at all or reinstated at a zero rate.

Initially, reinstating the RSC at a zero rate fully reflects the basis upon which the
Commission previously set the EIR rates to zero. The RSC was the result of a settlement
in which DP&L claimed to have increased generation costs (see Case No. 05-276-EL-
AIR). Like the EIR, the generation plants at issue in Case No. 05-276-EL-AIR are not
providing generation service to SSO customers. In fact, many of the plants at issue in
the 2005 case are not providing generation service to anyone as they have been closed.

Furthermore, the RSC is a POLR charge, but can no longer be validly justified
based on Case No. 05-276-EL-AIR. “POLR costs are those costs incurred by [the utility]
for risks associated with its legal obligation as the default provider, or electricity provider,
of last resort, for customers who shop and then return to [the utility] for generation

service.”'> The Supreme Court has “admonished the commission to ‘carefully consider

13 Martin Marietta Magnesia Specialties, L.L.C. v. Pub. Util. Comm., 129 Ohio St. 3d 485 (the Commission’s
“prior orders can be collaterally attacked through R.C. 4905.26 complaint proceedings.”).

14 In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 1 52.
15 In re Columbus S. Power Co. 128 Ohio St.3d 512, 2011-Ohio-1788 at  23.

10



what costs it is attributing’ to ‘POLR obligations.” And, the Commission ultimately
concluded that a POLR charge must be based on out of pocket costs.®

As noted above, the RSC was originally justified based on DP&L’s claim of
increased generation costs of the plants it used to own and operate, circa 2005. DP&L
does not own any of the generation plants at issue in the 2005 case anymore. Moreover,
the cost and risk to provide generation service to SSO customers is now borne by the
winners of the SSO CBP auctions, with DP&L simply acting as an intermediary to collect
costs from customers and remit that revenue to the auction winners. To the extent that
DP&L has any remaining POLR costs or risks, they are minimal. Moreover, these minor
costs related to supporting the SSO have been alleged by some parties to already be
recovered through distribution rates.’

DP&L’s lack of substantiated ongoing POLR risks and costs was also previously
confirmed. As part of the ESP Il and ESP lll cases, DP&L did not present any evidence
of any ongoing POLR costs.'® As of the ESP Il Case in 2013, DP&L did not “specifically
account for its POLR costs.”® As of the ESP Il Case in 2013, DP&L had “not performed

[a] subsequent analysis in the magnitude of costs and risks of providing POLR service

since the '05 case.”® The “05” case being 05-276-EL-AIR, the case that established the

16 AEP ESP [, Case No. 08-917-EL-SSO, Order on Remand at 22; see also In re Columbus S. Power Co.
128 Ohio St.3d 512, 2011-Ohio-1788 at § 23-30.

17 DP&L Distribution Rate Case, Case No. 15-1830-EL-AIR, Opinion and Order at 5-12 *September 26,
2018).

18 See, e.g., ESP Il Case, Tr. Vol. 5 at 1357-58.
19|d. at 1358.
20 1d. at 1359.
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RSC. Suffice it to say, there is no basis to justify ongoing POLR risk or costs
approximating the $73 million per year that will be collected through the RSC.

Finally, the Commission has ruled that POLR charges should be bypassable by
customers who agree to shop and return to the SSO at market-based rates.?! If the RSC
is reinstated at a non-zero rate and without the continuation of the economic development
provisions, the Commission should hold that the RSC will prospectively be bypassable
for shopping customers that agree to return to the SSO at market-based rates.

IEU-Ohio would therefore urge the Commission to find that in the absence of the
continuation of the economic development provisions contained in Section IV and V of
the Stipulation, that the RSC would produce an unjust, unreasonable, and unlawful
outcome on IEU-Ohio’s members served by DP&L, and therefore, hold that the RSC will
either not be reinstated or alternatively hold that the RSC will be reinstated at a zero
based rate. If the RSC is reinstated at a non-zero rate without the continuation of the
economic development provisions, it should be made bypassable consistent with
Commission precedent.

1. CONCLUSION

DP&L seeks to withdraw its ESP 1ll and proposes tariff sheets for its successor
SSO under R.C. 4928.143(C)(2)(b). DP&L’s Notice of withdrawal and proposed tariff
sheets are defective. DP&L has not complied with the agreed-upon procedures that serve
as a prerequisite for any withdrawal of ESP Ill. Moreover, even if DP&L could withdraw

its ESP lll, the proposed tariff sheets for the successor SSO do not contain the economic

21 AEP ESP I, Case No. 08-917-EL-SSO, Opinion and Order at 40 (March 18, 2009).
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development provisions in the Stipulation that are required to be continued for as long as
DP&L collects a financial integrity charge (which DP&L is proposing). Finally, if the ESP
[l is withdrawn without the continuation of the economic development provisions, the
RSC should not be reinstated, should be reinstated at a zero rate, or should be made
bypassable; to do otherwise would subject IEU-Ohio’s members served by DP&L to an
unjust, unreasonable, and unlawful result.

Respectfully submitted,

/sl Matthew R. Pritchard

Matthew R. Pritchard (Reg. No. 0088070)
(Counsel of Record)

MCNEES WALLACE & NURICK LLC
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