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The Dayton Power and Light Company ("DP&L") does not dispute that the

Attorney Examiner had authority to issue the July 2, 2019 Entry requesting briefing regarding

the impact of In re Application of Ohio Edison Co., Slip Opinion No. 2019-Ohio-2401 on this

case. In doing so, however, the Attorney Examiner did not cast aside well-established principles

of waiver and standing. The fact remains that parties opposing the March 14, 2017 Amended

Stipulation and Recommendation have had two-and-a-half years — including two evidentiary

hearings, two rounds of post-hearing briefs, and three rounds of applications for rehearing — to

establish their interest in the Distribution Modernization Rider ("DMR"), and argue that the rider

is not an "incentive" for grid modernization under R.C. 4928.143(B)(2)(h). Since The Office of

the Ohio Consumers' Counsel ("OCC"); Interstate Gas Supply, Inc. ("IGS"); and Environmental

Law & Policy Center ("ELPC"), Sierra Club, Ohio Environmental Council ("OEC"), and



Environmental Defense Fund ("EDF") (collectively, the "Environmental Parties") have failed to

do so, the Commission should strike their supplemental briefs.

I. OCC CANNOT CHALLENGE WHETHER THE DMR IS A LAWFUL
INCENTIVE FOR GRID MODERNIZATION

Following the Opinion and Order in this proceeding, OCC did not specifically

argue whether the DMR qualifies as an "incentive" for grid modernization pursuant to R.C.

4928.143(B)(2)(h) in any of its three applications for rehearing. R.C. 4903.10(B) (requiring all

applications for rehearing to "set forth specifically the ground or grounds on which the applicant

considers the order to be unreasonable or unlawful") (emphasis added.). Accord: Disc. Cellular,

Inc. v. Pub. Util. Comm., 112 Ohio St.3d 360, 2007-Ohio-53, 859 N.E.2d 957, ¶ 59 ("we have

strictly construed the specificity test set forth in R.C. 4903.10"). OCC does not dispute that fact

in response to the Motion to Strike. Instead, OCC argues that (1) it preserved the issue with a

vague reference to Subsection (B)(2)(h) in its May 15, 2017 post-hearing reply brief, (2) it

should be allowed to avoid waiver by piggybacking on other parties' rehearing applications, and

(3) the Supreme Court's reading of the word "incentive" in Ohio Edison is a "new law" allowing

OCC to rescind its waiver. OCC is wrong on each point.

First, whether OCC sufficiently argued that the DMR is an "incentive" under

Subsection (B)(2)(h) in its post-hearing reply brief is immaterial given its failure to include that

argument in not only its applications for rehearing as required by R.C. 4903.10, but also its initial

post-hearing brief. OCC, thus, waived the issue. In the Matter of the Applications of Columbia

Gas of Ohio, Inc., Case Nos. 89-616-GA-AIR, et al., May 24, 1989 Entry on Rehearing, 1989

Ohio PUC LEXIS 1396, *13. OCC's attempt to distinguish Columbia Gas as a rate case "where

there are rules specifically governing waiver of certain matters in certain instances" (p. 13) is not

persuasive since those "certain matters" were not at issue in that case. "In a rate case proceeding,
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an objection to a staff report will be deemed withdrawn if a party fails to address the objection in

its initial brief." Ohio Admin. Code § 4901-1-28(D) (emphasis added.) The waiver in

Columbia Gas, however, did not result from the utility's failure to address its own objections to

the Staff Report in its initial brief, but rather from its failure to rebut evidence supporting an

objection by OCC to the Staff Report. Thus, the unique waiver rule for rate cases is inapplicable.

That case, instead, stands for the broader principle that when a party fails to raise an issue in its

initial post-hearing brief, the party waives that issue and cannot later assert it.

Second, the Commission should not allow OCC to raise an argument that it has

waived just because another party asserted the argument in another filing. OCC has not raised

the "incentive" issue at any time, despite having many opportunities to do so. OCC should not

be allowed to avoid waiver principles just because other parties raised the issue in another filing,

particularly when those other parties (two of the Environmental Parties) lacked standing to raise

the issue in the first place (see below, § II).

Further, although the Supreme Court of Ohio has allowed parties to raise issues

on appeal that were raised in other parties' rehearing applications, In re Columbus S. Power Co.,

128 Ohio St.3d 402, 2011-Ohio-958, 945 N.E.2d 501, ¶ 16, the Court and the Commission are

situated differently and have their own interests in enforcing the rules of waiver. The Supreme

Court of Ohio is the last stop for Commission proceedings, and its rulings are subject only to

limited reconsideration. S.Ct.Prac.R. 18.02. The Court should, therefore, be less concerned

about when its decisions will become final. Orders of the Commission, on the other hand, are

subject to indefinite rounds of rehearing. R.C. 4903.10; Senior Citizens Coalition v. Pub. Util. 

Comm., 40 Ohio St.3d 329, 332-33, 533 N.E.2d 353 (1988) (holding that R.C. 4903.10 and

4903.11 "link all parties in the rehearing process following issuance of the commission's original
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order and, in effect, hold the original order hostage to the outcome of the final rehearing").

Parties are required to make arguments to preserve them, and allowing any party to litigate any

issue at any time would unreasonably extend the hearing and rehearing process. In this vein, the

Commission recognized in this proceeding that R.C. 4903.10 does not allow a party to have "two

bites at the apple" or "file rehearing upon rehearing of the same issue." Nov. 7, 2018 Fourth

Entry on Rehearing, ¶ 17. Likewise, OCC should not be allowed to do the same by

piggybacking on another party's arguments.

Third, Ohio Edison does not represent "new law created during the pendency of

this case" (p. 15) that would allow OCC to expand its attack on the DMR. Subsection (B)(2)(h)

has remained unchanged since DP&L commenced this proceeding, and OCC could have argued

that the DMR was not a sufficient "incentive" when the case was initially tried. Indeed, DP&L

expressly argued in its initial post-hearing brief that the "DMR is thus a distribution charge that

incentivizes and makes grid modernization possible." May 5, 2017 The Dayton Power and Light

Company's Initial Post-Hearing Brief, p. 28. By failing to rebut that point, OCC cannot attack it

two years later. Thus, the Commission should strike OCC's supplemental brief.'

II. THE ENVIRONMENTAL PARTIES HAVE FAILED TO SHOW THAT THEY
HAVE STANDING TO CHALLENGE THE DMR

At no point in this proceeding have any of the Environmental Parties shown with

record evidence that due to the DMR, they have "suffered (1) an injury that is (2) fairly traceable

to the defendant's allegedly unlawful conduct, and (3) likely to be redressed by the requested

I OCC also erroneously argues (p. 8) that DP&L's Motion to Strike is either an untimely interlocutory appeal or an
improper reply brief. However, DP&L does not challenge the Commission's authority to issue the July 2, 2019
Entry and, in fact, filed a supplemental brief in response to it. Further, the Motion to Strike does not address the
substance of the intervening parties' supplemental briefs, but rather focuses exclusively on their procedural
impropriety under the doctrines of waiver and standing. Thus, these arguments should likewise be rejected.
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relief." State ex rel. Food & Water Watch v. State, 2018-Ohio-555, 100 N.E.3d 391, ¶ 19

(internal quotation marks and citations omitted). In addition, they have not shown with record

evidence that "(a) [their] members would otherwise have standing to sue in their own right; (b)

the interests [they] seeks to protect are germane to the organization[s'] purpose[s]; and (c) neither

the claim asserted nor the relief requested requires the participation of individual members in the

lawsuit." Ohio Contrs. Ass'n v. Bicking, 71 Ohio St.3d 318, 320, 643 N.E.2d 1088 (1994)

(emphasis added). Instead, the Environmental Parties argue (p. 4) that the DMR adversely

affects their interest in "creating a more efficient grid and reducing greenhouse gas emissions."

They make no attempt, however, to show how this purported causal link is "fairly traceable" and

"likely to be redressed" by eliminating the DMR. Food & Water Watch, at ¶ 19. Nor do they

show that they actually pay the DMR.

Indeed, the uncontested evidence at the hearing showed that DP&L could not

implement grid modernization without the DMR. As DP&L witness Jackson testified, "The

DMR will enable us to pay down debt to put us in a position in the future to be able to access the

debt and equity markets. But where we are today, we are not in a position to be able to access

capital to fund SmartGrid and DIR." Trans Vol. I, pp. 106-07. Accord: id. at 109-10 (Jackson);

Malinak Test. (DP&L Ex. 2B), p. 66; Trans. Vol. VIII, pp. 1454-55 (Hess). The Environmental

Parties never explain why they oppose a charge that they do not pay and that is necessary to

allow DP&L to implement technology they want.

While DP&L did not oppose their intervention and participation in this

proceeding, the Commission should not allow the Environmental Parties to raise any issue,

regardless of whether they are adversely affected by it. R.C. 4903.221. Allowing such tactics

would only encourages parties with narrow interests who pass the low bar for intervention to
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exert undue leverage in Commission cases. City of Cleveland v. Pub. Util. Comm., 127 Ohio St.

432, 440, 189 N.E. 5 (1934) ("If such were the law, it would be bad law, as it would run counter

to the fundamental rule to the effect that 'He who has no interest in the subject of litigation has

no right to be heard.' Such a departure from the established rules of procedure could result in

nothing less than bedlam."). The Commission should, thus, strike their supplemental brief.

In addition, the Environmental Parties do not dispute the fact that Sierra Club and

ELPC did not file applications for rehearing. Thus, like OCC, those parties have waived whether

the DMR is an "incentive" for grid modernization under R.C. 4928.143(B)(2)(h) and cannot raise

it now. R.C. 4903.10(B); Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300,

2006-Ohio-5789, 856 N.E.2d 213, ¶ 75.

III. IGS BOTH LACKS STANDING AND HAS FAILED TO PRESERVE
WHETHER THE DMR IS AN INCENTIVE FOR GRID MODERNIZATION

Like OCC, IGS has failed to show that it has ever argued that DP&L's rider is not

an "incentive" for grid modernization under R.C. 4928.143(B)(2)(h). Instead, it offers (pp. 4-5)

only generic references to Subsection (B)(2)(h) and other independent complaints with the DMR.

Since IGS failed to preserve the issue in its post-hearing briefs, it waived it. In the Matter of the

Applications of Columbia Gas of Ohio, Inc., Case Nos. 89-616-GA-AIR, et al., May 24, 1989

Entry on Rehearing, 1989 Ohio PUC LEXIS 1396, *13. The Commission should strike IGS's

supplemental brief for this reason alone.

In addition, like the Environmental Parties, IGS is not adversely affected by the

DMR since it does not pay the rider and has not shown with record evidence that the DMR

actually injures it. State ex rel. Food & Water Watch v. State, 2018-Ohio-555, 100 N.E.3d 391,

19. Indeed, due to the unusual posture of this case, IGS was in a unique position to offer
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evidence, to the extent it exists, showing that the DMR, which has been collected for nearly two

years, actually injured IGS; however, it cites no such evidence in response to DP&L's Motion to

Strike. The Commission should therefore strike its supplemental brief for this reason as well.

IV. CONCLUSION 

The Commission should strike the August 1, 2019 supplemental briefs submitted

by The Office of the Ohio Consumers' Counsel; Interstate Gas Supply, Inc.; and Environmental

Defense Fund, Environmental Law & Policy Center, Ohio Environmental Council, and Sierra

Club.

Respectfully submitted,

/s/ Jeffrey S. Sharkey
Jeffrey S. Sharkey (0067892)

(Counsel of Record)
D. Jeffrey Ireland (0010443)
Christopher C. Hollon (0086480)
FARUKI PLL
110 North Main Street, Suite 1600
Dayton, OH 45402
Telephone: (937) 227-3747
Telecopier: (937) 227-3717
Email: jsharkey@ficlaw.com

djireland@ficlaw.com
chollon@ficlaw.com

Attorneys for The Dayton Power
and Light Company
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing The Dayton Power and Light Company's

Reply in Support of Its Motion to Strike Supplemental Briefs has been served via electronic mail

upon the following counsel of record, this 12th day of September, 2019:

Thomas McNamee Frank P. Darr (Counsel of Record)
Public Utilities Commission of Ohio Matthew R. Pritchard
30 East Broad Street, 16th Floor McNees Wallace & Nurick
Columbus, OH 43215-3793 21 East State Street, 17th Floor
Email: Columbus, OH 43215
thomas.mcnamee@ohioattorneygeneral.gov Email: fdarr@mwncmh.com

mpritchard@mwncmh.com
Attorneys for PUCO Staff

William J. Michael (Counsel of Record)
Office of the Ohio Consumers' Counsel
65 East State Street, 7th Floor
Columbus, OH 43215-4203
Email: william.michael@occ.ohio.gov

zachary.woltz@occ.ohio.gov

Attorneys for the Ohio Consumers' Counsel

Kimberly W. Bojko
Brian W. Dressel
Carpenter Lipps & Leland LLP
280 North High Street, Suite 1300
Columbus, OH 43215
Email: bojko@carpenterlipps.com 

dressel@carpenterlipps.com

Attorneys for The Ohio Manufacturers'
Association Energy Group

Attorneys for Industrial Energy Users — Ohio

David F. Boehm
Michael L. Kurtz
Kurt J. Boehm
Jody Kyler Cohn
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
Email: dboehm@BKLlawfirm.com

mkurtz@BKLlawfirm.com
kboehm@BKLlawfirm.com
jkylercohn@BKLlawfirm.com

Attorneys for The Ohio Energy Group

Joseph Oliker (Counsel of Record)
Matthew White
Evan Betterton
IGS Energy
6100 Emerald Parkway
Dublin, OH 43016
Email: joliker@igsenergy.corn

mswhite@igsenergy.com
Ebetterton@igsenergy.corn

Attorney for IGS Energy



Kevin R. Schmidt
88 East Broad Street, Suite 1770
Columbus, OH 43215
Email: schmidt@sppgrp.com

Attorney for The Energy Professionals of Ohio

Jeffrey W. Mayes
Monitoring Analytics, LLC
2621 Van Buren Avenue, Suite 160
Valley Forge Corporate Center
Eagleville, PA 19403
Email: jeffrey.mayes@monitoringanalytics.com

Attorneys for Monitoring Analytics, LLC as
The Independent Market Monitor for PJM

Trent Dougherty
1145 Chesapeake Ave., Suite 1
Columbus, OH 43212-3449
Email: tdougherty@the OEC.org

Attorney for Ohio Environmental
Council

Miranda Leppla
Ohio Environmental Council
1145 Chesapeake Ave., Suite 1
Columbus, OH 43212-3449
Email: mleppla@the OEC.org

Attorney for the Environmental Defense Fund

Michael D. Dortch
Richard R. Parsons
Kravitz, Brown & Dortch, LLC
65 East State Street, Suite 200
Columbus, OH 43215
Email: mdortch@kravitzllc.com

rparsons@kravitzlle.com

Attorneys for Calpine Energy Solutions LLC

Evelyn R. Robinson
2750 Monroe Boulevard
Audubon, PA 19403
Email: evelyn.robinson@pjm.com

Attorney for PJM Interconnection, L.L.C.

Joel E. Sechler (Counsel of Record)
Carpenter Lipps & Leland
280 N. High St., Suite 1300
Columbus, OH 43215
Email: sechler@carpenterlipps.com

Attorneys for EnerNOC, Inc.

Angela Paul Whitfield
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300
280 North High Street
Columbus, OH 43215
Email: paul@carpenterlipps.com

Attorney for The Kroger Co.

Colleen Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
P.O. Box 1793
Findlay, OH 45839-1793
Email: cmooney@ohiopartners.org

Attorney for Ohio Partners for Affordable
Energy

Miranda Leppla
Ohio Environmental Council
1145 Chesapeake Ave., Suite 1
Columbus, OH 43212-3449
Email: mleppla@the OEC.org

Attorneys for The Environmental Law &
Policy Center
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Richard C. Sahli
Richard C. Sahli Law Office, LLC
981 Pinewood Lane
Columbus, OH 43230-3662
Email: rsahli@columbus.rr.com

Tony G. Mendoza, Staff Attorney (pro hac vice)
Kristin Henry, Senior Staff Attorney (pro hac vice)
Gregory E. Wannier, Staff Attorney (pro hac vice)
Sierra Club Environmental Law Program
2101 Webster Street, 13th Floor
Oakland, CA 94612
Email: tony.mendoza@sierraclub.org

kristin.henry@sierraclub.org
greg.wannier@sierraclub.org

Attorneys for Sierra Club

Michelle Grant
Dynegy Inc.
601 Travis Street, Suite 1400
Houston, TX 77002
Email: michelle.d.grant@dynegy.com

Attorneys for Dynegy Inc.

Lisa M. Hawrot
Spilman Thomas & Battle, PLLC
Century Centre Building
1233 Main Street, Suite 4000
Wheeling, WV 26003
Email: lhawrot@spilmanlaw.com

Derrick Price Williamson
Spilman Thomas & Battle, PLLC
1100 Bent Creek Blvd., Suite 101
Mechanicsburg, PA 17050
Email: dwilliamson@spilmanlaw.com

Carrie M. Harris
Spilman Thomas & Battle, PLLC
310 First Street, Suite 1100
P.O. Box 90
Roanoke, VA 24002-0090
Email: charris@spilmanlaw.com

Steve W. Chriss
Senior Manager, Energy Regulatory Analysis
Greg Tillman
Senior Manager, Energy Regulatory Analysis
Wal-Mart Stores, Inc.
2001 SE 10th Street
Bentonville, AR 72716-0550
Email: Stephen.Chriss@walmart.com

Greg.Tillman@walmart.com

Attorneys for Wal-Mart Stores East, LP
and Sam's East, Inc.
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Michael J. Settineri
Gretchen L. Petrucci
Ilya Batikov
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, OH 43215
Email: mjsettineri@vorys.com

glpetrucci@vorys.com
ibatikov@vorys.com

Attorneys for Dynegy Inc.,
PJM Power Providers Group, and
Retail Energy Supply Association

Glen Thomas
1060 First Avenue, Suite 400
King of Prussia, PA 19406
Email: gthomas@gtpowergroup.com

Sharon Theodore
Electric Power Supply Association
1401 New York Ave. NW 11th Floor
Washington, DC
Email: stheodore@epsa.org

Laura Chappelle
201 North Washington Square, Suite 910
Lansing, MI 48933
Email: laurac@chapp ell econsulting. net

Attorneys for PJM Power Providers Group

Ellis Jacobs
Advocates for Basic Legal Equality, Inc.
130 West Second Street, Suite 700 East
Dayton, OH 45402
Email: ejacobs@ablelaw.org

Steven D. Lesser
James F. Lang
N. Trevor Alexander
Mark T. Keaney
Calfee, Halter & Griswold LLP
41 South High Street
1200 Huntington Center
Columbus, OH 43215
Email: slesser@calfee.com

jlang@calfee.com
talexander@calfee.corn
mkeaney@calfee.com

Attorneys for The City of Dayton and
Honda of America Mfg., Inc.

John R. Doll
Doll, Jansen & Ford
111 West First Street, Suite 1100
Dayton, OH 45402-1156
Email: jdoll@djflawfirm.com

Attorneys for Utility Workers of
America Local 175

Matthew W. Warnock
Dylan F. Borchers
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
Email: mwarnock@bricker.com

dborchers@bricker.com

Attorneys for The Ohio Hospital Association

Attorney for Edgemont Neighborhood Coalition
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Jeanne W. Kingery
Elizabeth H. Watts
Duke-Energy Ohio, Inc.
139 East Fourth Street
1303-Main
Cincinnati, OH 45202
Email: jeanne.kingery@duke-energy.com

elizabeth.watts@duke-energy.com

Attorneys for Duke-Energy Ohio, Inc.

Carl Tamm, President
Classic Connectors, Inc.382 Park Avenue East
Mansfield, OH 44905
Email: crtamm@classicconnectors.com

John F. Stock
Orla E. Collier
Benesch, Friedlander, Coplan & Aronoff LLP
41 South High Street, 26th Floor
Columbus, OH 43215
Email: jstock@beneschlaw.com

ocollier@beneschlaw.com

Attorneys for Murray Energy Corporation and
Citizens to Protect DP&L Jobs

Mark Landes
Brian M. Zets
Isaac Wiles Burkholder & Teetor, LLC
Two Miranova Place
Suite 700
Columbus, OH 43215
Email: mlandes@isaacwiles.com

bzets@isaacwiles.com

Attorneys for Adams County Commissioners

1366935A

Christine M.T. Pirik
Terrence N. O'Donnell
William V. Vorys
Jonathan R. Secrest
Dickinson Wright PLLC
150 East Gay Street, Suite 2400
Columbus, OH 43215
Email: cpirik@dickinsonwright.com

todonnell@dickinsonwright.com
wvorys@dickinsonwright.com
jsecrest@dickinsonwright.com

Attorneys for Mid-Atlantic Renewable
Energy Coalition

C. David Kelley, Prosecutor
Dana N. Whalen
110 West Main Street
West Union, OH 45693
Email: prosecutorkelley@usa.com

dana.whalen@adamscountyoh.gov

Attorneys for Monroe Township, Ohio, Sprigg
Township, Manchester Local School District,
and Adams County Ohio Valley School
District

Devin D. Parram
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
Email: dparram@bricker.com

Attorney for People Working
Cooperatively, Inc.

/s/ Jeffrey S. Sharkey
Jeffrey S. Sharkey
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