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BEFORE 
THE OHIO POWER SITING BOARD 

 
In the Matter of the Application of Icebreaker  
Windpower Inc., for a Certificate to Construct 
a Wind-Powered Electric Generation Facility 
in Cuyahoga County, Ohio. 
 

) 
) 
) 
) 
 

 
 
Case No. 16-1871-EL-BGN 
 
 

 
JOINT MOTION 

TO EXCLUDE TESTIMONY AND REQUEST FOR EXPEDITED REPLIES 
 

 
 Now comes Applicant Icebreaker Windpower, Inc. (“Applicant”), Indiana/Kentucky/Ohio 

Regional Council of Carpenters, and Business Network for Offshore Wind, Inc. (hereinafter jointly 

referred to as “Joint Movants”), through undersigned counsel and pursuant to Rule 4906-2-27 of 

the Ohio Administrative Code, who respectfully request that the Ohio Power Siting Board 

(“Board”) preclude Jeff Gosse, a witness identified by Intervenors W. Susan Dempsey and Robert 

M. Maloney (“Resident Intervenors”), from testifying in these proceedings.  Given that the hearing 

in this matter is scheduled to commence on August 20, 2019, Joint Movants request the Board 

require that memorandum contra to this motion be due within five (5) business days of the service 

of this motion, and replies to any memorandum contra be due within two (2) business days.  The 

reasons in support of this Joint Motion are set forth more fully in the accompanying Memorandum 

in Support. 
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      Respectfully submitted, 

 
 

INDIANA/KENTUCKY/OHIO REGIONAL 
COUNCIL OF CARPENTERS  
 
By: _/s/ Paul T. Berkowitz per CMTP_______ 
Paul T. Berkowitz 
PAUL T. BERKOWITZ & ASSOCIATES, 
LTD. 
1909 Arlingate Lane 
Columbus, Ohio 43228 
Telephone: (614) 236-2881 
paul@ptblaw.com 
 
BUSINESS NETWORK FOR OFFSHORE 
WIND, INC.  
 
By: _/s/ Michael J. Settineri per CMTP_____ 
Michael J. Settineri 
Gretchen L. Petrucci 
VORYS, SATER, SEYMOUR AND PEASE 
LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, Ohio 43216 
Telephone: (614) 464-5462 
mjsettineri@vorys.com 
glpetrucci@vorys.com 

ICEBREAKER WINDPOWER, INC. 
 
By: _/s/ Christine M.T. Pirik____________ 
Christine M.T. Pirik  
 Terrence O’Donnell  
 Jonathan R. Secrest   
William V. Vorys  
Sara H. Jodka  
DICKINSON WRIGHT PLLC 
150 East Gay Street, Suite 2400 
Columbus, Ohio 43215 
Telephone: (614) 591-5461 
cpirik@dickinsonwright.com 
todonnell@dickinsonwright.com 
wvorys@dickinsonwright.com 
jsecrest@dickinsonwright.com 
sjodka@dickinsonwright.com 
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MEMORANDUM IN SUPPORT 
 
I. INTRODUCTION 
 
 Jeff Gosse (“Gosse”) was previously employed by the U.S. Fish and Wildlife Service 

(“USFWS”) as a Regional Energy Coordinator.  Gosse was involved in these proceedings as a 

result of his employment with USFWS.  Gosse’s substantial involvement included reviewing 

Applicant’s radar protocols, reviewing results of Applicant’s radar studies, providing comments 

on Applicant’s pre-construction and post-construction monitoring plans, and entering into 

discussions with Applicant regarding vessel-based radar and fixed platform radar studies.  All of 

Gosse’s involvement with these proceedings and Applicant’s application was on behalf of 

USFWS.   

 In response to discovery requests seeking reports authored by Gosse that may relate to 

these proceedings, the Resident Intervenors identified two reports.  Both reports were conducted 

by USFWS.   

 Federal regulations prohibit Gosse from testifying in these proceedings without the 

permission of the USFWS or the Department of the Interior (the “Department”).  Even if federal 

regulations did not prohibit Gosse from testifying, he should be excluded on the basis that any 

testimony is unfairly prejudicial to Applicant.  Gosse was involved in these proceedings and 

Applicant’s application as a regulator.  The Board’s rules specifically require consultation with 

USFWS and Gosse was the team lead for USFWS.  He was privy to confidential information and 

internal USFWS discussions both with Applicant and with the Ohio Department of Natural 

Resources (“ODNR”) and the Board that render any testimony he will give unfairly prejudicial to 

Applicant.  
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II. STATEMENT OF FACTS 
 
 From 2009-2018, Gosse was employed by the USFWS as a Regional Energy Coordinator 

for Region 3, which includes Ohio. Resume, attached hereto as Exhibit 1.  Gosse’s job duties 

included: 

Focus on energy projects with potential impact to Service trust resources. 
[p]rimarily oil and gas pipelines and electrical transmission lines.  Received a grant 
through the Great Lakes Restoration Initiative to study bird and bat migration along 
and across the Great Lakes. Purchased two avian radar units and multiple acoustic 
monitors to study avian and bat migration. Supervised a team of three to four 
technicians to conduct the study. Typically deployed both units for spring and fall 
migration beginning Spring 2011 and continuing to the present.  Produced seasonal 
and other reports which were distributed and made available on our website 
(https://www.fws.gov/radar/). Supervised an assistant to help with energy projects. 
Our purpose was to avoid and minimize impacts of energy development on trust 
resources and to seek mitigation when impacts remained.  Coordinated and 
provided support to Field Offices on these projects in addition to Endangered 
Species personnel. 
 

Id.  In his official capacity with the USFWS, Gosse conducted radar studies related to the Great 

Lakes.  See  Gosse, et al., 2016 Great Lakes avian radar technical report: Lake Erie Shoreline: Erie 

County, Ohio and Erie County, Pennsylvania, Spring 2012. USFWS, Region 3; Gosse, et al.; 2018 

Draft Great Lakes Radar Technical Report Lake Erie, Fall 2017. Department of Interior, USFWS, 

Region 3.  

 Gosse had direct responsibility for managing USFWS’s consultation and analysis of this 

project pursuant to the National Environmental Policy Act.  Gosse, acting in his official capacity 

as an employee of the USFWS, was also involved in reviewing initial radar studies conducted by 

Applicant.  See Gosse Review of Plan. Review of Spring-Fall 2010 Avian and Bat Studies Report 

Lake Erie Wind Power Study (prepared by TetraTech, A. Svedlow et al.).  USFWS Region 3 Radar 

Team.  Gosse was involved in this project and these proceedings as a regulator and in his capacity 

as an employee of the USFWS. 
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 Gosse, on behalf of the USFWS, has had substantial involvement in Applicant’s 

application related to bird and bat issues and these proceedings.  For example, on August 17, 2016, 

Applicant met with ODNR and USFWS representatives from Minnesota and Columbus to discuss 

bird and bat issues; on September 1, 2016, USFWS representatives from Columbus and Minnesota 

participated in a conference call regarding the project; on October 20, 2016, USFWS/ODNR 

provided Applicant with pre-construction and post-construction criteria and recommendations; on 

February 17, 2017, USFWS outlined its response to options for pre-construction and post-

construction monitoring during a telephone conference; on February 28, 2017, USFWS/ODNR 

provided Applicant with a response to options for pre-construction and post-construction 

monitoring; beginning in March 2017, USFWS worked with Applicant regarding a request for 

information to three vessel-based radar providers; and, in April 2017, Applicant began working 

with USFWS to engage Dr. Robb Diehl to assess vessel-based radar options.  In his capacity as a 

USFWS regulator and consultant with ODNR, Gosse was a part of all of these interactions 

regarding these proceedings and the application currently before the Board. 

III. LAW AND ARGUMENT 
 
 Federal agencies are authorized by 5 U.S.C. § 301 to create regulations governing the 

conditions under which their employees may testify concerning their work. U.S. v. Soriano–

Jarquin, 492 F.3d 495, 504 (4th Cir.2007), citing U.S. ex rel. Touhy v. Ragen, 340 U.S. 462, 468, 

71 S.Ct. 416, 95 L.Ed. 417 (1951).  These regulations are commonly referred to as Touhy 

regulations. “Touhy regulations have the force of law.”  Akal Sec., Inc. v. U.S. Immigration & 

Customs Enf't, Case No. 09-cv-2277, 2010 WL 2731649, *5 (S.D. Cal. July 9, 2010), citing Swett 

v. Schenk, 792 F.2d 1447, 1451 (9th Cir.1986).   
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 The Department of Interior’s Touhy regulations provide: 

 (a) This subpart describes how the Department of the Interior (including all its bureaus 
 and offices) responds to requests or subpoenas for: 
 

(1) Testimony by employees in State, territorial or Tribal judicial, legislative or 
administrative proceedings concerning information acquired while performing 
official duties or because of an employee's official status; 
 
(2) Testimony by employees in Federal court civil proceedings in which the United 
States is not a party concerning information acquired while performing official 
duties or because of an employee's official status; 
 
(3) Testimony by employees in any judicial or administrative proceeding in which 
the United States, while not a party, has a direct and substantial interest; 
 
(4) Official records or certification of such records for use in Federal, State, 
territorial or Tribal judicial, legislative or administrative proceedings. 
 
(b) In this subpart, “employee” means a current or former Department employee, 
including a contract or special government employee. 
 
(c) This subpart does not apply to: 
 
(1) Congressional requests or subpoenas for testimony or records; 
 
(2) Federal court civil proceedings in which the United States is a party; 
 
(3) Federal administrative proceedings; 
 
(4) Federal, State and Tribal criminal court proceedings; 
 
(5) Employees who voluntarily testify, while on their own time or in approved leave 
status, as private citizens as to facts or events that are not related to the official 
business of the Department. The employee must state for the record that the 
testimony represents the employee’s own views and is not necessarily the official 
position of the Department. See 5 CFR §§ 2635.702(b), 2635.807 (b). 
 
(6) Testimony by employees as expert witnesses on subjects outside their official 
duties, except that they must obtain prior approval if required by § 2.90. 

 

43 C.F.R. § 2.280.  These regulations apply to Gosse, as he falls under the definition of 

“employee.”  The regulations also apply because Gosse will testify concerning information  
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acquired while performing his official duties.  Specifically, based on discovery responses, Movants 

believe Gosse intends to testify regarding radar studies he conducted on behalf of the USFWS and 

information he learned as a result of conducting these studies.  In response to discovery requests 

propounded upon the Resident Intervenors, they produced the “Draft Great Lakes Radar Technical 

Report.”  This document specifically states it was completed by “U.S. Fish and Wildlife Service, 

Region 3.”  Also produced was the “Great Lakes Avian Radar Technical Report Lake Erie 

Shoreline: Erie County, Ohio and Erie County, Pennsylvania.”  Again, the heading specifically 

states, “U.S. Fish & Wildlife Service.”  Any testimony related to these documents is subject to the 

Department’s Touhy regulations as such testimony relates to information Gosse acquired while 

performing his official duties. 

 The Department’s Touhy regulations also apply because Gosse will testify at an 

“administrative proceeding in which the United States, while not a party, has a direct and 

substantial interest.”  43 C.F.R. § 2.280.  Applicant is the recipient of a substantial grant from the 

Department of Energy.  As such, the United States has a direct and substantial interest in these 

proceedings.   

  The Department’s Touhy regulations provide an exception for private citizens who testifies 

to facts or events that are not related to the official business of the Department.  This exception 

does not apply because any testimony Gosse provides in these proceedings is related to the 

official business of the Department.  The USFWS issued the “U.S. Fish and Wildlife Service 

Land-Based Wind Energy Guidelines.” https://www.fws.gov/ecological-services/es-

library/pdfs/WEG_final.pdf, last visited July 19, 2019.  “The mission of the U.S. Fish and Wildlife 

(Service) is working with others to conserve, protect, and enhance fish, wildlife, plants and their 

habitats for the continuing benefit of the American people.”  Id. at p. 1.  Gosse is not permitted to 



 
 

8 
 

testify regarding the interaction between wind energy and wildlife as any such testimony is related 

to the official business of the Department. 

 Not only are these proceedings related to the official business of the Department, but as set 

forth above, Gosse was involved in these proceedings in his official capacity as an employee of 

the USFWS.  Gosse reviewed the results of a 2010 radar study completed by Applicant.  See Gosse 

Review of Plan. Review of Spring-Fall 2010 Avian and Bat Studies Report Lake Erie Wind Power 

Study (prepared by TetraTech, A. Svedlow et al.). USFWS Region 3 Radar Team.  Gosse was also 

involved in the development of radar protocols for this project.  At the hearing in this matter, Ms. 

Erin Hazelton testified: 

 A: I believe we had discussions when we were discussing the radar protocol generally 
  about what---what was known about vessel-based radar.  As this is certainly a new 
  field for DNR, we don’t retain any radar experts or barge experts on staff, so we do 
  rely again on our experts and folks that we reach out to, including the Applicant as 
  well, for information. 
 
 Q: And when you say you rely on folks and experts you reach out to, who would those 
  be? 
 
 A: Specifically for radar, as is mentioned here, the U.S. Fish and Wildlife Service radar 
  team.  Dr. Jeff Gosse was the team lead at that point…. 
 
Tr. Vol. VII, p. 1622, ll. 9-20.   

 Gosse also performed radar studies of bird migration over the Great Lakes in the 

performance of his duties on behalf of the Department. See Gosse, et al., 2016 Great Lakes avian 

radar technical report: Lake Erie Shoreline: Erie County, Ohio and Erie County, Pennsylvania, 

Spring 2012. U.S. Fish and Wildlife Service, Region 3; Gosse, et al. 2018 Draft Great Lakes Radar 

Technical Report Lake Erie, Fall 2017. U.S. Department of Interior, Fish and Wildlife Service, 

Region 3. Given that Gosse obtained information related to bird migration over Lake Erie as a 

result of his government employment, he should not be permitted to testify regarding this 

information.     
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 Gosse is also not permitted to testify related to aspects of this project for which he was 

involved as an employee of the Department. Employess of the government “…are allowed to tesity 

to information that they did not secure as a result of their government employment.” LaBatte v. 

U.S., 899 F.3d 1373, 1380. (Fed. Cir. 2018).  Any argument, however, that Gosse’s testimony 

could be considered outside his official duties strains credibility because his official duties 

included analysis of this project and the subjects on which he will testify.  Even if such an argument 

was credible, Gosse is still required to obtain approval from the Department because the United 

States has a “direct and substantial” interest in these proceedings as a result of the $50 million in 

funding Applicant received from the Department of Energy.   

 Moreover, 43 C.F.R. § 2.281 specifically provides “it is the Department’s general policy 

not to allow its employees to testify…upon request or subpoena.”  The regulations further state, 

“No Department employee may testify or produce records in any proceeding to which this subpart 

applies unless authorized by the Department under §§ 2.80 through 2.90.”  Id.  The regulations set 

forth a process whereby a request may be made to the Department in writing to allow an employee 

to testify.  In the absence of a proffer from the Resident Intervenors that such a request was made 

to the Department and the Department agreed to permit Gosse to testify, he should not be permitted 

to testify in contravention of the Department’s regulations.   

 Further, the Department’s regulations set forth a specific authorization process for an 

employee wishing to testify as an expert on behalf of anyone other than the United States.  43 

C.F.R. § 2.290.  Again, in the absence of a proffer from the Resident Intervenors that Gosse made 

such a request to the Department and the Department agreed to permit Gosse to testify, he should 

not be permitted to testify in contravention of the Department’s regulations. 
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  IV. CONCLUSION 

 For the reasons set forth herein, the Board should exclude Gosse from testifying or 

providing any documentary evidence in these proceedings. 

 Joint Movants also note that a copy of this Joint Motion has been provided to the USFWS. 

 As the Board is aware, the hearing in this matter is scheduled to begin on August 20, 2019.  

Based upon the hearing date, and discovery that may occur prior to the hearing date, Joint Movants 

respectfully request the Board order expedited replies on this Joint Motion and require any 

opposition to this Joint Motion be filed within five (5) business days of the service of this motion 

and any reply within two (2) business days of the filing any opposition.  

 

      Respectfully submitted, 

INDIANA/KENTUCKY/OHIO REGIONAL 
COUNCIL OF CARPENTERS  
 
By: _/s/ Paul T. Berkowitz per CMTP_______ 
Paul T. Berkowitz 
PAUL T. BERKOWITZ & ASSOCIATES, 
LTD. 
1909 Arlingate Lane 
Columbus, Ohio 43228 
Telephone: (614) 236-2881 
paul@ptblaw.com 
 
BUSINESS NETWORK FOR OFFSHORE 
WIND, INC.  
 
By: _/s/ Michael J. Settineri per CMTP_____ 
Michael J. Settineri 
Gretchen L. Petrucci 
VORYS, SATER, SEYMOUR AND PEASE 
LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, Ohio 43216 
Telephone: (614) 464-5462 
mjsettineri@vorys.com 
glpetrucci@vorys.com 

ICEBREAKER WINDPOWER, INC. 
 
By: _/s/ Christine M.T. Pirik____________ 
Christine M.T. Pirik  
 Terrence O’Donnell  
 Jonathan R. Secrest   
William V. Vorys  
Sara H. Jodka  
DICKINSON WRIGHT PLLC 
150 East Gay Street, Suite 2400 
Columbus, Ohio 43215 
Telephone: (614) 591-5461 
cpirik@dickinsonwright.com 
todonnell@dickinsonwright.com 
wvorys@dickinsonwright.com 
jsecrest@dickinsonwright.com 
sjodka@dickinsonwright.com 
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CERTIFICATE OF SERVICE 
 

The Ohio Power Siting Board’s e-filing system will electronically serve notice of the filing 
of this document on the parties referenced in the service list of the docket card who have 
electronically subscribed to this case.  In addition, the undersigned certifies that a copy of the 
foregoing document is also being served upon the persons listed below via electronic mail this 
26th day of July, 2019.  

 
     /s/ Christine M.T. Pirik    

      Christine M.T. Pirik (0029759) 
 
Counsel: 
 
john.jones@ohioattorneygeneral.gov 
thomas.lindgren@ohioattorneygeneral.gov 
cameron.simmons@ohioattorneygeneral.gov 
mleppla@theoec.org 
tdougherty@theoec.org 
ctavenor@theoec.org 
jstock@beneschlaw.com 
ocollier@beneschlaw.com 
 
 
Administrative Law Judges: 
 
megan.addison@puco.ohio.gov 
nicholas.walstra@puco.ohio.gov 
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This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 
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in

Case No(s). 16-1871-EL-BGN

Summary: Motion - Joint Motion to Exclude Testimony and Request for Expedited Replies
electronically filed by Christine M.T. Pirik on behalf of Icebreaker Windpower Inc.


