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L SUMMARY

{1} The Commission grants, in part, the applications for rehearing filed by Ohio
Power Company and the Dayton Power & Light Company; Ohio Edison Company, The
Cleveland Electric llluminating Company, and The Toledo Edison Company; Duke Energy
Ohio, Inc.; and Environmental Law & Policy Center, Environmental Defense Fund, Natural
Resources Defense Council, and the Ohio Environmental Council, and denies the
applications for rehearing filed by Interstate Gas Supply, Inc. and the Ohio Consumers’

Counsel.

II.  DISCUSSION
A. Procedural History

{2} R.C. 111.15(B) requires all state agencies to conduct a review, every five
years, of their rules and to determine whether to continue their rules without change, amend

their rules, or rescind their rules.
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{93} OnDecember 19, 2018, the Commission issued a Finding and Order (Finding
and Order), addressing written comments filed by parties and revising certain rules within

Ohio Adm.Code Chapters 4901:1-39 and 4901:1-40 based on the comments.

{4 On January 18, 2019, the following parties timely filed applications for
rehearing: Ohio Power Company and the Dayton Power & Light Company (collectively,
AEP Ohio/DP&L); the Ohio Consumers’ Counsel (OCC); Duke Energy Ohio, Inc. (Duke);
Environmental Law & Policy Center, Environmental Defense Fund, Natural Resources
Defense Council, and the Ohio Environmental Council (collectively, the Conservation
Groups); Ohio Edison Company, The Cleveland Electric Illuminating Company, and The
Toledo Edison Company (collectively, FirstEnergy); and Interstate Gas Supply, Inc. (IGS).

{5} On January 28, 2019, the following parties filed memoranda contra:
Industrial Energy Users-Ohio (IEU), OCC, the Conservation Groups, FirstEnergy, and IGS.

[§6} OnFebruary 6,2019, the Commission granted the applications for rehearing

filed by various parties for the purpose of further consideration of the matters specified in

the applications for rehearing.

{97}  For ease of discussion, we address the assignments of error raised by the
parties in their applications for rehearing as they relate to the specific rules in Ohio
Adm.Code Chapters 4901:1-39 and 4901:1-40. To the extent that any assignment of error is

not specifically addressed in the foregoing discussion, it is deemed denied.

B. Overall Comments on the Rules

{98}  Both Duke and the Conservation Groups urge the Commission to provide
the parties another opportlinity to provide comments on the rules because the rules were
originally proposed in January 2014. The Conservation Groups state that the Commission
should have provided an opportunity for public comment prior to incorporating changes in
response to Sub.S.B. No. 310 of the 130th General Assembly (SB 310), pursuant to R.C.
Chapter 119. The Conservation Groups add that, even if the Commission technically
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complied with the notice and hearing requirement back in 2013 and 2014, it was
unreasonable to continue to rely on that compliance in issuing a final rule five years later,
in December 2018. (Duke App. for Rehearing at 1-2; Conservation Groups App. for
Rehearing at 1-2, 6-7.)

{9} The Commission is not a Revised Code Chapter 119 agency. In fact, R.C.
119.01(A)(1) explicitly states that “Sections 119.01 to 119.13 of the Revised Code do not apply
to the public utilities commission.” As noted above and in the Finding and Order, the
Commission promulgated its rules under R.C. 111.15(B). Furthermore, because the
Commission merely aligned the rules originally proposed in 2014 with statutory changes
under SB 310, the Commission denies rehearing on the assignments of error posed by the

parties.

{§10} As its first assignment of error, IGS contends the Finding and Order is
“unreasonable because it creates a portfolio plan process that is inconsistent with its stated
goals, resulting in a more burdensome process for the Commission and stakeholders which
lacks explicit language to bolster the Commission’s broad authority over the process and
ensure the process is consistent with Commission precedent and policy. In support of its
argument, IGS notes that the proposed rules contain no stated reasonableness standard and
language stating that the burden on the EDU to demonstrate that its program portfolio plan
is consistent with state policy has been removed. IGS further states that the proposed rules
should include some sort of express standard to reflect the Commission’s broad authority
to make any appropriate modifications to ensure the plan was reasonable, consistent with
law prior to implementation, and consistent with state policy. (IGS App. for Rehearing at

6.)

{11} Initially, as noted in the definition of “verified savings” in proposed rule
Ohio Adm.Code 4901:1-39-01(EE), the Ohio technical reference manual (TRM) is based on a
reasonableness standard. Furthermore, the Commission’s broad authority to administer

and enforce the provisions of R.C. Title 49, including regulating a utility’s portfolio plan



12-2156-EL-ORD, et al. -4-

under R.C. 4928.66, is well-established. See, e.g., Kazmaier Supermarket, Inc. v. Toledo Edison
Co., 61 Ohio St.3d 147, 150-151, 573 N.E. 2d 655, 658 (1991). As such, we find that a separate
statement of the Commission’s authority to ensure that a portfolio plan is reasonable, lawful,
and consistent with state policy is not necessary in the proposed rules. Thus, we deny IGS’s

assignment of error to the extent it is requesting for such a statement.

C. Ohio Adm.Code 4901:1-39-01 - Definitions

{912} As their fifth assignment of error, AEP Ohio/ DP&L state that proposed Ohio
Adm.Code 4901:1-39-01(P)(3) is unreasonable because it would give an independent
program evaluator (IPE) the power to recommend updates to the TRM with little or no
notice prior to the deadline for an electric utility’s portfolio plan filing. The parties request
that TRM updates referred to in this rule should be made at least one full year in advance
of their next portfolio plan implementation for appropriate program planning. (AEP

Ohio/DP&L App. for Rehearing at 12-13.)

{Y13} In our Finding and Order, we indicated that the TRM will be applied on a
prospective basis and that companies should make use of the TRM in effect at the time the
EDU files to update its ﬁrogram portfolio plan. Finding and Order at 9 123. For example,
if the TRM is filed on October 15, 2019, then the portfolio plan filed on September 1, 2020
would need to comply with the October 15, 2019 TRM. Additionally, it is the Commission’s
expectation that the TRM will be updated periodically, as needed. Consequently, AEP
Ohio/DP&L’s application for rehearing regardihg this assignment of error is denied.

{14} As their fourth assignment of error, AEP Ohio/DP&L contend that the
Commission’s new definition of “non-energy benefits” in Adm.Code 4901:1-39-01(S) should
be modified to expressly recognize and take into account additional non-energy benefits,
including operations and maintenance cost reductions, productivity increases, reduced
product loss, positive health effects, increased operational safety, and additional sales

increases excluding market effects. (AEP Ohio/DP&L App. for Rehearing at 11-12.)
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{15} The Commission denies rehearing on this assignment of error because the
items listed as examples of non-energy benefits in this rule do not necessarily exclude the
additional items identified by the parties in their application for rehearing. In fact, the
proposed rule specifically states that non-energy benefits “mean positive non-monetized
impacts that do not affect the calculation of program cost-effectiveness pursuant to the total
resource cost test including but not limited to” the listed items (emphasis added). Therefore,
the parties will have an opportunity to propose the non-energy benefits they have identified

during the post-approval performance verification process.

{916} As its third assignment of error, the Conservation Groups allege that the
Commission unreasonably approved a definition of “shared savings” in Ohio Adm.Code
4901:1-39-01(Y) that may not be workable in future program years. Noting that the
definition memorializes a previous Commission decision that a utility may not trigger
shared savings in a year that it relies on banked savings for compliance, the Conservation
Groups contend that definition may not encourage strong utility efficiency programs in a
post-approval regime where the utility cannot be certain whether a program evaluator or
other stakeholder will argue after-the-fact that the utility should have relied on banked
savings in a given year. The Conservation Groups suggest that the Commission should
allow an opportunity to revisit the issue where a utility portfolio plan proposal conclusively
demonstrates that some limited reliance on banked savings would provide real value to

customers. (Conservation Groups” App. for Rehearing at 16-17.)

{917} The Commission denies rehearing on this assignment of error because the
definition of “shared savings” does not specifically exclude the opfion of triggering shared
savings through previously banked savings. Furthermore, as explained in Paragraphs 43-
44, the Commission clarifies its position on whether banked savings can trigger shared

savings.

{18} As its fifth assignment of error, the Conservation Groups contend that the

Commission’s definition of total resource cost (TRC) test in proposed Ohio Adm.Code
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4901:1-39-01(BB) unreasonably fails to make clear that it should include all relevant benefits
of energy efficiency in weighing benefits versus costs. The Conservation Groups request
that the Commission clarify the definition of the TRC test to ensure utilities include avoided
natural gas costs among the benefits of energy efficiency measures that reduce natural gas
usage. In lieu of a reasonable definition of the TRC test, the Conservation Groups suggest
that the Commission apply the utility cost test (UCT), which simply compares the electric
utility system costs of efficiency programs to the electric utility system benefits that they
produce - to reasonably and accurately gauge the cost-effectiveness of utility efficiency
programs, in either pre-approval or post-approval. (Conservation Groups’ App. for
Rehearing at 18-19.)

{919} The Commission finds that the TRC test definition should not incorporate
avoided natural gas costs, as these rules are related to energy efficiency programs for
electric, rather than gas, utilities. See Finding and Order at § 60. Furthermore, the
Commission has previously stated that, under proposed Ohio. Adm.Code 4901:1-39-04(B),
utilities can utilize the UCT when they can demonstrate that a program within its portfolio
is better measured by.that test instead of the TRC test. Finding and Order at {9 55, 76.
Consequently, as these issues were thoroughly addressed in the Finding and Order, we

deny rehearing on this assignment of error posed by the Conservation Groups.

{§20} The Conservation Groups also state as its seventh assignment of error that
the Commission failed to clarify the definition of “verified savings” in proposed Ohio
Adm.Code 4901:1-39-01(EE) and address whether such savings should be measured at the
customer meter and exclude line losses (Conservation Groups” App. for Rehearing at 21).
In response to the Conservation Groups, FirstEnergy notes that R.C. 4928.662(E) recognizes
there are savings resulting from energy efficiency beyond those measured at the customer
meter, including line losses resulting from projects undertaken on the transmission and
distribution system. If energy is not consumed and, therefore, not delivered because of the

utility’s energy efficiency efforts, then the corresponding line losses are not incurred and
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those costs are thus avoided by customers. Moreover, FirstEnergy states that if line losses
are incurred, R.C. 4928.66(A)(2)(c) specifically directs that line losses are to be included.
(FirstEnergy Memorandum Contra at 6-7.)

{21} Upon review, the Commission agrees with FirstEnergy that the definition of
“verified savings” is clear in that it recognizes that there are savings resulting from energy
efficiency beyond those measured at the customer meter. The current definition is
consistent with R.C. 4928.662(E) and, therefore, the Commission declines to further amend
proposed Ohio Adm.Code 4901:1-39-01(EE). Accordingly, the Conservation Groups’

assignment of error is denied.

D. Ohio Adm.Code 4901:1-39-04 ~ Program porifolio plan and filing requirements

{922} Asits only assignment of error, OCC alleges that the Commission’s Finding
and Order is unlawful and unreasonable because it eliminates the pre-approval process,
does not allow for meaningful stakeholder participation in energy efficiency proceedings,
and allows utilities to charge customers any amount they choose without prior Commission
approval, in violation of R.C. 4905.22. In support of its argument regarding meaningful
stakeholder participation, OCC claims that the September 1 deadline for filing a program
portfolio plan leaves little time for the Commission to take action regarding the filing. It
further states that it is unlikely that there will be enough time for discovery, settlement
negotiations, and if necessary, a hearing and post-hearing briefing, followed by an order.
According to OCC, the issue is compounded by the fact that all four of Ohio’s EDUs will
likely file their applications on the same day (September 1), thereby causing parties to
attempt to resolve each of them simultaneously over a very short period of time. (OCC App.
for Rehearing at 4.)

{§ 23} The Commission denies rehearing on this assignment of error. As we noted
in our Finding and Order, we are moving from a pre-approval to a post-approval process.
The September 1 filing is intended to provide notice to interested parties about the EDUs’

proposed plans. The Commission also indicated that interested parties will have an
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opportunity to provide input about the filed program portfolio plans during the
collaborative process outlined in Ohio Adm.Code 4901:1-39-03(D), and if continuing issues
arise, such issues can be addressed during the performance verification process described
in Ohio Adm.Code 4901:1-39-05. Under Ohio Adm.Code 4901:1-39-05, the annual
performance verification process may also allow for a hearing, if required. Finding and

Order at 79 65, 88.

{124} Additionally, as its third and final assignment of error, IGS maintains that
the Finding and Order is unjust and unreasonable because it allows EDUs to omit the
amount of rebates or incentives included in their annual program portfolio plans. IGS states
that it currently uses its own funds to advertise and promote the rebates and incentives
offered through portfolio plans and needs to know an EDU’s rebate amount in its annual
program portfolio plan. It further states the purpose of the annual filing is to inform
stakeholders and the ratepayers of the energy efficiency/peak demand reduction (EE/PDR)
opportunities offered by their EDU and omitting them conflicts with the purpose of the
program portfolio plan filing. (IGS App. for Rehearing at 10-12.)

{Y 25} The Commission notes that existing Ohio Adm.Code 4901:1-39-04 does not
require EDUs to disclose costs. Furthermore, disclosure of rebate and incentive amounts
prior to program implementation would not allow EDUs to be flexible and respond to |
changes in market conditions throughout the year. We agreed with AEP Ohio when it first
suggested in its comments that EDUs should not be required to disclose the amount of
rebates or incentives offered through each of its programs and continue to find that the
annual filing will only need to list whether the EDU is utilizing such rebates and incentives.
Finding and Order at § 81. Consequently, the Commission denies rehearing on this

assignment of error.

E. Ohio Adm.Code 4901:1-39-05 - Annual performance verification

{26} Initially, the Commission notes that several assignments of error submitted

by the parties are regarding the fact that the Commission is moving from a pre-approval to
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a post-approval annual performance verification process. AEP Ohio/DP&L state that the
portfolio process has historically been a very litigious and time-consuming process that
often spans months, or years, between filing and approval. However, the parties maintain
that a pre-approval process is necessary to eliminate legal issues prior to portfolio
implementation. They further state that extended planning periods help utilities provide
the lowest cost, due to the certainty of implementation and would still permit the
Commission to have oversight with regular audits and independent evaluations. (AEP

Ohio/DP&L App. for Rehearing at 5-8.)

{927} Similarly, the Conservation Groups claim that pre-approval review of plans
is the only reasonable way to accomplish supervision of utility efficiency programs while
carrying out state policy of encouraging innovation under R.C. 4928.02(D). With post-
approval of plans, the Conservation Groups believe that the Commission will never be able
to identify and remedy sub-par efficiency programs and lost customer savings that span
over a year. They point out that certainty regarding cost recovery is a top priority for utilities
in implementing energy efficiency programs and the new rules fail to provide needed
assurance. Finally, they note that utility stakeholder collaboratives and complaint cases are
poor substitutes for the due process currently afforded to stakeholders, which allows
significant substantive input to hold the utility accountable to provide well-designed and

well-implemented programs. (Conservation Groups App. for Rehearing at 8-9.)

{Y 28} The Conservation Groups state that pre-approval is vital to provide utilities
a basis for effective participation in the wholesale markets. The Ohio utilities have
consistently decided it would not be prudent to bid all planned energy efficiency resources
in the PJM Base Residual Auctions (BRA) where they did not have explicit Commission pre-
approval for that year’s programs, often resulting in significantly lower revenues from

subsequent incremental auctions. Without the current process, the Conservation Groups

1 Although AEP Ohio/DP&L’s first assignment of error references Ohio Adm.Code 4901:1-39-04, the
issues put forth by the parties are discussed here as they related to the post-approval annual
performance verification process.
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surmise that customers will receive less market revenue even if the utilities run the same
programs producing the same efficiency resources, and the wholesale price for capacity will
rise artificially as those resources are not timely bid into PJM. (Conservation Groups App.

for Rehearing at 10.)

{929} The Conservation Groups believe that important issues will fall through the
cracks because Commission and stakeholders will have less time to review four sets of utility
programs every year on the accelerated schedule. They state that the Commission can also
expect a litany of complaints filed by intervenors, because they will have no other avenues

to address program shortcomings. (Conservation Groups App. for Rehearirig at10-11.)

{930} The Conservation Groups further indicate that utilities are less likely to
innovate in a post-approval process as they will be likely to rely principally on programs
that the Commission has approved in the past to ensure cost recovery. According to the
Conservation Groups, these programs may pass the minimum cost-effectiveness threshold
but will fail to provide long-term value to customers. (Conservation Groups App. for

Rehearing at 12-14.)

{931} Even if the transition to post-program review would have been reasonable
five years ago, the Conservation Groups argue that with the current climate of uncertainty
around utility program design and shared savings constructs, it is vital to retain the pre-
approval process, which allows utilities and stakeholders to work through disagreements
based on a full exchange of information and a robust Iiﬁgaﬁon process with the aim of
getting certainty from the Commission up-front rather than trying to hash out complex and
controversial issues well after the fact. (Conservation Groups’ App. for Rehearing at 11).
As an example, the Conservation Groups mention Case No. 17-32-EL-AIR, in which the
Commission approved a stipulation resolving various issues, including Duke’s Distribution

Capital Investment Rider (Rider DCI). 2 The Conservation Groups claim that in this case,

2 In re the Application of Duke Energy Ohio, Inc. for an Increase in Electric Distribution Rates, Case No. 17-32-
EL-AIR, et al. (Duke Global Settlement), Opinion and Order (Dec. 19, 2018) at { 208.
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the Commission has endorsed a pre-approval review approach when it required a pre-filing
and approval for a proposed battery storage project contemplated in the stipulation.

(Conservation Groups App. for Rehearing at 15-16.)

{32} Continuing its arguments in support of its first assignment of error, IGS
states that the new portfolio plan process will fail to promote efficiency, reduce regulatory
delay, or minimize administrative costs. First, under the new rules, an EDU would have to
file an increased number of filings each year, consisting of a portfolio plan, performance
report, and cost recovery mechanism every year. IGS also notes that under the current rules,
stakeholders would be able to challenge an EDU’s EE/PDR programs every year, instead of
once every three years under the current rules. Moreover, it states that should the
Commission continue to apply a reasonable cost cap, FirstEnergy would have to raise its
challenge every year until its Supreme Court of Ohio appeal is resolved.? Lastly, IGS states
that regulatory delay also increases with the new process because potential disallowances
and reconciliation of costs do not occur until the issuance of a Commission order during the
performance verification process. However, IGS states that performance verification cannot
be completed until the filing of the IPE’s report, which currently has no filing deadline. (IGS
App. for Rehearing at 5-6.) Further, IGS recognizes the risk on the EDU that the projects are
subject to potential disallowance at some point in the future, but the investments and
resulting impacts to Ohio’s marketplace will still have been made. Consequently, IGS states
that pre-approval of the projects is the best way to ensure EE/PDR ratepayer dollars are
spent consistent with law, state policy, and Commission precedent. (IGS App. for Rehearing

at 5-6.)

{33} As the parties have readily noted in their filings, and which we already
addressed in the Finding and Order, the current pre-approval process for program portfolio

plans is time-consuming, costly, and litigious. We envision the proposed process to provide

3 In re the Application of the Ohio Edison Company, The Cleveland Electric Hluminating Company, and The Toledo
Edison Company for Approval of their Energy Efficiency and Peak Demand Reduction Program Portfolio Plans for
2017 through 2019, Case No. 2018-0379, Notice of Appeal (March 12, 2018).
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more stakeholder input at the initial stages of a utility’s design process for its portfolio
programs, as outlined in Ohio Adm.Code 4901:1-39-03(D), which the Commission
anticipates will minimize the need for extensive litigation during the performance
verification process. Finding and Order at § 88. Furthermore, as indicated above, the filing
of the program portfolio plan is intended to simply provide notice to interested parties about
a utility’s plan. While the parties’ arguments focus on having to resolve complex and
controversial issues after-the-fact during the performance verification process, it is the
Commission’s expectation that the utilities and interested parties will work toward
resolving these issues prior to program implementation during the collaborative process.
Furthermore, an annual filing with a post-approval of programs will allow utilities to create
more flexible and efficient programs as they will be able to design programs based on year-
to-year market conditions and forecasts. Moreover, an annual approach to program design
ensures that important issues are identified and do not fall through the cracks, contrary to

the Conservation Groups’ claim.

{34} Inregard to the PJM BRA issue raised by the Conservation Groups, as we
stated in our Finding and Order, we expect utilities to evaluate their risk margins, consider
market conditions, make reasonable assumptions, and bid into the PJM BRA accordingly.
Finding and Order at Y62, 68. During the performance verification process, the
Commission will evaluate whether the decisions the utilities made were prudent and will

authorize them to recover costs accordingly.

{935} In response to the Conservation Groups’ comment regarding the battery
storage project in the Duke Global Settlement, the Commission clarifies that battery storage
project was part of a stipulation in a matter involving ten cases-and four major proceedings.
In those proceedings, Duke filed an application for an electric security plan (ESP), pursuant
to R.C. 4928.143, in which Duke proposed to continue or modify a number of established
riders, including Rider DCI. Also as part of its application, Duke proposed that it be allowed

to invest $20 million in a battery storage project, which would be recoverable under Rider
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DCI. Finding the project consistent with R.C. 4928.02, which encourages innovation, the
Commission allowed the battery storage project to move forward. Because this was a pilot
project, the purpose of which was to explore innovative concepts and gather financial and
operational data, the Commission determined that it would be subject to pre-approval and
ongoing monitoring. Duke Global Settlement, Opinion and Order (Dec. 19, 2018) at 9 78,
208. We find that the Commission’s directive for Duke to obtain pre-approval for the pilot
project was not a blanket endorsement for pre-approval for all EE/PDR programs. Instead,
the necessity of gathering critical data from the pilot battery storage project was a unique
situation and is inapplicable to the Commission’s transition to post-approval performance

verification process for portfolio programs under these rules.

{936} Finally, in response to IGS’s assignment of error, the Commission clarifies
that the IPE report filing deadline will be included in the procedural entry issued by the
attorney examiner during the performance verification process. Therefore, we deny
rehearing on all assignments of error posed by parties with regard to the transition to a post- |
approval process and grant rehearing only to clarify that the deadline for the IPE to file his
or her report will be set by a procedural entry.

{9 37} In their respective applications for rehearing, AEP Ohio/DP&L and Duke
state that they should be allowed to use banked savings to trigger shared savings and
accordingly propose changes to Ohio Adm.Code 4901:1-39-05(A)(1)(c) (AEP Ohio/DP&L
App. for Rehearing at 9-11; Duke App. for Rehearing at 6). Similarly, FirstEnergy claims
that it is unreasonable to arbitrarily exclude banked savings from being used to trigger

shared savings (FirstEnergy App. for Rehearing at 2).

{438} The Conservation Groups argue that the Finding and Order is unreasonable
and should have gone further to the extent that it does not clearly state that any shared
savings mechanism must rely only on verified, real-world savings resulting from a utility’s
energy efficiency programs. The Conservation Groups explain that Ohijo utilities have

utilized shared savings mechanisms in the following way: First, the utility calculates its
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threshold annual energy savings to determine whether it has triggered a shared savings
payment by over-complying with the annual benchmark and the applicable percentage tier
based on the percentage of over-compliance. Second, the utility calculates net avoided costs
for customers from those energy savings, as a basis for receiving its shared savings incentive
payment based on the applicable percentage tier. The Conservation Groups state that the
proposed rules do not address the full universe of what savings eligible for compliance
under R.C. 4928.662 may also count at the trigger/first stage for shared savings. If those
savings do qualify to trigger shared savings, the Conservation Groups allege customers will
then end up providing incentive payments even though the utility may not have made
actual efforts to help customers save energy. (Conservation Groups App. for Rehearing at
14-15,17-18.)

{939} Contrary to AEP Ohio/DP&L and FirstEnergy, IEU and OCC contend that
there is no statutory right to collect shared savings triggered by banked savings, and there
is no reasoned basis for the Commission to deviate from its long-standing precedent
preventing EDUs from imposing additional non-bypassable charges on customers for
shared savings based on banked savings. Further, IEU states that the law already provides
an adequate “incentive” for compliance, which directs the EDUs to comply with the
EE/PDR requirements and mandates penalties for an EDU’s failure to comply. (IEU
Memorandum Contra at 2-5; OCC Memorandum Contra at 2-3.)

{940} IGS, in its memorandum contra, states that FirstEnergy and AEP
Ohio/DP&L mistakenly argue the modification regarding banked savings was not based on
the record. In fact, IGS notes that OCC proposed to exclude banked savings from the
definition of shared savings and the Commission accepted OCC’s recommendation.
Further, according to IGS, allowing the use of banked savings to trigger shared savings is
not a longstanding approach. Finally, IGS concludes that the Commission’s finding on this

issue is reasonable and lawful. (IGS Memorandum Contra at 3-4.)
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{941} Alternatively, the Conservation Groups, while recognizing that a definition
of shared savings that categorically excludes banked savings from calculation of a shared
savings trigger may not always be reasonable, state that it would also be unreasonable to
categorically allow the use of banked savings to trigger shared savings in all circumstances.
Therefore, rather than codifying any particular approach to this issue, the Conservation
Groups urge the Commission to leave the question open for resolution in the full context of

a given portfolio plan proceeding. (Conservation Groups Memorandum Contra at 1-3.)

{942} FirstEnergy responds stating the Conservation Groups are mistaken in that
shared savings should only be triggered by after-the-fact evaluated and verified energy
savings. According to FirstEnergy, the Commission has already determined ex-ante is the
appropriate metric for determining compliance with the statutory targets and the purpose
of shared savings is to incent utilities to exceed their compliance targets. Ex-post, or
evaluated and verified savings, takes into consideration factors outside the utilities” control
and are not known until several months after the end of a program year. Thus, changing
the process from ex-ante to ex-post would be fundamentally unfair as it could penalize
utilities for factors occurring beyond their control after program implementation. Further,
according to FirstEnergy, utilities would not be able to track progress throughout the year
and would not be able to accurately predict the trigger or amount of shared savings.
FirstEnergy also provides that R.C. 4928.662(A) counts energy savings from compliance
" with federal standards. Alleging that the Conservation Groups misunderstand and
mischaracterize the newly adopted amendments as they apply to the multi-step process for
determining shared savings, FirstEnergy notes the definition of shared savings precludes
banked savings from the net savings (or net benefits) process step, not the initial trigger step
in the process. In order to provide clarity and avoid future misunderstanding, FirstEnergy
recommends that in the definition of “shared savings,” the term “net benefits” should

replace “net savings.” (FirstEnergy Memorandum Contra at 1-4.)
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{943} Based on AEP Ohio/DP&L and Duke’s assignments of error, and in part, the
Conservation Groups’ assignment of error, we have amended proposed Ohio Adm.Code
4901:1-39-05(A)(1)(C) to allow banked savings to trigger shared savings. We have also
clarified in the definition of shared savings in Ohio Adm.Code 4901:1-39-01(Y) that banked
savings may not be used to calculate shared savings. We recognize that the EDUs have
made an effort to bank savings when compliance costs were low. We also recognize that it
is a benefit to customers for utilities to rely on banked savings as customers have already
paid for those savings. Furthermore, as noted by the Conservation Groups, relying on
banked savings allows EDUs to control costs when statutory benchmarks will increase in
the future, pursuant to R.C. 4928.66(A)(1)(a). Consequently, the Commission grants
rehearing on the assignments of error posed by AEP Ohio/ DP&L and Duke, and in part,

the Conservation Groups.

{944} To the extent that the Conservation Groups request us to clarify that any
shared savings mechanism must rely only on verified, real-world savings resulting from a
utility’s energy efficiency programs, the Commission declines to grant rehearing on this
assignment of error. Utilities may utilize any statutorily approved energy savings in
reaching their EE/PDR benchmark, thereby triggering shared savings. As mentioned
elsewhere in this Second Entry on Rehearing, during the prudency review, the IPE will
evaluate the utilities calculation of their shared savings and put forth a recommendation to

the Commission.

{945} Next, as its second assignment of error, Duke argues that the proposal rule
is unlawful and unreasonable in that it does not adequately explain the IPE process,
specifically noting that proposed Ohio Adm.Code 4901:1-39-05(B) suggests that the IPE will
be performing a financial audit, but there is no language in any rule detailing how the IPE
is to be paid. Duke states that in the past, the EDUs were ordered to pay for these services,
but the Commission has imposed a cap on spending for all the EDUs. If the cost of the IPE
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is to be included in program costs, then Duke requests that the cap be adjusted accordingly.

(Duke App. for Rehearing at 4-5.)

{46} Upon review, we clarify that it is not the Commission’s intent that the cost
of the IPE be included in any reasonable cost cap that may be proposed in the future. In
other words, the cost of the IPE will be excluded from the performance verification process.

Therefore, rehearing on this assignment of error is denied.

{947} Inits second assignment of error, IGS alleges that the Finding and Order is
unjust and unreasonable because it knowingly creates an ineffective review mechanism.
Specifically, IGS believes there should be a prescribéd due date for the IPE Report. IGS is
also concerned that any issues determined by the Commission in the annual performance
review will take multiple years to be implemented. Because the Commission describes the
IPE’s role as “essential to the performance verification process,” and the new portfolio
process relies on this post-implementation review, IGS states that it is unreasonable not to
provide a due date to ensure meaningful, timely review of an EDU’s portfolio plan. (IGS

App. for Rehearing at 9-10.)

{948} The Commission denies IGS’s assignment of error. As noted above, the
deadline for the IPE’s report will be included in the procedural entry issued by the attorney

examiner during the performance verification process.

{9149} With regard to proposed Ohio Adm.Code 4901:1-39-05(C), FirstEnergy
believes it would be more appropriate to address TRM revisions in a separate docket from
the IPE report to allow each process to run its own course without hampering the other.
While the timing of filing such reports may nearly coincide, subsequent docket activity as
contemplated in the adopted rules may result in different timing of the effective date for

updates or revisions to the TRM. (FirstEnergy App. for Rehearing at 3.)
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{50} The Commission agrees and grants rehearing on FirstEnergy’s second
assignment of error to clarify that TRM revisions will be addressed in a separate docket from

the IPE report.

{51} As its third assignment of error FirstEnergy alleges that Ohio Adm.Code
4901:1-39-05(D) is unlawful and unreasonable because the proposed process does not allow
time for reply comments prior to scheduling a hearing or issuing and order. As such,
FirstEnergy recommends that the rule include a modest 15-day time period for reply

comments. (FirstEnergy App. for Rehearing at 4.)

{952} The Commission agrees with FirstEnergy and grants rehearing on this
assignment of error. Accordingly, proposed Ohio Adm.Code 4901:1-39-05(D) has been
updated to include a 15-day reply comment period.

{953} The Conservation Groups indicate that the current Ohio TRM is outdated
and contains potentially unreasonable savings assumptions, which receive special status
under R.C. 4928.662, to the extent the Commission designates the TRM as a safe harbor for
providing verified savings for utilities. Consequently, the Conservation Groups state it is
vital for the Commission to keep the TRM as up-to-date as possible. The Conservation
Groups suggest adding language in proposed Ohio Adm.Code 4901:1-39-05 to provide a
specific timeframe for considering or adopting suggestions made by the IPE or other parties
to update the TRM. Furthermore, in order to ensure that proposed TRM updates are
resolved in a timely manner and that utilities do not continue to rely on outdated savings
assumptions in the interim, the Conservation Groups also suggest adding additional

clarifying language to the rule. (Conservation Groups” App. for Rehearing at 19-21.)

{54} Similar to the Conservation Groups, FirstEnergy notes as its fourth
assignment of error that proposed Ohio Adm.Code 4901:1-39-05 is unjust and unreasonable
as it does not indicate an effective date for the updated TRM to be used in evaluating

portfolio performance, thereby creating potential conflicts. Specifically, it states that while
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the TRM may be automatically approved 30 days after filing, such approval could arrive too
late to incorporate into the new September 1 annual plan filing or approval could come after
plan filing and before plan performance is implemented or evaluated. FirstEnergy suggests
that the rule provide that updates to the TRM become effective for use on January 1
following the approval of the updated TRM and only applicable for subsequently filed
EE/PDR program portfolio plan filings. FirstEnergy clarifies that the same TRM that was
used in support of FirstEnergy portfolio plan should also be used to evaluate plan

performance. (FirstEnergy App. for Rehearing at 4—5.)

{955} Additionally, in response to the Conservation Groups’ suggested clarifying
language for proposed Ohio Adm.Code 4901:1-39-05, FirstEnergy contends that such
language is unnecessarily duplicative, unreasonable, and would likely‘ delay a utility’s
compliance efforts. Moreover, according to FirstEnergy, the Conservation Groups advocate
delaying the outcome of such compliance efforts while any proposed TRM updates are
being considered, which is inconsistent with the Commission’s stated purpose for the TRM

to provide utilities with predictability. (FirstEnergy Memorandum Contra at 4-5.)

{956} The Commission denies rehearing on these assignments of error. Proposed
Ohio Adm.Code 4901:1-39-05(D) provides parties an opportunity to identify issues with the
existing TRM when providing comments regarding the IPE’s report due to the fact the IPE’s
report includes suggested revisions to the TRM. Furthermore, specific timeframes for filing
comments and reply comments are provided in the proposed rule. Additionally, unless
otherwise indicated by the Commission, changes to the TRM are automatically approved
within 30 days pursuant to proposed Ohio Adm.Code 4901:1-39-05(F). Again, as we
indicated above, we expect Commission Staff to periodically update the TRM, as needed.
Consequently, the Commission finds that additional clarifying language is unnecessary in

this rule.
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E Ohio Adm.Code 4901:1-39-06

{957} As their second assignment of error, AEP Ohio/DP&L claim the
Commission’s deletion of certain critical language in proposed Ohio Adm.Code 4901:1-39-
06(A) is unreasonable. In support of their argument, they claim that shared savings is an
incentive to operate highly cost-effective programs and to meet or exceed mandated
requirements with the lowest cost and highest energy and demand savings possible, adding
that the Commission’s deletion of this critical language in the proposed rule risks
undermining these principles. Specifically, the parties suggest the Commission include the
following language which was previously deleted in the proposed rule: “Inclusion of any
lost distribution revenue and shared savings in the proposed rate adjustment mechanism
shall be consistent with prior Commission directives.” (AEP Ohio/DP&L App. for
Reheafing at 5-8.)

{458} Similarly, as its fifth assignment of error, FirstEnergy maintains that
proposed Ohio Adm.Code 4901:1-39-06(A) unreasonably requires an EDU to demonstrate
“how it proposes recovery and why” in each rate recovery mechanism filed
contemporaneously with the annual portfolio plan filing. However, it states that the
Commission has already determined how energy efficiency recovery should occur and
approved energy efficiency recovery mechanisms that are in effect today. Consequently,
FirstEnergy requests that the Commission grant rehearing to clarify that Commission-
approved energy efficiency recovery mechanisms in effect will remain in place and that cost
recovery mechanisms approved in other Commission proceedings need not be re-justified

in an annual rate adjustment filing under this rule. (FirstEnergy App. for Rehearing at 5-6.)

{59} In response to FirstEnergy, OCC states that FirstEnergy appears to ask the
Commission to include rules providing that if a cost-collection mechanism is approved once,
it is automatically approved for all future periods. OCC requests the Commission reject this
proposal because there should be no presumption that a past collection mechanism is just

and reasonable for future plan periods. (OCC Memorandum Contra at 5.)
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{960} IGS, inresponse to AEP Ohio/ DP&L’s concerns, states that the Commission
inserted the new language regarding cost recovery associated with anything other than
direct program implementation costs to alleviate concerns raised by stakeholders about
shared savings and lost distribution revenues. Additionally, it claims that FirstEnergy
mischaracterizes the scope of the new rule regarding cost recovery. According to IGS, the
rule only requires “how it proposes recovery and why” regarding proposals to recover costs
associated with anything that is not an EE/PDR program through an EE/PDR recovery
mechanism, and an EDU can avoid this requirement by simply only collecting costs for the
actual programs. Therefore, IGS recommends the Commission maintain the current

language in the rule. (IGS Memorandum Contra at 2-3.)

{961} The Commission denies rehearing on these assignments of error and agrees
- with IGS’s comments on this issue. The language in proposed Ohio Adm.Code 4901:1-39-
06(A) allows utilities to recover for both direct program implementation costs and other
costs, such as lost distribution revenues and shared savings, as fong as the utility is able to
demonstrate the reasonableness of such recovery. Consequently, the Commission declines

to adopt additional language in this rule.

{9162} Asits first assignment of error, Duke reiterates that post-approval leaves the
EDU in limbo and at risk for recovery of costs already incurred in ensuing year. Duke notes
that one of the complications created by the proposed process is that the Commission has
imposed caps on spending for each of the EDUs, which have a major impact on the size and
cost of an EDU’s portfolio as well as the EDU’s ability to meet the legislated mandates. Duke
states that the proposed rules do not address this change in portfolio planning and structure
and urges the Commission to address parameters for dealing with caps under the

circumstances. (Duke App. for Rehearing at 3-4.)

{463} The Commission declines to grant rehearing on this assignment of error
posed by Duke. Cost caps, if imposed in the future, should be addressed on a case-by-case

basis, depending upon the specific facts and circumstances of each case. Consequently, the
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Commission declines to add any language regarding cost caps to Ohio Adm.Code 4901:1-
39-06(A).

{964} In support of its application for rehearing, OCC argues that the 30-day
response period in proposed Ohio Adm.Code 4901:1-39-06(B) is half of the current 60-day
period, leaving virtually no opportunity for parties to review the utility’s application, serve
discovery, review discovery responses, and prepare comments. OCC further states that
under the current rules, the Commission holds a hearing in each energy efficiency portfolio
case. The new rules, according to OCC, require no hearing and the utility’s proposed
charges to consumers are automatically deemed reasonable and approved if the
Commission takes no action within 30 days of parties’ comments on the proposal. OCC
points out that under Ohio law, whenever a public utility wishes to increase its rates, it must
file an application with the Commission to accomplish the change, but those procedural
requirements are not being adhered to in this case and the automatic approval of charges to
consumers is unlawful. Further, R.C. 4905.22 requires all charges to customers to be just
and reasonable, but under the new rules, according to OCC, a utility could propose unjust
and unreasonable rates which would automatically go into effect without the Commission
making a determination that such charges are just and reasonable. (OCC App. for Rehearing

at4-8.)

{65} FirstEnergy also takes issue with the proposed process in its sixth
assignment of error, arguing that proposed Ohio Adm.Code 4901:1-39-06(B) is unfair,
unjust, and unreasonable in that it does not provide an opportunity for it to file a reply to
comments filed by other parties. FirstEnergy proposes that the rule provide a modest period
of 15 days for reply comments on the proposed rate adjustment mechanism. If no comments
are filed, the 15-day period is not triggered, and the mechanism is automatically deemed

reasonable as the adopted rule provides. (FirstEnergy App. for Rehearing at 6.)

{966} In response to OCC, FirstEnergy asserts that OCC ignores the process

established by the Commission for stakeholder input and potential hearings on the rate
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adjustment mechanism reflected in proposed Ohio Adm.Code 4901:1-39-06. Moreover,
FirstEnergy states that it and other parties have proposed the Commission’s rule should
specifically include language stating that justification for cost recovery beyond direct
program costs be consistent with Commission directives in other proceedings, such as a
Commission approved ESP, which provides for meaningful participation as well as
administrative efficiency. Further, FirstEnergy proclaims that stakeholder participation will
continue under the proposed rules, noting that many of the interested parties participating
in this proceeding also participated in its most recent ESP case and routinely participate in
its quarterly collaborative process meetings. As for OCC’s conjecture that utilities with
impunity could propose actions as part of their portfolio plans that violate Ohio laws,
FirstEnergy submits that the Commission has well-established remedies if an EDU were to

engage in such activities. (FirstEnergy Memorandum Contra at 7-8.)

{967} With regard to OCC’s comments, the Commission notes that the rule
mentions: “[any revenue received under the electric utility’s rate adjustment mechanism
shall be subject to potential disallowance and reconciliation based on the commission’s
decision issue in the annual performance verification process in 4901:1-39-05, Ohio
Administrative Code.” We clarify that only the proposed mechanism takes effect after 30

_days if the Commission takes no action. However, charges collected from consumers are
subject to review by the Commission in the post-approval performance verification process.
The Commission also agrees with FirstEnergy in that ample opportunity is provided for
stakeholder input in both proposed Ohio Adm.Code 4901:1-39-05 and 4901:1-39-06.
Additionally, a reply comment period has been incorporated in Ohio Adm.Code 4901:1-39-
05(D) based on FirstEnergy’s third assignment of error above and as such, an additional
comment period prior to performance verification is not necessary. Consequently, the

Commission denies these assignments of error.

{9 68} FirstEnergy, in its seventh and final assignment of error, also states that the

Commission should declare that utility energy efficiency expenditures made in good faith
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and consistent with the proposed portfolio plan will not be subject to disallowance prior to
a final Commission order on the rate adjustment mechanism hearing process. In such
instances, FirstEnergy believes that the utility should also be allowed a reasonable amount
of time to curtail any program activities impacted by the order, during which time the utility
shall continue to receive full recovery of all costs reasonably incurred. (FirstEnergy App.

for Rehearing at 6-8.)

{969} With regard to FirstEnergy’s seventh assignment of error, additional
language declaring that expenditures will not be subject to disallowance prior to a final
Commission order on the rate adjustment mechanism hearing process, the Commission
finds that such language is unnecessary. The rate adjustment recovery mechanism
proposed under Ohio Adm.Code 4901:1-39-06 is related to identifying appropriate
categories of costs to be recovered and is unrelated to whether the EDU will prudently
spend dollars on its EE/PDR programs. As indicated above, during the performance
verification process outlined in Ohio Adm.Code 4901:1-39-05, the Commission will evaluate
whether the EDU’s decisions were prudent and will authorize it to recover costs
accordingly. The Commission anticipates that collaborative process outlined in Ohio
Adm.Code 4901:1-39-03(D) will assist an EDU in proposing a reasonable rate adjustment
recovery mechanism when filing its program portfolio plan, which should minimize the
need for extensive litigation. Therefore, the Commission declines to further amend
proposed Ohio Adm.Code 4901:1-39-06(B) and declines rehearing on this assignment of

€rrorx.

G. Ohio Adm.Code 4901:1-39-07

{970} In its third assignment of error, Duke notes that the Commission, in its
Finding and Order, indicates that the IPE, as well as the utility’s evaluator must review its
programs. According to Duke, it is unclear if the state’s mercantile program is included as

part of the EDU’s responsibility for verification. Duke argues that this is another directive
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that adds an additional burden on the EDU without providing any means of recovering

costs. (Duke App. for Rehearing at 5-6.)

{971} The Commission denies rehearing on this assignment of error. It appears
that Duke is referring to historical mercantile programs when it refers to the “state’s
mercantile program.” We will, however, clarify that if a mercantile customer of Duke
commits its energy savings to Duke, the Commission expects Duke to conduct its own due

diligence regarding the energy efficiency to be committed.

H, Ohio Adm.Code 4901:1-40-05

{972} As their sixth assignment of error, AEP Ohio/DP&L state that proposed
Ohio Adm.Code 4901:1-40-05(A)(3)(h) unreasonably and unlawfully permits only electric
services companies, and not electric utilities, to omit certain information from compliance
status reports, which is contrary to R.C. 4928.64(C)(3). Accordingly, the parties request the
Commission to grant rehearing, modify Ohio Adm.Code 4901:1-40-05(A)(3)(h), and insert
“electric utility” along with “electric service company” in the opening clause of the rule.

(AEP Ohio/DP&L App. for Rehearing at 15.)

{973} The Commission denies rehearing on this issue. EDUs are guaranteed
recovery from ratepayers of costs incurred in complying with the requirements of R.C.
4928.64. However, competitive retail electric services providers are not guaranteed such

recovery and bear the risk of non-recovery. Therefore, we deny rehearing on this issue.

I, Ohio Adm.Code 4901:1-40-07

{974} AEP Ohio/DP&L, as their seventh assignment of error, allege that proposed
Ohio Adm.Code 4901:1-40-07(B)'s maximum recoverable compliance funds unreasonably
and unlawfully imposes a limitation on compliance cost calculation that is not contained in
or contemplated by R.C. 4928.64(C)(3) and (4) and effectively eliminates an EDU'’s ability to
seek a force majeure finding under R.C. 4928.64(C)(4). According to AEP Ohio/DP&L, this
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new rule effectively requires the utility not to seek recovery of compliance costs that exceed

the three percent cap. (AEP Ohio/DP&L App. for Rehearing at 14-16.)

{975} In response, OCC argues that new cost cap rules are consistent with the
statute, which provides that a utility “need not comply” with the renewable energy
mandates if the cost would exceed this three percent limitation (OCC Memorandum Contra

4.5).

{976} The Commission grants rehearing on this assignment of error. Based on
AEP Ohio/DP&L’s comments, the Commission has revised the language in Ohio
Adm.Code 4901:1-40-07 to ensure that there is no arbitrary limitation regarding the
compliance cost calculation that is not contemplated by R.C. 4928.64(C)(3) and (4). Further,
minor changes have also been made in proposed Ohio Adm.Code 4901:1-40-05 and 4901:1-
40-08 to align the Commission’s decision to eliminate the limitation on the cost cap
calculation in Ohio Adm.Code 4901:1-40-07, consistent with R.C. 4928.64.

{977} Intheir eighth, and final assignment of error, AEP Ohio/ DP&L state that the
newly adopted rules do not acknowledge R.C. 4928.641(A), which confirms that cost
recovery for renewable energy resource contracts executed before April 1, 2014 shall
continue on a bypassable basis until the prudently incurred costs associated with such
contracts are fully recovered (AEP Ohio/DP&L App. for Rehearing at 14-16). The
Commission denies rehearing on this assignment of error as we have revised the language

of Ohio Adm.Code 4901:1-40-07 to eliminate any arbitrary limitations on recovery.

ITII. ORDER
{978} Itis, therefore,
{179} ORDERED, That the applications for rehearing filed by Ohio Power

Company and the Dayton Power & Light Company; Ohio Edison Company, The Cleveland
Electric Illuminating Company, and The Toledo Edison Company; Duke Energy Ohio, Inc,;
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and Environmental Law & Policy Center, Environmental Defense Fund, Natural Resources

Defense Council, and the Ohio Environmental Council are granted, in part. It is, further,

{980} ORDERED, That the applications for rehearing filed by Interstate Gas

Supply, Inc. and the Ohio Consumers’ Counsel are denied. It is, further,

{981} ORDERED, That a copy of this Second Entry on Rehearing be served upon

all commenters and parties of record in this matter.

THE PUBLIC UTILITIES COMMISSION OF OHIO

M Qﬁ% m@

\M. Beth Trombold, Chair

horfias W. Johnson Lawrence K. Friedeman
Daniel R. Conway Denms P. Deters

AS/met

Entered in the Journal

Doaviwn T Anepe

Tanowa M. Troupe
Secretary



Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 1 of 36

***DRAFT - NOT FOR FILING***

“Rescind”




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 2 of 36

***DRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 3 of 36

***PDRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 4 of 36

***DRAFT - NOT FOR FILING***

4901:1-39-01 Definitions.

(A) “Achievable potential” means the reduction in energy usage or peak demand that
would result from the expected adoption by electricity consumers of the most efficient
and cost-effective commercially available energy efficiency measures, taking into
account applicable societal and market-related barriers to customer adoption of those
measures. Achievable potential is a subset of “economic potential.”

(B) “Annualized energy savings” means the recognition, in the year of installation or
implementation, of the total amount of energy savings that would be achieved in a full
yvear of service, regardless of the actual date of installation or implementation.

(C) ”Anticipated savings” means the reduction in energy usage or peak demand that is
expected to accrue from program participation.
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(D) “Benchmark comparison method” means the comparison of customer’s energy
efficiency savings percentage to the electric utility’s statutorily required energy
efficiency savings percentage, for the purpose of determining the length of the rider
exemption that the customer may receive for dedication of its energy efficiency savings
to the electric utility.

(E) “Coincident peak-demand savings” means the demand savings resulting from energy
efficiency measures that occur during the summer on-peak period which is defined as
June through August on weekdays between 32:00 p.m. and 6:00 p.m.

(F) “Combined Heat and Power System” means the coproduction of electricity and useful
thermal energy from the same fuel source designed to achieve thermal-efficiency levels
of at least sixty per cent, with at least twenty per cent of the system's total useful energy
in the form of thermal energy.

(G) “Commission” means the public utilities commission of Ohio.

(H) “Cost-effective” means that the measure, program, or portfolio being evaluated
satisfies the total resource cost test or utility cost test, as applicable.

(I)_ “Demand response” means a change or potential change in customer behavior or a
change in customer-owned or operated equipment that reduces the demand for
electricity during specified time periods as a result of price signals or other incentives.

(I)__“Economic potential” means the reduction in energy usage or peak demand that would

result if all electricity consumers adopted the most efficient, cost-effective commercially
available enerev efficiency measures. Economic potential is a subset of technical

potential. '

(K) “Electric utility” has the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

(L) “Energy baseline” means the annual average total kilowatt-hours of distribution
service sold to retail customers of the electric utility in the preceding three calendar
years as reported in the electric utility's most recent long-term forecast report, pursuant
to division (A)(2)(a) of section 4928.66 of the Revised Code.
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(M) “Energv benchmark” means the annual level of energv savings that an electric utility

must achieve as provided in division (A)(1)(a) of section 4928.66 of the Revised Code.

(N) “Energy efficiency” means reducing the consumption of electrical energy, without

substitution from other energy sources, while maintaining or improving the end-use

customer’s existing level of functionality, or while maintaining or improving the utility

system functionality, or producing electricity from waste energy recovery systems or

producing electricity from combined heat and power systems.

(O)_“Gross savings” means the energy and demand savings that result from program

activilies without regard fo_the reasons behind the decision 1o participate in those

programs.

(1)“Independent program evaluator” means the person(s) chosen by the commission, to
monitor, verify, evaluate and report on one or more of the following activities:

(1)

Electric energy savings and peak-demand reductions resulting from electric utility

2)

energy efficiency and peak demand reduction programes, as reported in the electric
utility’s annual performance verification process, pursuant to rule 4901:1-39-05, of
the Administrative Code.

Electric utility energy efficiency portfolio plan design and implementation,

(3)

including evaluation of the plan’s programs, measures, and cost effectiveness, and
make recommendations for improvement.

Recommend updates to the technical reference manual, as necessary, pursuant to

(4)

changes in regulations, equipment availability, and market conditions.

Appropriateness and reasonableness of all costs included in any riders designed to

(5)

recover the costs of energy efficiency portfolio plan implementation from
ratepay_'ers.

Perform other due-diligence reviews of evaluations and/or documentation

provided by an electric utility or mercantile customer, as directed by the
commission or its staff.

Such person shall work at the sole direction of the commission. If a person other
than staff is chosen by the commission as an independent program evaluator, that
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person shall contract with the electric utility for payment for the work activities,
and work at the direction of the commission or its staff.

(20Y"Measure” means any material, device, technology, operational practice, or
educational program that makes it possible to deliver a comparable level and quality
of end-use electrical energy service while using less electrical energy or capacity than
would otherwise be required.

(OR)“-- Mercantile customer” means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than
seven hundred thousand kilowatt hours per year or is part of a national account
involving multiple facilities in one or more states, as set forth in division (A)(19) of
section 4928.01 of the Revised Code.

(RS) “Non-energy benefits” mean positive non-monetized impacts that do not affect the
calculation of program cost-effectiveness pursuant to the total resource cost test
including but not limited to low-income customer participation in utility programs,
reductions in greenhouse gas_emissions, reductions in regulated air_ emissions,
reductions in natural resource depletion, enhanced system reliability, or advancement
of state policy as itemized in section 4928.02 of the Revised Code.

(ET) “Peak demand,” when measuring reduction programs, means the average maximum
hourly electricity usage during the highest one hundred hours on the electric utility's
system in a calendar year,

(1U)"Peak-demand baseline” means the annual average of peak demand on the electric
utility's system in the preceding three calendar years as reported in the electric utility's
most recent long-term forecast report, pursuant to division (A}(2)(a) of section 4928.66
of the Revised Code.

(UV)- —---"Peak-demand benchmark” means the reduction in peak demand an electric
utility's system must achieve, or have the capability to achieve, as provided in division
(A)(1)(b) of section 4928.66 of the Revised Code.

VW)---—"Person” shall have the meaning set forth in division (A)(24) of section 4928.01
of the Revised Code.
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WX)-- - - “Program” means a single offering that includes one or more measures provided
to electricity consumers. For examplea--weatherizaion—program--may-inchide
nsulatonyeplacementweather stipping and-window replacementaneasures,

XY)“Shared savings” means the percentage of the net savings that a distribution electric
utility may earn in any year in which it exceeds a statutory energy efficiency and/or
peak demand reduction benchmark. The net savings is the difference in the present
value of the EDU’s portfolio of avoided generation, transmission and distribution costs
minus the total costs of the energy efficiency programs inclusive of each program’s
measurement and verification costs. The net savings do not incJude banked savings or
any savings related fo_historical mercantile programs, ransmission and distribution
infrastructure projects, customer action programs, and special improverment districts

as defined in section 1710.01, Revised Coderand-banked-savings.

(XZ)"Staff” means the public utilities commission’s staff or authorized representative.

(ZAA)---- “Technical potential” means the reduction in energy usage or peak demand that
would result if all electricity consumers adopted the most efficient commercially
available energy efficiency measures.

(AABB) “Total resource cost test” means an ex-ante analysis to determine if, for an
investment in energy efficiency or peak-demand reduction measure or program, on a
life-cycle basis, the present value of the avoided supply costs for the periods of load
reduction, valued at marginal cost, are greater than the present value of the monetary
costs of the demand-side measure or program borne by both the electric utility and the
participants, plus the increase in supply costs for any periods of increased load
resulting directly from the measure or program adoption. Supply costs are those costs
of supplying energy and/or capacity that are avoided by the investment, including
generation, transmission, and distribution to customers. Demand-side measure or
program costs include, but are not limited to, the costs for equipment, installation,
operation and maintenance, removal of replaced equipment, and program
administration, net of any residual benefits and avoided expenses such as the
comparable costs for devices that would otherwise have been installed, and the salvage
value of removed equipment.

(CCY. . “Useful thermal energy” means the thermal enerpy cutput of a CHP sysiem that
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st test” means a benciit-cost lest where benefils are avolded 1111Jn\f__m>1

s are those incured by

I ~

(
f rom the demand: side management program, and ¢o

’Lh J i)U Jncluding incentive costs and excluding any direct customer costs. 1 he wuluv

cost test is also known as the > program ﬂdmnughaioz cost test.

(BBEE) “Verified savings” means an annual reduction of energy usage or peak demand
from an energy efficiency or peak-demand reduction program directly measured or
calculated using mcthods found in the Ohio fechnical reference manual or other

reasonable statistical and/or engineering, as approved by the commission metheds

consistentwith-approved-measurement-and-verification cuidelines.

(CCCEFF) “Waste Energy Recovery System” shall have the same meaning as set forth in
division (A)(38) of section 4928.01 of the Revised Code.

“Rescind”
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“New”

4901:1-39-02 Purpose and scope.

(A) Pursuant to division {(AY1}a) of section 4928.66 of the Revised Code, each electric

(B)

utility is required to implement energy efficiency programs. Such programs, at a
minimum, shall achieve established statutory energy benchmarks for energy efficiency
and peak demand reduction, and may include a combined heat and power system
placed into service or retrofitted on or after September 10, 2012, or a waste energy
recovery system placed into service or retrofitted on or after the same date, except that
a waste energy recovery system described in division (A)(38)(b) of section 4928.01 of
the Revised Code may be included only if it was placed into service between January
1, 2002, and December 31, 2004. The purpose of this chapter is to establish rules for the
implementation of electric utility energy efficiency and peak-demand reduction

programs.

The commission may, sua sponte, or upon an application or a motion filed by a party,

waive any requirement of this chapter, other than a requirement mandated by statute,
for good cause shown.

“Amend”

4901:1-39-03 Program planning requirements.

(A) Assessment of potential. Unjess otherwise ordered by the conunission, Pries o

implemeniinean peopesing s (K%HJ]J:(-?}NEV:E‘{S CICELY Cfficie eney-and-poak-demand
reduction program pertfolio plan, and at least once_every five years thereatter, an

electric utihty shall conduct an assessment of potential energy savings and peak-
demand reduction from adoption of energy efficiency and demand-response measures

w1thm 1ts certlfled terrltory%ehqﬂ—beﬁaéuded—m—ﬂae—eleemehmmyus—pmgrmﬂ

490

assessment mav be updated by the electrlc ut1hty from time to tlme, at less than five
year intervals, as market conditions warrant. An electric utility may collaborate with

other electric utilities to co-fund or conduct such an assessment on a broader
geographic basis than its certified territory. However, such an assessment must also
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disaggregate results on the basis of each electric utility’’s certified territory. Such
assessment shall include, but not be limited to, the following:

)

)

3)

(4)

Analy31s of techmcal potentlal Eaeh—eleeme&t&}tyskmﬂ—suw%qé—ehameteﬂze

aet&al—aﬁe{—pfejeeteekeﬂergy—&se—aﬁd—pealedemaﬁd—Based upon !ehe—a survey and

characterization of electricity--consuming facilities within its certified territory, the
electric utility shall conduct an analysis of the technical potential for energy
efficiency and peak-demand reduction obtainable from applying commercially
available alternate-measures.

Analysis of economic potential. For each available alternate-measure identified in
its assessment of technical potential, the electric utility shall conduct an assessment
of cost-effectiveness using either the total resource cost test or the utility cost test,
whichever is applicable.

Analysis of achievable potential. For each available alternate-measure identified in
its analysis of economic potential as cost-effective, the electric utility shall conduct
an analysis of achievable potential. Such analysis shall consider the ability of the
program design to overcome barriers to customer adoption, including, but not
limited to, appropriate bundling of measures.

For each measure considered, the electric utility shall describe all attributes relevant
to assessing its value, including, but not limited to potential energy savings or peak-
demand reduction, cost, and nonenergy benefits.

(B) Program portfolio plan design criteria. When developing programs for inclusion in its
program portfolio plan, an electric utility shall consider the following criteria:

)
@
3)
)

)

Relative cost-effectiveness.
Benefits and costs to all members of a customer class, including nonparticipants.

Potential for broad participation within the targeted customer class.

Likely—Projected magnitude of aggregate energy savings or peak-demand
reduction.

Nonenergy benefits.
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(6) Equity among customer classes.

(7) Relative_advantages—ordisadvantages—of—energy—cfficien e
fedruet-}eﬁ—pfegmms—fer—Antlc ipated impacts on the construction of new facﬂmes,

or the replacement ef retiring-eapitalsteek;or retrofitting of ex1stmg facilitieseapital
stoek.

(8) Potential to pariner integrate-the proposed program with similar programs offered

by other utilities, i such-integration producesthe-mostin a cost-effective resultand
is-in-the publieinterestmanner.

(9) Thedegreeto-whichaprogramPotential to bundle bundles measures so as to avoid

lost opportunities to attain energy savings or peak reductions that would not be
cost-effective or would be less cost-effective if installed individually.

(10) The-degreeto-which-the-program-desiga-Potential to engage engages the energy

efficiency supply chain and leverages partners in program delivery.

(11) Fhedegree—to—which—the—program—Potential to successfully addresses address

market barriers or market failures.

(12) Thedegreeto-which-theprogramleverages Potential to leverage knowledge gained

from existing program successes and failures.

(13) Opt-out customers, which are customers, as defined in R.C. 4928.6610, which have
chosen not to participate in an electric utility’s energy efficiency and peak demand
reduction portfolio plan.

(C) Promising measures not selected. Each electric utility shall identify measures
considered but net-found not to be cost-effective or achievable but show promise for
future deployment. The electric utility shall identify potential actions that it could
undertake to improve the measure's technical potential, economic potential, and
achievable potential to enhance the likelihood that the measure would become cost-
effective and reasonably achievable.
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(D) The electric utility may seek to collaborate or consult with other utilities, regional and
municipal governmental organizations, nonprofit organizations, businesses, and other
stakeholders to develop programs meeting the requirements of this chapter.

“Rescind”
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“New”

4901:1-39-04 Program portfolio plan and filing requirements.

(A) Upon the expiration of any existing commission-approved program portfolio plans,
each electric utility shall continue to implement a comprehensive energy efficiency and
peak-demand reduction program portfolio, which was developed pursuant to the
requirements of rule 4901:1-39-03, of the Administrative Code, and which will cost-
effectively achieve the statutory benchmarks for energy efficiency and peak-demand
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reduction. No later than September 15 in the last year of an existing commission
approved portfolio plan, and no later than September 15 each year thereafter, cach
electric utility shall file an updated program portfolio plan to be implemented in the
following calendar vear, unless otherwise directed by the commission.

AnFach_electric utility’s shall demonstrate that ils_program portfolio plan isshall-be

(@)

cost-effective on a portfolio basis, based on the total resource cost test. In general, each
program proposed within a program portfolio plan must also be cost-effective,
although each measure within a program need not be cost-effective. However, an
electric utility may include a program within its program portfolio plan that is not cost-
effective puisuant to the (otal resource cost {est when that program provides
substantial non-energy benefits or the cleciric utilitv can demonstraic that an
alternative cost test is more appropriale,

Content of filing. An electric utility's program portfolio plan shall include, but not be

limited to, the following:

(1) An executive summary and its assessment of potential pursuant to paragraph (A)

of rule 4901:1-39-03 of the Administrative Code.

(2) A description of stakeholder participation in program planning efforts and
program portfolio development. At a minimum, each electric utility shall conduct
quarterly stakeholder meetings -at whieh it At these meetings, the ¢leciyic utility
shall provide updates on the energy efficiency and peak demand- reductions
achieved by its programs, all costs incurred in implementation of its programs, arid
information_about new programs or measures that it is considering;- -and
Additionally, the clectric utility shall solicit input from stakeholders on existing and

potential new programs.

(3) A description of attempts to align and coordinate programs with other public
utilities” programs.

(4) An analysis of existing programs. The electric utility shall provide a description of
each existing program, and measures within the program, including an analysis of
the success of the program and the electric utility’s rationale for continuing,
modifying, or eliminating the program or measures within the program.
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(5) A description of programs included in the portfolio plan. An electric utility shall
describe each program included within its program portfolio plan with at least the
following information:

(a) A narrative describing why the program is being included pursuant to the
program design criteria in this chapter. For existing programs being retained
from the prior portfolio plan, a reference to the analysis described in paragraph
(C)(4) of this rule is sufficient

(b) Program objectives, including projections and basis for calculating energy
savings and/or peak-demand reduction resulting from the program,

{c) The targeted customer sector.

(d) The proposed duration of the program.

{e) An estimate of the level of program participation.

(f) Program participation requirements, if any.

(g) A description of the marketing approach to be employed, including whether
the eleclric uiility intends to make use of rebates or incentives offered through

each program, and how it is expected to influence consumer choice or behavior.

(h) A description of the program implementation approach to be emploved.

(i) A program budget with projected expenditures, identifying program costs to
be borne by the electric utility and collected from its customers, with customer
class allocation, when costs will_be shared _anong _customer  classesif
Gi3

S ORI e,

(1) Participant costs, if any.

(k) A description of the plan for preparing reports that document the electric
utility's evaluation, measurement, and verification of the energy savings
and/or peak-demand reduction resulting from each program and the process
evaluations conducted by the electric utility.
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(D) An electric utility, as part of its filing, may request to adjust its sales and/or demand
baseline. In making such an adjustment, the baseline shall be normalized for weather
and for changes in numbers of customers, sales, and peak demand to the extent such
changes are outside the control of the electric utility. The electric utility shall include in
its _application all assumptions, rationales, and calculations, and shall propose
methodologies and practices to be used in any proposed adjustments or
normalizations. To the extent approved by the commission, normalizations for
weather, changes in numbers of customers, sales, and peak demand shall be
consistently applied from year to year. The electric utility shall modify its baseline, on
a going forward basis, to exclude load and usage characteristics of all opt-out customers
and the customers in its certified distribution territory with a reasonable arrangement
authorized by the commission pursuant to section 4905.31 of the Revised Code.
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4901:1-39-05 Annual performance verification.
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(A) Portfolio performance report. By May fifteenth of each year, each electric utility shall

file a portfolio performance report addressing the performance of its energy efficiency
and peak-demand reduction programs in its program portfolio plan over the previous

calendar year which includes, at a minimum, the following information:

(1) Compliance demonstration. Each electric utility shall include a section in its

portfolio performance report detailing its achieved annualized energy savings,
achieved demand reductions, and the demand reductions that its programs were

reasonably designed to achieve, relative to its corresponding energy and peak

demand reduction baselines. At a minimum, this section of the portfolio status

report shall include each of the following:

{(a) _A benchmark report. The benchmark report shall provide the energy and peak

(b)

demand baselines for kilowatt-hour sales and kilowatt demand for the
reporting vear, including a description of the method of calculating the
baselines, and the applicable statutory benchmarks for energy savings and
electric utility peak-demand reduction, with supporting data.

A comparison of actual annualized energy savings and peak-demand

reductions achieved by electric utility programs with the applicable
benchmarks. An electric utility shall not provide a financial or rider exemption
incentive for, but may count in meeting any statutory benchmark, the adoption
of measures that are required to comply with energy performance standards set
by law or regulation, including but not limited to, those embodied in ke foderal
standards_¥nergy-independence-and- Seeurity—Aei-0£ 2007, or an applicable
building code. The prohibition against a financial or rider exemption incentive
does not preclude the electric utility from compensating a customer for the
administrative costs and inconvenience of undertaking the commitment
process, in the form of a commitment payment.
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Banking surplus energy savings. To the extent that an electric utility's actual

(de)

energy savings exceeds its energy efficiency benchmark for any year, the

electric utility may apply such surplus energy savings to_either its energy
efficiency benchmarks for a subseguent year. Banked surplus may be used by
the utility to trigger the shared savings incentive. However, the shared savings
incentive is only eligible for energv and demand savin,qs achieved in the current
program vear. : OS5 s ot b i
shared—samgsa&eeﬂ%we-m—km aiémee{mg—lte-aévaﬁfe d-enerey-requirement;
butnotboth-In-erderte-exercise this-option-the eleetrevtility-shall-ndicatein
the-annual-perdolio-statusyeport-for—theyear in-which- _ihe-sur plus-oceurs
whetherthe-surplus-will be-dircetedto-a-subseguent-year's-cnerey -efficiency
benchmarlcorits advanced-energy reguirerment:

Benchmarks not reasonably achievable. If an electric utility determines that it is

# .

unable to meet a benchmark due to regulatory, economic, or technological
reasons beyond its reasonable control, the electric utility may file an application
to amend its benchmarks. To-the exdentthatforecastedpeak demandand peak
priees-do -netnaterialize for-economieeasons; the-eleetrie—utdity-anay be
eyanted—a -waiver--ol-i#s—- 14@1\(&1&1“31’ . (“--—-‘l—*c'——-di'-fffj'(‘;ﬁt(-l - behween--actual

performance and-expected perfommance of demandespense Profraiis.

Any_exclusion-fren -the-baseline - calculations - lor cconomie-<developrent

customer nﬂd -opl-out-customer aceounifs-shall- als} d de-any - energy-and

dernand -savines -from-the -econoemi L—dex elopmen{ (HJ‘L@MO{ and -epk

ic j{ﬁ\! elepraend

cuske ;‘A’H«-(.{%(mml_ sub-only 4n each-vear -which the econa:
castomer-oropl-ogtcustomer-acecunt-is e\\ﬂqe.eei-nuﬁ the baseline:

(eg) The clectric utility shall specify the methodology it has uscd (o mcesure and
verify its energy. efficiency and peak-demand reduction savings, An_electyi ic
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peak demand reduction savings will be presumied reasonable if they folfow the

measuremeni and verification _methodologies specified in the technical

reference manual published by the commission’s staff. 1f an electric distyibu

wtilitv uiilizes different methodologies 1o measure and verify the energy

distribution utility shall demonstrate that the measurement end verification

methodologies it relies upon are reasonable.

(f) The electric utility shall include a summary of program savings and expenditures
in a template prescribed by staff.

(2) Program performance assessment. Each electric utility shall include a section in its
portfolio performance report demonstrating whether it has successfully
implemented the energy efficiency and demand-reduction programs in its program
portfolio plan. At a minimum, this section of the annual portfolio performance
report shall include each of the following:

(a) A description of each energy efficiency or peak-demand reduction program
implemented in the previous calendar year including:

(i) The key activities undertaken in each program, the number and type of
participants, a comparison of the forecasted savings to the verified savings
achieved by such program, the magnitude of anticipated savings, and a
frend analysis of how anticipated savings will be realized over the life of

the program.

(ii) All energy savings and peak-demand reductions counted toward the
applicable benchmark as a result of energy efficiency improvements,
demand response, or demand reduction improvements implemented by
mercantile customers and committed to the electric utility.

(iii) A_description of all transmission and distribution _infrastructure
improvements made by the electric utility that reduce line Josses to the
extent the reduction in line Josses has been applied to meet the applicable
benchmarks with a calculation and description of the net impact of such
improvements on logses.
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(iv) A description of all other applicable energy efficiency and peak demand
reduction activities that the electric utility proposes to count toward its
applicable benchmarks.

(b) An evaluation, measurement, and verification report that documents the
energy savings and peak-demand reduction values and the cost-effectiveness
of each energy efficiency and demand-side management program reported in
the electric utility's portfolio status report. Such report shall include
documentation of any process evaluations and expenditures, measured and
verified savings, and cost-effectiveness of each program. Measurement and
verification processes shall confirm that the measures were actually installed,
the installation meets reasonable quality standards, and the measures are
operating correctly and are expected to generate the predicted savings.

(B) Independent program evaluator report. The independent program evaluator may
conduct its report--related review activities on an ongoing basis, including during the
implementation of the electric utility’s program portfolio plan, subsequent to
completion of the plan vear, and subsequent to the filing of the electric utility’s portfolio
performance report. The electric utility shall cooperate with the independent program
evaluator as it conducts its review activities. Subsequent to the filing of the electric
utility’s portfolio performance report, the independent program evaluator will prepare
and file a report which shall include, but is not limited to, the following:

(1) A description of the independent program evaluator's activities, analyses, and
conclusions in monitoring, verifying, and evaluating the energy savings and peak-
demand reductions resulting from the electric utility programs and mercantile
customer activities.

(2) The independent program evaluator's verification and evaluation, through the use
of due-diligence techniques including project inspections, of the electric utility's
evaluation, measurement, and verification report.

(3) __An evaluation of the electric utility’s energy efficiency portfolio plan’s programs,
measures, cost-effectiveness, and the appropriateness of all costs included in the
electric utility’s energy efficiency cost recovery riders.
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{#)-—Ahe independent -evaluateds reconunendedrevisions-debe-made-to Hhe technieal
referenee-rmanual;as-en appendbadodiherepont:

(C) The independent evaluator shall file recornmended revisions to the technical reference

2 -
manual, in addition (o its report filed pursuant 1o scction (B of this rule,

(€D)-— - Any person may file comments regarding an electric utility's annual portfolio
performance report and the independent program evaluator’s report filed pursuant to
this chapter within thirty days after the filing of the independent program evaluator’s
report. Reply comments shall be due fifteen days later.

e%gmﬂewaﬂd—peak-demaﬂd—redueﬁeﬁ—Based upon }ts—reﬂe%ef—anlyn—saeh—heaﬁng
reguestsand-the recommendations of the independent program evaluator relative to
the electric utility’s performance, and the comments received on the reports pursuant

to paragraph (CD) of this rule, ’che commission she]lmav scheduie a hearing in order to

requ1rements for energy efficiency and peak demand reduction, or issue its opinion
and order.,

(1) Based upon the recommendations of the independent program evaluator relative to
revisions to the technical reference manual, and the comments received on the
independent program evaluator’'s recommendations pursuant to paragraph (C1D) of
this chapter, the commission’s staff shall direct the independent program evaluator to
file an updated technical reference manual. Unless otherwise indicated by the
commission, _the updated fechnical rveferepce manual shall be deemed  to be
avtomatically approved on the thirtieth day after its {iling.

“Rescind”
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“NeW’,

4901:1-39-06 Recovery mechanism.

{A) Concurrent with the filing of its program portfolio plan, the electric utility shall
propesefile a proposed rate adjustment mechanism for recovery of costs incurred in
implementing its energy efficiency, peak-demand reduction, and demand response
programs. Inclusicn-efeny Jostdistributionvevenveandshared-savings-in the-propased
rateadjustmeninechanism shall-be-consistentvai pricr-Comumission directivesd| the
clectric utility proposes to include for recovery anything in addition te dircel program

implementation_costs, the clectric utility shall demonstrate how it proposes. such
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recovery to occur and why such recovery is appropriate and necessary. Ay-eest
seeovery that eccuss-under the-electrie- ulilitv's-rate-adigstment-medhanism shall be
subject o-reconciliziEion based -cn -Hhe -conmissions-opinion and-orderissged--in-dhe

podormance-verificaion pProcess.

(B) Unless ofherwise ordered by the commission, any person may file comments witlin

thirty days after the filing of an electric utility”s proposed recovery mechasisim, Any

person filing comments shall gpecify the basis for all recommendations made, or

modifications that are suggested to be made to the electiic ulilitv's proposed yecovery

mechanism, Based on comments received, the cominission may schedule a hearing on
the proposed recovery mechanism. If the commission takes no action within 30 days of

receiving comments, the recovery mechanism shall be automatically deemed fo be
reasonable. Any_ revenue received under the clectric uGlity’s rate adjusiment

mechanism shall be subject to potential disallowance and reconciliation based on the

commission’s decision issued in the annual performance verification process in 4903:1-

ative Code,

“Rescind”
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“N ew”

4901:1-39-07 _ Historical mercantile customer programs, combined heat and power, or

waste energy recovery systems.

(A) An application to commit a mercantile customer’s energy efficiency program, or a

(B)

customer’s combined heat and power system or waste energy recovery system, to its
electric utility's programs, pursuant to division (A)(2) of section 4928.66 of the Revised
Code,_may include a request for an incentive payment based on payment levels
established in the electric utility’s portfolio plan, or a commitment payment for
behavioral programs, combined heat and power systems, waste energy recovery
systems, or other payment for efficiency savings that do not qualify for an incentive
payment, or an exemption from the cost recovery mechanism set forth in rule 4901:1-
39-06 of the Administrative Code. Such application shall be filed pursuant to the
requirements set forth in section (C) of this rule. Alternatively, an application for an
incentive payment, commitment payment, or cost recovery mechanism exemption may
be combined with any other reasonable arrangement, approved pursuant to Chapter
4901:1-38 of the Administrative Code, if such reasonable arrangement contains
appropriate measurements and verification of program results,

In meeting its energy efficiency and peak-demand reduction benchmarks, an electric

utility shall include mercantile customer energy efficiency,—und peak demand
reduction, combined heal and _power, and waste cnergy  recovery programs
implemented on mercantile customer sites where the mercantile program is committed
to the electric utility.

(1) For energy efficiency programs, an electric utility may count the programs' effects

resulting in energv savings and coincident peak-demand savings towards its
energy efficiency requirements and peak demand reduction requirements.

(2) For demand response programs, an electric utility may count demand reductions

towards satisfying-seme-sr-all -of-theits peak-demand reduction benchmarks by
demonstrating that either the electric utility has reduced its actual peak demand,
or has the capability to reduce its peak demand and such capability is created under
either of the following circumstances:
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(a) A peak-demand reduction program meets the requirements to be counted as a
capacity resource under the tariff or capacity auction of athe regional
transmission organization it which the electric ulility is a member and which
has been_approved by the federal energy regulatory commission,

(b)Y A peak-demand reduction program equivalent to a regional transmission
organization program, which has been approved by theis commission.

(3) A mercantile customer’s energy savings and peak-demand reductions shall be
presumed to be the effect of a demand response, energy efficiency, or peak-demand
reduction program to the extent they involve the replacement of functioning
equipment. If the mercantile customer’s program involves the replacement of non-
functioning equipment or an initial installation of new equipment, the electric
utility may count the savings based on the efficiency of the replaced equipment, if
any, but may provide a financial or rate exemption incentive based only on the
reductions in energy use and peak demand that exceed the reductions or levels that
would have occurred had the customer used standard new equipment or practices
where practicable, However, nothing in this section prohibits the electric utility
from compensating a mercantile customer for the administrative costs and
inconvenience of undertaking the commitment process, in the form of a
commitment payment. Electric utilities may make an alternative demonstration,
subject to commission approval, that mercantile customer energy savings or peak
demand reductions are eligible to be counted toward the electric utility’s statutory
requirements.

(4) Inclusion of all such mercantile customer energy efficiency and peak demand
reduction programs shall be subject to_commission approval and subsequent
verification through the annual performance verification process, pursuant to rule
4901:1-39-05 of the Administrative Code.

(C) A mercantile customer may file, either individually or jointly with an electric utility, an
application to commit the customer's demand reduction, demand response, or energy
efficiency programs or the outyut of the customer’s combined heat and power svstem
or waste encrgy_recovery svstem that have been implemented in the previous three
years for integration with the electric utility's demand reduction, demand response,
and energy efficiency programs, pursuant to division (A)(2) of section 4928.66 of the

Revised Code. Such application, if filed individually, shall be filed no later than
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December 31 of the ene calendar year afierfollowing the end of the three-year period.

However, such applications that are filed jointly shall be filed no later than March 31

of the vear following the individual application deadline, but only if the mercantile

customer commitment agreement with the electric utility was executed by the

individual filing deadline.

1)

Any such application filed in accordance with the automatic approval template

(2)

published by the commission shall be deemed automatically approved unless
suspended by order of the commission or an attorney examiner within 60 days of
the filing of the application.

Commitment of a mercantile customer’s behavioral energy efficiency program that

(3)

is made pursuant to a commitment payment shall be counted by the electric utility
for one year. Subseguent annual applications may be made if the behavioral
program continues. After five consecutive years of approved commitment payment
applications, the energy efficiency savings shall be counted as permanent by the
electric utility, and no additional payments will be made to the customer. If the
energy savings levels vary from year to year during the five year period, the lowest
of the energy savings levels shall be counted as permanent by the electric utility,
and no additional payments will be made to the customer.

No exemption from an energy efficiency cost recovery rider granted pursuant to an

(4)

automatic approval shall extend more than one yvear unless the applicanimercantile
customer, or the electric utility on behalf of the mercantile customer, provides an
annual update to staff on such form as published by the commission. The length of
rider exemption shall be determined by the use of the benchmark comparison

method.

An application to commit a mercantile customer’s demand reduction, demand

response, or energy efficiency program to the electric utility that is not filed in
accordance with the commission’s automatic approval template, shall not be
deemed automatically approved. Such an application shall address the following
areas:

(a) cCoordination requirements between the electric utility and the mercantile

customer with regard to voluntary reductions in load by the mercantile
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customer, which are not part of an electric utility program, including specific
communication procedures.

Grant permission to the electric utility and staff to measure and verify energy

(c)

savings and/or peak-demand reductions resulting from customer-sited
projects and resources.

Identify all consequences of noncompliance by the customer with the terms of

(d)

the commitment.

Include a copy of the formal declaration or agreement that commits the

(e)

mercantile customer’s programs for integration, including any requirement
that the electric utility will treat the customer's information as confidential and
will not disclose such information except under an appropriate protective
agreement or a protective order issued by the commission pursuant to rule
4901-1-24 of the Adminjstrative Code.

Include a description of all methodologies, protocols, and practices used or

proposed to be used in measuring and verifying program results, and identify
and explain all deviations from any program measurement and verification
guidelines that may be published by the commission.

“Rescind”
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“Amend”

4901:1-40-01 Definitions.

(A) “Advanced energy fund” has the meaning set forth in section 4928.61 of the Revised
Code.

{B)—Advanced-energy resource’ has-the meaning-set-forth-in-division{A}(34)-of section
4928.0%-of-the Revised Code:

(& - M Alternative-energy resource-has the-meaning set-forth-in-division-{A}1) of-section
4928 64-otthe-RevdisedCode.

(2B)“Biologically derived methane gas” means landfill methane gas; or gas from the
anaerobic digestion of organic materials, including animal waste, municipal
wastewater, institutional and industrial organic waste, food waste, yard waste, and
agricultural crops and residues.

(EC)”Biomass energy” means energy produced from organic material derived from plants
or animals and available on a renewable basis, including but not limited to: agricultural
crops, tree crops, crop by-products and residues; wood and paper manufacturing
waste, including nontreated by-products of the wood manufacturing or pulping
process, such as bark, wood chips, sawdust, and lignin in spent pulping liquors;
forestry waste and residues; other vegetation waste, including landscape or right-of-
way trimmings; algae; food waste; animal wastes and by-products (including fats, oils,
greases and manure); biodegradable solid waste; and biologically derived methane gas.

(1) LClean—ceal technalagy! smeans - any-technology +hat removes or has-the-design
capability-to remeve eriteria-pollutontsand-embon-dioxdde-from-an clectriegencrating
faeility-thatuses coalas aduc] orfeedstockasidentifieddnthe cortrol planrequivements
in paragraph{C)-ofrule 49071:1-43-03 of the Administrative Cede:

(ED) “Co-firing” means simultaneously using muliiple fuels in the generation of
electricity. In the event of co-firing, the proportion of energy input comprised of a
renewable energy resource shall dictate the proportion of electricity output from the
facility that can be considered a renewable energy resource.
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¢1K) “Commission” means the public utilities commission of Ohio.

(1F) “Deliverable into this state” means that the electricity or qualifving biologically derived

methane gas originates from a facility within a state contiguous to Ohio. It may also
include electricity originating from other locations, pending a demonstration that the

(JG) “Demand response” has the meaning set forth in rule 4901:1-39-01 of the
Administrative Code.

-
2

1G-Pemand-side manavement™ has the meantag set-forth in-paragraph- (F) ofrule 4904:5-
o < o
5-01-of the-Administrative Code:

(1) “Distributed generation” means electricity production that is on-site and is
connected to the electricity grid.

(M) “Double-counting” means utilizing renewable energy or, renewable energy
credits, or energy efficiency savings to do any of the following:

(1) Satisfy multiple Ohio state renewable energy requirements or such requirements
for more than one state.

(23) Support multiple voluntary product offerings.
(34) Substantiate multiple marketing or public relations claims.

(45) Some combination of these.

(]} “Electric generating facility” means a power plant or other facility where electricity is
produced.

(©K), - —"Electric services company” has the meaning set forth in division (A)(9) of section
4928.01 of the Revised Code.
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(L) “Electric utility” has the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

{3} "Energy-cfficieney™ hasthe meaningset-forth in rule 49671:3-39-01-of-the Administiatbive
Cede.

(M) “Energy storage” means a facility or technology that permits the storage of
energy for future use as electricity.

(SN)“Fuel cell” means a device that uses an electrochemical energy conversion process to
produce electricity.

(O) “Geothermal energy” means hot water or steam extracted from geothermal reservoirs
in the earth's crust and used for electricity generation.

(UP) “Hydroelectric energy” means electricity generated by a hydroelectric facility as
defined in division (A)(375) of section 4928.01 of the Revised Code.

(VQ) “Hydroelectric facility” has the meaning set forth in division (A)(375) of section
4928.01 of the Revised Code.

(WR) “Mercantile customer” has the meaning set forth in division (A)(19) of section
4928.01 of the Revised Code.

(1) “Ohio run-of-the-river hydroeleciric facilitv” means a run-of-the-yiver hydroelectyic

facility_placed in service on or after January 1, 1980, that is located within this state,
mth upon the Ohxo river, and apaerates, or s mtod Lo operate, al an aggregate capacity

(YL) “Person” shall have the meaning set forth in division (A}(24) of section
4928.011.59 of the Revised Code.

AV PIM"” means “PJM Interconnection, LLC” or any successor regional transmission
organization.
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(A A W) “Placed-in-service” means when a facility or technology becomes operational.

(38X) “Renewable energy credit" or “REC” means the environmental attributes associated
with one megawatt-hour of electricity generated by a_non-solar renewable energy
resource o1 its non-clectric cquivalent; except for-electricity generated -by-facilities as

described iR paragraph (B) ofvule 4993:3-40-04 of-the-Administrative Code.

(€EY) “Renewable energy resource” has the meaning set forth in division (A)(37Z) of section
4928.01 of the Revised Code.

(BEZ) “Small hydroelectric facility” means a hydroelectric facility that operates, or is rated
to operate, at an aggregate capacity of less than six megawatts.

(BPZAA) “Solar energy resources” means solar photovoltaic and/or solar thermal
resources.

(EEAABB) “Solar photovoltaic” means energy from devices which generate electricity
directly from sunlight through the movement of electrons.

(CCBB)  "Solar renewable energy credit” or “S-REC” means the environmental attributes

associated with one megawatt-hour of electricity generated by a solar energy resource.

(EESEDD) “Solar thermal” means the concentration of the sun's energy, typically through
the use of lenses or mirrors, to drive a generator or engine to produce electricity.

(GGPBEE) “Solid wastes” has the meaning set forth in section 3734.01 of the Revised Code.
(HHEEEE) “Staff” means the commission staff or its authorized representative.

(HGG) “Standard service offer” means an electric utility offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, all competitive
retail electric services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service.

(HM) __“Waste energy recovery svstem” has the meaning set forth in division (A)(38) of
scetion 4928.01 of the Revised Code,
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(411) “Wind energy” means electricity generated from wind turbines, windmills, or other

technology that converts wind into electricity.

“Amend”

4901:1-40-02 Purpose and scope.

(A) This chapter addresses the implementation of the altemnative- energyrencwable

(B)

portfolio standard, including the incorporation of renewable energy credits, as detailed
in sections 4928.64 and 4928.654928.645 of the Revised Code respectively. Parties
affected by these alternative-energyrencwable portfolio standard rules include all Ohio
electric utilities and all electric services companies serving retail electric customers in
Ohio. With the exception of the filing requirements set forth in 4901:1-40-05 of the
Administrative Code, any Any entities that do not serve Ohio retail electric customers
during a_given calendaxr year shall not be required to comply with the terms of the

The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown.

“Rescind”

4903:3-40-03——Regquiremsents:
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“New”

4901:1-40-03 Requirements.

(A) All electric utilities and affected electric services companies shall ensure that, by the
end of the year 2027 and each year thereafter, electricity from gqualifying renewable
energy resources equals the benchmarks set forth in R.C. 4928.64(B)(2). Non-electric
sources as permitted by law and certified by the Commission may be used to satisfy
the renewable energy resource requirements.

(1) The qualifying renewable energy resources implemented by the utility or company
shall be met either through facilities located in this state or with resources that can
be shown to be deliverable into this state.

(2) The qualifying electricity or non-electric source supplied from renewable energy
resources, including solar energy resources, shall be provided in accordance with
the annual benchmarks detailed in section 4928.64(B)(2) of the Revised Code.

(3) _All costs_incurred by an electric utility in complying with the requirements of
section 4928.64 of the Revised Code shall be avoidable by any consumer that has
exercised choice of electricity supplier during such time that a customer is served
by an electric services company.

(B) The baseline for compliance with the gualified renewable energy resource
requirements of section 4928.64 of the Revised Code shall be determined as follows:

(1) TFor electric utilities, the baseline shall be computed using one of the following
methodologies:

(a) The average of total kilowatt hours sold by the utility in the preceding three
calendar vears to any and all retail electric customers whose electric load
centers are served by that electric utility and are located within the electric
utility's certified territory.

(b) The total kilowatt hours sold to any and all retail electric consumers whose
electric load centers are served by that utility and’are located within the utility’s
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certified territory in the applicable compliance vear. An electric utility that opts

to use this methodolooy may in subsequent compliance years switch to the

methodology described in (B)(1)(a), but in so doing, the electric utility shall be

required to use the methodology described in (B)(1)(a) for at least three

consecutive compliance years.

(c) The annual sales used to compute the baseline under methodologies (B)(1)(a) or

(B)(1){b) shall be based upon the annual sales as reported in the electric utility’s
forecast reports or reporting forms.

(2)__For electric services companies, the baseline shall be computed using one of the

following methodologies:

(a) The average of total kilowatt hours sold annually by the company in the

(b)

preceding three calendar vears to any and all retail electric consumers served
by the company in the state. {a} If an electric services company has not been
continuously supplying Ohio retail electric customers during the preceding
three calendar vears, the baseline shall be computed as an average of annual
sales data for all calendar years during the preceding three yvears in which the
electric services company was serving retail customers.

The total number of kilowatt hours sold to any and all retail electric customers

()

who are served by the company and are located within this state during the
compliance vear. An electric_services company that opts to use this
methodology may in subsequent compliance years switch to the methodology
described in (B)(2)(a), but in so doing, the electric services company shall be
required to use the methodology described in (B)(2)(a) for at least three
consecutive compliance years.

The annual sales used to compute the baseline under methodologies in (BY(2)(a)

and (B)Y(2)(b) shall be based upon the annual sales as reported in the electric
services company’s Annual Reports for Fiscal Assessment or as otherwise
directed by the commission.

(3) An electric utility or electric services company may request a reduced baseline to

reflect new economic growth in its service territory or service area. A company
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requesting a reduced baseline shall file an application with the Commission seeking
approval for such reduction.

“RESCIND”

490%:3-40-04—— Qualified resources:

{d)-—Geothermal-energy:

(5)—Solid orived £ ractionalization_biclogicald ition,
: ) Lot d ncinallv invol bustion,

(6)—Biomass-energy-

2 Caciliby 64 5 0 thefollowd . :
as-a-renewable-energy resource-or-the-equivalentrenewable energy-ereditsare
ebtained:

{b)—Theameunt-of encrgy-that-may gqualify fromastorage facility is-the-amnount-of
lockricibe di bodd £ , o facility-
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(a)—Eloctsi : . ; . ] ¥
owned-orcontrolled by-amereantile customer:

(b —Anyrenewable-energyresource-of the mercantile customer thatcanrbe utilized
effeetively-as-part-of-an-alternative-energy resource plan-of an-electric—utility
and-would-ctherwise-qualify-as-arenewable energy-resouree-if b were-utilized
directybyan-eleetricutility-

(a}—#&%emee%haﬁmpw%&%hefdaﬂeﬂslﬂp—beﬂveefﬁea%aﬂdﬂex—twe—pewef
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eﬁbbemg—ﬁied%#h&eemm&s&ea—dee&ﬁehaeﬁﬂﬂaﬂ%w%yéaﬁ%—ﬂ%appheaﬂe
deerned-automatically-approved-onthe sixiy-first day-after-the-date filed:

{3 tthe-commission—suspendstheapplication;-the-appheant shall-be netitied-of the
reasons-for such-suspension-and-may-be directed tofurnish additionalinfermation:

Thecommissionrmayactto-approveor deny-a-suspendedapplication-withinninety
days-of the-date-that the application-wassuspended-

{—Upencommission-approval-theapplicantshall reccive notification-of approvaland
Haﬁbeﬁd%&&ﬁea%e—whaeﬂppheable—ﬁhe—eem%&eﬁ—shau—pw%w
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“New”

4901:1-40-04 Qualified resources.

(A) The following resources or technologies, if they have a placed-in-service date of

January 1, 1998, or after, are qualified resources for meeting the qualified renewable

energy resource benchmarks:

(1)

Solar photovoltaic or solar thermal energy.

(2)

Wind energy.

(3)

Hvdroelectric energy.

(4)

Geothermal energy.

(5)

Solid waste energy derived from fractionalization, biological decomposition, or

(6)

other process that does not principally involve combustion.

Biomass energy.

(7)

Energy from a fuel cell.

(8)

A storage facility, if it promotes the better utilization of a renewable energy

9)

resource. The amount of energy that may qualify from a storage facility is the
amount of electricity discharged from the storage facility.

Abandoned coal mine methane energy.
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(10) Waste energy recovery system placed into service or retrofitted on or after
September 10, 2012, as defined in division (A)(38){(a) of Section 4928.01 of the
Revised Code. The portion of the electricity production that is generated from
recovered waste energy shall be recognized as renewable.

(11} A waste energy recovery system defined.in division (A)(38)(b) of section 4928.01 of
the Revised Code, provided that it was placed into service between January 1, 2002,
and December 31, 2004.

(12) A renewable energy resource created on or after January 1, 1998, by the
modification or retrofit of any facility placed in service prior to January 1, 1998.

(13) Ohio run-of-the-river hydroelectric facility.

(14) Small hvdroelectric facility, regardless of placed in-service date.

(15) Biologically-derived methane gas resources, including biologically derived
methane gas resources that are not converted to electricity, excluding biologically-
derived methane gas resources used solely for the purpose of flaring. This includes
heat captured from a generator of electricity, boiler, or heat exchanger fueled by
biologically derived methane gas; and compressed natural gas produced from
biologically derived methane gas.

(a) The producer of the biologically derived methane gas must adequately
demonstrate measurement, verification, and guantity of biologically derived
methane gas produced on a continuing basis. The method used for
measuring and calculating the biologically derived methane gas produced
must be approved in advance by the commission as part of the facility
certification process.

(b) Biologically derived methane gas that has been certified and tracked is not
eligible again for certification and may not be double-counted.

(c) The energy derived from biologically derived methane gas shall be
measured and verified in accordance with applicable tracking system
requirements. For the purposes of converting the quantity of energy derived
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from biologically derived methane gas to an electricity equivalent, one
megawatt hour equals 3,412,142 British thermal units. The producer must
demonstrate adequate energy content, in British thermal units, and metering
accuracy. Biologically derived methane gas shall be reported in megawatt
hours.

(16) Distributed generation system used by a customer to generate electricity from
one of the resources or technologies listed in paragraphs (A){(1) to (A)(15) of this rule.

(B) The following new or existing mercantile customer-sited resources may be qualified

resources for meeting electric utilities” annual renewable energy resource benchmarks,
as applicable, provided that it uses a renewable energy resource and that the mercantile
customer commits the resource for integration into the electric utility's demand-
response, energy efficiency, or peak-demand reduction programs pursuant to rule
4901:1-39-07 of the Administrative Code and division (A)(2)(c) of section 4928.66 of the
Revised Code:

(1) Electric generation equipment that uses a renewable energy resource and is owned
or controlled by a mercantile customer.

(2) A resource that improves the relationship between real and reactive power.

(3)A mercantile customer-owned or controlled resource that makes efficient use of waste
heat or other thermal capabilities.

(4)Storage technology that allows a mercantile customer more flexibility to modify its
demand or load and usage characteristics.

(5) FElectric generation equipment owned or controlled by a mercantile customer that
uses a renewable energy resource.
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C) An electric utility or electric services company may use RECs and S-RECs, as
applicable, to satisfy all or part its qualifying renewable energy resource benchmarks,
including a solar energv resource benchmark.

{1) To be eligible for use towards satisfying a benchmark, a REC or S-REC must
originate from a facility that has been certified by the commission under paragraph
(D) of this rule.

(2) To become certified under paragraph (D) of this rule, an electric generating facility
or a qualifying non-electric source, must demonstrate that it satisfies the following;

(a) The definition of a renewable energy resource, including solar energy
resources;

(b) The applicable placed in-service date;

(c) The deliverability requirement;

(d) It is registered with, or commits to become registered with, an attribute
tracking system recognized by the commission;

(e) The facility’s electrical output is measured by a utility-erade meter in
compliance with paragraph (B) of rule 4901:1-10-05 of the Administrative
Code, for facilities with generating capacity of more than six kilowatts. Gas
meters for measuring qualifying gas resources shall comply with the accuracy
requirements in Section 4933.09 of the Revised Code; and

(f) All other requirements as delineated in the certification application.

(3) To demonstrate compliance with a renewable energy resource benchmark, an
electric utility or electric services company must retire the RECs and S-RECs with
any of the following attribute tracking systems: :

() The PIM EIS ceneration attributes tracking system (GATS);

(b The midwest renewable energy tracking system (M-RETS); or
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(c) Another credible tracking system approved for use by the commission.

(4) A REC or S-REC may be used for compliance any time in the five calendar years
following the date of its initial purchase or acquisition.

(5) Double counting is prohibited.

{(6) The RECs and S-RECs must be associated with electricity that was generated no
earlier than July 31, 2008 for resources or technologies included in the definition of
“renewable energy resources” by Amended Substitute Senate Bill 221 (127th
General Assembly). For resources or technologies added to the definition of
“renewable energy resources” by Amended Substitute Senate Bill 315 (129th
General Assembly), the RECs must be associated with electricity that was generated
no earlier than September 10, 2012. For resources or technologies added to the
definition of “renewable eneregy resources” by Substitute Senate Bill 310 (130th
General Assembly), the RECs must be associated with electricity that was
generated, or a qualifying non-electric source that was produced, no earlier than
September 12, 2014.

(7)__The RECs and S-RECs must be associated with electricity, or a qualifying non-
electric source, that was generated no later than the end of the compliance year.

(D) An entity seeking facility qualification shall file an application for certification of its
electric generating facility, or qualifying non-electric source, upon such forms as may
be prescribed by the commission. The application shall include a determination of
deliverability to the state in accordance with paragraph (F) of rule 4901:1-40-01 of the
Administrative Code.

(1) Any interested person may file a motion to intervene and file comments and
objections to any application filed under this rule within twenty days of the date of
the filing of the application.

(2) An application is deemed automatically approved within 30 days after the
application is filed, unless suspended by order of the commission.
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If the commission suspends the application, the applicant shall be notified of the

(4)

reasons for such suspension and may be directed to furnish additional information.

Upon commission approval, the applicant shall receive notification of approval and

(5)

a numbered certificate where applicable. The commission shall provide this
certificate number to the appropriate attribute tracking system.

If an applicant withdraws an application prior to commission approval, then the

(6)

case shall be closed without further action from the commission.

Representatives of certified facilities must notify the commission within thirty days

(7)

of any material changes in information previously submitted to the commission
during the certification process. Failure to do so may result in revocation of
certification status.

(8)

The Commission may revoke a certificate due to changes that negate the facility’s
certification eligibility. In the event a certificate is revoked, the Commission may
recognize as viable compliance resources the RECs or S-RECs generated during the
time of certification unless specifically stated otherwise by the commission.

Certification of a resource or technology shall not predetermine compliance with

annual benchmarks, and does not constitute any commission position regarding
cost recovery.

(E) At its discretion, the commission may classify any new technology as a qualifying

renewable energyv resource. Any interested person mav request a hearing on such

classification.
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“Rescind”

4807:1-40-05—— Annual shelus reporis and comnpliance reviews.
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“New”

4901:1-40-05 Annual status reports and compliance reviews.

(A) Unless otherwise ordered by the commission, each electric utility and electric services
company shall file by April fifteenth of each vear, on such forms as may be published
by the commission, an annual renewable energy portfolio status report analyzing all
activities undertaken in the previous calendar vear to demonstrate how the applicable
renewable energy portfolio benchmarks and-planninerequirements have been met.
Staff shall conduct annual compliance reviews with regard to the benchmarks under
the renewable energy portfolio standard.

(1) The annual review will include compliance with the most recent applicable
renewable and solar energy resource benchmark.

(2) The annual compliance reviews shall consider any under-compliance an electric
utility or electric services company asserts is outside its control, including but not
limited to, the following:

(a) Weather-related causes.

(b) Equipment shortages for renewable energy resources.

(c) Resource shortages for renewable energy resources.

(3) The renewable energy portfolio status reports filed by each electric utility and
electric services company for the applicable compliance year shall include at least
the following content that, with the exception of paragraphs {d) and-{e}, shall be
made publicly available:

{a) The actual annual sales volumes used to compute the compliance baseline,
including identification of the source of the sale volume figures.
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(b) A guantification in megawatt-hours of all applicable renewable energy
portfolio standard compliance requirements.

() An indication of the compliance status relative to each of the applicable
alternative renewable energy portfolio standard compliance requirements.

{d) Demonstration of status relative to the statutory three percent cost provision{s),
for the compliance year addressed in the annual status report, pursuant to the
calculation methodology described in rule 4901:1-40-07 of the Administrative

Code.

{(e)H Identification of the attribute tracking system(s)} used to demonstrate

compliance.
By A discussion of any perceived impediments to achieving compliance with

required benchmarks, as well as suggestions for addressing any such
impediments,

(o)) An_electric services company may omit the contents_required in

paragraphs (d) and-{e}-of-this-section-if the company affirms in its compliance
status report that it will not seek compliance relief under section 4928.64(C)(3)

of the Revised Code for that year.those-years:

(B) Any person may file comments regarding an electric utility’s or electric services
company’s renewable energy portfolio status report within thirty days of the filing of

such report.
(C) _Staff shall review each electric utility’s or electric services company’s renewable energy

portfolio status report and any timely filed comments, and file its findings and
recommendations and any proposed modifications thereto.

(D) An annual compliance status report is deemed automatically approved unless
suspended by the commission within sixty days of the filing date of staff’s findings and
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recommendations. The commission may schedule a hearing on the renewable energy
portfolio status report.

“Amend”

4901:1-40-06 Force majeure.

An electric utility or electric services company may seek a force majeure determination
from the commission for all or part of a minimum renewable- or solar-energy
benchmark.

(A) A decision on a request for a force majeure determination will be rendered within
ninety days of an electric utility or electric services company filing a request for such
determination. The process and timeframes for such a determination shall be set by
entry of the commission, the legal director, deputy legal director, or attorney examiner.

(1) At the time of requesting such a determination from the commission, an electric
utility or electric services company shall demonstrate that it pursued all reasonable
compliance options including, but not limited to, renewable energy credit (REC)
solicitations, REC banking, and long-term contracts.

(2) The request shall include an assessment of the availability of qualified -jiv-state

the MISOany rvegional iransmission _organizations that manage transmvission

svstems located in Ohio.

(B) If the commission determines that force majeure conditions exist, it may modify that
compliance obligation of the electric utility or electric services company, as it considers
appropriate to accommodate the finding.

(1) Such modification does not automatically reduce future-year obligations.

(2) The commission retains the right to increase a future year's compliance obligation
by the amount of any under compliance in a previous year that is attributed to a
force majeure determination.
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“Rescind”

4901:3-40-07  Cost-cap-

By —In-the-case-that-the-commission-makes-such-a-determinationthe-electricutility-or

electrie services-company-may-not-be-required-to-fullycomply with-that-specifie
benchmarlc

Br—An-—electric utility-or-clectric-services-companymayfile-anapplicatienrequesting—a
determinationfrom-the-commission—that-its-reasonably-expected-cost-of-compliance
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“N'ew”

4901:1-40-07 Cost cap.

(A) By no later than April fifteenth of each compliance vear, electric utilities and electric
services companies shall calculate their status relative to the statutory three percent
cost provision yaxi >
%—as—apphea-b}e- durmg the most recentiehak comphance vear. Electric services
companies may be excused from this requirement pursuant to rule 4901:1-40-

OS(A)(S)( g_réh% of the Admmlstratwe Code. flihe—prespeeﬁve—ealeulaﬁeﬂs—&nd—re}a%ed

Admm&st—rabﬁe@eée—-Alternatwelv, an eIectrlc utlhtv or electrlc services company may
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file an application with the commission for review of its cost cap calculation prior to
the date required in rule 4901:1-40-05 of the Administrative Code.

(1) A discretionary three percent cost cap is applicable to the renewable energy
benchmarks specified in division (B}(2) of section 4928.64 of the Revised Code.

(23} An electric utility or electric services company shall pursue all reasonable

compliance options prior to requesting relief from compliance with the renewable
energy resource requirements based on the three percent cost cap.

(3¥4) In the case that the commission makes such a determination that an electric
utility’s or electri¢ sexvices company’s compliance costs exceed the applicable three
percent cost cap, the electric utility or electric services company may not be
required to fully comply with the renewable energy benchmarks specified in
division (BY}(2) of section 4928.64 of the Revised Code.

(B) The calculation of the company’s status relative to the statutory three percent cost

provision maximurmrecoverablecompliance funds-shall follow the multi-step process
as detailed below. If full compliance with the applicable benchmark would prompt a
company to exceed the three percent cost provision, the company may seek relief from

the Commission for that incremental portion of its compliance obligation. Intheevent

(1) Determine the compliance baseline in megawatt-hours for the compliance year
consistent with the applicable section of paragraph (B) of rule 4901:1-40-03 of the
Administrative Code.

(2) Calculate a reasonably expected dollar per megawatt-hour figure for the
compliance vear.
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(a) For an electric utility, the dollar per megawatt-hour figure should be a
weighted average of the reasonably expected cost of the SSO supply for
delivery during the compliance vear, net of distribution losses.

(b) For electric service companies, this dollar per megawatt-hour figure should be
a weighted average of the reasonably expected cost of supply for delivery
during the compliance year, net of distribution system losses.

(3) Calculate the total cost by multiplying the dollar per megawatt-hour figure in
paragraph (2) by the compliance baseline calculated in paragraph (1).

(4) Multlplv the total cost in paragraph (3) bV three percent—wrt—h—@he—res&l—t

“Amend

4901:1-40-08 Compliance payments.

(A) Any electric utility or electric services company that does not achieve an annual
renewable energy resource benchmark, including a solar benchmark, shall remit a
compliance payment based on the amount of noncompliance rounded up to the next
megawatt hour (MWh), unless the commission has identified the existence of force
majeure conditions or the commission has granted relief under determined-that-the

three per cent cost-cap provision.-weuld-be-exceeded-inthe-event-of full compliance.

(1) The required payment for noncompliance with any solar energy resource
benchmark shall be calculated by quantifying the level of noncompliance, rounded
to the next MWh, and multiplying this figure by the per MWh amount in the table
below.
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Solar energy resources - compliance payment

Year Payment per MWh
200920142015, and 2016 $450350
2017 and 2018 2010 and $400250
2033
2019 and 2020 20i2-and $350200
2013
2021 and 20222014-and $300150
20315
2016-a0nd-2017 2023 and $250100
201 8-and-20192025 and $20050
beyond
2020 and-2021 $350
2022%-and 2023 £300
2024-and-beyeond £59

(2) The required payment for noncompliance with any renewable energy resource
benchmark, excluding solar, shall be calculated by quantifying the level of
noncompliance, rounded to the next MWh, and multiplying this figure by an
amount determined by the commission.

(@) The per MWh payment for renewable energy resources for the year 2009 is
forty-five dollars.

(b) Beginning in the year 2010, the per MWh payment for renewable energy
resources will be adjusted annually to reflect the annual change to the consumer
price index as defined in section 101.27 of the Revised Code. Such adjustment
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shall be performed by staff no later than June first of each calendar year. This
annual adjustment shall be calculated using the following formula:

= ((CPTYR2/CPIYR1) * current per MWh payment)

(¢) In no event shall the compliance payment for renewable energy resources be
less than forty-five dollars per MWh.

(3) Atleast annually, the staff shall conduct a review of the renewable energy resource
market, including solar, both within this state and within the regional transmission
systems active in the state. The results of this review shall be used to determine if
changes to the solar- or renewable-energy compliance payments are warranted, as
follows:

(@) The commission may increase compliance payments if needed to ensure that
electric utilities and electric services companies are not using the payments in
lieu of acquiring or producing energy or RECs from qualified renewable
resources, including solar.

(b) Any recommendation to reduce the compliance payments shall be presented to
the general assembly.

Any compliance payment shall be submitted to the commission for deposit to the credit
of the advanced energy fund. All compliance payments shall be delivered to the
commission within thirty days of the imposition of any compliance payment
requirement by Lhe commission.

Compliance payments shall be subject to such collection and enforcement procedures
as apply to the collection of a forfeiture under sections 4905.55 to 4905.60 and 4905.64
of the Revised Code.

Any electric utility or electric services company found to be liable for a compliance
payment is prohibited from passing compliance payments on to consumers. In the
event that a compliance payment is required, an electric utility or electric services
company shall submit {ilc an attestation, signed by a company officer or designee,
indicating that it will not seek to recover the specific compliance payment from
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consumers. Such attestation shall be subiijited to-slaft{ilcd within thirty days of the
imposition of any compliance payment requirement.

“Amend”
4901:1-40-09 Annual report.

(A) Pursuant to division (D)(1) of section 4928.64 of the Revised Code, an annual report
shall be submitted to the general assembly addressing at least the following topics:

(1) The compliance status of electric utilities and electric services companies with
respect to the advanced--andqualified renewable -energy resource benchmarks.

(2) Suggested strategies for electric utility and electric services company compliance.

(3) Suggested strategies for encouraging the use of aliernative renewable energy
resources in supplying this state's electricity needs in a manner that considers:

(a) Available technology.
(b) Costs.

(c) Job creation.

(d) Economic impacts.

(4) Average annual REC and 5-REC costs for the compliance vear(s) covered by the
report.

(B) The report shall be submitted in accordance with section 101.68 of the Revised Code.

(C) Prior to its submission to the general assembly, the report will be issued for public
comment by interested persons for thirty days, unless otherwise ordered by the
commission. The process and timeframes for soliciting public comment shall be set by
entry of the commission, the legal director, deputy director, or attorney examiner.



