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Exponent'

September 11,2017

John Stock, Esq.
Partner
Benesch, Friedlander, Coplan & Aronoff LLP 
41 South High Street, Suite 2600 
Columbus, OH 43215

Subject: Icebreaker Windpower
Exponent Project No. 1707425

Dear Mr. Stock:

£xpat<«nt
14V Cumm«>iuvc.il(ti Oriv-c 
MroUi l’4rl, CA

ww c.xpnneni cnrii

Thank you for your interest in retaining Exponent, Inc. (Exponent) to provide services related to 
the above-referenced project. This letter presents our current understanding of the scope of 
services sought and the terms of the engagement.

Our scope of services is anticipated to include engineering consulting as requested on the above 
matter. This project shall be performed at the direction of Benesch Friedlander Coplan & 
Aronoff LLP, but is generally expected to include expert witness support related to the 
Icebreaker Windpower project including issues related to (1) the economic viability of a small 
wind turbine fleet; (2) the general economics of wind power generation in the United States; and 
(3) the impact of extensive wind farm development on current PJM baseload and price impact.

Exponent's services will be provided on a time-and-expense basis. Charges will include 
professional fees^ equipment use fees, and other out-of-pocket expenses according to our 
Schedule of Rates ■& Charges, a copy of which is enclosed and made a part hereof by reference. 
Exponent charges $430 per hour for my services in calendar year 2017. Other Exponent staff 
mernbers will be utilized where appropriate.

Exponent’s services are provided only in accordance with our Terms and Conditions of 
A^eement, a copy of which is enclosed and made a part hereof by reference. It is our 
understanding that Exponent’s retention on this project is with Benesch, Friedlander, Coplan & 
Aronoff LLP, on behalf of Murray Energy Corporation (Murray Energy), and, as such, all 
charges (i.e., fees and expenses) incurred by Exponent on this project will be billed to your 
office but will be the responsibility of Murray Energy, independent of other parties/payees 
involved. Please verify the contact information for billing purposes in the table at the end of this 
letter. If it is not correct, please provide the updated information. For purposes of the Terns and 
Conditions of Agreement, “client” shall mean Murray Energy.

1707425.000-W4S
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John Stock, Esq. 
September 11,2017 
Page 2

Based on the information you have provided, we have performed a conflict-of-interest check for 
the following parties:

• Murray Energy Corporation
• Bonheur ASA
• Lake Erie Energy Development
• LEEDCo
• Icebreaker Wind
• Fred.Olsen Renewables

Using tl)is information, Exponent has determined that it does not currently have a conflict that 
would preclude us from assisting you in this matter. Please inform us as soon as possible if this 
list of parties is inaccurate or incomplete, and if other parties become involved as this matter 
proceeds.

This proposed retention letter is valid for 15 days from the date first set forth above. Please sign 
and return this letter if you would like us to proceed with this work. If you have any questions or 
require additional information, please do not hesitate to contact me at (303) 882^469. We look 
forward to working with you.

Sincerely,

Richard E. Brown, Ph.D., P.E.
Principal Engineer & Practice Director

Enclosures (2)

Accepted by:

Name and Title

^!i3hy

17O742SO0O.M48
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John Stock, Esq. 
September 11,2017 
Page 3

INVOICE TRANSMITTAL ADDRESS

By default, Exponent will email invoices to the email address(es) listed below. Please verify the email 
addressees) as well as any reference information that should be contained on the invoice.

If you wish to receive hard copies of invoices via US Mail, please check the box below and provide the 
addressees) to which the hard copies should be mailed.

Invoice
Reference
Number(s):

'

Namc/Titlc Email

John Stock, Esq. / Partner jstock@BeneschIaw.com

Please send hard copy of invoices via US Mail: Yes D No □

Physical address for 
Invoicing:

Other Notes:

t7Or42$OOO-0946 E%’

BR000017



Exponent
SCHEDULE OF RATES AND CHARGES

PROFESSIONAL FEES
ExponeM barges \\a cHenIa for setvtces provided according lo the qualificaliona and experlenca level of Ihe mdlviduala assigned Id Itie ctienVs 
prajeci at each employee's specific oitTent houriy rale. These rates are modified annually on or about January 1. Exponent provides the 
follovdng staff dassinatlons that designate relative experience, tralnirrg. and accomplislimefit within a technical field, together with the range of 
hourty rates. Payment is required in U.S. dollers within 30 days after the date of the Invoice, or interest charges may be applied.

Prlnclpal/Offlcer SenloT'level technicai or management person, responsible for 
lechnlcal direcllon or general management or adrrtinlstralfon.

S27S-S7S0

Senior Manager Senior technical professional providing high-level or Individual 
consulting assigrvnents, or overall technicel direction of projects, 
may have management responsibility for a technicai fietd.

S250-$500

Manager Senior technical professional providing Mghtevel or Individual 
consulting assignments or overall technic^ direction of projeds.

5200-5425

Senior Engineer/ 
Scienllst/Aasodale

Experienced lechnlcal professional skilled In planning, organizing. 
conlrolHng. and executing complex, higher-order projects or 
assignments.

SJ7S-S325

Engineer/Sdentlst/
Associate

Tralned/degraed professional responsible (or executing technical 
assignments in support of dIant projects.

5150-5275

Technical/Resaarch
Specialist

Personnel experienced In Instrumentation, programming, testing, 
library sclerwe. or the development or execution of reseerch 
rrielhedorcgiss In support of pr^ects.

S135~$200

Technicat/Research
Assistant

Laborato^. data processing, engineering-graphics, engineering 
technician, or other personnel responsible for Ihe execution of 
spedatizad tasks In support of projects.

59Q-51S0

Nontechnical
Assistant

Peraonnd who assist lechnlcal staff in various non-laehn(c^ 
areas, Inctuding ached^lng, report preductions, communications, 
logistics, and project support.

S75-5125

TECHNICAL EQUIPMENT, SOFTWARE AND UB CHARGES

Exponent persormei may utilize Exponeni's technicsl equipment and software to assist them In the perAirmance of client’s project. Exponent 
charges an hourly or dally usage lea for selected equipment, software and Tabs (e.g.. scanning eleciren microscope, Unite element software 
and blomsdicai laboratory).

TRAVEL AND MEAL EXPENSES
Travel and meet expenses ate charged at Exponent's coal. Local mleage is charged lr\ accordarrce vdih I.R.S. gutdsUnes, The most effective 
air Iravf I for the project will be ulRiz^ and personnel below the Principal dasslficallon will charge coach fares.

OTHER PROJECT EXPENSES

Project expenses Including materials, subcontractors and thlrd*party vendors are charged at cost plus flflsen percent. If the client prefers (o 
procure the project expenses directly to avoid the addUiona) flfteen percent charge then notify Exponent at the Initiation of the engagement. 
Consumable materials may be charged on an applied rate rather than an Incum^ cost basis.

R«v 010217

BR000018



Exponent”
TERMS AND CONDITIONS OF AGREEMENT

t. Woric performsd on a Ume>and>expenses basis v«1II be billed in accordance with ExponanCs mast curranl Schedule of Rales and Charges. Work 
performed under a fixed>prlce arrangement will be bIHed a| (he agreed fixed amount. A payment In advance or a suitable retainer ma/ be 
required from the cilertt. Exponent v^l hold any retainer until the final Invoice Is prepared, at which lime It v^i recondle the client's account 
Following Exponent's complsllon of work, the client Is responsible for and may be charged for the storage and disposal of evidence, exemplars 
and samples. Exponent will charge taxes where appllcabla.

2. Invoices are typically rendered monthly or In accordenee with the agreed upon payment schedule, and are due In U.S. doHars wtlhln 30 days of 
lha date of the Invoice. Exponent, without UablKly, may withhold delivery of reports and other data, end may suspend perfomiancs of its 
ob&gagons to lha elleni, pending psymcrrt of oulstandirig charges. Exponent reserves the right to decline further work with any client who has 
been deUnquenl In payment of Exponent's invoices.

3. Exponent will perform Hs senins consIslerttwHh the professional skill and care ordinarily provided by professionals practicing In the same or 
similar locality under the same or similar circumstances. In the event that Exponent falls to meet the foregoing standard of care or that (he client 
has any other claim, cllenl’s sole and exclusive remedy shall be limited to Exponent r8>perfbrmlng the work at Exponent’s expense, or 
reimbursing the diani up to the amounl Ihe dlml paid Exponent for the work. No other wananly, express or Implied, Is made concemlrtg work 
performed under the agreement

4. The client assumes full and complete responsibility for all uses end appUcallons of Exponent's recommendeiions or Vifork under this agreement 
or failure to use recommendations or work, and agrees to Indemnity and hold harmless Exponent, Its afflHates, ohicers, directors, emt^oyses, 
agents, and slodcholdens against any and all liabilities, damages, losses, claims, demands, acdons, causes of action, and costs including 
ahomey's fees and expertses resulting from the death or Ir^uiy to arty person or damage to any property or any other alleged or actual 
damages resulting from ihe aforementioned use, appllcailon, or nonuse of Exponent's recommendations or work under this agreement.

5. In no event shall ExponeiM, Its aflUlaies, ofllcws, directors, employees, agents, or stockholdera be nabia for any Irrcidental or consequential 
damages.

d. Exponent will hold in confiderwe an Information provided by Ihe dent that the dlent designates ar»t/or marks as confidential or proprietary, if 
Exponent and the client have enlered Into a separate non.dlsclasur» agreement, II Is deemed Incorporeted herein. All deliverables and any 
Improvemenls lo Ihe client's processes or products arising from this agreement shall be and remain the property of cnsnt; however, Exponent 
has s fight to relaitt a copy of such dallverabtafs). Exponent shall reteJn an rights, title, and li\tarest in and to Us proprialary (nfonnatlon (along 
with any modlflcalfons or Improvements to such Infomiatlon), Including, but not llmlled lo Exponent's knowhow, methodologies, leehniqueis, 
processes, tools, lest ibciures, technologies, trade secrets, software, data, databases, sigorilhint, source code, computational enginea, logic 
formulas, non-lnterftca woikshsels, macros, and other m^erials used by Exponent In connacUon with provldli^ its services.

7. Anybody required lo be present at Exponent's laboratories for the project. Including other parties and (he like, wlQ be required to sign an 
agreement that contains confidentianty obUgalions and a general release of claims for Injuries or damages to property related to the visit.

8. Client understands that evidence, materials, lest artldes or the like {'Articles’) may be damaged or destroyed during testing and as such 
E^onent fe not responsible for any loss or damage thereto. The client shall bear U>e risk of loss of the Articles while they are In transit. 
Notwithstanding any language lo the contrary herein, should Exponent be obligated to replace the Ahldes. the cost of such replacement shea 
be Us fair market value and not any impUeit value, Exponerrt. unless other spedlic arrangements are made, wlU maintain technical Hies and 
evidence for 30 days after the completion of work. Exponent wfH retain financial records according to I.R.S. requirements, but In no event less 
lhan 1 yeareRereompIeilon of the work.

g. Client shall not use 0cponent's (or any of Us affiliates’ or Its personnel's) namefs), trade names, servlca marks, trademarks, trade dresses, 
logos, symbols, or the like In any form for adverUsIng, pubffdty, marketing, or In any way that could be construed as endorsement or promotion 
and the Eke without the prior wrlllen consent of Exjxmenl In eatdi Instance.

10. This agraemeni Is solely between, and may only be enforced by, Exponent and the client, and this agreement shall not create or be construed 
lo create any diird party rights, obligations, or kablUllea indudb^, but not HmUed to, alEEalas, employaes, contractore, stochholdeTS, licensees, 
or the like. Any deliverables, recommendations, or service provided by Exponent shall be for Ihe dlenl's use only. Exponent’s sendees ara 
expressly llmlled to the terms herein arxl are not modified or supplemented by terms from the client's purchase order. Exponent will reference 
the dlenl's purchase order (or billing purposes only.

11. Upon receipt of writlan notice from (he dlent, Exponent will terminate work under this agreement Work under a flxed'prfce agreement that Is 
terminated before comptellon wUl be bmad on a percentage of complsllon basis. Exponenit may lennlnate work under this Agreement only for 
cause. ‘Causa* Includes, but is not limited to, development of a malerlal conflict of Interest, delinquency In payment, judidally required 
parddpstlon In onerous discovaiy orolher legal process outside Ihe Intended scope of (he work, or (he presence of drcumstancea beyond 
Exponent's control, such as rolt^ disasters or govemmant inlervenllon. Expon^l shall not be liable for any delay or failuie lo perform 
resulting from unforeseen causes beyond Its reasonable ewtlrol.

12. If Exponent is required to lasilty or to produce Information regarding work under lids agreemant In arvy third party llUgallon, Including but not 
llmll^ by subpoena or court order, (he dlent agrees'to provide counsel of its choosing and to pay Exponent's reasonable lime and expenses. 
Including attorney’s fees associated with respondirtg lo such request in the event of any such request, Exponent will promptly nolity the client 
Id enable tha cllant lo object lo any such lasdmony or production. This paragraph Is not intended to apply to dalms betweeri Exponent and the 
dienl.

13. This agreement shall be construed, and the legal relations between Ihe parties hereto shal be determined, in accordance with the Inlemel laws 
of the stats of California, wilhoul regard lo Ihe conHicts of laws prindples of such stata, The parties to this agreement consent to the juilsdlcUon 
of any stata or federal court located In San Francisco, California. The prevailing party In any action shall recover kom Ihe losing party Its 
reasonable attorney's fees and costs of suit Irrcurred in addition lo any other rellel granted.

R«V. 010315
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BEFORE
THE OHIO POWER SITING BOARD

In the Matter of the Application of Icebreaker ) 
V/indpower Inc., for a Certificate to Construct ) 
a Wind-Powered Electric Generation Facility ) 
in Cuyahoga County, Ohio. )

Case No. 16-1871-EL-BGN

INTERVENOR ROBERT M. MALONEY’S:

ICEBREAKER WINDPOWER INC.’S
THIRD SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF

DOCUMENT TO INTERVENOR 
ROBERT MALONEY

Intervenor Robert M. Maloney objects to the definitions and instructions contained in Applicant 
Icebreaker Windpower, Inc.’s Third Set of Interrogatories and Request for Production of 
Documents (the “Discovery Requests”) to the extent that they attempt to modify or enlarge 
Intervener’s obligations imder the Power Siting Board’s procedural rules, O.A.C. Chapter 4006- 
2, and, to the extent applicable, the Ohio Rules of Civil Procedure, in responding to the Discovery 
Requests.

Furthermore, Intervenor objects to all Discovery Requests to the extent they seek information that 
is protected by the attorney-client privilege and/or under the attorney work-product doctrine. 
Without waiving the foregoing objections, Intervenor answers the Discovery Requests as follows.

INTERROGATORIES

1. Identify “yes” or “no” as to whether you will be providing voluntary testimony at the 
evidentiary hearing in this matter, which is scheduled to commence at the offices of the Public 
Utilities Commission in Columbus, Ohio on September 24,2018?

ANSWER: Yes.

REQUEST FOR PRODUCTION OF DOCUMENTS

1. Produce the legal representation/engagement letter between you and the legal counsel/ firm 
who/that is representing you in this matter.

EXHBrr
App/lCA^lf



RESPONSE: Intervener objects to this request on the grounds that the subject engagement 

letter is protected by the attorney-client privilege and the attorney work product doctrine. 

Without waiving these objections. Intervener will produce the engagement letter.

s/ John F. Stock
John F. Stock (0004921)
OrlaE. Collier (0014317)
BENESCH, FRIEDLANDER.
ARONOFF LLP
41 S. High St., 26th Floor
Columbus, Ohio 43215
(614) 223-9300
FAX: (614) 223-9330

Attorneys for Intervenot fV. Susan Dempsey

COPLAN &



VERIFICATION

STATE OF OHIO)
COUNTY OF FRANKLIN) ss:

I, W. CuiMi Dampocy being first duly cautioned and sworn, and having personal 

knowledge of the forgoing, depose and say that the foregoing responses to the Interrogatories are

true and correct to the best of my knowledge.

Sworn to before me and subscribed in my prfcfi^ce of Septe]

Notary Piplic

/ i-’ My commission fias no expiration 
' • ■ Section 147.03 ll.C.



CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was served upon each person below via 
electronic mail this 24th day of September 2018.

/s/John F. Stock

Counsel:

cpirlk@.dicki nsonvyright.com
isecrest@dickinsonwright.com
siodka@dickinsonwright.com
iohn.iones@ohioattomevgeneral.gov
thomas.lindgren@ohioattomevgeneral.gov
mleppla@theoec.org
tdoughertv@theoec.org
ctavenor@theoec.org
istock@beneschlaw.com
ocollier@beneschlaw.com
misettineri@vorvs.com
glpetrucci@vorvs.com
paul@Ptblaw.com



©eneschAttorneys at Law

November 30,2017

John F. Stock 
41 Soutii Street, Suite 2600 

Columbus, Ohio 43215-6164 
Direct Dial: 614.223.9345 

Fax: 614223.9330 
jstock@beneschIaw.com

Via Email Irmalonl la@aoI.com’l 
Mr. Robert M. Maloney 
Bratenahl Place Two 
Bratenahl, Ohio 44108

Dear Mr. Maloney:

Benesch, Friedlander, Coplan & Aronoff LLP is pleased to have the opporturuty to r^resent you 
as legal counsel in connection with opposing regulatory approval for and construction of the proposed 
Icebreaker wind turbine &cility (the “Icebreaker Project*) in Lake Erie. This engagement will involve 
review of, and potential challenges to, various permits, r^ulatory certifications and tax abatements for 
the Icebreaker Project. Benesch also is r^resenting a few residents of Cuyahoga County. Ohio in their 
opposition to the Icebreaker Project, Consistent with the rules by v^ich we arc boun4 we require a 
written engagement agreement with all clients.

The engagement agreement consists of this letter and the accompanying Terms and Conditions 
of Engagement. This engagement agreement describes our responsibilities to each other and sets forth 
certain other matters regarding our attorney-client relationship.

You will be Benesch’s client for purposes of this engagement, even though payment of our fees 
will be the responsibility of Murray Energy Corporation (“Murray”). We will bill Murray for work 
performed in this engagement and for costs incurred. In the .event that Murray’s financing of opposition 
activities for the Icebreaker Project becomes unavailable for any reason, and you confirm in writing to 
Benesch that you will continue to retain Benesch to perform such opposition activities, then you will be 
directly responsible for Benesch’s fees and expenses from that point forward. By signing this 
engagement agreement, you are confirming your consent to such payment arrangement.

If this engagement agreement accurately reflects the agreement between Benesch and you, please 
confirm your acceptance of its terms. Please do not hesitate to call us to discuss any questions you may 
have regarding the engagement agreement.

We look forward to a mutually beneficial relationship.

Very truly yours,

BENESCH. FRIEDLANDER,
COPLip& AROlslOFF LLP

John F. Stock

www.beneschlaw.com



!n^ 4gi:6A2totj[t ia hereby accepted^

Date; imi



Benesch, Frledlander, Coplan & AronofTLLP 
Terms and Conditions of Engagement

This document contains the terms and conditions (the *Terms and Conditions’*) under which you are engaging 
Benesch, Friediander, Coplan & Aronoff LLP to provide legal services. The Terms and Conditions apply to all 
matters for which you might now or in the future request our assistance and as to which we agree, unless, of 
course, you and we agree to revised Terms and Conditions regarding this or any other matter for which you 
engage us.

CommmicaUons and Confidentiality
The Firm will keep you informed of the status of the matter or matters for which you are engaging us and we will 
consult with you when we believe it necessaty or appropriate. In the event that you need to reach us and the 
person sought is unavailable, please leave a message for the person concerned disclosing the nature and urgency 
of the call.

You Understand and agree that, in order for us to represent you efTecdvely, it is necessary for you to assist and 
cooperate with us during this engagement. You agree to be available to discuss issues as they arise, to attend in 
person or by conference call and participate in meetings and other activities in connection with our representation, 
and to provide complete and accurate information and documents to us on a timely basis. Your non-cooperation 
will be grounds for the Firm’s withdrawal from representing you, and thus, it is essential that we maintain open 
communications.

As lawyers, we are always mindful of our centra! obligation to preserve the precious trust that our clients repose 
in us ~ their secrets and confidences. To that end, it is important that we agree from the outset what kinds of 
communications technology we will employ in the course of this engagement. For instance, depending on the 
degree Of security that you wish to maintain, it may not be appropriate to use email or to speak using cellular 
telephones (or at least not to do so where substantive information is being discussed). Similarly, the exchange of 
documents using the Internet, or even direct computer-to-computer data transfer, may involve some risk that 
information will be retrieved by third parties with no right to see it. Even the use of fax machines can cause 
problems if documents are sent to numbers where the documents sit in open view. Nevertheless, we will use high 
tech communication devices such as cellular telephones, the Internet, unencrypted e-mail and fax machines, 
unless you insect us not to use one or more of these devices, generally or in specific instances.

Whom Do We Represent?
You, the person addressed in the letter accompanying these Terms and Conditions, are our client for purposes of 
the Icebreaker Project opposition services that are the subject of this engagement even though the payment of our 
fees and expenses is the responsibility of Murray. However, we will keep Muiray apprised of the Icebreaker 
Project opposition services that we p^orm for you pursuant to this engagement agreement and by signing the 
letter accompanying these Terms and Conditions, you agree that we may so apprise Murray.

Conflicts of Interest
We represent and have represented many clients over the years on a variety of legal matters. As a result you 
possibly may find yourself in a position adverse to another of our clients in litigation, business negotiations, or 
some other legal matter In which we do not represent you and which Is unrelated to this engagement 
Accordingly, we include the following:



You agree that we may Continue to represent or may undertake in the future to represent existing or new clients in 
any matter that is not substantially related to our work for you, even if the interests of such clients in those other 
matters are directly adveree to your Inter^ts. We agree, however, that your prospective consent to conflicting 
representation contained in the preceding senten^ shall not apply in any instance where, as a result of our 
representation of you, we have obtained proprietaiy or other confidential information of a non-public nature, that, 
if known to such other client, could be used in any such other matter by such client to your material disadvantoge. 
In similar engagement agreements with a number of our other clients, we have asked for similar agreements to 
preserve our ability to represent you.

Termination of Representation
Our relationship may be terminated by either of us by giving written notice to the other farty. We may withdraw 
from this representation at any time consistent widi applicable rules of ethical conduct, on reasonable notice, 
without your consent. Our withdrawal may be based upon, but Is not limited to: (a) your failure to coo|arate with 
us as provided above; (b) your failure to pay any of our bills when due; (c) any fact or circumstance that would 
render our continuing representation unlawful or unethical; (d) your failure to follow our advice; or (e) when we 
have reached an irreconcilable difference of views on the handling of your matteifs). Any termination by us of 
our representation wilt be subject to such approval as may be required from any court or other body before which 
we may be appearing on your behalf.

In the event of termination of our relationship, you agree that you will take all necessary steps to h'ce us of any 
obligation to perform further, including the execution of any documents necessary or reasonably requested to 
complete our withdrawal.

When we complete the services you have retained us to perform, our attorney-client relationship for that matter 
will be terminated. Unless previously terminated by the completion of our services or otherwise, our 
representation will terminate no later than the date of our final statement (br services and expenses for the 
particular matter. If you later retain us to perform further or additional services, our attom^-cHent relationship 
will commence again, subject to our original engagement agreemeni; unless we change its ternis, in writing, at 
that time.

After termination of our attorney-client relationship regarding any particular matter, changes may occur in 
applicable laws diat could impact your future ri^ts and liabilities. Unless you actually engage us, in writing, to 
provide additional advice on issues arising from that matter after its completion, we will have no continuing 
obligation to advise you with respect to foture legal developments.

Entire Agreement
The engagement agreement repr^ented by the Terms and Conditions and the accompanying letter supersedes all 
prior or other contemporaneous written or ora! agreements and understandings between us and constitutes the 
entire agreement between us. The engagement agreement may be modified only in a writing signed by you and 
by us. You acknowledge that no promises have been made to you other than those contained in the engagement 
agreement.

Governing Law
Unless otherwise specified in the accompanying letter, all questions arising under this engagement agreement or 
concerning rights and duties between us will be governed by the law of the jurisdiction In which the Benesch 
attorney sending you this engagement agreement principally practices, excluding choice of law provisions that 
might select the law of a different Jurisdiction. If any provision of the engagement agreement is held by any court



or tribunal to be unenforceable, the remainder of the engagement agreement shall not be affected thereby and shall 
be enforced.

Miscellaneous
You understand, of course, that we cannot guarantee the outcome of any aspect of this or any other matter as to 
which we may represent you. Our services and advice will be based on the law at the time of such services and 
advice and on the extent of our actual knowledge of the applicable facts.


