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BEFORE THE OHIO POWER SITING BOARD

In the Matter of the

Application of Icebreaker

Windpower Inc. for a :

Certificate to Construct : Case No. 16-1871-EL-BGN
a Wind-Powered Electric

Generation Facility in

Cuyahoga County, Ohio.

PROCEEDINGS
before Mr. Nick Walstra and Ms. Megan Addison,
Administrative Law Judges, at the Public Utilities
Commission of Ohio, 180 East Broad Street, Room 11-A,
Columbus, Ohio, called at 9:21 a.m. on Monday,
October 1, 2018,
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Exponent

Exponent' 149 Cummunwesidh Drive
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September 11,2017 WWW CXpunent com

John Stock, Esq.

Partner

Benesch, Friedlander, Coplan & Aronoff LLP
41 South High Street, Suite 2600

Columbus, OH 43215

Subject; lcebreaker Windpower
Exponent Project Na. 1707425

Dear Mr. Stock:

Thank you for your interest in retaining Exponent, Inc. (Exponent) to provide services related to
the above-referenced project. This letter presents our current understanding of the scope of
services sought and the terms of the engagement.

Our scope of services is anticipated to include engineering consulting as requested on the above
matter. This project shall be performed at the direction of Benesch Friedlander Coplan &
Aronoff LLP, but is generally expected to include expert witness support related to the
Icebreaker Windpower project including issues refated to (1) the economic viability of a small
wind turbine fleet; (2) the general economics of wind power generation in the United States; and
(3) the impact of extensive wind farm development on carrent P¥M baseload and price impact.

Exponent s services will be provided on & time-and-expense basis. Charges will include

.. i
professnonal feés; equipment ust fees, and other out-of-pocket expenses according to our
Schedule of Rates.& Charges, a copy of which is enclosed and made a part hereof by reference.
Exponent charges $430 per hour for my services in calendar year 2017. Other Exponent staff
mermbers will be utitized where appropriate.

Exponent’s services are provided only in accordance with our Terms and Conditions of
Agreement, a copy of which is enclosed and made a part hereof by reference. It is our
understanding that Exponent’s retention on this project is with Benesch, Friedlander, Coplan &
Aronoff LLP, on behalf of Murray Energy Corporation (Murray Energy), and, as such, all
charges (i.e., fees and expenses) incucred by Exponent on this project will be billed to your
office but will be the responsibility of Murray Energy, independent of other parties/payees
involved, Please verify the contact information for billing purposes in the table at the end of this
letter, If it is not correct, please provide the updated information. For purposes of the Terms and
Conditions of Agreement, “client” shall mean Murray Energy.

1707425000 - 3948
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John Stock, Esq.
September 11,2017
Page 2

Based on the information you have provided, we have performed a conflict-of-interest check for
the following parties:

Murray Energy Corporation
Bonheur ASA

Lake Erie Energy Development
LEEDCo

Icebreaker Wind

Fred.Olsen Renewables

® & &5 8 @ @

Using this information, Exponent has determined that it does not currently have a conflict that
would preclude us from assisting you in this matter. Please inform us as soon as possible if this
list of parties is inaccurate or incomplete, and if other parties become involved as this matter
proceeds.

This proposed retention letter is valid for 15 days from the date first set forth above. Please sign
and return this letter if you would like us to proceed with this work. If you have any questions or
require additional information, please do not hesitate to contact me at (303) 882-6469. We look
forward to working with you.

Sincerely, Accepted by: \ /

Gdhand & (o

Richard E. Brown, Ph.D., P.E. orized Signature

Principal Engineer & Practice Director ] p +
\‘\d 1! n ’F. 57L<4L ar/ney”
Enclosures (2) Name and Title .
| Mm@ ) 8ot

—

Organ atio
T/13 7 12
Dat 7
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John Stock, Esq.
September 11,2017
Page 3

INVOICE TRANSMITTAL ADDRESS

By default, Exponent will email invoices to the email address(es) listed below. Please verify the email
address(es) as well as any reference information that should be contained on the invoice,

If you wish to receive hard copies of invoices via US Mail, please check the box below and provide the
address(es) to which the hard copies should be mailed.

Tnvoice
Reference
Number(s):
Name/Title Email
John Stock, Esq. / Pastner jstock@Beneschiaw.com

Please send hard copy of invoices via US Mail: Yes 0 No O

Physical address for
invoicing:

Other Notes:

™
1707425 000 - 9548 ' ( x
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SCHEDULE OF RATES AND CHARGES

Eponent’

PROFESSIONAL FEES

Exponant charges it cliznty for services provided according to the qualifications and axparience ievel of the individuals assigned 1o the client's
prajaci st each employes's specific current hourly rate, Thesa rates are modiffed annually an or about January 1, Exponent provides the
following statf classificatlons that designate relative experfence, iraining, and accomplishment within a technicat field, together with the range of
hourty rates, Payment Is required in U.S. dollars wilhin 30 days after the date of the inveice, of interest charges may be appiled.

PrinclpaliQfficer Senlor-level techrical or managemant person, responsible for $275-$750
{=chnical direcllon or general management or administration,
Senlor Manager Sanior technical professional praviding high-level or Individual $250~$500
consuiting assignments, or ovarall iechnicat direction of projects.
may hava management rasponsibillly far a technical feld.
Manager Senlor (achnical profegsional providing high-levet or individual $§200-5425
cansulting assignments or gvarall technical diractlon of projects.
Senius Englnear/ Experienced lachnlcal professional skilled In planning, organizing, $175-8325
SelenlistAssaciale contralling, and executing camplex, highar-atdar pojacts or
assignments.
Englneer/Sclentist/ Tralnedidegraad prafessionsl respansible for execuling {echpical $150-8275
Associate assignments in support of client projects.
Technical/Regaarch Paniannal @qerlenced In Insttumentalian, programming, lesting, §135~5200
Speciafist lbrary science, or{he davelopmant or execution of rasearch
melhedaiogies I support of projects,
Tectnlcal/Research Laboratory. data processing, enginesrdng-graphics, enginesting $90-3150
Assistant technician, or oiher personnel respensible for lhe exeeutlon of
specializad fasks In support of projects.
Nan-technical Personnal who assist {echnical staff in various non-lachnleal $ 75~5128
Asgisiant sraas, including scheduding, report productions, communications,

iogisiics, and project suppori.

TECHNICAL EQUIPMENT, SOFTWARE AND LAB CHARGES

Exponenl personnel may ulilize Exponent's jechnical equipment and software to assist them in the performancs of clienl's project. Exponent
charges an howdy or dally usage fes for setacted equipment, sofiware and fabs (e.g.. scanning electron microscope, finlte element software
and blomedical lsbaratory),

TRAVEL AND MEAL EXPENSES

Trave! and mesal expensas ara charged al Exponent’s cost, Lacal mieage is charged in accordance wilh |L.R.S, guldelines, The most effaclive
al Iraval for the profect will be utiized and personnel balow the Principal classification will charge coach fares.

OTHER PROJECT EXPENSES

Prolect expenses Including materals, subcontraciors and third-party vendors are charged at cost plus fitsan percent. If the client prefers {o
procure the project expanses directly {o avald the additional fiftean prrcent charge then notify Exponent at the infilation of the engagement,
Consumable materals may be charged on an applied rate rather than an Incumred cost basis,

Rev 010217
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TERMS AND CONDITIONS OF AGREEMENT

EXponent’

Work parlormead on 2 lme-and-expenses basia wilt be bilied In accordance with Exponent's mast currant Schedule of Rales and Charges. Work
performed under a fixed-price arrangement will be biited &l the agraed fixed amount, A payment In advance or a suitable retainer may be
required from the cliant. Exponant wil hold any retalner uniil the final Invoice Is prapared, at which time it will reconcile the cliant’s aczount.
Following Expanent’s camplellor of work, the cllent is responsible for snd may he charged for the storage and disposal of svidence, axemplars
and samples; Exponent will charge taxes whara appilcabla,

Invoices are typleally rendered monthly or in dccordance with the agreed upan paymenl schedule, and ara dus In U, 5. doliars within 30 days of
tha dafe of th# involca. Exponent, without Kabllity, may withhald dellvery of reporis and other dala, and may suspend performance of ils
obligations to tha cilent, panding psymeant of cutstanding charges. Exponeny raservas the righl io daciine furiner work with any client who has
been deilinquent in payment of Exponent’s kwolces.

Expenent wil) parform its servicas consisiant with the professional skilf and care ordinariy provided by professtonals practicing in the same or
simifar iccality under the same or similar clrcumstances. [n the avent that Exponent fails to meet ihe foregolng slandard of care or that the client
has any othar claim, clienl’s sole and exclusive remady shail be fimited {o Exponent ra-performing tha work al Exponent's axpense, or
reimbursing the tiient up o the amount ihe ciieni paid Exponent for the work, No olhar warranty, exprass or implizd, Is made conceming work
perfurmed under the agregmant,

Tre cilent assumes full and complete responsibility {of all uses snd applications of Exponent's recommendations of word Lndar this agreement.
or fallura 10 use recommendations or work, and agrees to Indemnify and hold harmless Exponent, lis affiliates, officers, directors, employeas,
agenls, and stockholders against any and ail liabilitias, damages, losses, claims, demands, actions, causes of aclion, and costs including
atlorney's fees and expentes rasulling from the death or iNury to any person or damape 10 any properly of any olher alleged of aciuval
damages resulting from the afarementionad use, application, or nonuse of Exponent's recommendalions or work undar this agreement.

in no evend shall Exponent, iis affitates, officers, directors, employees, agents, or stockholdars ba labla for any Incldental o consequential
damagss,

Exponent il hold in confidence aft infosmation provided by the cliem that the cliant designates andfor marks as confidentisl or proprietary.
Expongnt and the client have eniesed Inlo @ separate non-dlsclosure agreement, Il Is deemed Incorporated hereln, All dellverables and any
Improvamenis (o Lhe client's proceases or products arising from this agreemant shall be and remain the property of clisnt; howaver, Exponant
has a dght o relain a copy of such dalivarabla(s). Exponent shalf relain al rights, (tle, and Interest in and to its proptiatary Information (along
with any modificitions orimpravements to such informatfon), Including, but not limiled lo Expanent's know-how, methodologias, lechnigues,
procassas, tools, las! fixiures, technologies, frade secrets, software; dala, databases, slganthms, sourcs ¢ode, computallonal engines, loglc
formutas, nan-intarface warksheats, macros, and oibar materals used by Expanent in cannectian with praviding is services,

Anybody required to ba preseni at Exponent's laboralories lor the project, including olher pariles and the like, will be required to slgn an
agraement that cantalns confidantiafity obiligalions snd a general release of claims for injuries or damages to property relaled o the visil,

Cilant understands that svidenca, materials, test arities or the.ike (“Arilcles™) may ba damagad or destroyed during lesting and as such
Expanant ls nat raspansible for any (oss ar damaga therete. The cllent shall bear the risk of loss of the Adticles while they ara in transll,
Nofwilthstanding any language o ihe contrary hereln, should Exponent ba obilgaled in raplace the Articies, the cost of such replacamant shatl
be |ls fair market value and nat any implictt value, Exponent, unless other specific amangemenis s mads, will maintain technica) files and
evidence for 30 days after tha completion of work. Exponent will retaln financial recards according to |.R.S. requiraments, but In no evant less
than 1 year after complation af tha work,

Client shall nat use Exponent's (or any of lts affilates’ or its parsonnel's) namay(s), trade nemes, service marks, rademarks, trade dressss,
{ogos, symbols, or the like In any form for advertising, publicily, marketing, or in any way that coudd be canstrued as endarsement or promation
and the Bke without the prior writlen consent of Exponent in each instanes.

. This agreament is solaly batween, and may onfy be enforced by, Exponent and the cllent, and this agraament ghall not creale or be construed
{0 creale any third panty rights, obligations, or liabilifies including, but not Ymited 1o, aifilates, employass, contractors, siockholders, licensees,
or the like. Any defiverables, recommendations, or sarvice provided by Exponent shall be for the cllenl's use only. Exponent’s gervices arg
expressiy limited 1o the terms heraln and are not medified or supplemented by tarms from the cient's purchase order, Exponent will refersnce
the client’s purchasea prder for billing purpnses only.

. Upan recalpt of writlan nollce fram the cilent, Exponent will ferminale wark under this agreement. Work under a fixed-price agreament that Is
terminated before completian wilt be billad on a parceniags of completion basis. Exponent may iesminate work under this Agreement only for
cause. “Causs” includas, but is not limied to, devefopment of 8 malesial confiiet of Interest, deliuency in payment, judlclally required
parlicipstion In onerous discovery or olher légal process oulslde the Intended acopa of the wark, or the presance of circumstances beyond
Exponent’s control, Buth as natural disasiers or govamment intsrveniion, Exponent shall not be table for any detay of falfura 10 pefform
rasulling from unforeseen causes beyond ils reasonable control,

1f Exponent is required to lesiify of to produce Information regarding work undes this agreemant In any third party fitigation, inciuding but not
imiled by subpoena or courl order, the cilent agrees to provide counsel of its choosing and to pay Exponent's reasonable Ume and expenses,
Including atiomey's fees associated with responding to such ragquest. in the event of any such request, Expanent will promptly nofify the cllent
1o enable the cliant 1o objact to any such testimony or produttion, This paragraph is nol intended ip apply 1o calms hatwean Exponent and tha

clisnl,
. This sgreamant shall ba construed, and the legal refations butwean the parlias herets shalt b detenmined, in accordence with the intems! laws
of the stata of California, withoud regard to the conflicls of faws principles of such stale, The parties o this agrasmeni consent to the Jurisdiction

of any staia or fedsral court localad In San Francisco, Califama. The pravalling party in any aclion shall racover from the fasing party (ls
reasonable attomey's [2as and costs of sult incurred in addition 1o any other reltef granied.

Rav. 010313
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BEFORE
THE OHIO POWER SITING BOARD

In the Matter of the Application of Icebreaker )

Windpower Inc., for a Certificate to Construct )

a Wind-Powered Electric Generation Facility )  Case No. 16-1871-EL-BGN
)

in Cuyahoga County, Ohio.

INTERVENOR ROBERT M. MALONEY’S:

ICEBREAKER WINDPOWER INC.’S
THIRD SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENT TO INTERVENOR
ROBERT MALONEY

Intervenor Robert M. Maloney objects to the definitions and instructions contained in Applicant
Icebreaker Windpower, Inc.’s Third Set of Interrogatories and Request for Production of
Documents (the “Discovery Requests”) to the extent that they attempt to. modify or enlarge
Intervenor’s obligations under the Power Siting Board’s procedural rules, O.A.C. Chapter 4906-
2, and, to the extent applicable, the Ohio Rules of Civil Procedure, in responding to the Discovery
Requests.

Furthermore, Intervenor objects to all Discovery Requests to the extent they seek information that
is protected by the attorney-client privilege and/or under the attorney work-product doctrine.
Without waiving the foregoing objections, Intervenor answers the Discovery Requests as follows.

INTERROGATORIES

1. Identify “yes” or “no™ as to whether you will be providing voluntary testimony at the
evidentiary hearing in this matter, which is scheduled to commence at the offices of the Public
Utilities Commission in Columbus, Ohio on September 24, 2018?

ANSWER: Yes.

REQUEST FOR PRODUCTION OF DOCUMENTS

1. Produce the legal representation/engagement letter between you and the legal counsel/ firm
who/that is representing you in this matter,




RESPONSE: Intervenor objects to this request on the grounds that the subject engagement
letter is protected by the attorney-client privilege and the attorney work product doctrine.

Without waiving these objections, Intervenor will produce the engagement letter.

s/ John F. Stock _

John F. Stock (0004921)

Orla E. Collier (0014317)

BENESCH, FRIEDLANDER, COPLAN &
ARONOFF LLP

41 S. High St., 26th Floor

Columbus, Ohio 43215

(614) 223-9300

FAX: (614) 223-9330

Attorneys for Intervenor W. Susan Dempsey



VERIFICATION

STATE OF OHIO)
COUNTY OF FRANKLIN) ss:

I, HMOO@ being first duly cautioned and sworn, and having personal

knowledge of the forgoing, depose and say that the foregoing responses to the Interrogatories are

true and correct to the best of my knowledge.

&
JOHN £ STOCK, Attorney At Law
NOTARY PUBLIC, STRIE OF a0
My commission fas no expiration daty
Scction 147.03 RE




CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was served upon each person below via
electronic mail this 24th day of September 2018.

/s/ John F. Stock

Counsel;

cpirik@dickinsonwright.com
jsecrest@dickinsonwright.com
sjodka@dickinsonwright.com
john.jones(@ohicattorneygeneral.gov
thomas. lindgren@ohioattorneygeneral.gov
mleppla@theoec.org
tdougherty(@theoec.org
ctavenor@theoec.org
istock@beneschlaw.com

ocollier@beneschlaw.com

misettineri@vorys.com

Ipetrucci{@yvorys.com

paul@ptblaw.com




Attorneys at Law

John F. Stock
41 South High Street, Suite 2600
Columbus, Ohio 43215-6164
Direct Dial; 614.223.9345
Fax: 614.223.9330
Jjstock@beneschlaw.com

November 30, 2017 .

Via Email (rmalonila@aol. com)
Mr. Robert M. Maloney

Bratenahl Place Two
Bratenahl, Ohio 44108

Dear Mr. Maloney:

Benesch, Friedlander, Coplan & Aronoff LLP is pleased to have the opportunity to represent you
as legal counsel in connection with opposing regulatory approval for and construction of the proposed
Icebreaker wind turbine facility (the “Icebreaker Project”) in Lake Erie. This engagement will involve
review of, and potential chalienges to, various permits, regulatory certifications and tax abatements for
the Icebreaker Project. Benesch also is representing a few residents of Cuyahoga County, Ohio in their
opposition to the Icebreaker Project. Consistent with the rules by which we are bound, we require a
written engagement agreement with all clients.

The engagement agreement consists of this letter and the accompanying Terms and Conditions
of Engagement. This engagement agreement describes our responsibilities to each other and sets forth
certain other matters regarding our attorney-client relationship.

You will be Benesch’s client for purposes of this engagement, even though payment of our fees
will be the responsibility of Murray Energy Corporation (“Murray™). We will bill Murray for work
performed in this engagement and for costs incurred. In the event that Murray’s financing of opposition
activities for the Icebreaker Project becomes unavailable for any reason, and you confirm in writing to
Benesch that you will continue to retain Benesch to perform such opposition activities, then you will be
directly responsible for Benesch’s fees and expenses from that point forward. By signing this
engagement agreement, you are confirming your consent te such payment arrangement,

If this engagement agreement accurately reflects the agreement between Benesch and you, please
confirm your acceptance of its terms. Please do not hesitate to call us to discuss any questions you may
have regarding the engagement agreement.

We look forward to a mutually beneficial relationship.
Very truly yours,

BENESCH, FRIEDLANDER,
COPLAN & ARONOFF LLP

.

Jo . Stock

www,bengschlaw.com



O The éngdgement agreemerit is hershy accepted,

By AN’ Dete: LEZ 4L/ 7, 3017

. RoberiiM, Mylofisy
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Benesch, Friedlander, Coplan & Aronoff LLP
Terms and Conditions of Engagement

This document contains the terms and conditions (the “Terms and Conditions™) under which you are engaging
Benesch, Friedlander, Coplan & Aronoff LLP to provide legal services. The Terms and Conditions apply to all
matters for which you might now or in the future request our assistance and as to which we agree, unless, of
course, you and ‘we agree to revised Terms and Conditions regarding this or any other matter for which you
engage us,

Communications and Confidentiality

The Firm will keep you informed of the status of the matter or matters for which you are engaging us and we will
consult with you when we believe it necessary or appropriate, In the event that you need to reach us and the
person sought is unavailable, please leave a message for the person concerned disclosing the nature and urgency
of the call,

You understand and agree that, in order for us to represent you effectively, it is necessary for you to assist and
cooperate with us during this engagement. You agree to be available to discuss issues as they arise, to attend in
person or by conference call and participate in meetings and other activities in connection with our representatlon,
and to provide complete and accurate information and documents to us on a tunely basis. Your non-cooperation
will be grounds for the Firm’s withdrawal from representing you, and thus, it is essential that we maintain open
communications.

As lawyers, we are always mindful of our central obligation to preserve the precious trust that our clients repose
in us — their secrets and confidences. To that end, it is important that we agree from the outset what kinds of

. communications technology we will employ in the course of this engagement. For instance, depending on the

degree of security that you wish to maintain, it may not be appropriate to use email or to speak using cellular
telephones (or at least not to do so where substantive information is being discussed). Similarly, the exchange of
documents using the intemnet, or even direct computer-to-computer data transfer, may involve some risk that
information will be retrieved by third parties with no right to see it. Even the use of fax machines can cause
problems if documents are sent to numbers where the documents sit in open view. Nevertheless, we will use high
tech communication devices such. as cellular telephones, the Intemet, unencrypted e-mail and fax machines,
unless you instruct us not to use one or more of these devices, generally or in specific instances.

Whom Do We Represent?

You, the person addressed ‘in the letter accompanying these Terms and Conditions, ar¢ our client for purposes of
the Icebreaker Project opposition services that are the subject of this engagement, even though the payment of our
fees and expenses is the responsibility of Murray, However, we will keep Murray apprised of the lcebreaker
Project opposltxon services that we perform for you pursuant to this engagement agresment, and by signing the
letter accompanying these Terms and Conditions, you agree that we may so apprise Murray.

Conflicts of Interest

We represent and have represented many clients over the years on a variety -of legal matters. As a result, you
possibly may find yourself in a position adverse to another of our clients in litigation, business negotiations, or
some other jegal matter in which we do not represent you and which is unrelated to this engagement.
Accordingly, we include the following:



You agree that we may continue to represent or may undertake in the future to represent existing or new clients in
any matter that is nof substantially related to our work for you, even if the interests of such clients in those other
matters are directly adverse to your interests. We agree, however, that your prospective consent to conflicting
representation contained in the preceding sentence shall not apply in any instance where, as a result of our
representation of you, we have obtained proprietary or other confidential information of a non-public nature, that,
if known to such other client, could be used in any such other matter by such client to your material disadvantage.
In similar engagement agreements with a number of our other clients, we have asked for similar agreements to
preserve our ability to represent you.

Termination of Representation

Our relationship may be terminated by either of us by giving written notice to the other party. We may withdraw
from this representation at any time consistent with applicable rules of ethical conduct, on reasonable notice,
without your consent, Our withdrawal may be based upon, but is not limited to: (a) your failure to cooperate with
us as provided above; (b) your failure to pay any of our bills when due; (¢) any fact or circumstance that would
render our continuing representation unlawful or unethical; (d) your failure to follow our advice; or (€) when we
have reached an irreconcilable difference of views on the handling of your matter(s). Any termination by us of
our representation will be subject to such approval as may be required from any court or other body before which
we may be appearing on your behalf.

In the event of termination of our relationship, you agree that you will take all necessary steps to free us of any
obligation to perform further, including the execution of any documents necessary or reasonably requested to
complete our withdrawal.

When we complete the services you have retained us to perform, our attorney-client relationship for that matter
will be terminated, Unless previously terminated by the completion of our services or otherwise, our
representation will terminate no later than the date of our final statement for services and expenses for the
particular matter. If you later retain us to perform further or additional services, our attorney-client relationship
will commence again, subject to our original engagement agreement, unless we change its terms, in writing, at
that time.

After termination of our attorney-client telationship regarding any particular matter, changes may occur in
applicable laws that could impact your future rights and liabilities. Unless you actually engage us, in writing, to
provide additional advice on. issues arising from that matter after its completion, we will have no continuing
obligation to advise you with respect to future legal developments,

Entire Agreement

The engagement agreement represented by the Terms and Conditions and the accompanying letter supersedes all
prior or other contemporaneous written or oral agreements and understandings between us and constitutes the
entire agreement between us. The engagement agreement may be modified only in a writing signed by you and
by us. You acknowledge that no promises have been made to you other than those contained in the engagement
agreement.

Governing Law

Unless otherwise specified in the accompanying letter, all questions arising under this engagement agreement or
concerning rights and duties between us will be governed by the law of the jurisdiction in which the Benesch
attorney sending you this engagement agreement principally practices, excluding choice of law provisions that
might select the law of a different jurisdiction. If any provision of the engagement agreement is held by any court



or tribunal to be unenforceable, the remainder of the engagement agreement shall not be affected thereby and shall
be enforced,

Miscellaneous
You understand, of course, that we cannot guarantee the outcome of any aspect of this or any other matter as to

which we may represent you, Our services and advice will be based on the law at the time of such services and
advice and on the extent of our actual knowledge of the applicable facts.



