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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In The Matter Of The Commission’s Investigation Of The
Financial Impact Of The Tax Cuts And Jobs Act Of 2017 On Case No. 18-47-AU-COI
Regulated Ohio Utility Companies.

POST-HEARING BRIEF OF THE OHIO ENERGY GROUP

The Ohio Energy Group (“OEG”) submits this Post-Hearing Brief to the Public Utilities Commission of

Ohio (“Commission”) on “the iiarrow question of whether the tttilities should be requtired to establish a deferred

tax tiabitTh’, effective Januan’ 1, 2018.” OEG’s recommendations are set forth below.

BACKGROUND

On January 10, 2018, the Commission issued an Entry opening this proceeding “to consider the impacts

of the Tax Cuts and Jobs Act of 2017 [(“TCJA”)] and determine the appropriate cottrse of action to pass benefits

resulting from the legislation on to ratepavers. “ Additionally, pursuant to its authority under R.C. 4905.13, the

Commission directed jurisdictional rate-regulated utilities, effective January 1, 201$, “to record on their books as

a deferred liability, in an appropriate account, the estimated reduction in federal income tax resulting from tite

TCJA ,,2

On February 9, 201$, the rate-regulated Ohio electric utilities filed a Joint Application for Rehearing,

arguing in part that the January 10, 201$ Entry was unlawful or unreasonable because the Commission’s

accounting directive was issued without prior notice or hearing.

On April 25, 201$, the Commission issued a Second Entry on Rehearing, finding that “the Commission is

well within its authority, pursuant to R. C. 4905. 13, to enter an accounting order without advance itotice to

utilities or a hearing. Although R. C. 4905.13 provides that a hearing may be held, the statitte vests the

Entry (January 10, 2018) at 1.
2 Id.at 2.
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Commission with discretion to determine whether a hearing is necessary, and the Commission generally does not

hold hearings on modifications to accounting procedures. The Commission also pointed to several cases in

which Ohio electric utilities argued that no hearing was necessary before an accounting directive could be issued

since that directive would not result in an increase to any rate or charge.4

Notwithstanding these findings, the Commission chose to exercise its discretion under R.C. 4905.13 and

schedule an evidentiary hearing “on the narrow question of L’hether the tttilities should be required to establish a

deferred tax liability, effective ]anttary 1, 2018. “ That hearing was held July 10, 2018. The case now stands for

briefing.

ARGUMENT

I. The Commission Correctly Required Ohio Utilities To Establish A Deferred Tax Liability Effective
January 1, 2018.

The Commission’s decision to require the Ohio utilities to establish a regulatory liability effective January

1, 2018 for the tax savings resulting from the TCJA was: 1) consistent with generally accepted accounting

principles; 2) lawful; and 3) necessary to facilitate its objective of returning all TCJA-related savings to

customers.

a. The Commission’s Decision Was Consistent With Generally Accepted Accounting
Principles.

The Commission’s Entry was proper from an accounting perspective because the “rate action” of a

regulator is required in order to defer expenses or revenues that otherwise wouLd be recognized in current period

income under Generally Accepted Accounting Principles (“GAAP”).6

The Financial Accounting Standard Board (“FASB”) is recognized by both the Security and Exchange

Commission and the American Institute of Certified Public Accountants as the official authority for establishing

Second Entry on Rehearing (April 25, 201$) at 11; See also Finding and Order, Case No. 04-1645-EL-AAM (June 1, 2005),
Entry on Rehearing (July 13, 2005); Finding and Order, Case No. 09-712-GA-AAM (November 12, 2009); Finding and
Order, Case No. 0$-133$-EL-AAM (January 7, 2009).

Second Entry on Rehearing at 11-12 (citing Application, Case No. 17-21 18-GA-AAM (October 12, 2017) at 4; Application,
Case No. 16-2464-EL-AAM, (December 30, 2016) at 3; and Application, Case No. 04-1931-EL-AAM, Application
(December 30, 2004) at 3).

Second Entry on Rehearing at 12.
6 OEG Ex. I (Direct Testimony of Lane Kollen) at 3:18-21.
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and interpreting GAAP in the United States.7 FASB Accounting Standards Codification (“ASC”) 980 contains

industry-specific accounting guidance for regulated operations, including FASB ASC 980-405-25-1, which

addresses the required criteria, timing, and location for recognizing and recording regulator-imposed liabilities.

That provision states in part “rate actions of a regulator can impose a liability on a regulated entity. $ttch

liabilities are ttsualty obligations to the entity’s customers. The Commission’s decision to require Ohio utilities

to establish a deferred tax liability for TCJA-related savings was therefore well within its discretion under GAAP.

In either this case or other rate proceedings related to the TCJA, the Commission will also have discretion

to determine how utilities must account for and refund a significant portion of that deferred tax liability. While

the TCJA prevents the Commission from determining the amortization period for any protected excess

accumulated deferred income taxes (“ADIT”),9 the Commission will have the discretion to determine the period

over which any unprotected excess ADIT will be amortized. And much of that unprotected excess ADIT has

resulted from deferrals (such as for capacity costs, storm damage, or fuel) previously authorized by the

Commission. For example, at the hearing in this proceeding, Ohio Power Company witness Allen testified that

the majority of that utility’s 517$ million in excess ADIT recorded as of May 2018 resulted from such deferrals:

Q. ... Wottld you agree that the preponderance of the unprotected excess ADIT was created
through the various deferrals that the Commission has implemented iii the ESPs over time?

A. That’s my t’nderstanding, yes. ID

Hence, the Commission’s discretion to address how Ohio utilities must account for TCJA-related savings

extends well beyond its January 10, 2018 directive.

b. The Commission’s Decision Was Lawful.

The Commission’s January 10, 2018 accounting directive was lawful. It is common for the Commission

to issue an accounting directive pursuant to its authority under R.C. 4905.13 without first holding a hearing.11

Staff Ex. 1 (Direct Testimony of Jonathan J. Borer) at 3:6-10.
8StaffEx. 1 at 3:14-22.

That excess ADIT must be returned using the Average Rate Assumption Method (“ARAM”).
10Tr. (July 10, 2018) at 20:2-7.

Finding and Order, Case No. 09-712-GA-AAM (November 12, 2009) at 3-4 (“Since the reqttested authority to change
Duke ‘s accounting procedures does not result in any increase in rate or charge, the Commission approves this application
without a hearing. The recovery of the deferred amounts wilt be addressed in a base rate case proceeding should Duke ever
seek to recover the deferrals. “), See also Entry, Case No. 0$-606-GA-AAM (September 24, 2008) at 3.



And utilities have consistently advocated for such an approach.’2 Accordingly, as the Commission already

explained, “[a]ny clai,n b the [utilities] in this proceeding that a hearing is necessary before acting ttnder R.C.

4905.13 represents a stark reversal of indieiduat electric distribution utilities’ prior representations to the

Commission, and it is notable that the [utilities] make no attempt to distinguish prior cases where an electric

distribution utilit’ has represented to the Commission that no hearing was necessary on an application submitted

pursuant to R.C. 4905.13. “s Regardless, the Commission has now afforded the utilities due process by providing

an opportunity for them to file testimony and present objections to the Commission’s accounting directive at the

July 10, 2018 hearing in this proceeding.

Moreover, any claims of retroactive ratemaking with respect to the Commission’s decision to issue an

accounting directive effective January 1, 2018 are baseless. That decision is no different than its past decisions

granting utilities the authority to defer storm damage costs incurred prior to issuance of the deferral order.’4 The

Commission’s January 10, 2018 Entry did not result in any increase or decrease in any rate or charge. Because

the Commission did not actually engage in ratemaking by issuing its accounting directive to the utilities, that

directive cannot violate the prohibition on retroactive raternaking.’5

c. The Commission’s Decision Was Necessary To Effectuate Its Goals Of Flowing All TCJA
Related Savings Back To Customers.

In its April 25, 2018 Second Entry on Rehearing, the Commission stated that it “intends that alt tax

impacts resulting from the TCJA will be retttrned to customers, whether through this proceeding or through a

case-by-case determination for each affected utility; and the deferred liability for each titilit should remain in

place until this has been accomplished. ,,16 Later in that same Entry, the Commission reiterated this intent,

explaining that “...irrespective of whether the final determination is made in this proceeding, or on a case-by-

12 Application, Case No. l7-2118-GA-AAM (October 12, 2017) at 4; Application, Case No. 16-2464-EL-AAM (December
30, 2016) at 3; and Application, Case No. 04-1931-EL-AAM (December 30, 2004) at 3).
‘ Second Entry on Rehearing at 11-12.
W Opinion and Order, Case No. 12-3062-EL-RDR (December 17, 2014).
N Etvria fowidrv Co. v. Pttb. Util. Comm., 2007-Ohio-4164 at 9119.
N Second Entry on Rehearing at 6 (emphasis added).
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case basis in other proceedings, we will be gttided by one central priitciple: at! tax savings resulting from the

TCJA should be returned to the ratepayers.”7

The Commission’s January 10, 2018 accounting directive was necessary to facilitate the Commission’s

stated intent in this proceeding. As OEG witness Kollen testified, without that directive, the utility income tax

expense savings and the negative amortization related to the protected excess ADIT could be recognized in the

current period pursuant to GAAP.18 This could prevent customers from receiving all of the TCJA-related savings

experienced as of January 1,2018 by opening the door to retroactive ratemaking arguments. The Commission’s

accounting directive was therefore necessary to preserve the ability of the Commission to flow back 100% of the

TCJA-related savings to customers.

Respectfully submitted,

Michael L. Kurtz, Esq.
Kurt J. Boehm, Esq.
Jody Kyler Cohn, Esq.
BOEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: (513)421-2255 Fax: (513)421-2764
E-Mail: mkurtz@ B KLlawfirm.com
kboehm@BKLIawfirm.com
jkylerco[m@BKLIawfirm.corn

COUNSEL FOR THE OHIO ENERGY GROUP

August 13, 201$

Id. at 8 (emphasis added).
‘8OEGEx. 1 at 4:19-5:8.
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