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BY 

OHIO ENVIRONMENTAL COUNCIL, SIERRA CLUB,  
ENVIRONMENTAL LAW & POLICY CENTER, AND  

ENVIRONMENTAL DEFENSE FUND 
 
 

Through O.A.C. 4901-1-3, Ohio Environmental Council, Sierra Club, 

Environmental Law & Policy Center, and Environmental Defense Fund (collectively, 

“Conservation Groups”) move the Public Utilities Commission of Ohio (“Commission”) 

to reopen the record in this proceeding to allow for consideration of new risks and newly 

discovered facts resulting from the bankruptcy of FirstEnergy Solutions (“FES”) that 

could impact the costs that customers of Dayton Power & Light Company (“DP&L”) 

would pay under its “Reconciliation Rider,” through which DP&L charges to customers 

its losses as an owner of the Ohio Valley Electric Corporation (“OVEC”).  There is good 

cause to re-open this proceeding for two general purposes.   

First, the bankruptcy itself, and specifically the attempt of FES, like DP&L, an 

OVEC owner, to terminate its obligations under the Inter-Company Power Agreement 
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(“ICPA”), presents new risks for DP&L’s customers under the Reconciliation Rider that 

the Commission should consider.  In response to FES’s effort to reject the ICPA, OVEC 

has stated that the costs for remaining OVEC owners, like DP&L’s customers under the 

Reconciliation Rider, could increase by hundreds of millions of dollars.  Second, the 

bankruptcy-related filings by both FES and OVEC itself present newly discovered facts 

that should be admitted into the record for this proceeding because they are relevant to 

the likely costs faced by DP&L’s customers regardless of the outcome of FES’s 

bankruptcy proceeding.  After having accepted newly discovered evidence into the 

record, the Conservation Groups ask that Commission re-consider whether this Rider 

continues to benefit customers in light of new evidence and risks.  For these reasons and 

those stated in the enclosed Memorandum in Support, the Conservation Groups request 

that the Commission re-open the record regarding DP&L’s Reconciliation Rider. 

Dated:  April 26, 2018 

       Respectfully submitted, 
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Columbus, OH 43215  
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tony.mendoza@sierraclub.org 
 
Counsel for Sierra Club 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Application of ) 
The Dayton Power and Light Company  )  Case No. 16-395-EL-SSO 
for Approval of its Electric Security Plan ) 
 
In the Matter of the Application of  ) 
The Dayton Power and Light Company ) Case No. 16-396-EL-ATA 
for Approval of Revised Tariffs ) 
 
In the Matter of the Application of  ) 
The Dayton Power and Light Company ) 
for Approval of Certain Accounting ) Case No. 16-397-EL-AAM 
Authority Pursuant to Ohio Rev. ) 
Code § 4904.13 ) 
 
 

MEMORANDUM IN SUPPORT 
 
 
 In the Opinion and Order issued in this case on October 20, 2017, the 

Commission approved a “Reconciliation Rider” allowing the Dayton Power & Light 

Company (“DP&L”) to recover its net costs related to its interest in the Ohio Valley 

Electric Corporation (“OVEC”) as a Sponsoring Company under the OVEC Inter-

Company Power Agreement (“ICPA”).  The Commission is currently considering a 

number of rehearing applications filed regarding that Opinion and Order. 

Since the record closed in this proceeding, FirstEnergy Solutions (“FES”), a 

fellow owner of OVEC through the ICPA, filed for Chapter 11 bankruptcy.  In its filing, 

FES has asked the bankruptcy court to terminate its obligation to pay its share of OVEC 

costs.  That bankruptcy filing, along with a concurrent filing by OVEC before the Federal 

Energy Regulatory Commission (“FERC”), creates new risks of increased OVEC costs 
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on the other parties to the OVEC IPCA.  The bankruptcy filing also provides new 

evidence from the parties to the OVEC ICPA themselves that the OVEC units face 

significant financial losses in the PJM market over the next several years, as well as 

increased borrowing costs as a result of FES’s bankruptcy.  The Conservation Groups 

therefore move the Commission to reopen the record to include evidence regarding these 

newly discovered facts and risks that provide new information about the significant costs 

DP&L customers are likely to bear under the Reconciliation Rider.   

I. Introduction 
 
OVEC operates two coal-burning power plants, Kyger Creek in Ohio and Clifty 

Creek in Indiana, and a transmission system to connect these plants to the grids of various 

utilities.  During the 20th century, these plants provided power to U.S. Department of 

Energy atomic facilities, but since 2003, energy and capacity from these units have either 

been used to serve the electric load of the OVEC Sponsoring Companies (i.e. owners) or 

have been sold into electric markets.  In 2010, the Sponsoring Companies decided to 

renegotiate the ICPA and extend its term to 2040.  Today, OVEC is owned by a dozen 

utilities and electric cooperatives and each owner is responsible for its pro rata share of 

OVEC costs, and in turn receives the same percentage share of OVEC’s energy, capacity, 

and ancillary services.  Thus, DP&L’s 4.90% share of OVEC entitles it to that percentage 

of OVEC output and requires it to pay the same percentage of OVEC’s total costs. 

As noted above, on October 20, 2017, the Commission issued an order that, as 

relevant here, approved DP&L’s Reconciliation Rider that would allow “DP&L [to] 

recover or credit the net proceeds of selling OVEC energy and capacity into PJM” 
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through 2024.1  The Commission found that the Reconciliation Rider would benefit 

customers “because it will act as a hedge which will mitigate spikes in market prices.”2  

In support of this factual finding, the Commission cited two pieces of record evidence, 

one of which may have been a mistake.3  The Commission cited to the pre-filed 

testimony of company witness Sharon Schroder who stated her belief that “the 

Reconciliation Rider will act as a hedge, and will protect customers from spikes in 

market prices. That Rider will thus promote rate stability.”4  The Commission also cited 

to the hearing testimony of OCC witness Kahal, but Mr. Kahal stated only that DP&L 

had asserted that OVEC rider would have a beneficial hedging effect—not that he agreed 

with that conclusion.5  Mr. Kahal’s own testimony stated: 

Witness Schroder asserts at page 14 that the OVEC charges will serve as a 
“hedge” on customer bills, although she provides no support for that assertion. 
Even if it does have a hedge attribute, all it does is help (slightly) to stabilize 
customer bills at a higher level because it is a net charge in every year. This is a 
hedge (an essentially guaranteed loss) that no one would want.6 
 
In written testimony and otherwise, intervenors in this proceeding disputed 

whether the Reconciliation Rider would in fact serve as a beneficial customer hedge, 
                                                           

1 In re DP&L, Case No. 16-395-EL-SSO et al., Order and Opinion (Oct. 20, 2017), page 
21. 
2 Id., pages 34-35. 
3 Id. (citing DP&L Exhibit 3, page 14 and Tr. Vol. IV at 755-756). 
4 DP&L Exhibit 3 (Shroder Direct Testimony), page 14. 
5 Tr. Vol. IV at 755-756 (Kahal) (“Q. And DP&L believes that the collection of the net 
proceeds of the OVEC generation will have an effect of stabilizing retail electric service; 
is that correct? A. There was a statement to that in Witness Schroder's testimony, that it 
would serve as a hedge, and I take that to mean it provides at least a small stabilization 
effect.”). 
6 Supplemental Direct Testimony of Matthew I. Kahal on behalf of the Office of the Ohio 
Consumers’ Counsel, filed in this proceeding on March 29, 2017, page 34. 
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arguing generally that the OVEC contract is an above-market contract and that the 

Reconciliation Rider would increase DP&L’s customers’ bills with no benefit.7  

On March 31, 2018, FES and two related FirstEnergy entities (collectively, 

“FES”), filed for Chapter 11 bankruptcy in Ohio federal bankruptcy court.  In the 

bankruptcy court, FES filed a motion to “reject” the “extraordinarily burdensome” ICPA 

on which FES stated it was losing $12 million per year and would be expected to lose 

$268 million over the remaining term of the contract.8  FES’s motion cites to authority 

that purports to stand for the proposition that a bankruptcy court is empowered to “relieve 

the bankruptcy estate of burdensome agreements which have not been completely 

performed.”9  FES’s share of OVEC is 4.85% (slightly smaller than DP&L’s share). 

In anticipation of the FES bankruptcy filing, OVEC itself, on March 26, 2018, 

filed a complaint at FERC seeking, among other requests, an order asserting that FERC 

has “exclusive jurisdiction” over the ICPA.10  OVEC warned that if FERC does not 

intervene to block FES’s exit from the ICPA, there could be a resulting increase in costs 

                                                           

7 Supplemental Direct Testimony of Matthew I. Kahal On Behalf of The Office of the 
Ohio Consumers’ Counsel, filed  in this proceeding on March 29, 2017, pages 34-38; see 
generally Direct Testimony of Tyler Comings on behalf of Sierra Club, filed in this 
proceeding on Nov. 21, 2016. 
8 Attachment A, FES OVEC Motion, page 6-7; see Attachment B, Declaration of Judah 
Rose, filed in support of FES’s motion to reject certain contracts, pages 4-6 (describing 
methodology for FES’s OVEC forecast); see generally Attachment C, Declaration of 
Donald Schneider (describing FES’s bankruptcy filings). 
9 FES OVEC Motion, page 6. 
10 Attachment D, OVEC FERC Complaint, page 3. 
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for the remaining OVEC owners “in the amount of hundreds of millions of dollars over 

the remaining life of the contract.”11 

II. The Commission Should Reopen the Record in a Proceeding Where Good 
Cause Is Shown and No Final Order Has Been Issued. 

 
The Commission may reopen a proceeding at any time before issuance of a final 

order “for good cause shown.”12  Further, a motion to reopen a proceeding must 

“specifically set forth the purpose of the requested reopening” and, if the purpose is to 

present additional evidence, must also “specifically describe the nature and purpose of 

such evidence” and explain why such evidence could not have been presented earlier in 

the proceeding.13 

The Commission has previously applied this rule to reopen at least one 

proceeding where evidence discovered after the closing of the record cast doubt on key 

testimony provided at hearing.  In a case considering an application for a contract motor 

carrier permit by Conley Trucking (“Conley”), a trucking company provided testimony 

that it was already serving the customers that Conley sought to serve.  In the Matter of the 

Application of Delmas Conley, DBA Conley Trucking for A Contract Motor Carrier 

Permit, Case No. 90-1568-TR-ACO, Entry, 1991 WL 11808855 at *1 (Nov. 15, 1991).  

After the hearing in that case had concluded, Conley discovered evidence suggesting that 

                                                           

11 Id., page 2. 
12 Ohio Admin. Code 4901-1-34(A).  See generally In Re Columbia Gas of Ohio, Inc., 
07-478-GA-UNC, 2008 WL 131936, at *3 (Jan. 10, 2008) (reopening record with good 
cause shown). 
13 Ohio Admin. Code 4901-1-34(B). 
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the other trucking company’s testimony on that issue was false.  Id.  The attorney 

examiner concluded that Conley could not have obtained that evidence before the hearing 

and that the testimony related to a “key element” of Conley’s case, and therefore 

authorized reopening of the record and scheduled a new hearing.  Id. at *2.  This decision 

makes clear that where new, material evidence surfaces after the closure of a record 

relating to an important issue in a case, the Commission has authority to reopen the 

proceeding under Ohio Admin. Code 4901-1-34 to take additional evidence and ensure it 

has a complete record on which to base its decision. 

III. FES’s Bankruptcy Presents Good Cause to Reopen the Record for DP&L’s 
Reconciliation Rider. 

 
FES’s March 31, 2018 bankruptcy filing occurred well after the close of the 

record in this case,14 the newly discovered risks and evidence associated with the FES 

bankruptcy clearly could not have been presented to the Commission sooner, and the 

bankruptcy provides good cause to re-open this proceeding for two general reasons.  

First, the bankruptcy itself, and specifically FES’s attempt to terminate its obligations 

under the ICPA, presents new risks for DP&L’s customers under the Reconciliation 

Rider that the Commission should consider.  Second, the filings by both FES and OVEC 

present newly discovered facts that should be admitted into the record for this proceeding 

because they are relevant to the potential costs and risks faced by DP&L’s customers 

regardless of the outcome of FES’s bankruptcy proceeding.  As explained further below, 

                                                           

14 The record in this proceeding closed on April 11, 2017, the last day of the evidentiary 
hearing.  See Hearing Transcript Volume V.  
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these newly discovered facts tend to confirm the testimony of certain intervenor 

witnesses (e.g., Mr. Kahal) that the ICPA is an above-market contract and therefore that 

the Reconciliation Rider would have no beneficial hedging effect.  Accordingly, the 

Conservation Groups seek to reopen the proceeding here for the purposes of allowing the 

presentation of newly discovered evidence, including description of the nature and 

magnitude of new risks, and also to ask that the Commission consider the impact of this 

new evidence as well as the new risks on the Commission’s overall conclusion that the 

Reconciliation Rider would be in the public interest. 

A. FES’s Bankruptcy Could Potentially Alter the Status of the ICPA and 
Presents New Risks to DP&L’s Customers. 

 
Simply put, FES’s bankruptcy filing, and specifically its request to reject the 

ICPA, creates a risk that DP&L’s customers may pay more on the Reconciliation Rider.  

The Commission must assess the magnitude of this risk and weigh it against the 

purported benefit of the Reconciliation Rider, in order to determine whether the Rider 

provides a reasonable “hedge” or rather a financial obligation for DP&L customers that 

includes unknown and potentially significant risks.   

According to OVEC, liability under the ICPA is several and not joint or joint and 

several.15  This means if one owner is excused from paying its share of OVEC costs, 

there is no contractual means for OVEC to reallocate such costs to the remaining owners.  

In its FERC filing, OVEC itself states that it has three options should FES be permitted to 

                                                           

15 OVEC FERC Complaint, page 7. 
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exit the ICPA:  i) OVEC could incur more debt; ii) OVEC could attempt to sell FES’s 

share to a third party at a “discount”; or iii) the remaining OVEC owners could 

“renegotiate[] [] the ICPA with all Sponsoring Companies to reallocate the revenue 

shortfall associated with FirstEnergy’s rejection of the contract.”16  Each of these options 

could increase the costs for OVEC’s remaining owners and therefore DP&L’s customers 

via the Reconciliation Rider.   

Any such renegotiation of the ICPA could include increased responsibility on 

DP&L’s part for ongoing OVEC costs.  But it could also include other changes to the 

future contractual relationships among the Sponsoring Companies relevant to the 

reasonableness of the Reconciliation Rider, such as additional obligations in the event of 

default by other parties to the ICPA.  The Commission should reopen this proceeding so 

that, if the bankruptcy court or FERC allows abrogation of the ICPA, the Commission 

will be able to receive evidence regarding the potential scope of renegotiation of the 

ICPA.  Above all, given DP&L’s commitment under its current Stipulation to “continue 

pursuing options to discharge its OVEC obligations” (Stipulation at 16), the Commission 

should consider and provide direction to DP&L as to how that commitment applies in any 

renegotiation of the ICPA’s terms.  

B. Newly Discovered Facts in FES’s and OVEC’s Bankruptcy-Related 
Filings Confirm that DP&L’s OVEC Rider is Bad for Customers. 

FES’s and OVEC’s bankruptcy-related filings present newly discovered evidence 

that is relevant to the Commission’s consideration of the Reconciliation Rider.  The 
                                                           

16 Id., pages 14-15. 
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purpose of allowing this new evidence into the record would be to allow the Commission 

to reconsider its findings that Reconciliation Rider would act at as a beneficial hedge for 

DP&L’s customers based on a better evidentiary record.  The specific newly discovered 

facts include, but are not limited to: 

1. FES’s rejection of the ICPA presents the risk that DP&L’s customers could pay 
more under the Reconciliation Rider. 

2. FES’s acknowledgement that it is losing $12 million per year under current 
market conditions. 

3. Relying on a forecast prepared by Judah Rose of consulting firm ICF,17 FES has 
forecast that it will lose $268 million over the remaining life of the ICPA. 

4. FES has forecast that OVEC energy and capacity will continue to be priced at 
twice the cost of energy and capacity available on the market. 

5. OVEC’s statement that FES’s share of OVEC could only be sold to a third party 
at a “discount.” 

6. OVEC’s forecast that FES’s exit from the ICPA could lead to “hundreds of 
millions” of dollars of added costs for the remaining OVEC owners. 

7. OVEC’s statement that FES’s exit from the ICPA would increase OVEC’s 
borrowing costs. 

 
All of these facts relate to a “key element” of DP&L’s application: how much 

customers are likely to pay for the purported benefit of the “hedge” provided by the 

Reconciliation Rider.  In its application and testimony, DP&L offered the assertion (from 

witness Schroder) that this Reconciliation Rider would operate as a hedge against higher 

prices and that the Rider would be a “net cost” to customers,18 though the Company did 

not offer any public estimate of total expected charge over the life of the Rider or any 

analysis of how any stabilization effect would occur.  If the Commission credits the 

                                                           

17 Judah Rose has testified in several Commission proceedings.  Of particular note, he 
provided an OVEC forecast in Duke Energy Ohio, Case No. 17-0872-EL-RDR. 
18 Tr. Vol. II at 376 (Schroder) (testifying that “based on the current forecast” the 
Reconciliation Rider is “a net cost” to DP&L’s customers). 
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representations of FES in sworn bankruptcy court filings, and the assertions of OVEC in 

its FERC complaint, it’s apparent that OVEC costs will remain above market prices for 

the life of the Rider and thus there will be no beneficial stability effect—only bigger bills 

for customers.  There is accordingly good cause to reopen this proceeding to ensure the 

Commission has an accurate record on which to determine what those costs may be, and 

whether any “hedge” value of OVEC is worth imposing the risks of significantly higher 

bills on DP&L’s customers. 

IV. Conclusion 
 

For the foregoing reasons, the Conservation Groups respectfully ask that the 

Commission reopen the record in this proceeding to allow for consideration of newly 

discovered facts and risks faced by DP&L’s customers under the Reconciliation Rider. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

AKRON DIVISION 

) Chapter 11 
In re: ) 

) Case No. 18-50757 
FIRSTENERGY SOLUTIONS CORP., et al.,1 ) (Request for Joint Administration 

) Pending) 
Debtors. )

) Hon. Judge Alan M. Koschik 
)

MOTION FOR ENTRY OF  
AN ORDER AUTHORIZING FIRSTENERGY SOLUTIONS CORP. AND 

FIRSTENERGY GENERATION, LLC TO REJECT  
A CERTAIN MULTI-PARTY INTERCOMPANY POWER PURCHASE AGREEMENT 

WITH THE OHIO VALLEY ELECTRIC CORPORATION  
AS OF THE PETITION DATE

1The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 
federal tax identification number, are: FE Aircraft Leasing Corp. (9245), case no. 18-50759; 
FirstEnergy Generation, LLC (0561), case no. 18-50762; FirstEnergy Generation Mansfield Unit 
1 Corp. (5914), case no. 18-50763; FirstEnergy Nuclear Generation, LLC (6394), case no. 18-
50760; FirstEnergy Nuclear Operating Company (1483), case no. 18-50761; FirstEnergy 
Solutions Corp. (0186); and Norton Energy Storage L.L.C. (6928), case no. 18-50764.  The 
Debtors’ address is: 341 White Pond Dr., Akron, OH 44320. 
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FirstEnergy Solutions Corp. (“FES”) and FirstEnergy Generation, LLC (“FG,” and 

together with FES, “Movants”), debtors in the above-captioned chapter 11 cases (together with 

their affiliated debtors, the “Debtors”), file this motion (the “Motion”) for an order, substantially 

in the form attached hereto as Exhibit A (the “Order”), authorizing the Debtors to reject a certain 

multi-party intercompany power purchase agreement.  In support of the Motion, the Movants 

incorporate by reference the Declaration of Donald R. Schneider in Support of Chapter 11 

Petitions and First Day Motions (the “Schneider First Day Declaration”),1 the Declaration of 

Kevin T. Warvell in Support of the Motion to Reject (the “Warvell Declaration”), the Declaration 

of Judah L. Rose in Support of the Motion to Reject (the “Rose Declaration”), and the 

Declaration of David Gerhardt in Support of the Motion to Reject (the “Gerhardt Declaration”).  

The Movants respectfully represent as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Ohio (the 

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This matter is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  

3. The statutory bases for the relief requested in this Motion are sections 105(a), 

365, 1107(a), and 1108 of title 11 of the United States Code (the “Bankruptcy Code”) and rules 

2002, 6006 and 9014 of the Federal Rules of Bankruptcy Procedure. 

RELIEF REQUESTED 

4. By this Motion, the Movants seek to reject an extraordinarily burdensome 

executory power purchase agreement, effective as of the Petition Date (defined below).  During 

                                                 
   1 Capitalized terms not defined herein are defined in the First Day Declaration. 

18-50757-amk    Doc 44    FILED 04/01/18    ENTERED 04/01/18 12:43:28    Page 6 of 22

Attachment A



 

2 
 

2017 this contract—combined with nine2 other power purchase agreements the Movants 

separately seek to reject—accounted for just approximately 3% of the power FES bought and 

sold into the wholesale market.  Yet movants are losing approximately $12 million per year, and 

are expected to lose $268 million over the remaining 22 years left on the OVEC ICPA (defined 

below).  

5. The Movants further request that the Court grant the relief requested in this 

Motion without a further hearing on a final basis if no objection is timely filed and served.  If any 

objection(s) to the Motion is timely and properly filed and served with respect to the multi-party 

intercompany power purchase agreement, the parties shall attempt to reach a consensual 

resolution of the objection.  If the parties are unable to so resolve any objection, the Debtors 

request that the Court hear such objection at the final hearing on this Motion. 

6. The Movants further request that the Court set the deadline by which time the 

counterparty to the executory power purchase agreement must file a proof of claim relating to the 

rejection of the executory power purchase agreement as the later of (a) the claims bar date 

established in the Debtors’ chapter 11 cases and (b) thirty (30) days after the entry of an order 

granting the relief sought in the instant motion. 

BACKGROUND 

7. On March 31, 2018 (the “Petition Date”), each of the Debtors filed a voluntary 

petition with the Court under chapter 11 of the Bankruptcy Code.  The Debtors continue to 

operate their businesses and manage their property as debtors and debtors-in-possession pursuant 

to sections 1107(a) and 1108 of the Bankruptcy Code.  The Debtors have requested joint 

administration of these chapter 11 cases pursuant to Bankruptcy Rule 1015(b).  The Court has 

                                                 
2 This includes eight “renewable” energy bundled power purchase agreements and one 
nonrenewable power purchase agreement. 
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not appointed a trustee and the Office of the United States Trustee for the Northern District of 

Ohio (the “US Trustee”) has not yet formed any official committees in these chapter 11 cases. 

8. Non-Debtor FirstEnergy Corp. (“FE Corp.”), an Ohio corporation, is the ultimate 

parent company for each of the Debtors in these chapter 11 cases and certain of FE Corp.’s non-

Debtor affiliates (collectively, “FirstEnergy” or “FirstEnergy Group”).  Debtor FirstEnergy 

Solutions Corp. (“FES”), an Ohio corporation, is the parent company for Debtors FE Aircraft 

Leasing Corp. (“FEALC”), an Ohio corporation, FirstEnergy Generation, LLC (“FG”), an Ohio 

limited liability company, and FirstEnergy Nuclear Generation, LLC (“NG”), an Ohio limited 

liability company.  Debtor FG is the parent company for Debtors FirstEnergy Generation 

Mansfield Unit 1 Corp. (“FGMUC”), an Ohio corporation, and Norton Energy Storage L.L.C. 

(“NES”), a Delaware limited liability company.3   

9. FES sells power and provides energy-related products and services to retail and 

wholesale customers primarily in Illinois, Maryland, Michigan, New Jersey, Ohio, and 

Pennsylvania.   

10. FG owns and operates three fossil generation plants4, two in Ohio and one in 

Pennsylvania.5  Additionally, FG operates the fossil generation plant owned by non-Debtor Bay 

Shore Power Company.  

                                                 
3 FG also owns a 99% limited partnership interest in Nautica Phase 2 Limited Partnership, which 
has $10 million in outstanding debt. 
4 FG also owns a steam turbine and combustion turbine at the Bay Shore Power Plant in Oregon, 
OH and a combustion turbine at the Eastlake Plant in Eastlake, OH. 
5 FG owns and operates the W.H. Sammis Plant in Stratton, OH, which is composed of seven 
units and the West Lorain Plant in Lorain, OH, which is composed of six units that run on 
heating oil.  FG operates the entire Bruce Mansfield Plant in Shippingport, PA, where it owns 
two of the three units.  FG owns approximately 6.17% of Unit 1 of the Bruce Mansfield Plant 
while approximately 93.83% of Unit 1 is under a leasehold interest.   
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11. A detailed description of the Debtors’ business, capital structure, and the events 

leading to the chapter 11 cases is fully set forth in the Schneider First Day Declaration filed 

contemporaneously herewith and incorporated by reference as if fully set forth herein. 

I.  Overview of the Debtors’ Business Operations  

12. FES offers energy-related products and services to retail and wholesale customers 

(the “Customers”).  FES provides energy products and services to retail Customers under various 

provider-of-last-resort (“POLR”), shopping, competitive-bid and non-affiliated contractual 

obligations.  FES also participates in deregulated energy markets in Ohio, Pennsylvania, 

Maryland, Michigan, New Jersey and Illinois, competing to: (1) provide retail generation service 

directly to end users; (2) provide wholesale generation service to utilities, municipalities and co-

operatives, which, in turn, resell to end users; and (3) sell power and capacity in the wholesale 

market.  

13. FES, along with its non-debtor, unregulated generation affiliate, Allegheny 

Energy Supply Company, LLC (“AE Supply”), constitutes FirstEnergy’s Competitive Energy 

Services (“CES”) segment.  Of FirstEnergy’s three reportable operating segments, only the CES 

segment contains Debtor entities.6  The CES segment’s operating results are derived primarily 

from electric generation sales less the related costs of electricity generation, including fuel, 

purchased power and net transmission and ancillary costs and capacity costs charged by regional 

                                                 
6 FirstEnergy’s Regulated Distribution segment distributes electricity to approximately 

six million customers within 65,000 square miles of Ohio, Pennsylvania, West Virginia, 
Maryland, New Jersey and New York through FirstEnergy’s ten non-debtor operating 
companies. FirstEnergy’s Regulated Transmission segment transmits electricity through 
transmission facilities owned and operated by American Transmission Systems, Incorporated 
and Trans-Allegheny Interstate Line Company, and certain of FirstEnergy’s utilities. FirstEnergy 
derives its revenue for its Regulated Transmission segment primarily from transmission services 
provided to load-serving entities pursuant to the PJM Open Access Transmission Tariff. 
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transmission organizations (each, a “RTO”) to deliver energy to the CES segment’s Customers, 

as well as other operating and maintenance costs. 

14. FES is party to various contracts (the “RTO Agreements”) with RTOs, 

specifically PJM Interconnection, L.L.C. (“PJM”) and the Midcontinent Independent System 

Operator, Inc. (“MISO”).  RTOs are responsible for coordinating, controlling and monitoring a 

regional high-voltage transmission grid.  They administer markets to ensure safe and reliable 

operation and delivery of electricity.  On a real-time basis, the RTO ensures that sufficient 

generation capacity exists to meet Customers’ needs.  Through the RTO Agreements, FES has 

made commitments to use good utility practices to assist the RTOs in meeting their operational 

commitments.  Additionally, RTOs require payment and collateral obligations pursuant to the 

RTO Agreements.  FES collects fees for its generation and pays the RTOs for expenses incurred 

in serving its Customers.  In the event of an energy shortage or capacity failure in the region, 

PJM or the relevant RTO will pay power providers to remain in operation either by actively 

producing power or remaining available to offer capacity.  As a result of the role RTOs play in 

administering markets, no reliability concern (and therefore no issue for consumers) is 

implicated by a breach of the executory power purchase agreements.  The counterparties can 

resell the energy, bring a claim for damages and, in the unlikely event that a breach results in the 

shutdown of a counterparty, the relevant RTO would step in to prevent a shortage.  Since no 

reliability issue would result from the rejection of the executory power purchase agreements, 

they are truly no different from any long-term money losing contract. 

II. The OVEC Intercompany Power Purchase Agreement 

15. FG is a party to a multi-party intercompany power purchase agreement (the 

“OVEC ICPA,”) pursuant to which FES and several other power companies “sponsor” and 
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purchase power generated by fossil fuel from the Ohio Valley Electric Corporation (“OVEC”).  

The OVEC ICPA obligates FG to purchase 4.85% of the power that OVEC’s fossil-fuel plants 

generate at an uneconomic rate until either the year 2040 or until OVEC ceases to operate.  

Based on current expectations, FG will lose approximately $268 million on an undiscounted 

basis over the remaining term of the OVEC ICPA.  

16. The Movants can operate their businesses without the OVEC ICPA.   

17. None of the Debtors’ Customers—or any consumer for that matter—will go 

without power or capacity if the Movants are permitted to reject the OVEC ICPA.  In 2017, the 

power generated under the OVEC ICPA totaled 0.6 TWh—just 0.1% of the total 767 TWh 

generated from all power plants selling in PJM.  Further, OVEC will be able to sell its power 

generated for FG to other wholesale purchasers or into the regional wholesale electric spot 

markets (in this case, the markets operated by PJM). 

BASIS FOR RELIEF 

18. Section 365(a) of the Bankruptcy Code provides that a debtor-in-possession 

“subject to the court’s approval, may . . . reject any executory contract or unexpired lease of the 

debtor.”  11 U.S.C. § 365(a).  “This provision allows a trustee to relieve the bankruptcy estate of 

burdensome agreements which have not been completely performed.”  Stewart Title Guar. Co. v. 

Old Republic Nat’l Title Co., 83 F.3d 735, 741 (5th Cir. 1996) (citing In re Murexco Petrol., Inc., 

15 F.3d 60, 62 (5th Cir. 1994)).  Bankruptcy courts have broad authority and considerable 

discretion under this provision.  See Class Five Nev. Claimants v. Dow Corning Corp. (In re 

Dow Corning Corp.), 280 F.3d 648, 656 (6th Cir. 2002).   

19. The Supreme Court has recognized that “the authority to reject an executory 

contract” is not merely incidental, but rather it “is vital to the basic purpose of a Chapter 11 

reorganization, because rejection can release the debtor’s estate from burdensome obligations 
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that can impede a successful reorganization.”  NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 

(1984).  Courts have similarly held that “[t]he right of a debtor in possession to reject certain 

contracts is fundamental to the bankruptcy system because it provides a mechanism through 

which severe financial burdens may be lifted while the debtor attempts to reorganize.”  Westbury 

Real Estate Ventures, Inc. v. Bradlees Stores, Inc. (In re Bradlees Stores, Inc.), 194 B.R. 555, 

558 n.l (Bankr. S.D.N.Y. 1996).  Rejection of an executory contract under 11 U.S.C. § 365(a) 

constitutes a breach of the contract—not a modification or termination.  Osprey-Troy Officentre, 

LLC v. World All. Fin. Corp., 502 F. App’x 455, 456-57 (6th Cir. 2012); see also In re N. Am. 

Royalties, Inc., 276 B.R. 860, 865 (Bankr. E.D. Tenn. 2002) (“Rejection is independent of the 

contract terms.”).   

20. Rejection is “vital” and “fundamental,” because in many cases, the debtor could 

not emerge from bankruptcy as a going concern if it were forced to specifically perform under 

burdensome executory contracts.  Leasing Serv. Corp. v. First Tenn. Bank N.A., 826 F.2d 434, 

436 (6th Cir. 1987) (“Rejection denies the right of the contracting creditor to require the 

bankrupt estate to specifically perform...”); see also Midway Motor Lodge of Elk Grove v. 

Innkeepers Telemgmt. & Equip. Corp., 54 F.3d 406, 407 (7th Cir. 1995) (“Rejection avoids 

specific performance, but the debtor assumes a financial obligation equivalent to damages for 

breach of contract.”); Bradlees Stores, 194 B.R. at 558 (“Specific performance should not be 

permitted where the remedy would in effect do what section 365 meant to avoid, that is, impose 

burdensome contracts on the debtors.”) (quoting In re Fleishman, 138 B.R. 641, 648 (Bankr. D. 

Mass. 1992)). 

21. The Bankruptcy Code permits the debtor to breach the burdensome contracts, 

transforming those obligations into a pre-petition claim for damages, which may be satisfied and 
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discharged together with all claims against the estate.  See 11 U.S.C. § 365(g); see also In re 

Richendollar, No. 04-70774, 2007 WL 1039065 (Bankr. N.D. Ohio Mar. 31, 2007) (“The 

purpose of section 365(g) is to make clear that, under the doctrine of relation back, the other 

party to a contract that has not been assumed Section 365(g) is simply a general unsecured 

creditor.”) (quoting 3 Collier on Bankruptcy § 365.09[1] (15th ed. 2006).   

22. Rejection thereby allows for ratable treatment of a debtors’ unsecured 

lenders/creditors and its counterparties on executory contracts.  In re Albrechts Ohio Inns, Inc., 

152 B.R. 496, 501–02 (Bankr. S.D. Ohio 1993) (noting the business judgment rule is satisfied for 

rejection purposes where “rejection will result in benefit to the debtor’s general unsecured 

creditors”).  Here, ensuring ratable treatment amongst such parties is essential to an equitable 

outcome.  Requiring the Debtors to perform the remaining up to 22 years of the OVEC ICPA (as 

opposed to rejection), thereby paying OVEC in full, would be incredibly unfair and inequitable. 

A. Rejection of the OVEC ICPA is a Proper Exercise of the Debtors’ Business 
   Judgment  

23. The “business judgment” standard applies to determine whether the rejection of 

an executory contract or unexpired lease should be authorized.  See Orion Pictures Corp. v. 

Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098-99 (2d Cir. 1993); see 

also Bildisco, 465 U.S. at 524 (acknowledging that business judgment is the “traditional” 

standard for rejection of executory contracts); Phar-Mor, Inc. v. Strouss Bldg. Assocs., 204 B.R. 

948, 951-52 (N.D. Ohio 1997) (“Whether an executory contract is ‘favorable’ or ‘unfavorable’ is 

left to the sound business judgment of the debtor.”); In re Fashion Two Twenty, Inc., 16 B.R. 

784, 787 (Bankr. N.D. Ohio 1982) (adopting the business judgment standard as “the proper 

standard” to determine a motion for rejection). 
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24. Rejection of an executory contract is appropriate where such rejection would 

benefit the estate.  See In re Orion Pictures Corp., 4 F.3d at 1098-99; Sharon Steel Corp. v. Nat’l 

Fuel Gas Distrib. Corp., 872 F.2d 36, 40 (3d Cir. 1989); In re HQ Glob. Holdings, 290 B.R. 507, 

511 (Bankr. D. Del. 2003); In re Pesce Baking Co., Inc., 43 B.R. 949, 956 (Bankr. N.D. Ohio 

1984). 

25. Thus, upon finding that FG has exercised their sound business judgment in 

determining that rejection of the OVEC ICPA is in the best interests of the Debtors, their 

creditors and all parties in interest, the Court should approve the rejection under section 365(a) of 

the Bankruptcy Code.  See, e.g., In re Level Propane Gases, Inc., 297 B.R. 503, 509 (Bankr. 

N.D. Ohio 2003) (granting rejection where debtors “set forth a sound business judgment”), 

aff’d, No. 02-16172, 2007 WL 1821723 (N.D. Ohio June 22, 2007); In re Fashion Two Twenty, 

Inc., 16 B.R. at 787 (same).  If a debtor’s business judgment has been reasonably exercised, a 

court should approve the assumption or rejection of an executory contract.  See, e.g., Phar-Mor, 

Inc., 204 B.R. at 952 (“Courts should generally defer to a debtor’s decision whether to reject an 

executory contract.”); Summit Land Co. v. Allen (In re Summit Land Co.), 13 B.R. 310, 315 

(Bankr. D. Utah 1981) (holding that absent extraordinary circumstances, court approval of a 

debtor’s decision to assume or reject an executory contract “should be granted as a matter of 

course”).   

26. Here, the OVEC ICPA Rejection Motion clearly reflects the sound exercise of the 

Debtors’ business judgment.  Under the OVEC ICPA, which is wholly unnecessary for FG’s 

business, the Debtors are today paying more than double the market value of capacity and power, 

and are expected to for the remaining life of this executory contract.  As discussed more fully in 

the Warvell Declaration, the Debtors and ICF conducted an analysis of the potential business 
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impact of continuing to perform under the OVEC ICPA and determined that such performance 

would serve to decimate the Debtors’ finances, to the tune of $268 million.  The Debtors, 

assisted by financial advisors at Alvarez & Marsal and energy industry consultants at ICF 

International, have concluded that without rejection of the OVEC ICPA the Debtors’ ability to 

reorganize would be jeopardized and their estates would be irreparably damaged.   

27. The U.S. Court of Appeals for the Fifth Circuit has suggested that rejection of a 

FERC-regulated contract under section 365 should be subject to a more rigorous standard than 

the business judgment standard because of the “public interest” in the “transmission and sale of 

electricity,” including “the continuity of electrical service to the customers of public utilities,” 

that is recognized in the Federal Power Act (“FPA”).  Mirant Corp. v. Potomac Elec. Power Co. 

(In re Mirant Corp.), 378 F.3d 511, 525 (5th Cir. 2004) (citing 16 U.S.C. § 824(a)).  While the 

Fifth Circuit correctly decided the core jurisdictional issue (i.e., that FERC-regulated contracts 

could be rejected in bankruptcy), its suggestion that the bankruptcy court should apply a 

heightened standard is wrong as a matter of law—especially in the circumstances now before the 

Court.  Moreover, even if the standard outlined in Mirant was deemed applicable here, the 

Movants would easily satisfy it. 

28. The Fifth Circuit suggested that a debtor should be required to show that the 

contract “burdens the estate, that after careful scrutiny, the equities balance in favor of rejecting  

th[e] power contract, and that rejection of the contract would further the Chapter 11 goal of 

permitting the successful rehabilitation of debtors.”  Id. (citing Bildisco, 465 U.S. at 526-27).   

29. There is no basis to apply a more rigorous standard than the business judgment 

standard to the OVEC ICPA.  As explained above, the business judgment standard has long 

governed the rejection of executory contracts, except in a rare circumstance dictated by 
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Congressional intent that is not found in the FPA.  In Mirant, the Fifth Circuit suggested without 

any basis in precedent that a more rigorous standard should apply to wholesale power contracts 

by analogizing those contracts to collective bargaining agreements subject to National Labor 

Relations Board regulation, which the Supreme Court held should be subject to more rigorous 

scrutiny because of the “special nature of a collective bargaining contract.”  In re Mirant Corp., 

378 F.3d at 524-25 (quoting Bildisco, 465 U.S. at 524).  In Bildisco, however, appellate courts 

had applied different variations of a heightened standard prior to Congress’s enactment of 

section 365(a), and the Court determined that “Congress intended” a higher standard to apply to 

collective bargaining contracts.  Bildisco, 465 U.S. at 525-26.  There is no evidence that 

Congress intended a more rigorous standard to apply to wholesale power contracts.  And it is not 

sufficient to state that FERC-regulated contracts are important—so are many contracts in many 

important areas of the economy subject to federal regulation that are nonetheless governed by the 

business judgment standard.  See, e.g., Grp. of Instl. Inv’rs v. Chi., M., St. P. & Pac. R.R. Co., 

318 U.S. 523, 550 (1943) (railroad); In re Trans World Airlines, Inc., 261 B.R. 103, 123 (Bankr. 

D. Del. 2001) (aviation); In re Enron Corp., No. 01 B 16034, 2006 WL 898033, at *4 (Bankr. 

S.D.N.Y. Mar. 24, 2006) (telecom). 

30. It is even more doubtful that Congress could have intended a more rigorous 

standard to apply to rejections by electricity customers (such as FES and FG as purchasers under 

the OVEC ICPA) given that the FPA was enacted to protect such customers, not regulate them—

much less force them to continue purchasing electric service they neither need, want, or can 

afford.  Pa. Water & Power Co. v. Fed. Power Comm’n, 343 U.S. 414, 418 (1952) (“A major 

purpose of the whole [Federal Power] Act is to protect power consumers against excessive 

prices.”); Cal. ex rel. Lockyer v. FERC, 383 F.3d 1006, 1017 (9th Cir. 2004) (describing 
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“protecting consumers” as the FPA’s “primary purpose”).  In sum, there is no heightened or 

otherwise different bankruptcy-related standard applying to wholesale electric contracts.  

Nothing in the text of the FPA states or implies such a standard.  No Supreme Court case 

suggests such a standard.  And no case actually applies such a standard, as Mirant was decided 

on other grounds on remand.      

31. Even if the Court determined that the heightened standard suggested by the Fifth 

Circuit should apply, however, Debtors would clearly meet it.  The OVEC ICPA is extremely 

burdensome to Debtors’ estates, and the cost of continuing to perform under it would threaten the 

viability of Debtors’ restructuring efforts.  And importantly, the public interest in “continuity of 

electrical service” is not implicated by rejection of the OVEC ICPA because rejection would not 

“cause any disruption in the supply of electricity to other public utilities or to consumers.”  In re 

Mirant, 378 F.3d at 525.  As noted above, FES and FG are not electric suppliers under the OVEC 

ICPA; they are customers.  Their rejection of the OVEC ICPA therefore will not cause any 

“disruption in the supply of electricity” because FES and FG do not supply electricity under 

these contracts in the first instance.  Put simply, no customers will have their power supply 

threatened as a result of the Movants’ rejection of the OVEC ICPA.   

32. Rejection of the OVEC ICPA will relieve the Movants of the near term losses of 

approximately $12 million on an annual average basis (2018 to 2023) and will eliminate the 

approximately $268 million in continuing losses over the remaining life of the contracts.  

Rejection of the OVEC ICPA is thus a sound exercise of the Movants’ business judgment and 

will benefit the Debtors’ estates and their creditors.   

B.   This Court Should Grant the Requested Relief Nunc Pro Tunc  

33. The Movants request that the Court deem the rejection, if granted, to have 

retroactive effect to the date of the filing of this Motion on April 1, 2018.  Under section 105 of 

18-50757-amk    Doc 44    FILED 04/01/18    ENTERED 04/01/18 12:43:28    Page 17 of 22

Attachment A



 

13 
 

the Bankruptcy Code, the Court has expansive equitable powers to fashion any order or decree 

that is necessary to carry out the provisions of the Bankruptcy Code.  11 U.S.C. § 105(a).  This 

includes a grant of nunc pro tunc relief on a debtor’s motion to reject a lease, when such relief is 

equitable.  EOP-Colonnade of Dall. LP v. Faulkner (In re Stonebridge Techs., Inc.), 430 F.3d 

260, 273 (5th Cir. 2005) (noting that “most courts have held that lease rejection may be 

retroactively applied”); Pac. Shores Dev., LLC v. At Home Corp. (In re At Home Corp.), 392 

F.3d 1064, 1071-72 (9th Cir. 2004) (affirming bankruptcy court’s exercise of its equitable 

authority to approve retroactive rejection under section 365); Thinking Machs. Corp. v. Mellon 

Fin. Servs. Corp. # 1 (In re Thinking Machs. Corp.), 67 F.3d 1021, 1028 (1st Cir. 1995) 

(recognizing that bankruptcy courts have discretion to approve rejection retroactive under section 

365 “when the balance of the equities preponderates in favor of such remediation”); see also In 

re QSL Medina, Inc., No. 15-52722 (AMK) (Bankr. N.D. Ohio Dec. 15, 2015), ECF No. 105 

(authorizing rejection effective as of the petition date).   

34. Courts determine whether retroactive effect is appropriate on a case-by case basis. 

See In re Thinking Machs. Corp., 67 F.3d at 1029 n.9 (“[W]e eschew any attempt to spell out the 

range of circumstances that might justify the use of a bankruptcy court’s equitable powers in this 

fashion.  That exercise is best handled on a case-by-case basis.”).  

35. Here, equitable considerations support the retroactive rejection of the OVEC 

ICPA effective as of the Petition Date.  First, the Court’s decision whether to grant rejection on a 

nunc pro tunc basis has potentially significant consequences to the Debtors’ estates.  

Performance under unprofitable, non-essential contracts such as the OVEC ICPA, for any period 

of time, even for a few months at a loss of about $1 million per month in the near term, will 

hamper the Debtors’ efforts to maximize value and pursue a successful emergence from chapter 
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11.  The Movants’ continued performance under the OVEC ICPA would pose a substantial threat 

to a successful restructuring of the Debtors.    

36. Finally, the Movants have not delayed in seeking to reject the OVEC ICPA, but 

moved for rejection immediately upon filing for chapter 11 relief.  These facts support granting 

retroactive relief.  In re At Home Corp., 392 F.3d at 1072-73 (granting retroactive effect in part 

because debtor filed its motion on the first day of the case and scheduled the hearing for the 

“earliest practicable date”).  There is no legitimate basis for delaying rejection, and OVEC will 

suffer no material prejudice from a grant of retroactive relief.   

RESERVATION OF RIGHTS 

37. Nothing contained in this Motion or any actions taken by the Debtors pursuant to 

the relief granted in the Order is intended or should be construed as: (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined 

in this Motion; (e) a request or authorization to assume any agreement, contract, or lease 

pursuant to 11 U.S.C. § 365; or (f) a waiver or limitation of any of Debtors’ rights under the 

Bankruptcy Code or any other applicable law.  

NOTICE 

38. No trustee, examiner or official committee has been appointed in the Debtors’ 

chapter 11 cases.  Notice of this Motion has been served on the following parties and/or their 

counsel, if known, via facsimile, overnight delivery, regular U.S. Mail, e-mail, and/or hand 

delivery:  (a) the Office of the U.S. Trustee for the Northern District of Ohio; (b) the entities 

listed on the Consolidated List of Creditors Holding the 50 Largest Unsecured Claims filed 

pursuant to Bankruptcy Rule 1007(d); (c) counsel to the Bank of New York Mellon Trust 
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Company, N.A., in its capacity as indenture trustee under various indenture agreements; (d) 

counsel to UMB Bank, National Association, in its capacity as indenture trustee, paying agent, 

and collateral trustee under various indenture agreements, including, without limitation, certain 

pollution control revenue bond indentures and certain first mortgage bond indentures, and trust 

agreements; (e) counsel to Wilmington Savings Fund Society, FSB, in its capacity as indenture 

trustee and pass through trustee under various indenture agreements and trust agreements in 

connection with the Bruce Mansfield Unit 1 sale-leaseback; (f) counsel to the Ad Hoc Group of 

Holders of the 6.85% Pass Through Certificates due 2034; (g) counsel to the ad hoc group of 

certain holders of (i) pollution control revenue bonds supported by notes issued by FG and NG 

and (ii) certain unsecured notes issued by FES (collectively, the “Ad Hoc Noteholder Group”); 

(h) counsel to FirstEnergy Corp.; (i) counsel to MetLife Capital, Limited Partnership; (j) the 

District Director of the Internal Revenue Service; (k) the Securities and Exchange Commission; 

(l) the Office of the United States Attorney for the Northern District of Ohio; (m) the United 

States Environmental Protection Agency; (n) the Nuclear Regulatory Commission; (o) the 

United States Department of Energy; (p) the Federal Energy Regulatory Commission; (q) the 

Office of the Attorney General for Ohio; (r) the Office of the Attorney General for Pennsylvania; 

(s) the Office of the Attorney General for Illinois; (t) the Office of the Attorney General for 

Maryland; (u) the Office of the Attorney General for Michigan; (v) the Office of the Attorney 

General for New Jersey; (w) the National Association of Attorneys General; and (x) the Ohio 

Valley Electric Corporation.  The Debtors submit that, in light of the nature of the relief 

requested, no other or further notice need be given.     
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CONCLUSION 
 

WHEREFORE, the Movants respectfully request that the Court enter an order granting 

the relief requested by this Motion and such further relief as may be just and necessary under the 

circumstances. 
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Dated: April 1, 2018 
  
 

Respectfully submitted, 
 
/s/ Marc B. Merklin      
BROUSE MCDOWELL LPA 
Marc B. Merklin (0018195) 
John C. Fairweather (0018216) 
Kate M. Bradley (0074206) 
388 South Main Street, Suite 500 
Akron, OH 44311-4407  
Telephone: (330) 535-5711 
Facsimile: (330) 253-8601 
mmerklin@brouse.com 
jfairweather@brouse.com 
kbradley@brouse.com 
 
  - and -  
 
AKIN GUMP STRAUSS HAUER & FELD LLP 
Ira Dizengoff (pro hac vice admission pending) 
David Zensky (pro hac vice admission pending) 
Lisa Beckerman (pro hac vice admission pending) 
Brian Carney (pro hac vice admission pending) 
Brad Kahn (pro hac vice admission pending) 
One Bryant Park 
New York, New York 10036 
Telephone: (212) 872-1000 
Facsimile: (212) 872-1002 
idizengoff@akingump.com 
dzensky@akingump.com 
lbeckerman@akingump.com 
bcarney@akingump.com 
bkahn@akingump.com 
 
         - and - 
 
Scott Alberino (pro hac vice admission pending) 
David Applebaum (pro hac vice admission pending) 
Todd Brecher (pro hac vice admission pending) 
Kate Doorley (pro hac vice admission pending) 
1333 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
Telephone: (202) 887-4000 
Facsimile: (202) 887-4288 
salberino@akingump.com 
dapplebaum@akingump.com 
tbrecher@akingump.com 
kdoorley@akingump.com 
 
Proposed Counsel for Debtors 
and Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF OHIO 
AKRON DIVISION 

 
 ) Chapter 11 
In re: )  
 ) Case No. 18-50757 
FIRSTENERGY SOLUTIONS CORP., et al.,1 ) (Request for Joint Administration 
 ) Pending) 
    Debtors.  )  
 ) Hon. Judge Alan M. Koschik 

 )  
 

[PROPOSED] ORDER (I) AUTHORIZING THE DEBTORS TO REJECT  
CERTAIN A CERTAIN MULTI-PARTY INTERCOMPANY POWER PURCHASE 

AGREEMENT WITH THE OHIO VALLEY ELECTRIC CORPORATION  
NUNC PRO TUNC TO THE PETITION DATE AND  

(II) GRANTING CERTAIN RELATED RELIEF 
 

Upon the motion of FirstEnergy Solutions Corp. (“FES”) and FirstEnergy Generation, 

LLC (“FG,”), debtors in the above-captioned chapter 11 cases (together with their affiliated 

debtors the “Debtors”), for the entry of the Proposed Order (i) authorizing and approving the 

rejection, nunc pro tunc to the date of commencement of these chapter 11 cases, of a certain 

multi-party intercompany power purchase agreement with the Ohio Valley Electric Corporation 

(the “OVEC ICPA”) and (ii) granting related relief; and the Court having jurisdiction to consider 

the motion and the relief requested therein in accordance with 28 U.S.C. § 1334; and 

consideration of the motion and the relief requested therein being a core proceeding in 

accordance with 28 U.S.C. §§ 157(b)(2); and venue being proper in this jurisdiction pursuant to 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 
federal tax identification number, are: FE Aircraft Leasing Corp. (9245), case no. 18-50759; 
FirstEnergy Generation, LLC (0561), case no. 18-50762; FirstEnergy Generation Mansfield Unit 
1 Corp. (5914), case no. 18-50763; FirstEnergy Nuclear Generation, LLC (6394), case no. 18-
50760; FirstEnergy Nuclear Operating Company (1483), case no. 18-50761; FirstEnergy 
Solutions Corp. (0186); and Norton Energy Storage L.L.C. (6928), case no. 18-50764.  The 
Debtors’ address is: 341 White Pond Dr., Akron, OH 44320. 
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28 U.S.C. §§ 1408 and 1409; and due and proper notice of the motion being adequate and 

appropriate under the particular circumstances; and a hearing having been held to consider the 

relief requested in the motion; and upon the First Day Declaration, the record of the hearing and 

all proceedings had before the Court; and the Court having found and determined that the relief 

sought in the motion is in the best interests of the Debtors’ estates, their creditors, and other 

parties in interest, and that the legal and factual bases set forth in the motion establish just cause 

for the relief granted herein; and any objections to the requested relief having been withdrawn or 

overruled on the merits; and after due deliberation and sufficient cause appearing therefor, it is 

hereby ORDERED: 

1. The motion is granted to the extent set forth herein. 

2. The OVEC ICPA is hereby rejected.  Such rejection shall be effective nunc pro 

tunc to the Petition Date. 

3. Any claims based on the rejection of the OVEC ICPA shall be filed in accordance 

with any applicable order establishing a bar date for filing proofs of claim in these cases, to be 

established by the Court at a later date. 

4. Notwithstanding the relief granted herein and any actions taken hereunder, 

nothing contained in this Order shall constitute, nor is it intended to constitute, an admission as 

to the validity or priority of any claim against the Debtors, the creation of an administrative 

priority claim on account of the pre-petition obligations sought to be paid, or the assumption or 

adoption of any contract or agreement under Bankruptcy Code section 365. 

5. Notice of the motion as provided herein shall be deemed good and sufficient and 

such notice satisfies the requirements of Bankruptcy Rule 6004(a) and the Local Rules. 
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6. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), this order 

shall be immediately effective and enforceable upon its entry. 

7. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this order. 
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SUBMITTED BY: 
 
 
/s/     
BROUSE MCDOWELL LPA 
Marc B. Merklin (0018195) 
John C. Fairweather (0018216) 
Kate M. Bradley (0074206) 
388 South Main Street, Suite 500 
Akron, OH 44311-4407  
Telephone: (330) 535-5711 
Facsimile: (330) 253-8601 
mmerklin@brouse.com 
jfairweather@brouse.com 
kbradley@brouse.com 
 
  - and -  
 
AKIN GUMP STRAUSS HAUER & FELD LLP 
Ira Dizengoff (pro hac vice admission pending) 
David Zensky (pro hac vice admission pending) 
Lisa Beckerman (pro hac vice admission pending) 
Brian Carney (pro hac vice admission pending) 
Brad Kahn (pro hac vice admission pending) 
One Bryant Park 
New York, New York 10036 
Telephone: (212) 872-1000 
Facsimile: (212) 872-1002 
idizengoff@akingump.com 
dzensky@akingump.com 
lbeckerman@akingump.com 
bcarney@akingump.com 
bkahn@akingump.com 
 
         - and - 
 
Scott Alberino (pro hac vice admission pending) 
David Applebaum (pro hac vice admission pending) 
Todd Brecher (pro hac vice admission pending) 
Kate Doorley (pro hac vice admission pending) 
1333 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
Telephone: (202) 887-4000 
Facsimile: (202) 887-4288 
salberino@akingump.com 
dapplebaum@akingump.com 
tbrecher@akingump.com 
kdoorley@akingump.com 
 
Proposed Counsel for Debtors 
and Debtors in Possession 

18-50757-amk    Doc 44-1    FILED 04/01/18    ENTERED 04/01/18 12:43:28    Page 4 of 4

Attachment A



 
 
 
 
 

ATTACHMENT B 
 
 
 
 
 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

AKRON DIVISION 

) Chapter 11 
In re: ) 

) Case No. 18-50757 
FIRSTENERGY SOLUTIONS CORP., et al.,1 ) (Request for Joint Administration 

) Pending) 
Debtors. ) 

) Hon. Judge Alan M. Koschik 
)

EXPERT DECLARATION OF JUDAH L. ROSE IN SUPPORT OF: (1) THE MOTION 
OF FIRSTENERGY SOLUTIONS CORP. AND FIRSTENERGY GENERATION, LLC 

FOR PRELIMINARY AND PERMANENT INJUNCTION AND EX PARTE 
TEMPORARY RESTRAINING ORDER AGAINST THE FEDERAL ENERGY 

REGULATORY COMMISSION; (2) THE MOTION FOR ENTRY OF AN ORDER 
AUTHORIZING FIRSTENERGY SOLUTIONS CORP. AND FIRSTENERGY 

GENERATION, LLC TO REJECT CERTAIN ENERGY CONTRACTS; AND (3) THE 
MOTION FOR ENTRY OF AN ORDER AUTHORIZING FIRSTENERGY SOLUTIONS 
CORP. AND FIRSTENERGY GENERATION, LLC TO REJECT A CERTAIN MULTI-

PARTY INTERCOMPANY POWER PURCHASE AGREEMENT WITH 
THE OHIO VALLEY ELECTRIC CORPORATION 

I, Judah L. Rose, hereby declare under penalty of perjury: 

1. My name is Judah L. Rose.  I am an Executive Director of ICF International

(“ICF”).  My business address is 9300 Lee Highway, Fairfax, Virginia 22031.   

2. I respectfully submit this expert Declaration in support of (i) the Motion of

FirstEnergy Solutions Corp. (“FES”) and FirstEnergy Generation, LLC (“FG”) for Permanent 

and Preliminary Injunction and Ex Parte Temporary Restraining Order Against the Federal 

Energy Regulatory Commission (“FERC”) in the above captioned adversary proceeding; (ii) the 

Motion of FES and FG for Entry of an Order Authorizing FES and FG to Reject Certain Energy 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: FE Aircraft Leasing Corp. (9245), case no. 18-50759; FirstEnergy Generation, LLC 
(0561), case no. 18-50762; FirstEnergy Generation Mansfield Unit 1 Corp. (5914), case no. 18-50763; FirstEnergy 
Nuclear Generation, LLC (6394), case no. 18-50760; FirstEnergy Nuclear Operating Company (1483), case no. 18-
50761; FirstEnergy Solutions Corp. (0186); and Norton Energy Storage L.L.C. (6928), case no. 18-50764.  The 
Debtors’ address is: 341 White Pond Dr., Akron, OH 44320. 
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Contracts; and (iii) the Motion of FES and FG for Entry of an Order Authorizing FES and FG to 

Reject a Certain Multi-Party Intercompany Power Purchase Agreement with the Ohio Valley 

Electric Corporation. 

3. I received a degree in economics from the Massachusetts Institute of Technology 

and a Master’s Degree in Public Policy from the John F. Kennedy School of Government at 

Harvard University.  I have worked at ICF for over 35 years.  I am an Executive Director and 

Chair of ICF’s Energy Advisory and Solutions practice.  I have also served as a member of the 

Board of Directors of ICF International and am one of three people among ICF’s roster of 

approximately 5,000 professionals to have received ICF’s honorary title of Distinguished 

Consultant.   

4. ICF works with a variety of clients across the private and public energy sectors 

including governmental entities (such as the Federal Energy Regulatory Commission, the U.S. 

Department of Energy, state regulators and energy agencies), and private companies such as 

American Electric Power, Allegheny, Arizona Power Service, Dominion Power, Delmarva Power 

& Light, Dominion, Duke Energy, FirstEnergy, Entergy, Exelon, Florida Power & Light, Long 

Island Power Authority, National Grid, Northeast Utilities, Southern California Edison, Sempra, 

PacifiCorp, Pacific Gas and Electric, Public Service Electric and Gas, PEPCO, Public Service of 

New Mexico, Nevada Power, and Tucson Electric.  ICF also works with Regional Transmission 

Organizations and similar organizations.  I have personally consulted with or testified as an 

energy industry expert on behalf of most of the listed clients. 

5. I have extensive experience in assessing wholesale electric power market design 

and regulation.  I also have extensive experience forecasting wholesale electricity prices, power 

plant operations and revenues, transmission flows, and fuel prices (e.g., coal, natural gas, 
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renewable energy).  I also have extensive experience in valuing individual power plants in the 

context of projected market conditions.   

6. ICF was retained by counsel to the Debtors in April of 2017 to calculate the losses 

to the Debtors associated with: (a) eight burdensome executory power purchase agreements (the 

“PPAs”) under which FES buys energy, capacity, and renewable energy credits (“RECs”); and 

(b) a certain multi-party intercompany power purchase agreement with the Ohio Valley Electric 

Corporation (as amended and restated, the “OVEC ICPA” and together with the PPAs, the 

“Executory PPAs”).  Specifically, ICF was retained to determine the short and long-term costs of 

continued performance.  ICF performed an initial analysis of the Executory PPAs in mid-2017, 

and then updated its work commencing in January 2018. 

7. The background of the Executory PPAs, which expire between 2024 and 2040, is 

described in greater detail in the Declaration of Kevin T. Warvell.  At the time ICF was retained, 

the Debtors had already identified these contracts as burdensome and unnecessary to their 

business, and had performed preliminary calculations.  I, along with my colleague David 

Gerhardt, have reviewed documents made available to me by counsel, including the Executory 

PPAs, and numerous operational and financial reports from the Debtors, and performed other 

investigations to determine the facts and circumstances in this declaration.  This declaration is 

based on my personal knowledge and a review of relevant documents and various calculations 

and data.  I have used principles generally accepted in the energy markets for estimating the costs 

to the Debtors of the Executory PPAs and forecasting the future value of energy and renewable 

energy credits.  If called as a witness, I could and would testify competently thereto. 
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8. Market circumstances have resulted in an extended period of commodity prices 

and REC prices much below those prices found in the Executory PPAs.  The main drivers to the 

collapse in prices include: 

• Lower natural gas prices due to continued improvements in natural gas 

fracking; 

• Excess generating capacity due in part to lower than expected load 

growth; 

• Lower cost of construction for renewable technologies, and/or improved 

performance (e.g., higher capacity factors); and 

• Surplus of RECs. 

Taken together, these market forces have decreased wholesale electricity prices, and prices of 

RECs, to levels not envisioned at the time the Executory PPAs were signed.  Such market forces 

have prevailed for the last three to four years and are now expected to continue for the next few 

years, at a minimum. 

9. ICF has individually assessed the Executory PPAs to determine the estimated 

losses to FES and FG of performing such contracts over their lifetime.  These calculations took 

into account the length of the contracts, the contract price, the expected volume using historical 

data, and the expected revenue streams.  With respect to the OVEC ICPA, ICF took into account 

both fixed and variable costs such as fuel, coal, variable and fixed operations and management 

costs, capital expenditures, financing costs and emissions costs associated with that agreement.  

ICF’s calculations used an internal production cost model which simulated the specific power 

markets in which the Ohio Valley Electric Corporation (“OVEC”) and the other contract 

counterparties operate.   
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10. To determine the future losses, ICF compared the cost of the contracts over their 

lifetime with the forecasted future power prices in the market.  In forecasting these rates, ICF 

looked separately at energy price, capacity price, and REC price.  For the years 2018-2020, ICF 

was able to use the actual PJM auction price for capacity prices.2  For energy prices and for 

capacity prices in later years, ICF used both a long-term 30-year pricing model and an annual 

model maintained in the ordinary course of business by ICF specific to the PJM marketplace 

which takes into account the individual players in that marketplace.   

11. The assumptions underlying all calculations in the model are the results of 

external inputs such as OVEC production cost projections and NYMEX futures, as well as 

internal inputs which reflect the views of ICF’s nationally recognized power practice group, 

which includes decorated experts in natural gas, coal, renewable energy, power modeling and 

energy markets.  The inputs drawn from ICF's data and model are used by ICF generally (as then 

currently maintained) in all of its advisory, consulting and expert testimony work related to the 

future performance of the PJM market. 

12. Based on the above-described analysis, I concluded that the estimated cost of 

maintaining the Executory PPAs to the estate would be $765 million on an undiscounted basis 

from April 1, 2018 to December 31, 2040.  On a net present value (“NPV”) basis over this same 

time period, and using a 7% discount rate, the estimated cost to the estate would be $475 million.  

                                                 
2 “PJM” is PJM Interconnection, LLC.  FES and FG conduct all of their business operations 
within the regional transmission organizations overseen by PJM, which is a regional 
transmission organization that covers all or parts of Delaware, Illinois, Indiana, Kentucky, 
Maryland, Michigan, New Jersey, North Carolina, Ohio, Pennsylvania, Tennessee, Virginia, West 
Virginia and the District of Columbia.  PJM coordinates, controls, and monitors multi-state 
electricity grids, and controls generation and transmission operations 24 hours a day, providing 
instructions to producers to ensure that the electric grid performs as desired. 
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In the near term (i.e., 2019-2023), the cost to the estate would be approximately $58 million per 

year. 

13. Based on my review of the Warvell Declaration and diligence respecting FES 

generally, the capacity, power and RECs purchased under the Executory PPAs are unnecessary to 

FES’s business, and the rejection of such agreements will not adversely impact FES’s 

compliance with any other capacity, generation or retail obligations or the price or availability of 

power within PJM.   

14. The estimated costs reflect an expected or base case.  This case is based on 

available information about market and regulatory conditions.  I have also examined sensitivity 

cases and all cases show high estimated damages.  In the event of new information becoming 

available, I may update or refine these estimates. 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and 

correct. 

DATED:    
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

) Chapter 11 
In re: ) 

) Case No. 18-50757 
FIRSTENERGY SOLUTIONS CORP., et al.,1 ) (Request for Joint Administration 

) Pending) 
Debtors. )

) Hon. Judge Alan M. Koschik 
)

DECLARATION OF DONALD R. SCHNEIDER 
IN SUPPORT OF CHAPTER 11 PETITIONS AND FIRST DAY MOTIONS 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: FE Aircraft Leasing Corp. (9245), case no. 18-50759; FirstEnergy Generation, LLC (0561), case no. 
18-50762; FirstEnergy Generation Mansfield Unit 1 Corp. (5914), case no. 18-50763; FirstEnergy Nuclear
Generation, LLC (6394), case no. 18-50760; FirstEnergy Nuclear Operating Company (1483), case no. 18-50761;
FirstEnergy Solutions Corp. (0186); and Norton Energy Storage L.L.C. (6928), case no. 18-50764.  The Debtors’
address is: 341 White Pond Dr., Akron, OH 44320.
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I, Donald R. Schneider, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of perjury 

that the following is true and correct: 

1. I am the President and Chairman of the Board of FirstEnergy Solutions Corp. 

(“FES”), a corporation organized under the laws of the State of Ohio and one of the above-

captioned debtors and debtors in possession (collectively, the “Debtors”).  I am also a Director of 

FirstEnergy Nuclear Operating Company (“FENOC”), FirstEnergy Generation, LLC (“FG”), 

FirstEnergy Nuclear Generation, LLC (“NG”), FirstEnergy Generation Mansfield Unit 1 Corp. 

(“FGMUC”), and FE Aircraft Leasing Corp. (“FEALC”).  I am generally familiar with the 

Debtors’ day-to-day operations, business, financial affairs, and books and records. 

2. I have worked for an affiliate of FirstEnergy Corp. (“FE Corp.”) since 1982 in a 

variety of positions.  I have been an officer of FES since 2009 and a director since 2016.  Except 

as otherwise indicated in this declaration (this “First Day Declaration”), all facts set forth in this 

declaration are based upon my personal knowledge of the Debtors’ businesses, operations, and 

related financial information gathered from my review of their books and records, relevant 

documents, and information supplied to me by members of the Debtors’ management team and 

advisors.  I am over the age of 18 and authorized by the Debtors’ Boards of Directors and 

Managers (as applicable) to submit this First Day Declaration on behalf of the Debtors.  If called 

upon to testify, I could and would testify competently to the facts set forth in this First Day 

Declaration. 

3. To familiarize the Court with the Debtors and the relief they are seeking on the 

first day of these chapter 11 cases, this First Day Declaration begins with a Preliminary 

Statement, which provides an overview of the Debtors and their non-Debtor affiliates 

(collectively, “FirstEnergy” or “FirstEnergy Group”), the facts and circumstances surrounding 
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these chapter 11 cases, and the Debtors’ anticipated restructuring.  This First Day Declaration is 

then organized as follows: 

• Part I describes the Debtors’ corporate structure and capital structure; 

• Part II describes the events that led to the commencement of these chapter 11 
cases; and 

• Part III provides an overview of the relief requested in the First Day Motions 
(as defined herein).2 

 
Preliminary Statement 

4. The Debtors own and/or operate multiple fossil and nuclear power generating 

facilities throughout Ohio and Pennsylvania in addition to providing other services that support 

the various facilities.  The Debtors are headquartered in Akron, Ohio and employ 3,076 

individuals.  The Debtors are direct or indirect subsidiaries of non-Debtor FE Corp., a public 

utility holding company with power generation, transmission and distribution subsidiaries.  The 

Debtors participate in the unregulated generation business3 (as opposed to the regulated utility 

business of their parent, FE Corp. and certain of its affiliates), which generates electricity and 

provides energy-related products and services to retail and wholesale customers.  

5. As explained in more detail below, the Debtors face significant liquidity concerns.  

Contributing to the liquidity concerns, there has been a well-documented and rapid expansion in 

natural gas supplies which has caused electricity prices to plummet, and has consequently 

reduced the Debtors’ profits from power sales.  At the same time, the cost of upgrading and 
                                                 
2 The Debtors have also filed motions seeking authorization to reject certain executory contracts and leases.  Two 
motions seek to reject certain unprofitable executory long-term power purchase agreements (the “OVEC / 
Renewable Contract Rejection Motions”).  A related adversary proceeding was initiated against the Federal Energy 
Regulatory Commission (“FERC”) seeking to confirm and protect this Court’s jurisdiction over the OVEC / 
Renewable Contract Rejection Motions (the “FERC Adversary”).  In the FERC Adversary, the Debtors are seeking 
a temporary restraining order and preliminary injunction.  
3 The use of the term “unregulated” refers to businesses that are not based on cost-of-service rate regulation, where 
revenues and profits are generally stable and largely determined by regulatory authority.  However, as explained 
below, these “unregulated” businesses nevertheless operate in a regulated environment, including in wholesale 
electricity markets subject to federal regulation and oversight.  
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maintaining the Debtors’ facilities to comply with additional environmental regulations has 

required significant capital expenditures.  The Debtors also have significant ongoing interest 

payment requirements under their outstanding debt obligations and face maturities on certain of 

these obligations in the next twelve months, as well as significant lease payments due under 

certain sale-leaseback arrangements related to one of their power facilities. 

6. The Debtors’ significant debt obligations, along with their lease payments, 

increased operational costs, reduced revenues, and obligations under long-term executory power 

purchase agreements, prompted the Debtors to file these chapter 11 cases to preserve their 

available capital while they effectuate an operational and balance sheet restructuring. 

A. Power Industry Background 

i. Production and Sale of Electricity 

7. Due to the United States’ dependence on electricity for everything from heating 

and air conditioning homes to charging the newest mobile phone, the electricity market is a 

critical economic engine that generates $386.5 billion in annual revenue4 and supports 387,000 

jobs.5   

8. Electricity is generated in multiple ways, including burning fossil fuels or the use 

of nuclear power or renewable resources.  Production of electricity is usually quantified as a 

megawatt (“MW”), or a megawatt hour (“MWh”), where one MWh is generally enough power to 

light 750 to 1,000 homes for an hour.6  MWhs are sold in the wholesale electricity market which 

                                                 
4 U.S. Energy Information Administration, Electric Power Annual 2016, December 2017, available at: 
www.eia.gov/electricity/annual/pdf/epa.pdf.  
5 U.S. Department of Labor, Bureau of Labor Statistics, May 2016 National Industry-Specific Occupational 
Employment and Wage Estimates, NAICS 221100 – Electric Power Generation, Transmission and Distribution, 
available at: http:/bls.gov/oes/current/naics4_221100.htm. 
6 Electric Power Supply Association, available at: https://www.epsa.org/industry/primer. 
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is open to power generators connected to a grid, as discussed in greater detail below.7  Because 

the electrical grid is interstate in nature, FERC, a federal agency, regulates the wholesale power 

market.   

9. Delivering electricity to end-use consumers is more complicated than it is with 

other commodities for two key reasons.  First, electricity cannot be stored in significant 

quantities, which means it must be produced as, and only when, needed in real time.  This means 

that electricity supply and demand must be constantly balanced.  Second, electricity follows the 

path of least resistance on the transmission system, meaning it does not always flow over a pre-

determined transmission path.   

10. FERC rules have encouraged the formation of regional transmission organizations 

(“RTOs”) and independent system operators (“ISOs”) to coordinate, control, and monitor the 

electric transmission systems owned by electric utilities and to administer wholesale markets for 

buying and selling electricity.  These independent, FERC-regulated organizations control 

transmission operations twenty-four hours a day, ensuring that electricity moves reliably and 

efficiently across their systems to meet customer demand.  RTOs and ISOs have been formed in 

several regions across the country, including the Mid-Atlantic and Midwest. 

11. RTOs and ISOs also administer auctions, or markets, for the wholesale sale of 

electricity.  Many RTOs operate two principal types of markets: “energy markets” and “capacity 

markets.”  The energy market operates as a spot market in which electric generators sell, and 

load serving entities (“LSEs”) (such as regulated utilities and competitive retail suppliers) buy, 

electricity through a uniform price auction.  Specifically, electric generators place offers with the 

RTO for a particular time period, typically a day or hour ahead, indicating the minimum price at 
                                                 
7 An electrical grid is an interconnected network for delivering electricity from suppliers to consumers.  It consists of 
generation facilities that produce electricity, high voltage transmission lines that carry the power to demand centers, 
and distribution lines that connect to individual customers.  
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which they are willing to dispatch and sell specified quantities of energy at a specific time.  The 

RTO then commits electricity from the electric generators, from the lowest to the highest offer, 

until all of the LSEs’ demand is met.  All of the electricity that is committed is paid the same 

energy price by the RTO/ISO, which is set at the price offered by the last unit of electricity 

needed to meet total demand (i.e., the marginal unit).8  If demand is low or if there is a 

significant supply of low-cost producers, the resulting market clearing price is lower.  In these 

circumstances, higher-cost producers are less profitable, may generate less electricity or none at 

all, and may even be required to sell power at a loss in some periods due to operational 

constraints that limit flexibility to quickly change production levels in response to price changes. 

12. In the capacity market, generators do not sell electricity itself, but rather the 

ability and commitment to produce electricity when necessary.  Capacity markets are intended to 

promote grid reliability by procuring, often several years in advance, the appropriate amount of 

capacity needed to meet predicted energy demand.  An RTO or ISO conducts a capacity auction 

to determine the set of resources that is needed to meet annual demand and the price those 

needed resources will be paid for committing to make their generation facilities available.  The 

generators that “clear” the capacity auction receive a commitment to be available to produce 

electricity during the corresponding “delivery year,” which is typically about three years in the 

future.  This commitment involves a requirement to offer the contracted generation capacity into 

the energy market each day during the delivery year. 

13. Finally, RTOs and ISOs purchase various “ancillary services” needed to reliably 

operate the electric grid.  Certain of these ancillary services are purchased through markets 

administered by the RTO or ISO or at rates set by the RTO or ISO’s tariffs (which are approved 

                                                 
8 In the event there are transmission constraints, and/or differences in the losses from injection or withdrawal of 
power by location, prices can differ by location. 
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by FERC).  As discussed above, the grid is required to maintain an exact level of supply and 

demand, and various ancillary services are needed to achieve this balance, down to the second.    

14. The RTO or ISO acts as the counterparty in all of these wholesale market 

transactions.  In other words, wholesale generators do not sell their energy, capacity, and 

ancillary services directly to LSEs; rather, these generators sell these products to the RTO/ISO 

itself, and LSEs purchase the same products from the RTO/ISO.  LSEs in turn sell the energy 

they purchase from the RTO/ISO to the retail customers they serve.9  

15. RTOs facilitate these wholesale transactions and the electricity industry relies on 

them to ensure that customers have reliable access to power and to determine the appropriate 

prices for electricity.  FES conducts all of its business operations in the RTOs overseen by PJM 

Interconnection LLC (“PJM”), which covers Ohio and Pennsylvania, along with a number of 

other states (the “PJM Region”),10 and the Midcontinent Independent System Operations 

(“MISO”).11   

16. Not all states have deregulated their electric industries.  If a retail customer is 

located in a state that has not deregulated the retail electric industry, such as West Virginia, the 

retail customer must purchase traditional “bundled” electric service, generally comprised of 

generation, transmission and distribution services, from its local electric utility.  In such a case, 

the local utility is the LSE.  In states, such as Ohio, where the generation component of electric 

service has been rendered competitive, a customer can either obtain a similar “bundled” service 

                                                 
9 In some cases, generators sell their capacity and/or spot power to other generators, who bid/sell such power and 
capacity to the RTO or ISO along with their own generation and capacity.  The OVEC / Renewable Contract 
Rejection Motions deal with contracts such as these, whereby other unregulated generators sell power and capacity 
(and certain renewable energy credits) to FES.  
10 The PJM Region covers parts of Delaware, Illinois, Indiana, Kentucky, Maryland, Michigan, New Jersey, North 
Carolina, Ohio, Pennsylvania, Tennessee, Virginia, West Virginia, and the District of Columbia. 
11 MISO covers parts of Arkansas, Illinois, Indiana, Iowa, Kentucky, Louisiana, Michigan, Minnesota, Missouri, 
Mississippi, Montana, North Dakota, South Dakota, Texas, Wisconsin, and Manitoba, Canada. 
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from its local utility, such as Ohio Edison Company (“OE”), who is obligated to provide such 

service as the default provider,12 or alternatively, the customer can select a non-utility generation 

supplier, such as FES, who will provide the generation service at a competitive price, while the 

local utility continues to provide the transmission and distribution components of the service 

through regulated rates. 

ii. Market Factors 

17. Driven largely by weather and diurnal factors, like other commodities, electricity 

prices are a function of supply and demand.  Demand for electricity can be unpredictable and can 

fluctuate significantly, which has a similar effect on the price of electricity.  Wholesale prices for 

electricity demonstrate similar volatility, both when viewed over the course of a month and over 

the course of a day.  Over time, economic factors can affect the power markets, such as the 

economic downturn in 2008 and 2009.  As shown in Exhibit B, these factors, when paired with 

market dysfunction, improvements in energy efficiency and an increase in supply of natural gas 

and renewable generation, have continued to place downward pressure on electricity prices and 

the value of certain generation resources such as coal burning and nuclear generating units. 

18. Historically, especially in the PJM and MISO regions, the United States’ growing 

demand for electricity was met by the construction of additional coal burning or nuclear fueled 

power plants because coal and nuclear fuel were viewed as cheap and abundant resources.  At the 

time these plants were being constructed, the country was facing an oil crisis, prompting federal 

legislation that prohibited for some period the construction of gas and oil fired power plants, 

except in limited circumstances.  After construction of these coal and nuclear units was complete, 

several events transpired that have challenged the economic competitiveness of coal and nuclear 

                                                 
12 This default electric service is known as the Provider of Last Resort (“POLR”) service. 
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plants over time.  First, both federal and state authorities have enacted significant environmental 

regulations limiting pollution from the burning of coal, such as the Clean Air Act.  Compliance 

with these new regulations has led to increased costs for the energy producers that rely on coal.  

Second, the federal government removed restrictions on the use of natural gas.  Third, the 

significant increase in the availability of cheap natural gas due to fracking has given gas-fired 

generation an advantage.  This has had a profound impact on companies that rely on coal and 

nuclear power, such as FG and NG.   

B. The Debtors’ Role in the Electricity Market 

19. FES participates in both the generation wholesale and retail markets.  Through its 

subsidiaries, FES owns and operates multiple power generation facilities and sells the power 

generated by these facilities to PJM through the wholesale energy, capacity, and ancillary 

services markets.  FES is a party to power purchase agreements (“PPAs”) with its subsidiaries, 

FG and NG, whereby it purchases all of the energy produced by FG and NG.  The power 

generated by the plants operated by FG and NG is transmitted at the generation point to the grid.  

FG, a direct subsidiary of FES, primarily owns and/or operates four fossil generation plants 

throughout Ohio and Pennsylvania, which produce electricity using coal, oil and natural gas, or 

petroleum coke.  Another FES subsidiary, NG, owns three nuclear generation facilities located in 

Ohio and Pennsylvania.13  This power is sold from NG to FES (just as FG sells its power to 

FES), pursuant to a PPA, and then by FES into PJM. 

20. FES also operates in the retail market, where different LSEs or utilities purchase 

electricity from the PJM or MISO markets and then resell it to the end user.  Under this 

deregulated model, FES is a retail provider and serves as an LSE in the wholesale market, buying 

                                                 
13 One nuclear generation facility, Beaver Valley, has two separate units. 
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power through the RTO/ISO and selling it to end users who have chosen to take service from 

FES rather than the incumbent franchised utility.14 

21. Additionally, FES participates in POLR auctions.  Through POLR auctions, FES 

bids to provide generation, through its generation subsidiaries, for utilities, who in turn sell to the 

end user.  FES makes excess power available to certain providers in the POLR competitive 

bidding process, including non-Debtor affiliates15 and other third-party utilities.   

22. FENOC, a subsidiary of FE Corp., operates the three nuclear generation facilities 

owned by NG pursuant to the FirstEnergy Nuclear Operating Company Master Nuclear 

Operating Agreement (the “Master Nuclear Operating Agreement”) in accordance with the 

Nuclear Regulatory Commission (“NRC”) licenses for the facilities.  Under the Master Nuclear 

Operating Agreement, FENOC provides staff and personnel to operate the nuclear generation 

facilities, performs necessary maintenance, manages and schedules deliveries of nuclear fuel, 

handles spent fuel, and processes disposal of radioactive waste.  

23. The Debtors’ businesses have not rebounded from the significant decrease in 

electricity demand which occurred during the economic downturn 2008.  This reduction in 

demand was further exacerbated through legislation requiring the implementation of energy 

efficiency measures.  This decrease in demand when paired with excess generation supply in the 

PJM Region, has resulted in a period of protracted low energy and capacity prices.  Additionally, 

the substantial increase in the supply of natural gas, which has caused a significant reduction in 

natural gas prices, and the growth of renewable energy producers, has resulted in a substantially 

                                                 
14 FES is in the process of marketing its retail business for sale (the “Retail Book Sale”).  In relation to the Retail 
Book Sale, the Debtors anticipate filing a motion in the future to approve bid procedures and enter into a stalking 
horse asset purchase agreement.  
15 The non-Debtor affiliates include OE, The Toledo Edison Company (“TE”), Potomac Edison, Metropolitan 
Edison Company (“Met-Ed”), Pennsylvania Power Company (“PennPower”), Pennsylvania Electric Company 
(“Penelec”), The Cleveland Electric Illuminating Company, The Potomac Edison Company, and Jersey Central 
Power & Light Company (“JCP&L”). 
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lower wholesale price of electricity in the PJM market.  As a result of those decreases, and the 

factors generally rendering coal and nuclear plants less competitive, the revenue from FG and 

NG’s generation assets has substantially declined. 

24. From 2012 to 2015, FES focused on cost reductions and responded to these 

market developments through asset sales or deactivations of generation facilities.  However, 

energy and capacity market prices have remained low and appear poised to remain low for some 

time, as evidenced by the significantly depressed capacity prices from the 2020/2021 PJM Base 

Residual Auction (“BRA”) in May of 2017,16 as well as the current forward pricing and the long 

term fundamental view on energy and capacity prices. 

25.  In its Form 10-Q filed with the Securities and Exchange Commission (“SEC”) in 

November 2016, FE Corp. announced its long-term strategy to be a fully-regulated utility and as 

such had begun a strategic review of its competitive generation business with a target to 

implement strategic options of the next 12–18 months. 

Part I. 
Debtors’ Business Operations and Capital Structure 

A. Overview of FirstEnergy’s Corporate Structure 

26. Each of the Debtors is a direct or indirect subsidiary of non-Debtor FE Corp.  FE 

Corp. is also the ultimate parent company to multiple other non-Debtor entities.  These non-

Debtor entities include the regulated distribution and transmission utility businesses, regulated 

generation business, and non-Debtor FirstEnergy Service Company (“FESC”), which provides 

various intercompany services to the Debtors, as well as FE Corp. and its non-Debtor 

subsidiaries. 

                                                 
16 The clearing price in the 2020/2021 PJM BRA in May 2017 was $76.53 per megawatt-day for the bulk of the 
region, a decline from $100 per megawatt-day for the 2019/2020 PJM BRA that took place in May 2016. 
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27. The following chart is a simplified representation of FirstEnergy’s corporate 

structure for the relevant entities:17 

 

28. As of December 31, 2017, FES reported total assets, liabilities, and capitalization 

of approximately $5.5 billion, and FENOC reported total assets, liabilities, and capitalization of 

approximately $900 million.  For the year ending December 31, 2017, FES’s consolidated 

revenues were approximately $3.1 billion, and FENOC’s consolidated revenues were 

approximately $660 million. 

B. Debtors’ Business Operations 

i. FES 

29. FES was organized under the laws of the State of Ohio in 1997.  FES sells power 

and provides energy-related products and services to retail and wholesale customers in the PJM 

and MISO regions by purchasing the entire output of power from FG and NG and additional 

power from third parties under PPAs.  FES’s corporate group is comprised of: (a) FG, the owner 

and operator of the fossil generation plants; (b) FG’s subsidiaries, including FGMUC and NES; 

                                                 
17 Exhibit A contains a full corporate structure chart of FirstEnergy. * designates a non-Debtor entity. 

FE Corp.*

FES

FG

FGMUC

NES

NGFEALC

FESC* FENOC
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(c) NG, the owner of the nuclear generation plants; and (d) FEALC.  FES employs 57 

individuals. 

30. In addition to purchasing the electricity produced by its subsidiaries, discussed 

below, FES also purchases 110 MWs of capacity pursuant to a PPA with the Ohio Valley Electric 

Company (“OVEC”)18 and approximately 496 MWs of capacity pursuant to PPAs with third-

party renewable wind and solar power producers. 

ii. FG 

31. FG was organized under the laws of the State of Ohio in 2000.  FG employs 686 

individuals.  FG owns three fossil generation plants, two in Ohio and one in Pennsylvania.  FG 

owns and operates the coal powered W.H. Sammis Plant in Stratton, OH, which is composed of 

seven units and five Electro-Motive Diesels (“EMDs”) and has a net demonstrated capacity 

(“Net Demonstrated Capacity”) of 2,223 MWs along with the natural gas and oil powered West 

Lorain Plant in Lorain, OH, which is composed of six units and has a Net Demonstrated 

Capacity of 546 MWs of electricity.   Additionally, FG owns two of the three units and 

approximately 6% of Unit 1 at the coal powered Bruce Mansfield Plant in Shippingport, PA, 

which is composed of three units and has a Net Demonstrated Capacity of 2,490 MWs.  The 

remainder of Unit 1 is owned by third parties and leased by FG under a sale-leaseback 

arrangement, discussed in detail below.  

                                                 
18 OVEC is jointly owned by several electrical utilities and operates two fossil generation plants, one in Indiana and 
one in Ohio.  OVEC is owned jointly by: American Electric Power; Buckeye Power Generating; Dayton Power and 
Light Company; Duke Energy Ohio; LG&E and KU Energy; FirstEnergy; Vectren South; and Peninsula Generating 
Cooperative. 
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32. FG owns a steam turbine at the Bay Shore Power Plant in Oregon, OH, which has 

Net Demonstrated Capacity of 136 MWs and is powered by steam purchased from non-Debtor 

affiliate Bay Shore Power Company (“Bay Shore”) pursuant to a PPA.  In addition, FG owns a 

combustion turbine at Bay Shore, which has a Net Demonstrated Capacity of 17 MWs.  FG 

operates and manages the entire Bay Shore plant and provides services to Bay Shore under a 

contract with fixed monthly charges.  FG also owns certain real estate at the Bay Shore facility.   

33. FG also owns a combustion turbine at the Eastlake Plant in Eastlake, OH.  The 

Eastlake Plant is now retired, but the combustion turbine has a Net Demonstrated Capacity of 29 

MWs.  

Bayshore Plant 
West Lorain Plant

Bruce Mansfield Plant 

W. H. Sammis Plant 
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34. FG sells the entire output from its plants, as well as the 86 MWs it purchases 

pursuant to a PPA with the Forked River Power Plant (“Forked River”),19 to FES.  FES in turn 

sells the power to retail and wholesale customers on the retail market.   

35. FG maintains contracts with vendors that are critical to its ongoing operations (the 

“Critical Vendors”).20  These Critical Vendors include, for example, specialized vendors that are 

integrated (the “Integrated Services Vendors”) into the generation and retail business operations.  

These Integrated Services Vendors, among other tasks, maintain certifications, permits, or 

licenses as required by state or federal laws and regulations and are experienced in conducting 

business in situations where they are aware of the risk posed by the nature of FG’s facilities, such 

as exposure to high speed rotating equipment, toxic substances, and high voltage electricity.  

Other Critical Vendors include vendors who provide critical goods (the “Critical Goods 

Vendors”), such as specific replacement parts for turbines, transformers, and other equipment 

used in FG’s electricity generation.  This equipment is generally based on patented designs 

available only from the manufacturer or that is made or provided to FG’s exact specifications.   

36. FG also maintains contracts to purchase the fuel necessary to produce its 

electricity demands.  It currently has coal contracts with various terms to acquire approximately 

8 million tons of coal for 2018, and other coal contracts extending well beyond. 

37. FG is the lessee under a sale-leaseback transaction (such transaction, the 

“Mansfield Sale-Leaseback Transaction”) related to Unit 1 of the Bruce Mansfield Plant, 

pursuant to which FG makes semi-annual lease payments to six lessor trusts that are the nominal 

owners/lessors in the Mansfield Sale-Leaseback Transaction.  The lessor trusts’ purchase of the 

interest in Unit 1 of the Bruce Mansfield Plant was funded by equity investments from certain 

                                                 
19 This agreement is scheduled to end on April 17, 2018.  
20 Critical Vendors are described in greater detail in the Critical Vendor Motion (as defined herein). 
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owner participants (the “Owner Participants”), which are the equity owners of the lessor trusts.  

In connection with the Mansfield Sale-Leaseback Transaction, the lessor trusts issued notes 

secured by, inter alia, the lessor trusts’ interests in Unit 1 of the Bruce Mansfield Plant to pass-

through trusts that issued and sold pass-through trust certificates to public debt holders.  The 

Mansfield Sale-Leaseback covers approximately 94% of Unit 1 of the Bruce Mansfield Plant.  

Concurrently with the commencement of these chapter 11 cases, the Debtors have sought to 

reject certain of the agreements executed in connection with the Mansfield Sale-Leaseback 

Transaction nunc pro tunc to the Petition Date.  Such rejection, if approved, will give rise to 

certain claims in favor of the counterparties to the lease agreements.  The nature and amount of 

those claims are subject to dispute among the parties. 

 
(Bruce Mansfield Plant) 

1. FGMUC 

38. FGMUC is a subsidiary of FG and was organized under the laws of Ohio in 2007.  

FG owns Units 2 and 3 of the Bruce Mansfield Plant,21 and operates all three units pursuant to an 

operating agreement, which generally provides that FG will operate and dispatch the Bruce 

                                                 
21 FG also owns approximately 6% of Unit 1 of the Bruce Mansfield Plant, pursuant to the Mansfield Sale-
Leaseback Transaction, discussed above. 
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Mansfield Plant according to PJM criteria.  Separately, FG has assigned its leasehold interests in 

the Mansfield Sale-Leaseback Transaction to FGMUC.  FGMUC and FG are parties to a PPA 

pursuant to which FGMUC sells the entire output from Unit 1 of the Bruce Mansfield Plant to 

FG.  Under the PPA, FG has agreed to purchase the entire output as well as to arrange for all 

transmission, generation costs, losses, and related services at and from the specified delivery 

point.  FGMUC does not have any employees. 

2. NES 

39. NES is a subsidiary of FG and was organized under the laws of Delaware in 

1999.22  NES is a non-operating entity that owns 92 acres of surface property in Norton, OH, and 

the rights to use the Norton Mine (formerly known as the Barberton Mine) for compressed air 

storage.  NES also does not have any employees. 

iii. NG 

40. NG was organized under the laws of Ohio in 2005.  NG owns three nuclear 

generation plants, composed of two units at the Beaver Valley Power Station in Shippingport, 

PA, the Davis-Besse Nuclear Power Station in Oak Harbor, OH, and the Perry Nuclear Power 

Plant in Perry, OH.  NG’s nuclear plants have a Net Demonstrated Capacity of 4,048 MWs.  NG 

and FES are parties to a PPA, whereby NG sells the entire output from its nuclear generation 

facilities to FES.  NG does not have any employees and the nuclear generation facilities are 

operated by FENOC, pursuant to the Master Nuclear Operating Agreement.  

                                                 
22 FG also owns 99% limited partnership interest in Nautica Phase 2 Limited Partnership, which has $10 million in 
outstanding debt.  
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41.   In 1987, non-Debtors OE and TE entered into sale-leaseback transactions with 

respect to undivided interests in the Beaver Valley Power Station Unit 2 (“Beaver Valley 2”), 

representing approximately 40% of the output of the plant.  The owner/lessors under the Beaver 

Valley 2 sale-leaseback transactions were a series of third-party entities owned and controlled by 

certain equity investors.  NG was not initially a party to the sale-leaseback transactions.  Over 

time, NG acquired all of the equity interests in the owner/lessors under the Beaver Valley 2 sale-

leaseback transaction.  In June 2014, OE elected to repurchase the last 2.6% of the outstanding 

ownership interests for approximately $38 million in total, and assigned its rights arising from 

Davis-Besse Nuclear 
Power Station 

Perry Nuclear 
Power Plant 

Beaver Valley 
Power Station 
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such election to NG.  On June 1, 2017, the lease under the sale-leaseback transaction expired on 

its own terms and NG made the payment with respect to this repurchase election.23  

42. Additionally, the NRC mandates that every nuclear power plant in the United 

States is required to set aside sufficient funds to decommission the plant when it reaches the end 

of its useful life.  The NRC estimates costs for decommissioning a nuclear power reactor to range 

from $280 - $612 million, depending on many factors, including the timing and sequence of the 

various stages of the program, type of reactor or facility, location of the facility, radioactive 

waste burial costs, and plans for spent fuel storage.  Pursuant to this mandate, NG has obligations 

to fund four separate nuclear decommissioning trusts (“NDTs”), one for each unit.  As of 

December 31, 2017, the NDTs contained approximately $1.856 billion.  

43. The following table summarizes the current operating license expiration for NG’s 

nuclear facilities in service: 

 

                                                 
23 A similar sale-leaseback transaction was entered into with respect to the Perry Nuclear Power Plant, where OE 
was lessee under the applicable lease documents. Such sale-leaseback transaction expired on its own terms on May 
30, 2016. 
24 Perry is capable of filing for a license renewal that would add 20 years to the operating license, resulting in a 
license expiration of 2046. 

Station In-Service Date Current License Expiration 

Beaver Valley Unit 1 1976 2036 

Beaver Valley Unit 2 1987 2047 

Perry 1986 202624 

Davis-Besse 1977 2037 
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iv. FENOC 

44. FENOC was organized under the laws of Ohio in 1998.  FENOC is an affiliate of 

FES and a direct subsidiary of FE Corp.  Pursuant to the Master Nuclear Operating Agreement 

and NRC requirements, FENOC operates the four nuclear generation units owned by NG 

discussed above.  FENOC also provides additional services for non-Debtors Penelec, Met-Ed, 

and JCP&L with respect to Three Mile Island, Unit 2, which is deactivated.  FENOC provides 

engineering, supervisory, operating, maintenance, and other services that may be required to 

operate and maintain the nuclear facilities.  FENOC renders these services to non-Debtors at cost 

and then charges are paid by the direct charge method through non-Debtor FESC, described in 

detail below.  FENOC has 2,333 employees. 

45. FENOC maintains contracts with many Critical Vendors.  Along with also having 

Integrated Services Vendors and Critical Goods Vendors, NG has vendors that are critical to the 

operation of the nuclear plants (the “Nuclear Plant Vendors”).  These Nuclear Plant Vendors are 

critical to the nuclear plant operations due to the risks associated with nuclear power and as a 

matter of public safety.  The Nuclear Plant Vendors provide goods and services that may include 

general operations, maintenance, repairs, inspections, refurbishments, fuel and parts, disposal 

services, quality control and assurance, physical plant security, and cyber security.  FENOC also 

has contracts to purchase the fuel necessary to produce its electricity demands. 

v. FEALC 

46. FEALC is a subsidiary of FES and was organized under the laws of Ohio in 2008.  

FEALC owns one airplane which it leases to non-Debtor FESC.  FEALC does not have any 

employees. 
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vi. FESC 

47. Non-Debtor FESC is a direct subsidiary of non-Debtor FE Corp. and an affiliate 

of FES and FENOC.  FESC provides vital shared services, such as payroll and procurement for 

the Debtors, as well as non-Debtor FE Corp. and its non-Debtor subsidiaries.  The services are 

integral to the Debtors’ business operations, and also generate significant cost savings for the 

various entities. 

48. FESC provides the shared services to FES, its subsidiaries, and FENOC under 

two separate shared services agreements (respectively, the “FES Shared Services Agreement” 

and the “FENOC Shared Services Agreement”, and collectively, the “Shared Services 

Agreements”) and administers the cash management system.  Services are provided under the 

Shared Services Agreements and are billed at cost.  In 2018, shared services are expected to cost 

approximately $135.1 million for FES and $34.3 million for FENOC. 

49. The shared services include, among other things, certain: 

• legal functions; 

• human resources functions; 

• treasury functions; 

• enterprise and market risk management functions; 

• controller functions; 

• federal, state, and local tax services; 

• financial planning functions; 

• strategy and business development functions; 

• information technology and infrastructure services; 

• external affairs, including political and regulatory advocacy; 
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• investor and media relations; 

• corporate secretarial, security, compliance, and ethics issues; 

• internal auditing and Sarbanes-Oxley compliance; 

• supply chain services; 

• business services administration;  

• facility design and construction and real estate management; and 

• generation support services, including fleet engineering, operations and outage 

support. 

50. As described in greater detail in the Cash Management Motion (as defined 

herein), to facilitate the efficient operation of their businesses, the Debtors use an integrated, 

centralized cash management system (the “Cash Management System”).  The Cash Management 

System facilitates cash monitoring, forecasting, and reporting, and enables the Debtors to 

maintain necessary oversight of the related bank accounts.  Prior to the Petition Date, the Debtors 

participated in the non-utility money pool administered by FESC (the “Non-Utility Money 

Pool”), which also included FE Corp. and FESC as participants.  On March 16, 2018, the 

Debtors exited the Non-Utility Money Pool and formed a new money pool (the “FES Money 

Pool”) solely for use by the Debtors with FESC as the administrator.  The balances due and 

owing at the time of exit to FE Corp. and the other participants who were lenders in the Non-

Utility Money Pool from the participants who were borrowers in the Non-Utility Money Pool 

were memorialized in promissory notes.   

51. The Debtors use an FESC deposit account (the “Deposit Account”) to deposit 

funds that are used to pre-fund disbursements.  In advance of the funding of disbursements, 

funds are transferred from the Deposit Account to the FESC main cash concentration account 
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(the “Main Cash Concentration Account”) in order to fund disbursements to third parties and 

payments under various agreements made between FirstEnergy entities (the “Intercompany 

Agreements”), which disbursements are then made by FESC.  The Cash Management System is 

overseen by the personnel in the Debtors’ finance function, as well as personnel employed by 

FESC (collectively, the “Finance Group”).  The Finance Group monitors the bank accounts and 

manages the proper collection and disbursement of funds, and the allocation of credits and debits 

owed through the Main Cash Concentration Account. 

52. Because, in most cases, the individual Debtors do not have their own payment 

systems, FESC acts as an administrator and makes cash transactions on behalf of the Debtors via 

the Main Cash Concentration Account.  Such transfers are recorded in the individual Debtors’ 

balances by FESC.  Funds deposited in the Main Cash Concentration Account by the Debtors as 

a prepayment are then used by FESC to, among other things, fund payroll for the Debtors’ 

employees, pay for goods and services provided to the Debtors by third parties, satisfy amounts 

owed pursuant to the Intercompany Agreements, and otherwise pay certain of the Debtors’ 

operating expenses. 

C. Debtors’ Regulatory Environment 

53. The Debtors’ business operations are subject to significant regulation and 

oversight.  The regulators that are most material to the Debtors’ business operations are identified 

in the following chart: 

Agency or Entity Area(s) of Authority 

Commodity Futures Trading Commission (the 
“CFTC”) 

• Future market derivatives and over-the-
counter derivatives (including interest rate 
swaps and commodity swaps) 

Environmental Protection Agency (the “EPA”) • Air and water quality 
• Solid waste disposal 

Equal Employment Opportunity Commission (the • Labor relations  
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“EEOC”) 

Federal Communications Commission (the “FCC”) • Wireless radio licenses for emergency radio 
communication 

FERC • FERC has nationwide electricity reliability 
authority and authority for the setting of just 
and reasonable rates in wholesale power 
markets throughout most of the country 

Institute of Nuclear Power Operations (the “INPO”) • An industry organization that establishes 
performance objectives, criteria and 
guidelines for the nuclear power industry and 
conducts regular evaluations 

MISO • Provides oversight of FERC approved tariffs 
governing wholesale electricity transactions 
in the MISO market 

North American Electric Reliability Corporation (the 
“NERC”) 

• National electricity grid reliability standards 

Nuclear Regulatory Commission (the “NRC”)  • The NRC has authority to issue nuclear 
operating licenses, inspect nuclear power 
facilities, and regulate use of the nuclear 
decommissioning trust funds 

• The NRC regulates nuclear waste disposal 
from civilian power reactors.  

Occupational Safety and Health Administration (the 
“OSHA”)  

• Workplace safety 

Ohio Environmental Protection Agency (the “Ohio 
EPA”) 

• State oversight of air, land, and water 
management programs, all aspects of 
environmental protection, and mining 
regulation 

Pennsylvania Department of Environmental Protection 
(the “Pennsylvania DEP”) 

• State oversight of air and water quality and 
solid waste disposal 

Pennsylvania Public Utility Commission (the 
“PPUC”) 

• Wide-ranging oversight over the 
Pennsylvania utilities market, including, 
among other things, ensuring customer 
protection and regulating the rates and 
services  

Public Utility Commission of Ohio (the “PUCO”) • Regulates utility services including electric 
and natural gas companies  
 

PJM • Provides oversight of FERC approved tariffs 
governing wholesale electricity transactions 
in the PJM market  

SEC • Federal oversight and enforcement of federal 
securities laws and regulates the securities 
industry 

U.S. Department of Energy (the “DOE”) • Federal oversight of policies regarding 
energy  

U.S. Department of Labor (the “DOL”) • Federal oversight of policies regarding 
occupational safety, wage and hour 
standards, unemployment insurance benefits, 
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reemployment services, and economic 
statistics 

54. Pursuant to 28 U.S.C. § 959(b), the Debtors intend to comply with all applicable 

regulatory requirements, including all requirements related to or associated with safety, health, 

and environmental law compliance, during these chapter 11 cases, including, but not limited to 

compliance with the Clean Air Act, Clean Water Act, the Atomic Energy Act, and the Toxic 

Substance Control Act.   In addition, the Debtors will seek all necessary regulatory approvals, if 

any, from state and federal regulatory authorities, in connection with the Debtors’ business 

operations and any proposed plan of reorganization.  Specifically, the Debtors intend to comply 

with staffing and related requirements of the NRC that drive the level of required staff at the 

nuclear power plants.  The NRC requirements include minimum shift staffing requirements for 

licensed control room operators,25 maintenance, emergency planning,26 and other areas.  The 

Debtors also intend to operate their generation facilities in compliance with FERC and NERC-

approved electric reliability standards. 

55. As discussed above, the Debtors maintain the NDTs required by the NRC.  The 

Debtors have funded the four applicable NDTs, as well as maintained private nuclear insurance 

for injury and property damage arising out of nuclear incidents.  Currently, the NDTs are funded 

to satisfy the NRC’s funding assurance requirements.27  For some plants, the Debtors rely on one 

of the NRC’s decommissioning options, the deferred dismantling/safe storage (known as 

“SAFSTOR”) method of decommissioning as allowed by such NRC regulations.  Under 

SAFSTOR, a nuclear facility is maintained and monitored in a condition that allows the 

                                                 
25 See 10 C.F.R. 50.54(m). 
26 See 10 C.F.R. 50.47(b)(2). 
27 See 10 C.F.R. 50.75. 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 28 of 165

Attachment C



 

29 
 

radioactivity to decay and decommissioning fund assets to grow, reducing long-term 

decommissioning risk. 

56. Moreover, to the extent the Debtors maintain insurance for their regulatory 

compliance obligations, the Debtors intend to continue such insurance in the ordinary course of 

business.  The Debtors also intend to continue paying any required fees for environmental and 

safety permits and licenses, including fees for hazardous material licenses and environmental 

permits, and to continue to comply with all regulatory requirements pertaining to the disposal of 

hazardous substances.  

D. Debtors’ Capital Structure 

i. FES Debt 

57. FES has approximately $1.5 billion of funded indebtedness.  That amount 

includes approximately $700 million of a secured revolving credit facility provided by FE 

Corp.,28 $332 million in outstanding principal amount of 6.05% unsecured notes due 2021, and 

$363 million in outstanding principal amount of 6.80% of unsecured notes due 2039.  FES also 

has a $150 million credit facility with non-Debtor Allegheny Energy Supply Company, LLC 

(“AES”), under which $102 million is currently due and owing on April 2, 2018.  

ii. FG and NG Debt 

58. FG has approximately $1 billion of funded indebtedness.  That amount includes 

$328 million in outstanding principal amount of secured fixed-rate pollution control revenue 

notes (“PCNs”) that support tax-exempt pollution control revenue bonds (“PCRBs”) and $677 

                                                 
28 The secured revolving credit facility is $500 million for general purposes (of which $500 million has been drawn) 
and $200 million for surety support (of which $200 million has been drawn).  The secured revolving credit facility is 
secured by first mortgage bonds issued by FG and NG, which are in turn secured by a first lien security interest 
granted by FG and NG, as applicable, on substantially all of their respective property, plant, and equipment used and 
useful in the generation and production of electric energy, including the plants referenced above.  The secured 
revolving credit facility is also guaranteed by FG and NG.  
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million in outstanding principal amount of unsecured fixed-rate PCNs that support additional 

tax-exempt PCRBs.  The PCRBs are issued by various Ohio and Pennsylvania state authorities 

and the secured PCNs are secured by first mortgage bonds issued by FG which are in turn 

secured by a first lien security interest granted by FG on substantially all of its property, plant, 

and equipment used in the generation and production of electricity. 

59. As discussed above, FG is also the lessee under a sale-leaseback transaction 

related to Unit 1 of the Bruce Mansfield Plant pursuant to which FG makes semi-annual lease 

payments to the six lessor trusts.  FES guarantees the payment obligations of FG under the six 

leases of the Unit 1 of Bruce Mansfield sale-leaseback transaction.  In connection with the 

Mansfield Sale-Leaseback Transaction, the lessor trusts issued notes secured by, inter alia, the 

owner/lessors’ interests in Unit 1 to a pass-through trust that issued and sold pass-through trust 

certificates publicly, of which $769 million in aggregate principal amount remains outstanding. 

60. Pursuant to the Mansfield Sale-Leaseback Transaction, FG agreed to indemnify 

the owners, the lessors, the owner trustee, the indenture trustee, the pass-through trustee, and 

their respective affiliates (the “Tax Indemnitees”) under tax indemnity agreements (the “Tax 

Indemnity Agreements”).  The Tax Indemnity Agreements generally indemnify the Tax 

Indemnitees in the event any party suffers a loss of the tax benefits or has taxes imposed as a 

result of the transactions contemplated by the Mansfield Sale-Leaseback Transaction.  Similar to 

FG’s payment obligations under the facility lease, FES has agreed to guarantee FG’s obligations 

under the Tax Indemnity Agreements. 

61. NG has approximately $1.1 billion of funded indebtedness.  That number includes 

$285 million of secured PCNs that support tax-exempt PCRBs and $842 million of unsecured 

PCNs that support additional tax-exempt PCRBs.  The secured PCNs are secured by first 
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mortgage bonds issued by NG which are in turn secured by a first lien security interest granted 

by NG on substantially all of its property, plant, and equipment used and useful in the generation 

and production of electricity. 

iii. Other Debt 

62. As of January 31, 2018, FEALC had approximately $240,000 of outstanding debt 

in an aircraft leasing loan owed to FES. 

iv. Guarantees 

63. On March 26, 2007, FG and NG each entered into downstream guarantees with 

FES, and FES entered into upstream guarantees with FG and NG.  The downstream and 

upstream guarantees covered the following identical enumerated categories of outstanding 

indebtedness: (a) all obligations of the entity for borrowed money, or with respect to deposits or 

advances of any kind, or for the deferred purchase price or property or services, excluding, 

however, trade accounts payable incurred in the ordinary course of business; (b) all obligations 

of the entity evidenced by bonds, debentures, notes, or similar instruments; (c) all obligations of 

the entity upon which interest charges are customarily paid; (d) all obligations under leases that 

shall have been or should be, in accordance with generally accepted accounting principles in the 

United States, in effect from time to time, recorded as capital leases in respect of which the entity 

is liable as lessee; (e) reimbursement obligations of the entity (whether contingent or otherwise) 

in respect of letters of credit, bankers’ acceptances, surety or other bonds and similar 

instruments; and (f) obligations of the entity under direct or indirect guarantees in respect of, and 

obligations (contingent or otherwise) to purchase or otherwise acquire, or otherwise to assure a 

creditor against loss in respect of, indebtedness or obligations of others of the kinds referred to 

above.  These guarantees do not include (x) indebtedness that provides that such indebtedness is 
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not entitled to the benefits of the guaranty and (y) any indebtedness owing to any FE Corp. 

subsidiary. 

Part II. 
The Events Leading to the Chapter 11 Cases 

A. History of the Debtors 

64. Non-Debtor FE Corp., the ultimate parent company of each of the Debtors in 

these chapter 11 cases, is a public utility holding company headquartered in Akron, Ohio.  FE 

Corp. had its beginning through the merger of OE and the former Centerior Energy Corporation 

in 1997.   Subsequent to the completion of the merger, FE Corp. was the 11th largest investor-

owned electric system in the nation, based on annual electric sales of 64 million MWhs.   

65. In 2001, FE Corp. doubled its revenue (to more than $12 billion) and its 

customers served (to more than 4.3 million) when it merged with the former GPU, Inc. (“GPU”), 

a company that served 2.1 million customers in Pennsylvania and New Jersey.   

66. A decade after the GPU merger, in 2011, FE Corp. completed another merger with 

the former Allegheny Energy, Inc. (“AE”), a company that served 1.6 million customers in 

Pennsylvania, West Virginia, Maryland and Virginia.  The AE merger more than doubled the size 

of FE Corp.’s coal fired fleet and provided significant market expansion opportunities.  

67. Non-Debtor AES was organized under the laws of the State of Delaware in 1999.  

AES provided energy-related products and services to Debtor FES until the termination of the 

relevant PPA in April 2017.29  AES, together with FES and its subsidiaries, comprises FE Corp.’s 

competitive energy services (“CES”) reportable operating segment. 

68. FE Corp. is both a secured creditor and an unsecured creditor of FES and is 

expected to play an active role in the Debtors’ chapter 11 cases.  FE Corp. is owed $700 million 
                                                 
29 FES also purchased power from AES in the month of March 2018 for a set amount of MWh per day.  That 
contract has ended and FES has fully paid AES for those MWhs. 
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on account of the secured revolving credit facility and approximately $4.4 million in unsecured 

debt obligations.  In addition, FE Corp., FESC, and other non-Debtor affiliates are parties to 

various intercompany agreements with the Debtors and FE Corp. has guaranteed certain other 

obligations of the Debtors.  As described below in more detail, the Debtors’ First Day Motions 

(as defined herein) seek approval of relief relating to Intercompany Agreements which will 

maintain the Debtors’ ties with FE Corp., FESC, and other non-Debtor affiliates in certain 

significant respects during the pendency of these chapter 11 cases.   

B. Impairments to the Value of the Debtors’ Business 

69. In July 2016, as part of an ongoing process to evaluate its overall generation 

business, FE Corp. and FES filed an 8-K with the SEC, announcing their intent to exit the 136 

MW Bay Shore Unit 1 generating station by October 2020 and to deactivate Units 1-4 of the 

W.H. Sammis generating station totaling 720 MWs by May 2020, resulting in a $647 million 

($517 million at FES) non-cash pre-tax impairment charge in the second quarter of 2016.  

70. Furthermore, in a November 2016 8-K and 10-Q filed with the SEC, FE Corp. 

announced that it had begun a strategic review of its competitive operations as it transitions to a 

fully regulated utility with a target to implement its exit from competitive operations by mid-

2018.  FE Corp. indicated its plan to exit the merchant generation business through exploring 

various strategic options and if there was a lack of viable strategies, a bankruptcy filing of FES 

and certain of its subsidiaries may become necessary.  In part because of this announcement, 

Moody’s downgraded the credit rating of FES to Caa1. 

71. In their Form 10-K released on February 21, 2017, FE Corp. and FES reported 

that, due to the stress of weak energy prices, inadequate results from recent capacity auctions and 

poor demand forecasts that have lowered the value of the business, the competitive business 
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continued to be managed conservatively.  The CES segment’s contract sales were expected to 

decline from 53 million MWhs in 2016 to 40-45 million MWhs in 2017 and to 35-40 million 

MWhs in 2018. While the reduced contract sales will decrease potential collateral requirements, 

market price volatility may significantly impact the competitive generation businesses’ financial 

results due to the increased exposure to the wholesale spot market. 

72. Additionally, as a result of FE Corp.’s targeted exit from competitive operations 

by mid-2018, significantly before the end of certain long-lived assets’ original useful lives, CES 

recorded a non-cash pre-tax impairment charge of $9.2 billion ($8 billion at FES) in the fourth 

quarter of 2016 to reduce the carrying value of certain assets to their estimated value, including 

long-lived assets, such as generating plants and nuclear fuel, as well as other assets such as 

materials and supplies.  Further, as reported in its Form 10-K on February 20, 2018, FES 

concluded that its nuclear facilities would likely be either deactivated or sold before the end of 

their estimated useful lives, FES recorded a pre-tax charge of $2.0 billion in the fourth quarter of 

2017 to fully impair the nuclear facilities, including the generating plants and nuclear fuel as well 

as to reserve against the value of materials and supplies inventory and to increase its asset 

retirement obligation.  

C. Regulatory and Legislative Developments 

i. NRC Matters 

73.    Under NRC regulations, nuclear operators are subject to rigorous nuclear safety 

requirements, including certain financial assurance provisions.  Notably, the NRC requires that 

nuclear power plant licensees must ensure that adequate funds will be available to decommission 

their facilities at the expiration of their licenses.  The NRC has established a minimum amount of 

funding that must be accumulated and set aside for each reactor using a formula set forth in its 
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regulations.  As of December 31, 2017, there was approximately $1.856 billion accumulated in 

NDTs pursuant to NRC requirements, as discussed above.  The values of NDTs fluctuate based 

on market conditions.  

74. NRC regulations also require that nuclear operators provide assurance of funding 

for independent spent fuel storage installation facilities.  NG has funded a $10 million 

supplemental trust since 2016 to support the decommissioning of the spent fuel storage facilities.   

75. Since May 2016, FES has provided a parental financial support agreement to NG 

of up to $400 million.  FES is required to maintain the parental financial support agreement by 

the NRC.  The NRC relies on such parental support agreements to provide additional assurance 

that merchant nuclear plants, including NG's nuclear units, have the necessary financial resources 

available to maintain safe operations, particularly in the event of an unplanned outage lasting six 

months or more.  

ii. FERC Matter:  Ohio ESP IV PPA 

76.   On August 4, 2014, FE Corp.’s Ohio Companies filed an application with the 

PUCO seeking approval of their Electric Security Plan IV (“ESP IV”), which included a 

proposed rider retail rate stability provision (the “Rider RRS”), which would flow through to 

customers either charges or credits representing the net result of the price paid to FES through an 

eight-year FERC-jurisdictional PPA (the “ESP IV PPA”) against the revenues received from 

selling such output into the PJM markets.30  On March 31, 2016, the PUCO issued an Opinion 

and Order adopting and approving the Ohio Companies’ stipulated ESP IV with modifications.  

FES and the Ohio Companies entered into the ESP IV PPA on April 1, 2016. 

                                                 
30 This PPA only applied to the Sammis Power Plant, Davis-Besse Nuclear Plant, and FES’s OVEC obligations. 
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77. On January 27, 2016, certain parties filed a complaint with FERC against FES 

and the Ohio Companies requesting FERC review the ESP IV PPA under Section 205 of the 

Federal Power Act.  On April 27, 2016, FERC issued an order granting the complaint, 

prohibiting any transactions under the ESP IV PPA pending authorization by FERC, and 

directing FES to submit the ESP IV PPA for FERC review if the parties desired to transact under 

the agreement.  In so doing, FERC essentially eliminated the possibility of FES receiving 

generation support PPAs, which would have provided much-needed income and cash flow 

support to FES. 

78. FES and the Ohio Companies did not file the ESP IV PPA for FERC review but 

rather agreed to suspend the ESP IV PPA. FES and the Ohio Companies subsequently advised 

FERC of this course of action.31  

iii. Other Federal Developments 

79. In April 2017, Secretary of Energy Rick Perry (the “Secretary”) directed DOE 

staff to conduct a study and issue a report exploring critical issues central to protecting the long-

term reliability of the electric grid.  Specifically, the Secretary directed staff to analyze, among 

other things, (1) the extent to which regulatory burdens and other federal/state policies are 

responsible for the premature retirement of “baseload” generation resources (e.g., coal and 

nuclear generating stations), and (2) whether the wholesale electricity markets are adequately 

compensating grid resilience attributes such as “on-site fuel” (i.e., having sufficient quantities of 

fuel located on the site of the plant). 

                                                 
31 On January 19, 2017, FERC issued an order accepting compliance filings by FES, its subsidiaries, and the Ohio 
Companies updating their respective market-based rate tariffs to clarify that affiliate sales restrictions under the 
tariffs apply to the ESP IV PPA, and also that the ESP IV PPA does not affect certain other waivers of its affiliate 
restrictions rules FERC previously granted these entities. 
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80. DOE staff issued its report on August 23, 2017.  The report concluded that 

baseload generation retirements have occurred for a number of reasons, with low natural gas 

prices being a predominant cause.  It did not mandate any specific action with respect to the 

compensation for generation resources, but it encouraged FERC to consider how to appropriately 

compensate market participants for services that are necessary to support grid resilience.  

81. On September 29, 2017, the Secretary submitted a Notice of Proposed 

Rulemaking to FERC for consideration (the “NOPR”).  The NOPR directed FERC to consider 

adopting a new rule that would require PJM and certain other RTOs to set wholesale prices for 

certain eligible generation resources at levels that would provide full recovery of costs and a 

return on equity.  Eligibility would have required, among other things, having (1) a 90-day fuel 

supply on-site and (2) the ability to provide “essential reliability services.”  After reviewing 

extensive stakeholder comments, FERC issued an order on January 8, 2018, declining to adopt 

the rule proposed in the DOE NOPR.  FERC concluded that the record did not support taking the 

action proposed in the NOPR and terminated the NOPR proceeding.  FERC contemporaneously 

initiated a new proceeding to further examine resiliency issues in PJM and other RTO/ISO 

markets.  At FERC’s direction, each RTO/ISO submitted a compliance filing on March 9, 2018, 

responding to FERC inquiries related to the resilience of the electric grid.  Parties may file reply 

comments by May 9, 2018. 

82. On March 29, 2018, FES submitted to the Secretary a Request for Emergency 

Order Pursuant to Federal Power Act Section 202(c).  FES requested that the Secretary find that 

an emergency condition exists in the PJM region and issue a Section 202(c) order directing that 

certain existing nuclear and coal-fired generators in the PJM region enter into contracts with PJM 
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that provide for recovery of costs through cost-based rates.  The Secretary has not yet responded 

to the Request.  

iv. State Developments  

83. In April 2017, legislation was introduced before the Ohio General Assembly that 

would create a zero-emission nuclear (“ZEN”) credit to compensate nuclear power plants for 

environmental, energy security, and other attributes benefitting the state and its retail customers.  

The April 2017 legislation provided for ZEN credits to last up to 16 years.  The Ohio House 

Public Utilities Committee held hearings but did not advance the April 2017 legislation.  In 

October 2017, new legislation was introduced before the Ohio General Assembly providing for a 

similar ZEN program.  The new legislation provided for an approximately 12-year lifespan for 

the program.  The new legislation is pending with the Ohio House and Senate Public Utilities 

Committees.  

84. Similar ZEN-type programs have been implemented in Illinois and New York.  

Opponents of the Illinois and New York programs filed lawsuits in federal district courts in both 

states arguing, among other things, that the programs are preempted by FERC’s exclusive 

jurisdiction under the Federal Power Act.  Both the federal district court in Illinois and New York 

dismissed the lawsuits last year, finding that the states had authority to implement the programs.  

Both decisions have been appealed to their respective federal circuit courts and the appeals 

remain pending.  

D. Rail Arbitration 

i. Arbitration Proceeding with BNSF and CSX 

85. On August 3, 2015, FG submitted to the American Arbitration Association 

(“AAA”) in New York, New York, a demand for arbitration and statement of claim against BNSF 
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Railway Company (“BNSF”) and CSX Transportation, Inc. (“CSX”), seeking a declaration that 

the Mercury and Air Toxics Standards (“MATS”) constituted a force majeure event that excused 

FG’s performance under its coal transportation contract with these parties.  Specifically, the 

dispute arises from a contract for the transportation by BNSF and CSX of a minimum of 3.5 

million tons of coal annually through 2025 to certain coal-fired power plants owned by FG in 

Ohio.   The arbitration panel issued a decision on April 12, 2017, finding that FG’s performance 

under the contract was not excused by force majeure and that it breached and repudiated the 

contract. 

86. On April 27, 2017, BNSF, CSX, FE Corp., and FG (the “BNSF-CSX Settlement 

Parties”) entered into a term sheet setting forth the material terms and conditions of a settlement 

and directing the BNSF-CSX Settlement Parties to enter into a settlement agreement (the 

“BNSF-CSX Settlement Agreement”).  On May 1, 2017, the BNSF-CSX Settlement Parties 

executed the BNSF-CSX Settlement Agreement where FG agreed to pay BNSF and CSX 

$109,000,000 in cash, in three installments.  The first installment of $37,000,000 was paid on 

May 1, 2017.  The second installment of $36,000,000 is to be paid on or before May 1, 2018 and 

the third installment of $36,000,000 is to be paid on or before May 1, 2019.  The BNSF-CSX 

Settlement Agreement has been guaranteed by FE Corp., whereby FE Corp. has guaranteed the 

payment of the entire amount payable by FG under the BNSF-CSX Settlement Agreement.    

ii. Arbitration Proceeding with BNSF and NS 

87.  On December 22, 2016, FG received a demand for arbitration and statement of 

claim from BNSF and Norfolk Southern Corporation (“NS”), who are the counterparties to a 

coal transportation contract covering the delivery of 2.5 million tons annually through 2025, for 

FG’s coal-fired Bay Shore Units 2-4, deactivated on or about September 1, 2012, as a result of 
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the EPA’s MATS and for FG’s W.H. Sammis Plant.  The demand for arbitration was submitted to 

the AAA office in Washington, D.C. against FG alleging, among other things, that FG breached 

the contract in 2015 and 2016 and breached and repudiated the contract for years 2017-2025. 

88. The counterparties are seeking, among other things, contractually specified 

liquidated damages through 2025, a declaratory judgment that FG's claim of force majeure is 

invalid, and a declaratory judgment that allocation of the Minimum Volume Requirements (as 

defined in the relevant contract) between the Bay Shore units and the W.H. Sammis Plant is 

invalid.  FG intends to vigorously assert its position in this arbitration proceeding.  The 

arbitration hearing is set to commence on June 18, 2018.  If it were ultimately determined that 

the force majeure provisions or other defenses do not excuse the delivery shortfalls, the damages 

assessed against FG could be substantial.32  The parties have exchanged settlement proposals to 

resolve all claims related to this proceeding, however, discussions were terminated prior to the 

petition date.  

E. Negotiations with Creditor Groups 

89. Prior to the Petition Date, the Debtors commenced discussions with various 

creditors, including, without limitation, (i) an ad hoc group of certain holders of the Debtors’ 

PCN debt and certain other notes (the “Ad Hoc Noteholder Group”) and (ii) an ad hoc group of 

certain holders of pass-through certificates issued in connection with the sale-leaseback 

transaction for Unit 1 of the Bruce Mansfield Plant (the “Mansfield Certificateholders Group”, 

                                                 
32 With regard to both coal transportation agreements referenced in this section, FG paid approximately $70 million 
in the aggregate in liquidated damages to settle delivery shortfalls in 2014 related to its deactivated plants to account 
for full liquidated damages under the agreements for such year related to the plant deactivations.  Liquidated 
damages for the period 2015-2025 remain in the NS arbitration. 
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together with the Ad Hoc Noteholder Group, the “Creditor Groups”).33   The legal and financial 

advisors to the Creditor Groups and, recently certain individual members of the Creditor Groups, 

entered into non-disclosure agreements with the Debtors,34  and over the past seven months, the 

advisors for the Creditor Groups have conducted substantial due diligence on the Debtors’ 

operations, financial condition, and long term business plan, including having access to a data 

room populated by the Debtors and attending numerous diligence sessions relating to various 

topics of interest.  The Debtors have had discussions with the advisors for the Creditor Groups 

regarding various issues arising in connection with the Debtors’ operations, including the sale of 

the assets owned by FG at Bay Shore, the Debtors’ 2018 compensation plans, and the damage to 

the Bruce Mansfield Plant described below and, more recently, with certain individual members 

of the Creditor Groups who have signed non-disclosure agreements.  The advisors for the 

Creditor Groups, the Debtors and FE Corp. have engaged in discussions prior to the Debtors’ 

chapter 11 filing about process and restructuring alternatives.  Additionally, more recently, the 

Debtors and their advisors engaged in discussions regarding the Debtors’ chapter 11 filing and 

restructuring process with certain other stakeholders and their respective advisors, including 

certain indenture trustees and MetLife Capital, Limited Partners (“MetLife”), as owner 

participant under the Bruce Mansfield Sale-Leaseback Transaction. 

90. On March 30, 2018, the Debtors entered into an agreement (the “Process Support 

Agreement”)35  with (a) certain members of the Ad Hoc Noteholder Group, (b) certain members 

of the Mansfield Certificateholders Group, (c) MetLife in its capacity as owner participant of 5 

                                                 
33 The Ad Hoc Noteholder Group is represented by Kramer Levin Naftalis & Frankel LLP as legal counsel and GLC 
Advisors & Co., LLC as financial advisor.  The Mansfield Certificateholders Group is represented by O’Melveny & 
Myers LLP and Latham & Watkins LLP as legal counsel and Guggenheim Partners, LLC as financial advisor. 
34 The non-disclosure agreements with the individual members of the Creditor Groups contain a cleansing provision 
whereby all confidential information received by such parties will be subject to public disclosure.  That date is no 
later than April 2, 2018.   
35 A copy of the Process Support Agreement is attached hereto as Exhibit D.  
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of the 6 owner-lessor trusts under the Bruce Mansfield Sale-Leaseback Transaction, (d) U.S. 

Bank Trust National Association, in its capacity as owner trustee of 5 of the 6 owner-lessor trusts 

under the Bruce Mansfield Sale-Leaseback Transaction and (e) Wilmington Savings Fund 

Society, FSB, solely in its capacity as indenture trustee for certain notes and certificates issued in 

connection with the Bruce Mansfield Sale-Leaseback Transaction.  The Process Support 

Agreement sets forth certain agreements and understandings with respect to the Debtors’ and the 

Creditor Groups’ conduct during the chapter 11 cases, including ensuring the Creditor Groups’ 

support for the Debtors’ First Day Motions (as defined herein), working cooperatively on the 

implementation of the Debtors’ employee retention and severance programs, establishing a 

protocol for reorganization efforts relating to the Debtors’ nuclear assets and potential sale 

processes for the Debtors’ fossil and retail book assets, and confirming the payment of certain 

professional fees.  The Process Support Agreement also incorporates a protocol (the “Mansfield 

Issues Protocol”) that establishes a process for resolving certain claims arising from the rejection 

of the Mansfield Unit 1 lease documents, as well as processes for consultation and cooperation 

with respect to the operation of Mansfield Unit 1 pending disposition of the Mansfield plant 

during the chapter 11 cases and the insurance issues arising from the January 10, 2018 fire at the 

Mansfield plant (discussed below).  

91. The purpose of the Process Support Agreement is to help guide the Debtors and 

the Creditor Groups through these chapter 11 cases by ensuring the support and cooperation of 

key stakeholders in these chapter 11 cases.  The Process Support Agreement will also provide a 

framework for the Debtors to continue negotiations with their stakeholders around a plan 

designed to maximize recoveries for all creditors and preserve the value of the Debtors’ business.   

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 42 of 165

Attachment C



 

43 
 

92. Relatedly, on March 30, 2018 the Debtors entered into a protocol (the 

“Intercompany Protocol”) and an agreement (the “Standstill Agreement”)36  with FE Corp. and 

the Creditor Groups to establish a process for coordinated and orderly discovery regarding 

claims between the Debtors, on the one hand, and FE Corp. and its affiliates on the other hand, 

and the resolution of such claims.  Under the Standstill Agreement, the parties agree to not seek 

the appointment of an examiner or otherwise commence litigation with respect to intercompany 

claims while the Standstill Agreement and the Intercompany Protocol remain in place.  The 

Intercompany Protocol also creates a mechanism for the applicable parties to consensually 

resolve claims and/or engage in mediation. 

93. The Debtors anticipate filing motions to authorize the Debtors to assume the 

Process Support Agreement and the Standstill Agreement in the coming days. 

F. Bruce Mansfield Event 

94. On January 10, 2018, a fire damaged the scrubber, stack, and other plant property 

and systems associated with Bruce Mansfield Units 1 and 2.  The event arose during a scheduled 

maintenance outage of Unit 1.  The fires were controlled and extinguished with the help of local 

fire departments, and there were no major injuries to plant personnel or the response team.  Unit 

3 was offline during the event and was unaffected. 

95. Following the event, FES and FG assembled a group (the “Mansfield Recovery 

Team”) composed of individuals from operations, insurance groups, senior management, legal 

advisors, and other FES advisors.  The Mansfield Recovery Team has started a structural analysis 

of Units 1 and 2, mobilized a supply chain team, engaged experts to evaluate essential 

equipment, reached out to the Pennsylvania Department of Environmental Protection, and taken 

                                                 
36 A copy of the Standstill Agreement is attached hereto as Exhibit E. 
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appropriate steps to prepare a claim and pursue recovery from applicable insurance policies.  

Plant personnel are evaluating the extent of damage to the plant.  At this time, management is 

unable to estimate the financial effects of the fire on Mansfield Units 1 and 2. 

G. Permanent Shutdown and Defueling of Nuclear Units in Advance of 
Decommissioning 

96. A nuclear power plant licensee is required to notify the NRC when it decides to 

permanently shut down a nuclear power plant in advance of facility decommissioning.  Notifying 

the NRC of a permanent shutdown is a two-part process.  First, once an NRC licensee decides to 

“permanently cease operations,” it must submit a written certification to the NRC within 30 days 

of making this determination, and inform the NRC of the expected shutdown date.  On March 

28, 2018, FES notified PJM on behalf of NG and FENOC notified the NRC regarding the 

Debtors’ decision to permanently cease operations and deactivate their four nuclear power units.  

In accordance with NRC regulations, FENOC will submit a written certification to the NRC 

regarding such decision within 30 days.  The written certification initiates part one of the NRC 

permanent shutdown notification process.   NG and FENOC are targeting June 1, 2020,37 June 1, 

2021,38 and October 31, 2021,39 respectively, as the dates by which the nuclear power units will 

shut down.   

97. Second, when nuclear fuel is permanently removed from the reactor vessel after 

permanent shutdown, an NRC licensee must submit another written certification to the NRC that 

the reactor has been permanently defueled.  Under the NRC’s regulation in 10 C.F.R. 50.82, this 

second certification effectively surrenders the licensee’s authority to operate the reactor or load 

fuel into the reactor vessel.  Accordingly, when all of the nuclear fuel is permanently removed 

                                                 
37 For the Davis-Besse Nuclear Power Station  
38 For the Perry Nuclear Power Plant and Unit 1 of the Beaver Valley Nuclear Power Station 
39 For Unit 2 of the Beaver Valley Nuclear Power Station 
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from each of the four nuclear power units’ reactor vessels, FENOC will submit the second 

written certification to the NRC for each unit.   

98. Prior to filing the second certification, FENOC maintains the ability to withdraw 

the first certification of permanent shutdown if circumstances change.  In addition, the first 

certification does not by itself affect FENOC’s or NG’s licenses or the NRC requirements 

relating to the nuclear power units. 

99. Although filing of the first shutdown notice does not change the NRC license 

requirements, it does trigger certain NRC requirements related to decommissioning planning.  

Within two years of shutting down, licensees must submit a Post-Shutdown Decommissioning 

Activities Report to the NRC, and site-specific decommissioning cost estimate.  

100. FENOC is beginning to undertake the necessary steps to prepare for facility 

shutdown and defueling, and to commence facility decommissioning.  These steps include 

implementing a retention plan to maintain plant staffing, preparing regulatory filings to help 

reduce operations and maintenance requirements, planning for optimal use of nuclear fuel and 

reducing future orders, submitting any necessary notices related to participation in power 

markets, and interacting with state and local officials and other stakeholders, including unions. 

101. In connection with the announced deactivation of the Debtors’ four nuclear power 

units, on March 28, 2018, the FENOC Board approved a FENOC key employee retention plan 

(the “2018 FENOC KERP”) for certain FENOC non-represented employees40 to ensure that 

FENOC will be able to retain key employees through the defueling process.41  These key 

                                                 
40 FENOC will engage in negotiations with its unions with respect to the shutdown process and the impact on 
FENOC’s represented employees. 
41 For a description of the 2018 FENOC KERP, please see the Debtors’ Motion for Entry of Interim and Final 
Orders Authorizing the Debtors to (a) Pay Certain Prepetition Compensation and Reimbursable Employee 
Expenses, (b) Pay and Honor Employee and Retiree Medical and Other Benefits, (c) Continue to Participate in FE 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 45 of 165

Attachment C



 

46 
 

employees must be retained in order to ensure that FENOC can continue to meet NRC license 

and/or health and safety requirements.  The Debtors will seek Court approval of the 2018 

FENOC KERP in the near future. 

H. Cash Position and Liquidity Developments 

102. In the months leading up to the date of the filing of these chapter 11 cases (the 

“Petition Date”), the Debtors faced several significant constraints on their liquidity.  As of 

December 31, 2017, FES has unsecured debt ratings of Ca at Moody’s, C at S&P and C at Fitch.  

These ratings, together with its negative outlook from each of the rating agencies, have posed 

issues related to its ability to hedge the generation business with retail sales and wholesale sales 

due to collateral requirements that otherwise reduce available liquidity.  

103. FES has approximately $516 million of PCNs subject to automatic puts or 

maturing between April and December 2018 and has approximately $1.3 billion of PCNs subject 

to automatic puts or maturing between 2019 and 2021.  Additionally, FES has approximately 

$100 million of unsecured debt maturing in April 2018 and $300 million of unsecured debt 

maturing in 2021.  Based on its current senior unsecured debt rating and current capital structure, 

as well as the forecasted decline in wholesale forward market prices over the next few years, 

FES would be unable to refinance, even on a secured basis, these debt maturities, further 

stressing its anticipated liquidity.   

104. On December 6, 2016, FE Corp. and certain subsidiaries entered into new 

syndicated credit facilities and concurrently terminated existing syndicated credit facilities that 

were to expire in March 2019.  Specifically, FES and AES terminated an unsecured $1.5 billion 

credit facility with certain third-party financial institutions (commitments of $900 million and 

                                                                                                                                                             
Corp.’s Employee Compensation, Welfare, Retiree Benefit and Pension Plans and Programs and (d) Continue to 
Participate in FE Corp.’s Workers’ Compensation Program and Modify the Automatic Stay with Respect Thereto.  

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 46 of 165

Attachment C



 

47 
 

$600 million for FES and AES, respectively) and FES entered into a new, two-year secured 

credit facility with FE Corp. (the “FE-FES Secured Facility”).  Pursuant to the FE-FES Secured 

Facility, FE Corp. provided (i) a committed line of credit to FES of up to $500 million and (ii) 

additional credit support of up to $200 million which were ultimately used to cover a $169 

million surety with respect to Little Blue Run and a $31 million surety bond with respect to 

Hatfield, with both surety bonds benefiting the Pennsylvania Department of Environmental 

Protection, as designated in writing to FE Corp.42 

105. In connection with the cancellation of the prior FES/AES facility and entry into 

the new FE-FES Secured Facility, certain commitments and amendments associated with shared 

services and operational matters were made.  First, FE Corp. reaffirmed its obligations under the 

Tax Allocation Agreement (as defined below).  Second, amendments were made to the FES 

Shared Services Agreement to prevent termination until the earlier of December 31, 2018, or a 

change in control of FES or its subsidiaries.  Third, amendments were made to the Fifth 

Amended and Restated Non-Utility Money Pool Agreement (the “Non-Utility Money Pool 

Agreement”) to provide FES, FENOC, FG, and NG continued access to the Non-Utility Money 

Pool until the earlier of the establishment of a new money pool or December 31, 2018. 

106. On March 9, 2018, FES drew down $500 million under the FE-FES Secured 

Facility.  On March 16, 2018, the Debtors exited the Non-Utility Money Pool and established the 

FES Money Pool.  As of the Petition Date, FES had $554.4 million of cash on hand, and FENOC 

had $6.3 million of cash on hand.43 

                                                 
42 Little Blue Run and Hatfield are landfill sites where the waste by-product of FG’s coal powered plants was 
deposited.  FG has certain remediation obligations with respect to those sites and has outstanding surety bonds with 
respect to such obligations.  
43 The Debtors also had $1.9 million in the Deposit Account (as defined herein) as of the Petition Date.  
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I. Financial Outlook and Business Strategy Moving Forward 

107. As a result of their strained financial condition, the Debtors considered a variety 

of potential strategic alternatives, including but not limited to: (i) legislative or regulatory 

solutions to increase revenue for generation assets, (ii) asset sales, (iii) plant deactivations, (iv) 

out-of-court debt restructuring transactions with creditors, and (v) chapter 11 bankruptcy 

protection.   

108. Together with their professionals, the Debtors reviewed and evaluated the benefits 

and costs associated with various restructuring scenarios. In doing so, the Debtors created 

detailed financial projections for use by advisors and creditor constituencies.  The Debtors’ 

financial viability analysis involved the creation of multiple business plans accounting for a 

range of restructuring scenarios.   

109. After undergoing a comprehensive review of options to manage their current 

financial situation and their liquidity constraints, and having fully considered possible 

alternatives, the Debtors ultimately decided to file voluntary chapter 11 petitions with the Court 

to avail themselves of protections under the Bankruptcy Code. 

110. At this time, the Debtors believe they have the ability to pursue a dual-path exit 

from chapter 11 in which they have the option to pursue a creditor supported chapter 11 plan of 

reorganization while maintaining the option of pursuing merger and acquisition (“M&A”) efforts 

for some or all of the assets owned by the Debtors.  Accordingly, the Debtors will utilize all 

available tools in chapter 11 to stabilize their business operations and will continue to engage 

with various stakeholder constituencies as they work toward a value-maximizing solution that 

most benefits the Debtors’ estates and, by extension, their creditors. 
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Part III. 
Summary of First Day Motions 

111. The Debtors have requested a variety of relief in “first day” motions and 

applications (the “First Day Motions”), filed concurrently herewith, to ensure a smooth transition 

into chapter 11.  I am generally familiar with the contents of each of the First Day Motions, and I 

believe that the relief sought therein, including the ability to make certain essential payments and 

otherwise continue their business operations, is necessary to permit continued efficient 

operations of the Debtors’ businesses. 

112. In my opinion, approval of the relief requested in the First Day Motions will 

minimize disruption to the Debtors’ business operations, thereby preserving and maximizing the 

value of the Debtors’ estates and assisting the Debtors in achieving a successful reorganization.    

Accordingly, on behalf of the Debtors, I respectfully submit that the First Day Motions should be 

approved.  A description of the relief requested and the facts supporting each of the First Day 

Motions is set forth below.   

A. Motion of FirstEnergy Solutions Corp., et. al., for Entry of an Order Directing Joint 
Administration of the Debtors’ Chapter 11 Cases (the “Joint Administration Motion”) 
 
113. The Debtors seek entry of an order directing joint administration of their related 

chapter 11 cases.  The Debtors also request that a docket entry be entered on the docket of each 

of the Debtors’ cases other than the case of FES. The proposed docket entry reads:   

a.  An order (the “Joint Administration Order”) has been entered into in 
accordance with Rule 1015(b) of the Federal Rules of Bankruptcy 
Procedure directing the joint administration of the chapter 11 cases of 
FirstEnergy Solutions Corp.; FE Aircraft Leasing Corp.; FirstEnergy 
Generation, LLC; FirstEnergy Generation Mansfield Unit 1 Corp.; 
FirstEnergy Nuclear Generation, LLC; FirstEnergy Nuclear Operating 
Company; and Norton Energy Storage L.L.C.  The docket in Case No. 18-
50757 should be consulted for all matters affecting this case. 
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114. The seven Debtors in these chapter 11 cases are “affiliates” as that term is defined 

in section 101(2) of the Bankruptcy Code.  As discussed above in Section I, the Debtors have 

highly integrated operations.  As such, joint administration of these chapter 11 cases will provide 

significant administrative convenience without harming the substantive rights of any party in 

interest.  Many of the motions, hearings, and orders that will arise in these chapter 11 cases will 

affect each and every Debtor.  In addition, joint administration will reduce fees and costs by 

avoiding duplicative filings and objections.  Joint administration will also allow the Office of the 

United States Trustee for the Northern District of Ohio and all parties in interest to monitor these 

chapter 11 cases with greater ease and efficiency.  Based on the foregoing, I believe that the 

relief requested in the Joint Administration Motion is in the best interests of the Debtors, their 

estates, and all parties in interest and should be approved.    

Motions Concerning Operations 

B. Debtors’ Motion for Entry of Interim and Final Orders Authorizing the Debtors to Pay 
Certain Prepetition Taxes and Fees (the “Taxes Motion”) 

115. The Debtors seek entry of interim and final orders authorizing, but not directing, 

the Debtors to (a) continue negotiating and paying all Taxes and Fees (each as defined and 

discussed herein) accrued in the ordinary course of business on a postpetition basis by paying 

FESC, who remits the funds to the Taxing and Regulatory Authorities (as defined below); and (b) 

pay for all outstanding prepetition obligations accrued in the ordinary course of business on 

account of Taxes and Fees by paying FESC who remits the funds to the Taxing and Regulatory 

Authorities (as defined below).    

116. In the ordinary course of business, the Debtors (a) incur and/or collect taxes, 

including sales, use, property, and miscellaneous taxes in the operation of their businesses 

(collectively, the “Taxes”); (b) incur business license fees, permit fees and other assessments and 
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charges (collectively, the “Fees”) necessary to operate their businesses; and (c) make payments 

to FESC who in turn will remit such Taxes and Fees to various taxing, licensing, administrative, 

and governmental or similar authorities (collectively, the “Taxing Authorities,” the “Regulatory 

Authorities,” and, collectively, the “Taxing and Regulatory Authorities”) on behalf of the 

Debtors. 

117. The Taxes that the Debtors typically incur fall into the following categories: (a) 

state and city income Taxes (the “State and City Income Taxes”); (b) sales and use Taxes (the 

“Sales and Use Taxes”); (c) real and personal property Taxes (the “Real and Personal Property 

Taxes”); (d) state and federal excise Taxes (the “State and Federal Excise Taxes”); and (e) federal 

income Taxes (the “Federal Income Taxes”).  The Debtors estimate that their total prepetition 

State and City Income Taxes liability is approximately $0.  In an average month, the Debtors 

incur an obligation of approximately $285,000 in Sales and Use Taxes to the Taxing Authorities.  

The Debtors estimate that approximately $339,000 in Sales and Use Taxes have accrued and 

remain unpaid as of the Petition Date, all of which will become due and owing during the Interim 

Period.44  Approximately 47 tax jurisdictions where the Debtors’ business operations are located 

possess the authority to levy property Taxes against the Debtor’s real and personal property.  The 

Debtors owe approximately $1,400,000 million in Real and Personal Property Taxes in the 

average month.  The Debtors estimate that approximately $19,100,000 in Real and Personal 

Property Taxes have accrued and remain unpaid as of the Petition Date.  Approximately 

$854,000 of these Taxes will become due and owing during the Interim Period.  The Debtors also 

incur an assortment of State and Federal Excise Taxes.  In an average month, the Debtors incur 

an obligation of approximately $1,300,000 in State and Federal Excise Taxes.  The Debtors 

                                                 
44 The Interim Period is the period between the Petition Date and entry of a final order (the “Interim Period”). 
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estimate that approximately $4,300,000 in State and Federal Excise Taxes have accrued and 

remain unpaid as of the Petition Date.  The Debtors estimate that none of the State and Federal 

Excise Taxes will become due and owing during the Interim Period.  For each of the above 

Taxes, the Debtors pay FESC, who remits the Taxes to the Taxing Authorities.  

118. Finally, the Debtors are parties to an intercompany tax allocation agreement with 

FE Corp. and its affiliates (the “Tax Allocation Agreement”).  Under the terms of the Tax 

Allocation Agreement, an annual estimate is made of the Federal Income Taxes owed to the 

United States Government by each member of the consolidated tax group.45  Such amount is paid 

to FESC on a quarterly basis and then in the following year there is a true up of the amount of 

Federal Income Taxes owed by each member of the consolidated tax group.  FES has substantial 

net operation losses (“NOLs”) and, under the terms of the Tax Allocation Agreement, is 

compensated in cash on a quarterly basis for the use of its NOLs along with other members of 

the consolidated tax group who have usable NOLs.  There are no amounts which will become 

due and owing during the Interim Period, but FES has been informed by FESC that FES received 

an overpayment in 2017 for its NOLs, which overpayment could be as much as $48 million.  

119. The Debtors must also obtain and maintain various business licenses, permits, and 

certificates and pay corresponding Fees in certain jurisdictions in which they operate.  These 

Fees include: (a) state regulatory Fees (the “State Regulatory Fees”); (b) city and county 

regulatory Fees (the “City and County Regulatory Fees”); (c) nuclear agency Fees (the “Nuclear 

Agency Fees”); (d) vehicle Fees (the “Vehicle Fees”); and, (e) Department of Homeland Security 

Fees (the “Department of Homeland Security Fees,” and altogether the “Regulatory License 

Fees”).  The Debtors estimate that approximately $5,600,000 in Regulatory License Fees have 

                                                 
45  Additionally, in Virginia and West Virginia, the Debtors use this allocation method to pay their state income 
taxes. 
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accrued and remain unpaid during the Interim Period.  The Debtors estimate that approximately 

$3,600,000 in Regulatory License Fees will become due and owing during the Interim Period.  

The above-described fees are paid by the Debtors in the ordinary course of business by paying 

FESC who remits the Regulatory License Fees to the Regulatory Authorities.  

120. The Debtors’ payment of Taxes and Fees is justified because certain of the Taxes 

and Fees are not property of the estate, pursuant to Section 541(d) of the Bankruptcy Code.  The 

Debtors seek to pay Taxes and Fees to, among other things, forestall the Taxing and Regulatory 

Authorities from taking actions that might interfere with administration of the chapter 11 cases, 

which may include asserting liens on the Debtors’ property, assessing penalties and/or significant 

interest on past-due taxes, or commencing personal liability actions against directors, officers, 

and other key employees.  The Taxing and Regulatory Authorities could audit the Debtors or 

prevent the Debtors from continuing their businesses, which, even if unsuccessful, would 

unnecessarily divert the Debtors’ attention away from the reorganization process.  The Taxing 

and Regulatory Authorities could also attempt to suspend the Debtors’ operations, file liens, seek 

to lift the automatic stay, and pursue other remedies that will harm the estates.  Further, any 

regulatory dispute or delinquency that affects the Debtors’ ability to conduct business could have 

wide-ranging and adverse effects on the Debtors’ operations as a whole.  Based on the foregoing, 

I believe that the relief requested in the Taxes Motion is in the best interests of the Debtors, their 

estates, and all parties in interest and should be approved. 

C. Debtors’ Motion for Entry of Interim and Final Orders Determining Adequate 
Assurance of Payment for Future Utility Services (the “Utilities Motion”)  

121. The Debtors seek entry of an interim and final order: (a) determining that the 

Utility Providers (as defined below) have been provided with adequate assurance of payment 

within the meaning of section 366 of the Bankruptcy Code; (b) approving the Proposed Adequate 
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Assurance (as defined below); (c) prohibiting the Utility Providers from altering, refusing or 

discontinuing services on account of prepetition amounts outstanding and on account of any 

perceived inadequacy of the Proposed Adequate Assurance; and (d) determining the Debtors are 

not required to provide additional adequate assurance. 

122. The Debtors, in connection with their business operations, incur utility expenses 

for electric, gas, water, telephone, internet, waste disposal and similar services (the “Utility 

Services”) in the ordinary course of business from approximately 38 utility providers (the 

“Utility Providers”).  The Utility Providers that deliver Utility Services to the Debtors as of the 

Petition Date are identified in Exhibit C attached to the Utilities Motion (the “Utility Service 

List”).   

123. On average, the Debtors spend approximately $1.3 million monthly on Utility 

Services pursuant to approximately 140 separate accounts.46  As of the Petition Date, the Debtors 

estimate that approximately $500,000 in utility costs have accrued and remain outstanding. The 

Debtors do not owe any past due amounts to the Utility Providers. 

124. The Debtors intend to pay postpetition obligations owed to the Utility Providers in 

the ordinary course of business by paying FESC, which will remit payment to the Utility 

Providers. The Debtors expect that cash from operations and cash on hand will be sufficient to 

pay postpetition obligations related to their Utility Services. The Debtors propose to deposit 

$645,000 (the “Adequate Assurance Deposit”) into a newly-created, segregated, interest-bearing 

account (the “Adequate Assurance Deposit Account”) within 20 days of the Petition Date.  The 

amount of the Adequate Assurance Deposit equals the estimated aggregate amount for two 

                                                 
46  Of the $1.3 million of monthly Utility Services, approximately $0.9 million is on account of Utility Services 
rendered by the Non-Debtor Affiliate Utility Providers. 
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months of Utility Services for Utility Providers (excluding non-Debtor affiliate Utility 

Providers), calculated as a historical average over the past 12 months. 

125. The Adequate Assurance Deposit will be held for the benefit of Utility Providers 

during the pendency of these chapter 11 cases (excluding non-Debtor affiliate Utility Providers), 

provided that to the extent any Utility Provider receives any other form of adequate assurance 

payment, the Debtors may reduce the Adequate Assurance Deposit maintained in the Adequate 

Assurance Account by such amount.  The Debtors submit that the Adequate Assurance Deposit, 

in conjunction with the Debtors' demonstrated ability to pay for future Utility Services in the 

ordinary course of business, any other prepetition or postpetition value provided by the Debtors 

to the Utility Providers, and other relief granted by the Court in favor of the Utility Providers 

(together, the “Proposed Adequate Assurance”) constitutes sufficient adequate assurance. 

126.   If, however, a Utility Provider believes additional adequate assurance is 

required, the Debtors propose that such Utility Provider may request additional adequate 

assurance pursuant to the procedures set forth in the Utilities Motion.  

127. Uninterrupted Utility Services are essential to the Debtors’ ongoing operations, 

and any disruption in Utility Services would harm the Debtors’ operations, revenues and cash 

flows, to the detriment of the Debtors’ reorganization efforts and, ultimately, of recoveries to 

creditors.  Based on the foregoing, I believe that the relief requested in the Utilities Motion is in 

the best interests of the Debtors, their estates, and all parties in interest and should be approved. 

D. Debtors’ Motion for Entry of an Order (I) Authorizing the Debtors to Continue Their 
Prepetition Insurance Program and (II) Authorizing the Debtors to Pay Any 
Prepetition Premiums and Related Obligations (the “Insurance Motion”) 

128. In the ordinary course of their operations, the Debtors maintain an insurance 

program (the “Insurance Program”) that provides millions in dollars in coverage for, among 

other things, workers’ compensation, directors and officers liability, fiduciary, crime, umbrella 
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and excess liability and various other liability, property, pollution and automobile insurance 

policies with respect to the Debtors’ operations, described in part below (each, a “Policy” and 

collectively, the “Policies”).  The Insurance Program comprises Policies obtained from many 

different insurance carriers (the “Carriers”).  Consistent with historical practice, the Debtors 

intend to pay all insurance obligations (the “Insurance Obligations”) by paying FESC, which will 

remit payment to the parties to which the Insurance Obligations are due or by paying the Carriers 

and/or the Brokers (as defined in the Insurance Motion) directly for the Policies.  In the ordinary 

course of business, the Debtors’ Insurance Obligations have been paid by FESC under the Shared 

Services Agreements and each Debtor pays FESC as part of the monthly shared services invoice 

for an allocated portion of the insurance costs.  In addition, the Debtors have paid directly for a 

few of the Policies.   

129.  The Debtors pay premiums to procure and maintain the Insurance Program that 

are fixed at the beginning of the policy year and are paid in one upfront, annual payment or in 

installments, depending on the Policy and whether the premiums are financed.    In the ordinary 

course of business, FESC, on behalf of the Debtors, pays the premiums either directly to Carriers 

and Brokers (as defined below) or through certain premium financing agreements (the “Premium 

Financing Agreements”), which allow the Debtors to spread payments over the course of the 

Policies instead of paying the entire premium in full upfront.47   

130. For 2018, the Debtors’ share of the overall insurance cost estimates is 

$14,381,203.  Prior to the Petition Date, in 2018, the Debtors renewed 25 of their Policies, 

(collectively, the “Renewed Policies”).  In connection with the renewal of the Renewed Policies, 

the Debtors have a year to date allocation of $7,783,818 on account of annual premiums.  One of 

                                                 
47 Currently, none of the Debtors are parties to any Premium Financing Agreements. 
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the Policies will expire in the time period between April 1 and June 2018, and, as applicable, will 

need to be renewed.  The Policy, an aviation insurance policy with Global Aerospace, Inc., will 

involve an annual premium payment of $108,900, which will need to be made during the Interim 

Period.  The Debtors, through FESC, will need to make the annual premium payments at the 

time of renewal.   

131. The Debtors’ Insurance Program is managed through two insurance brokers, Aon 

Risk Services Northeast, Inc. (“Aon Risk Services”), Marsh LLC (“Marsh”), and JLT Group 

(“JLT”), and collectively, the “Brokers”).  The Brokers assist FirstEnergy Group in determining 

the appropriate type and amount of insurance coverage for their businesses and assets and then 

negotiate with insurance companies to procure the optimal policies.  The premiums are generally 

paid to the Brokers who then remit such payments to the Carriers.  The Brokers are paid fees at 

the time of each renewal (“Broker Fees”) and such fees are typically included in any financing 

when that payment is authorized in the ordinary course of business.  As of the Petition Date, the 

Debtors have paid $202,056 in Broker Fees.  The Debtors have no outstanding obligations with 

regards to Brokers Fees.  However, the Debtors anticipate paying $288,192.50 for Brokers Fees 

for anticipated renewals through the remainder of 2018. 

132. The Debtors seek to make payments required to continue their Insurance Program, 

including payment of any prepetition premiums, deductibles or other obligations, whether to the 

Carriers, the Brokers or FESC, and to continue postpetition their practice of paying brokerage 

fees and premiums to the Brokers and any other broker or agent engaged by the Debtors by 

paying FESC who remits the payments to such parties.  Failure to pay premiums, related fees, 

deductibles, claims or other obligations under the Insurance Program could result in one or more 

of the Carriers increasing future premiums, declining to renew policies or refusing to enter into 
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new policies.  Moreover, if the policies lapse, the Debtors risk exposure to substantial liability at 

a later date to the detriment of all parties-in-interest.  Finally, in many cases, the coverage 

provided by the Policies is required by various regulations (including nuclear insurance 

requirements), laws and contracts (including credit agreements) that govern the Debtors’ 

business conduct under applicable non-bankruptcy law.  Based on the foregoing, I believe that 

the relief requested in the Insurance Motion is in the best interests of the Debtors, their estates, 

and all parties in interest and should be approved.  

E. Debtors’ Motion to Approve Continued Surety Bond Program (the “Surety Bond 
Motion”)  

133. The Debtors request interim and final orders authorizing the Debtors to continue 

and renew, in their sole discretion, their Surety Bond Program (as defined below) on an 

uninterrupted basis, including the maintenance and posting of collateral in accordance with 

applicable agreements.  

134. In the ordinary course of their businesses, the Debtors are required to provide 

surety bonds to certain third parties to secure the Debtors’ payment or performance of certain 

obligations, often to governmental units or other public agencies (the “Surety Bond Program”).  

These include, without limitation: (a) obligations owed to municipalities; (b) obligations related 

to environmental regulatory agencies; and (c) obligations relating to obtaining permits or 

licenses.  Often, statutes or ordinances require the Debtors to post surety bonds to secure such 

obligations.  Failure to provide, maintain or timely replace these surety bonds would prevent the 

Debtors from undertaking essential functions related to their energy production operations. 

135. As of the Petition Date, the Debtors have approximately $223 million in 

outstanding surety bonds.  The issuance of a surety bond shifts the risk of the Debtors’ 

nonperformance or nonpayment from the Debtors to a surety.  Unlike an insurance policy, if a 
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surety incurs a loss on a surety bond, it is entitled to recover the full amount of that loss from the 

principal.  The Debtors are party to 14 master indemnity agreements that set forth the sureties’ 

rights to recover from the Debtors (the “Surety Indemnity Agreements”).  Pursuant to the Surety 

Indemnity Agreements, the Debtors agree to indemnify each surety from any loss, cost, or 

expense which the surety may incur on account of the issuance of any bonds on behalf of the 

Debtors. 

136. The premiums for the surety bonds are generally determined on an annual basis 

and are paid by the Debtors when the bonds are issued and annually.  In the twelve months 

preceding the Petition Date, premiums for the Debtors’ surety bonds totaled approximately $4.0 

million.  The Debtors estimate that no premium payments will be due during the period between 

the Petition Date and entry of the Final Order (the “Interim Period”) but are seeking interim 

relief in case they are required to perform obligations under the Surety Indemnity Agreements 

during the Interim Period, including the posting of collateral. 

137. To continue their business operations during the reorganization process, the 

Debtors must be able to provide financial assurances to local governments, regulatory agencies, 

and other third parties.   And, this in turn requires the Debtors to maintain the existing Surety 

Bond Program, and potentially to acquire additional bonding capacity as needed in the ordinary 

course of their business.  Based on the foregoing, I believe that the relief requested in the Surety 

Bond Motion is in the best interests of the Debtors, their estates, and all parties in interest and 

should be approved.   
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F. Debtors’ Motion for Entry of Interim and Final Orders Authorizing the Debtors to (A) 
Grant Administrative Expense Priority to All Undisputed Obligations for Goods and 
Services Ordered Prepetition and Delivered Postpetition and Satisfy Such Obligations 
in the Ordinary Course of Business, and (B) Pay Prepetition Claims of Shippers, 
Warehousemen, and Materialmen (the “Shippers, Warehousemen, and Materialmen 
Motion”) 

138. The Debtors seek entry of interim and final orders authorizing the Debtors to: 

(a) grant administrative expense priority to all undisputed obligations for goods and services 

ordered prepetition and delivered to the Debtors at the final destination postpetition and satisfy 

such obligations in the ordinary course of business; and (b) pay prepetition claims of shippers, 

warehousemen, and materialmen (the “Shippers, Warehousemen, and Materialmen”) in the 

ordinary course of business.48 

139. Shippers.  The Debtors’ ability to produce and deliver energy in a timely manner 

depends on their timely receipt of raw materials, parts, equipment, supplies, fuel, and 

components that are important to the Debtors’ business operations.  The Debtors rely on certain 

professional common carriers, shippers, truckers, logistics management companies, rail carriers, 

and certain other third-party service providers to ship, transport, and deliver goods.  Proposed 

counsel for the Debtors has advised me that the Shippers could potentially assert possessory liens 

over goods currently in their possession for amounts the Debtors owe to the Shippers under 

applicable state law.  The Debtors estimate that, as of the Petition Date, they owe approximately 

$1.3 million on account of shipping and logistics charges for goods ordered prepetition, all of 

which will become due and owing during the Interim Period.  The value of the goods being 

shipped do not necessarily exceed the amounts owed to the Shippers, but an inability to acquire 

                                                 
48 In support of the Shippers, Warehousemen, and Materialmen Motion, the Debtors also submitted the Declaration 
of Charles Moore in Support of the Debtors’ Critical Vendor Motion; Shippers, Warehousemen, and Materialmen 
Motion; Intercompany Agreements Motion; and Cash Management Motion. 
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these materials or parts from the Shippers could result in serious disruption to the Debtor’s 

operations. 

140. Warehousemen.  To store certain of the same materials and parts transported by 

the Shippers, the Debtors use offsite storage space with certain warehouse facilities.  Proposed 

counsel for the Debtors has advised me that, under certain state laws, the Warehousemen may be 

able to assert possessory liens against the warehoused property for amounts owed to the 

Warehousemen.  The availability of these warehoused goods and materials are similarly 

important to the continued operation of the Debtors’ businesses, and the amount due to the 

Warehousemen is significantly less than the value of the goods being stored.  The Debtors 

estimate that, as of the Petition Date, they owe approximately $600,000 on account of 

Warehousemen claims, $0 of which will become due and owing during the Interim Period. 

141. Materialmen.  The Debtors’ energy production depends upon third-party 

contractors, mechanics, machinists, and repairmen that repair, fabricate, or perform other 

services on certain parts, equipment, and other materials used in the Debtors’ facilities.  Proposed 

counsel for the Debtors has advised me that, under certain state laws, the Materialmen could 

potentially assert possessory liens against the Debtors and their property for amounts that the 

Debtors owe and may in accordance with applicable state law refuse to return the Debtors’ 

property until they are paid for their services.  The value of the property is greater than the 

amount of the Materialmens’ claim for services rendered.  The Debtors estimate that, as of the 

Petition Date, they owe approximately $2.6 million on account of outstanding prepetition 

invoices of the Materialmen, of which approximately $500,000 will become due and owing 

during the Interim Period. 
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142. Claimants may have perfected liens against certain of the Debtors’ goods, 

equipment, and facilities, or may be able to perfect such liens postpetition.  The Debtors’ ability 

to continue their operations in the aftermath of their commencement of these chapter 11 cases 

will largely depend upon the continued provision of the vital goods and services provided, even 

in the absence of such liens.  Accordingly, the Debtors seek to prevent the breakdown of their 

supply and maintenance network and the disruption of their customer base by requesting 

authority to pay Shippers, Warehousemen, and Materialmen as, in their business judgment, the 

Debtors determine is necessary and appropriate to: (a) obtain release of important or valuable 

goods, tooling, or equipment that may be subject to possessory liens and (b) maintain a reliable, 

efficient, continuous, and timely receipt of goods and services.49  Based on the foregoing, I 

believe that the relief requested in the Shippers, Warehousemen, and Materialmen Motion is in 

the best interests of the Debtors, their estates, and all parties in interest and should be approved.  

G. Debtors’ Motion for Entry of Interim and Final Orders Authorizing the Debtors to Pay 
Prepetition Critical Vendor Claims (the “Critical Vendor Motion”) 

143. The Debtors seek entry of interim and final orders (together, the “Critical Vendor 

Orders”) authorizing the Debtors to pay, in the ordinary course of business, certain prepetition 

claims held by Critical Vendors that are essential to the Debtors’ ongoing business operations.50  

144. The Debtors purchase goods and services from more than 3,000 third-party 

vendors.  These third-party vendors provide a host of goods and services that are important to the 

                                                 
49 The Debtors will provide the U.S. Trustee and counsel to any official committee of unsecured creditors appointed 
in these cases with a summary each calendar month of all payments made on account of Outstanding Orders (as 
defined in the Shippers, Warehousemen, and Materialmen Motion) or any payments made to any Shippers, 
Warehousemen, and Materialmen within five (5) business days after each month end. 
50 In support of the Critical Vendor Motion, the Debtors also submitted the Declaration of Charles Moore in Support 
of the Debtors’ Critical Vendor Motion; Shippers, Warehousemen, and Materialmen Motion; Intercompany 
Agreements Motion; and Cash Management Motion. 
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continued and uninterrupted operation of the Debtors’ businesses.  The Debtors estimate that 

they owe approximately $185 million to their third-party vendors as of the Petition Date.   

145. The Debtors formed task groups led by senior management, one with respect to 

nuclear operations and one with respect to fossil operations, which included members of the 

Debtors’ management involved in finance, commodity, and plant operations, members of Alvarez 

and Marsal, and members of the supply chain group from FESC.  These two task groups spent 

significant time and effort reviewing the accounts payable and vendor lists for the nuclear 

operations and fossil operations, respectively.  In order to determine which of those vendors are 

critical to the continued and uninterrupted operation of the Debtors’ businesses, the two task 

groups examined each of the vendor relationships with the following criteria in mind:   

(a) whether a particular vendor is a sole source supplier or service provider; 

(b) whether the services provided by the vendor are so vital, or the vendors’ 
operations are so commingled with the Debtors’ business, that even the 
briefest disruption would cause significant harm to the Debtors’ operations, 
which could cause an immediate risk to employees or the public safety; 

(c) whether the Debtors would be unable to obtain comparable products or 
services from alternative sources on a cost-effective basis within a reasonable 
timeframe; 

(d) whether the Debtors’ inventory levels or service coverage is sufficient to meet 
customer demands while an alternative vendor is located; 

(e) whether a vendor meeting the foregoing criteria is able or likely to refuse 
providing essential products or services to the Debtors if their prepetition 
balances are not paid; and 

(f) whether the business relationship between the Debtors and the supplier is 
governed by a contract. 

146. Applying these criteria, the two task groups identified which vendors in their 

opinion are Critical Vendors.  The Debtors estimate that they owe approximately $52 million to 

the Critical Vendors on account of goods and services delivered before the Petition Date.  These 
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amounts represent approximately 28% of the Debtors’ outstanding trade debt and approximately 

1.3% of the Debtors’ total funded indebtedness as of the Petition Date. 

147. In addition, FG and FENOC routinely schedule shutdowns of their generating 

units for inspection, maintenance and refueling (an “Outage”).  Outages are regularly scheduled 

well in advance and the work to be performed on the generating units is critical to their ongoing 

operations. 51   

148. FENOC has established an Outage schedule for the various nuclear power stations 

for the period 2018 – 2022 (the “Nuclear Refueling Outages”).  The following Nuclear Refueling 

Outages are schedule during 2018: Davis-Besse from March 3, 2018 – April 2, 2018, Beaver 

Valley 1 from April 15, 2018 – May 14, 2018, and Beaver Valley 2 from October 21, 2018 – 

November 25, 2018.  The following Nuclear Refueling Outages are scheduled during 2019: 

Perry from March 9, 2019 – April 8, 2019 and Beaver Valley 1 from October 13, 2019 – 

November 9, 2019.  The following Nuclear Refueling Outages are scheduled during 2020: 

Davis-Besse from February 29, 2020 – April 1, 2020 and Beaver Valley 2 from April 12, 2020 – 

May 17, 2020.  The following Nuclear Refueling Outages are scheduled during 2021: Perry from 

March 6, 2021 – April 5, 2021, Beaver Valley 1 from April 11, 2021 – May 12, 2021, and Beaver 

Valley 2 from October 3, 2021 – November 7, 2021.  The following Nuclear Refueling Outages 

are scheduled during 2022: Davis-Besse from March 5, 2022 – April 19, 2022 and Beaver Valley 

1 from October 9, 2022 – November 7, 2022. 

149. FG has established an Outage schedule for the various fossil generation stations 

for the period 2018 – 2019 (the “Fossil Outages”).  The following Fossil Outages are planned for 

2018: Sammis unit 7 from March 31, 2018 – May 15, 2018, Bay Shore unit 1 from May 11, 2018 

                                                 
51 The scheduled dates for the Outages are subject to minor adjustments. 
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– May 21, 2018, Mansfield unit 3 from September 8, 2018 – November 3, 2018, and Sammis 

unit 6 from September 29, 2018 – November 10, 2018.  The following Fossil Outages are 

planned for 2019: Bay Shore unit 1 from March 23, 2019 – May 27, 2019 and Mansfield unit 1 

from September 7, 2019 – October 25, 2019. 

150. The Debtors intend to pay the Critical Vendor Claims only to the extent necessary 

to preserve their businesses.  The Debtors will use their commercially reasonable efforts to 

condition payment of Critical Vendors’ Claims upon each Critical Vendor’s agreement to 

continue supplying goods and services on terms that are acceptable to the Debtors in light of 

customary industry practices.52   

151. The Critical Vendors generally fall into one of the following five categories: (a) 

vendors that provide goods and services related to planned maintenance outages; (b) vendors that 

provide services and related goods that are highly specialized and/or closely integrated with the 

Debtors’ business operations and customer relationships; (c) sole source or geographically 

limited providers of critical goods; (d) vendors that provide goods and services related to 

regulatory compliance obligations; and (e) vendors that provide goods and services related to the 

Debtors’ nuclear power plants. 

152. Outage Vendors.  In preparation for and during planned outages, the Debtors 

schedule maintenance, repairs, replacements, upgrades, refueling, refurbishing, and stress-testing 

                                                 
52 The Debtors have agreed to maintain a matrix summarizing (a) the name of each Critical Vendor that receives a 
payment (or payments) pursuant to the Critical Vendor Orders; (b) the total amount paid to each Critical Vendor 
pursuant to the Critical Vendor Orders; and (c) the nature of the goods and/or services provided by each Critical 
Vendor to whom a payment under the Critical Vendor Orders is made (the “Critical Vendor Summary”).  The 
Debtors will provide the Critical Vendor Summary each calendar month to the U.S. Trustee and counsel to any 
official committee of unsecured creditors appointed in these cases within five (5) business days of each month end 
and, upon reasonable written request by such parties, any executed Vendor Agreement.  The Debtors request that 
this agreement to disclose payments be conditioned on the execution of a confidentiality agreement by any recipient 
of a Critical Vendor Summary and/or Vendor Agreements.  The Debtors also request that the Debtors not be 
required to disclose any information that the Debtors deem to be proprietary or competitive in nature to any 
competitor or any individual member of any committee. 
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on their generation assets with vendors (the “Outage Vendors”), all in an effort to ensure that 

their assets are in optimal condition before peak electricity season begins and out of service for 

the least amount of time as possible.  Any delay in goods and services from the Outage Vendors 

would likely extend a planned outage at significant cost to the Debtors’ estates and/or 

unfavorably affect the operational reliability of the Debtors’ generation assets.  Additionally, 

certain of the Outage Vendors may not be subject to executory contracts and thus could refuse to 

continue doing business with the Debtors if they are not paid their prepetition claims.  

153. Specialized and Integrated Services Vendors.  The Debtors rely on specialized 

labor services and other services that are closely integrated with the Debtors’ generation and 

retail business operations provided by certain Critical Vendors, (the “Specialized and Integrated 

Services Vendors”).  In certain cases, the Debtors can only obtain services from Integrated 

Services Vendors who have certifications, permits, or licenses as required by state or federal laws 

and regulations, or where risks posed by the nature of the facilities require Integrated Services 

Vendors.  Further, the Integrated Services Vendors have specific experiential knowledge about 

the Debtors’ business operations, facilities, and customer demands that cannot be replaced.  

Finally, the Debtors believe that some of the Integrated Services Vendors will refuse to provide 

postpetition services to the Debtors if all or a portion of their prepetition claims are not satisfied.   

154. Critical Goods Vendors.  The Debtors rely on a number of Critical Vendors to 

supply essential raw materials, fuels, specialized replacement parts and supplies, operations 

consumables, and certain other goods and services required to operate the Debtors’ plants and 

continue their business operations (“Critical Goods”).  In many cases, there is no alternative 

provider for certain Critical Goods.  In other cases, alternative suppliers cannot supply the 

required Critical Goods in sufficient quantity, quality, or reliability, or they are unable to supply 
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the required Critical Goods on a cost-efficient and timely basis in the appropriate geographic 

areas. 

155. Regulatory Compliance Vendors.  The Debtors rely on a number of Critical 

Vendors to assist the Debtors in complying with applicable governmental laws and regulations, 

(the “Regulatory Compliance Vendors”).  For example, the Debtors rely on certain vendors to 

remove regulated waste and chemicals from the Debtors’ facilities for proper disposal and 

vendors who perform emissions testing and other critical compliance activities.  Other vendors 

ensure the Debtors’ compliance with requirements under applicable permits and regulations 

related to the Debtors’ generation, wholesale, and retail activities and related services.  The 

Debtors believe that some of the Regulatory Compliance Vendors may refuse to perform 

postpetition services if their prepetition claims are not paid, thereby exposing the Debtors to the 

risk of noncompliance with applicable governmental laws and regulations, and regulatory 

consequences that could result from even temporary noncompliance could have meaningful 

negative results for the Debtors. 

156. Nuclear Plant Vendors.  Certain Critical Vendors provide goods and services 

related to the Debtors’ nuclear generation units at Davis-Besse, Perry, and Beaver Valley (the 

“Nuclear Plant Vendors”).  These goods and services may include general operations, 

maintenance, repairs, inspections, refurbishments, fuel and parts, disposal services, quality 

control and assurance, physical plant security, and cyber security.  It is critical to both the 

Debtors’ business, and as a matter of public safety, that the Debtors be permitted to pay the 

claims of Nuclear Plant Vendors as necessary to avoid complications, disruptions, or increased 

safety risks in the operation of their nuclear assets.  The Debtors’ nuclear operations are subject 

to extensive oversight from the Nuclear Regulatory Commission and other regulatory bodies. 
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Operational difficulties with respect to the Debtors’ current nuclear assets could have significant 

regulatory consequences for those assets.  Based on the foregoing, I believe that the relief 

requested in the Critical Vendor Motion is in the best interests of the Debtors, their estates, and 

all parties in interest and should be approved. 

H. Debtors’ Motion for Entry of Interim and Final Orders Authorizing the Debtors to (A) 
Pay Certain Prepetition Compensation and Reimbursable Employee Expenses, (B) Pay 
and Honor Employee and Retiree Medical and Other Benefits, (C) Continue to 
Participate in FE Corp.’s Employee Compensation, Welfare, Retiree Benefit and 
Pension Plans and Programs, and (D) Continue to Participate in FE Corp.’s Workers’ 
Compensation Program and Modify the Automatic Stay With Respect Thereto (the 
“Employee Wages and Benefits Motion”)  

157. The Debtors seek entry of interim and final Orders authorizing, but not directing, 

the Debtors to:  (a) pay FESC for certain prepetition wages, salaries, reimbursable Employee (as 

defined below) expenses, and other compensation; (b) fund and/or reimburse FESC, as 

applicable, for paying and honoring Employee and retiree medical and other benefits (each as 

described in sub-clauses (a) and (b) defined herein, and collectively, the “Employee 

Obligations”); (c) continue to participate in Employee compensation, welfare, retiree benefit and 

pension plans and programs (each as defined herein, and collectively, the “Employee Programs”) 

of FE Corp., and to continue the FES STIP (as defined below) and the FENOC STIP (as defined 

below), in the ordinary course of business on a postpetition basis and in a manner consistent with 

prepetition policies,  and (d) continue to participate in FE Corp.’s workers’ compensation 

program and modify the automatic stay with respect thereto.53 

158. As of March 15, 2018, FirstEnergy employs 15,513 individuals. Of that number, 

the Debtors employ 3,076 employees (collectively, the “Employees”), including 57 by FES, 686 

                                                 
53 In support of the Employee Wages and Benefits Motion, the Debtors also submitted the Declaration of Brian L. 
Cumberland in Support of the Debtors’ Employee Wages and Benefits Motion. 
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by FG and 2,333 by FENOC. The large majority of the regular Employees are full-time, with the 

exception of one Employee who works part-time at FENOC.54  

159. As of March 15, 2018, 1,386 of the Debtors’ Employees (the “Represented 

Employees”) are represented by three labor unions: the International Brotherhood of Electrical 

Workers (the “IBEW”), the Utility Workers Union of America (“UWUA”), and the Office and 

Professional Employees International Union (“OPEIU”, and together with the IBEW and the 

UWUA, the “Unions”). The Debtors are party to ten collective bargaining agreements that cover 

the Represented Employees (collectively, the “CBAs”):55 six CBAs are entered into by Debtor 

entities that exclusively cover Represented Employees, three CBAs are entered into by both 

Debtor and non-Debtor entities and cover both Represented Employees and non-Debtor 

employees, and one CBA is entered into by a Debtor entity but covers both Represented 

Employees and non-Debtor employees.  More than half (i.e., 1,690) of the Debtors’ Employees 

are not represented by Unions (the “Non-Represented Employees”). 

                                                 
54 FENOC employs ten paid, full-time student workers and 17 full-time, temporary Employees.  
55 The Debtors’ CBAs include the following: (i) Agreement Between FirstEnergy Nuclear Operating Company and 
International Brotherhood of Electrical Workers, Local Union 29 (“Local 29”), executed September 15, 2014; (ii) 
Agreement Between FirstEnergy Nuclear Operating Company and International Brotherhood of Electrical Workers, 
Local Union 29 (Maintenance Planners) (“Local 29MP”), executed July 1, 2015; (iii) Agreement Between The 
Toledo Edison Company, FirstEnergy Nuclear Operating Company, FirstEnergy Generation, LLC, and FirstEnergy 
Service Company and International Brotherhood of Electrical Workers, AFL CIO, Local Union 245 (“Local 245”), 
dated November 5, 2015; (iv) Agreement Between First Generation LLC and International Brotherhood of Electrical 
Workers, Local 272 (“Local 272”), effective May 19, 2017; (v) Agreement Between FirstEnergy Generation, LLC 
and FirstEnergy Nuclear Operating Company and International Brotherhood of Electrical Workers, Local Union 
1413 (“Local 1413”), executed August 25, 2016; (vi) Agreement Between Cleveland Electric Illuminating Co., 
FirstEnergy Service Company, FirstEnergy Nuclear Operating Company, and FirstEnergy Generation, LLC and 
Utility Workers Union of America, AFL CIO, Local Union 270 (“Local 270”), effective September 27, 2017; (vii) 
Agreement Between FirstEnergy Nuclear Operating Company and Utility Workers Union of America, AFL CIO, 
Local Union 270, Perry Technicians (“Local 270PT”), dated March 4, 2016; (viii) Agreement between FirstEnergy 
Generation Corp. and Utility Workers Union of America, Local 350-351 (“Local 350-351”), executed September 
17, 2014 and effective July 1, 2015; (ix) Agreement Between FirstEnergy Generation Corp. and Utility Workers 
Union of America (A.F.L. – C.I.O.) Local Union 457 (“Local 457”) – W. H. Sammis, dated 2015 – 2020; and (x) 
Agreement between the Toledo Edison Company, FirstEnergy Nuclear Operating Company, First Generation LLC, 
and FirstEnergy Service Company and Office & Professional Employees International Union Local 19 (“Local 19”), 
executed March 4, 2016.  On October 31, 2016, FENOC executed final stipulations of contract extension that shall 
constitute new Local 29 and Local 29MP CBAs, effective as of October 1, 2018 and March 1, 2019, respectively.    
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160. The Debtors pay 1,647 Employees on an hourly basis and 1,429 Employees are 

salaried Employees. Of the hourly Employees, 832 are paid on a weekly basis and 815 are paid 

on a bi-weekly basis. All of the salaried Employees are paid on a bi-weekly basis. The Debtors 

have seven Employees who they believe constitute “insiders” as the term is defined in section 

101(31) of the Bankruptcy Code (each, an “Insider” and collectively, the “Insiders”).56 The 

Debtors also make use of approximately 1,050 non-Employee independent workers (the 

“Contracted Workers”) on average each month.  

161. Salary and Wages. The Debtors generally are current on all of their payroll 

obligations to the Employees. That said, as of the Petition Date, certain prepetition salary and 

wages obligations (the “Salary and Wages Obligations”) have accrued and remain unpaid (the 

“Unpaid Salary/Wages”). Certain of the Debtors’ Employees are compensated on an hourly basis 

and may be entitled to prepetition amounts on account of wages that have accrued but remain 

unpaid as of the Petition Date. Additionally, certain of the Debtors’ Employees are compensated 

by way of an annual salary on a weekly basis. On average, the Debtors pay approximately $2.063 

million on a weekly basis and approximately $14.438 million on a bi-weekly basis on account of 

Salary and Wages Obligations.  As of the Petition Date, the Debtors estimate that they owe an 

aggregate amount of approximately $16.500 million on account of Unpaid Salary/Wages, 

approximately $16.500 million of which will become due and owing within the period between 

the Petition Date and entry of the final order (the “Interim Period”). Pursuant to an interim order, 

the Debtors seek authority, but not direction, to continue to pay Salary and Wages Obligations in 

the ordinary course of business on a postpetition basis, and to remit to FESC any Unpaid 

Salary/Wages accrued in the ordinary course of business that come due during the Interim 

                                                 
56 The following seven executives are considered to be “insiders” as defined by the Bankruptcy Code: Donald 
Schneider, Donald Moul, Paul Harden, Kevin Warvell, Peter Kotsenas, James Mellody and Raymond Lieb.   
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Period, up to $12,850 per eligible Employee (approximately $16.500 million in the aggregate), 

and FESC will pay the Debtors’ Employees such Unpaid Salary/Wages. Pursuant to a final order, 

the Debtors seek authority, but not direction, to continue to pay Salary and Wages Obligations in 

the ordinary course of business on a postpetition basis and to pay to FESC all Unpaid 

Salary/Wages owed to Employees, including amounts owed to Employees above $12,850 (if 

any), and FESC will pay the Debtors’ Employees for such Unpaid Salary/Wages.57 

162. Nuclear Bonuses and Premiums. For certain specialized positions at nuclear 

plants, the Debtors compensate the Employees working in these positions with premium 

payments and/or bonuses (the “Nuclear Bonuses and Premiums”) in addition to their regular 

salary. FENOC has offered the Nuclear Bonuses and Premiums since 2005, and it is the Debtors’ 

understanding that the vast majority of nuclear sites operated by other employers offer programs 

similar to the Nuclear Bonuses and Premiums for their employees.58 Highly skilled workers 

holding certain licenses and/or certifications are required for various positions at nuclear plants; 

accordingly, competition is high among employers for such highly skilled nuclear workers.   

163. Employees may become eligible for premium payments in connection with 

special certifications or licenses that are required by the NRC.  The Debtors must maintain a 

minimum number of licensed and certified personnel to operate each of its nuclear plants to 

comply with their technical specifications. Proper staffing of highly skilled Employees at a 

nuclear plant is of paramount importance. For example, the Debtors must maintain an around-

the-clock emergency response organization with a full team on-call at all times and must 

regularly staff technical teams around the clock to promptly resolve equipment issues. Without 

                                                 
57 The Debtors do not believe that they owe any individual Employee more than $12,850 at this time, but seek such 
relief in the Final Order out of an abundance of caution. 
58 FirstEnergy participates in an annual nuclear industry survey regarding compensation as part of its annual 
benchmarking analysis. 
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proper staffing of positions requiring special licenses and certifications, the Debtors could be 

required to put their plants in a lower mode of operation (i.e., shutdown). The highly trained and 

qualified individuals needed for important positions in the nuclear industry are in short supply 

and the market is ripe with opportunities. Moreover, many positions at each plant require special 

licensing tailored to a particular plant, and it can take years to train new talent to adequately 

perform these important roles.  

164. Accordingly, the Debtors maintain premium payment programs for those 

Employees who have earned and maintained the following credentials: (i) a senior reactor 

operator (“SRO”) license to operate a nuclear plant and direct its activities in accordance with all 

NRC and site regulations, (ii) a reactor operator (“RO”) license to operate a nuclear reactor’s 

controls and (iii) a shift engineer (“SE”) certification required to provide technical and 

engineering advice for safe plant operations as a shift technical advisor (“STA”).59 The NRC, 

which issues the foregoing credentials, requires that SRO licenses or RO licenses be held by any 

Employee who staffs the role of an SRO or RO, respectively, in the Debtors’ nuclear plants, and 

further requires that SE certifications be held by any Employee who staffs the role of an STA.  

165. Premium amounts are determined after an assessment of whether the eligible 

Employee is deemed to be “active” or “inactive” in the respective position for which he or she is 

licensed or certified based on the amount of time he or she spends serving in the role each 

quarter.60 Employees who are active SRO license holders are paid a premium of $1,300 per 

month and inactive SRO license holders are paid a premium of $550 per month (the “SRO 

                                                 
59 SE certifications require reduced coursework and testing requirements as compared to SRO and RO licenses.   
60 An “active” license or certification holder is an Employee who stands a regular control room watch for a 
minimum of seven 8-hour shifts per quarter or five 12-hour shifts per quarter, whereas an “inactive” certification or 
license holder is not a regular control room watch stander and does not meet the foregoing watch requirements. 
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License Premiums”).61 Non-Represented Employees who are active RO license holders are paid 

a premium of $850 per month and inactive RO license holders are paid a premium of $350 per 

month (the “RO License Premiums”).62 Employees who are active STAs are paid a premium of 

$575 per month and inactive STAs are paid a premium of $395 per month (the “SE Certification 

Premiums”).63 Employees who are appropriately licensed but no longer perform the specific 

duties of an SRO or RO may be eligible for reduced premium continuation payments (one year at 

75% of the Employee’s last premium rate received and one year at 50% of the Employee’s last 

premium rate received) for a maximum of two years (the “License Premium Continuations”, 

together with the SRO License Premiums, the RO License Premiums and the SE Certification 

Premiums, the “NRC License/Certification Premiums”) at the discretion of the director of site 

operations. 

166. As of the Petition Date, 137 Employees currently receive SRO License Premiums, 

79 Employees currently receive RO License Premiums, one Employee currently receives an SE 

Certification Premium and 18 Employees currently receive License Premium Continuations. No 

amounts are due and outstanding to FESC on account of the NRC License/Certification 

Premiums as of the Petition Date (the “Unpaid NRC License/Certification Premiums”). 

167. Employees who possess SRO licenses, RO licenses and/or SE certifications 

benefit the Debtors’ operations with their expertise regarding safe nuclear operations and are 

required by the NRC. Accordingly, the Debtors are seeking relief pursuant to an interim order to 

pay any Unpaid NRC License/Certification Premiums that become due and payable during the 

                                                 
61 License premium payments are paid retroactively to the first of the month following confirmation of the 
individual’s license or certification by the manager of site operations.   
62 Represented Employees who hold RO licenses receive an hourly equivalent in both cases. 
63 License premium payments are paid retroactively to the first of the month following confirmation of the 
individual’s license or certification by the manager of site operations.   
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Interim Period, and relief pursuant to a final order to pay all Unpaid NRC License/Certification 

Premiums.64  

168. Certified Nuclear Instructor Premiums. Employees who are certified nuclear 

instructors (each, a “Certified Nuclear Instructor”) are eligible to receive monthly premium 

payments of $800 if they (a) hold a SRO license or an SRO certification, (b) meet all applicable 

requirements of the Debtors’ license operator program and instructor training program and (c) 

perform all classroom, simulator or other instructor duties required by nuclear training 

management (the “Unit Instructor Premiums”). Premium payments of $1,200 per month are 

made to the 15 Certified Nuclear Instructors who meet the above criteria for both Unit 1 and Unit 

2 at Beaver Valley (the “Dual-Unit Instructor Premiums”). Certified Nuclear Instructors 

receiving premiums who voluntarily transfer to other positions may continue to receive prorated 

Instructor Premiums or Dual Unit Instructor Premiums (the “Instructor Premium Continuations, 

and together with the Unit Instructor Premiums and the Dual-Unit Instructor Premiums, the 

“Certified Nuclear Instructor Premiums”), as applicable, for one year with the approval of a 

manager.65 As of the Petition Date, 23 Employees currently receive Unit Instructor Premiums, 15 

Employees currently receive Dual-Unit Instructor Premiums and one Employee currently 

receives an Instructor Premium Continuation. No amounts are due and outstanding to FESC on 

account of the Certified Nuclear Instructor Premiums as of the Petition Date (the “Unpaid 

Certified Nuclear Instructor Premiums”).  The Certified Nuclear Instructors help equip the 

Debtors’ workforce with critical knowledge and expertise. Accordingly, the Debtors are seeking 

relief pursuant to an interim order to pay any Unpaid Certified Nuclear Instructor Premiums that 

                                                 
64 The Debtors will pay FESC all amounts on account of the Nuclear Bonuses and Premiums, and FESC will remit 
such payments to Employees. 
65 Certified nuclear instructors who receive SRO/RO License Premiums are ineligible for the Certified Nuclear 
Instructor Premiums, and vice versa. 
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become due and payable during the Interim Period and relief pursuant to a final order to pay all 

Unpaid Certified Nuclear Instructor Premiums. 66 

169. SRO/RO Initial License Class Bonuses. Employees are eligible for a bonus as 

an incentive for obtaining an RO license or an SRO license and for utilizing such license for the 

benefit of the Debtors’ businesses.  Employees who successfully complete their first SRO license 

class at a FENOC-operated plant and pass the NRC’s SRO license exam for the designated 

nuclear power plant are eligible to receive a one-time payment of $10,000 (the “SRO Initial 

License Class Bonuses”). Similarly, Employees who successfully complete their first RO license 

class at a FENOC-operated plant as a Non-Represented Employee and pass the NRC’s RO 

license exam for the designated nuclear power plant are eligible to receive a one-time payment of 

$5,000 (the “RO Initial License Class Bonuses”, and together with the SRO Initial License Class 

Performance Bonuses”, the “SRO/RO Initial License Class Bonuses”). The SRO/RO Initial 

License Class Bonuses are paid by FESC, on behalf of the Debtors, as soon as administratively 

possible upon documentation of the Employee’s receipt of an SRO license.  In exchange for the 

SRO License Bonus, an Employee agrees to perform in the capacity and location so designated 

by the Debtors for a minimum of two years from receipt of the SRO license.  As of the Petition 

Date, the Debtors estimate that no amounts are due and outstanding to FESC on account of the 

SRO License Bonus Plan (the “Unpaid SRO/RO Initial License Class Bonuses”). The SRO/RO 

Initial License Class Bonuses, along with other programs for SROs and ROs, are primarily 

designed to incentivize Employees’ pursuit and maintenance of licenses required by the NRC to 

safely operate the Debtors’ nuclear plants. Accordingly, the Debtors are seeking relief pursuant 

to an interim order to pay any Unpaid SRO/RO Initial License Class Bonuses that become due 

                                                 
66 The Debtors will pay FESC all amounts on account of the Nuclear Instructor Premiums, and FESC will remit such 
payments to Employees. 
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and payable during the Interim Period and relief pursuant to a final order to pay all Unpaid 

SRO/RO Initial License Class Bonuses.67 

170.  SRO/RO Annual Requalification Bonuses.  Employees who hold SRO licenses 

and RO licenses are eligible for an annual requalification bonus in connection with the 

maintenance of their licenses with the NRC. SRO license holders who meet certain performance 

criteria on the first requalification attempt are paid a bonus of up to $3,500 (the “SRO Annual 

Requalification Bonuses”).  Similarly, RO license holders who meet certain performance criteria 

on the first requalification attempt are paid a bonus of up to $2,000 (the “RO Annual 

Requalification Bonuses”, and together with the SRO Annual Requalification Bonuses, the 

“SRO/RO Annual Requalification Bonuses”). In 2017, 105 Employees received SRO Annual 

Requalification Bonuses and 16 Employees received RO Annual Requalification Bonuses. As of 

the Petition Date, the Debtors estimate that no amounts are due and outstanding to FESC on 

account of the SRO/RO Annual Requalification Bonuses (the “Unpaid SRO/RO Annual 

Requalification Bonuses”). The requisite study and training associated with earning and keeping 

SRO licenses and RO licenses are critical to the safety and efficiency of the Debtors’ nuclear 

operations. Accordingly, the Debtors are seeking relief pursuant to an interim order to pay any 

Unpaid SRO/RO Annual Requalification Bonuses that become due and payable during the 

Interim Period and relief pursuant to a final order to pay all Unpaid SRO/RO Annual 

Requalification Bonuses.68 

171. FES Sales Incentive Plan. Fifteen of the Debtors’ non-Insider Employees who 

work in a customer-facing sales capacity at FES earn commission payments (the 

                                                 
67 The Debtors will pay FESC all amounts on account of the SRO/RO Initial License Class Bonuses, and FESC will 
remit such payments to Employees. 
68 The Debtors will pay FESC all amounts on account of the SRO/RO Annual Requalification Bonuses, and FESC 
will remit such payments to Employees. 
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“Commissions”) from a performance-based plan (the “Sales Incentive Plan”). The Debtors have 

historically used this plan to drive sales efforts and motivate those Employees who have made 

significant individual and team contributions to FES’s sales efforts. These Employees are highly 

marketable given the fiercely competitive retail market, and failure to compensate such 

Employees in accordance with prepetition practices could result in the departure of Employees 

with valuable knowledge and skills. Importantly, none of the Employees who are eligible to 

participate in and receive Commissions from the Sales Incentive Plan are Insiders. Instead, these 

Employees work on Commissions earned through their efforts from interfacing with the Debtors’ 

diverse customer base. These Employees are eligible to receive Commissions in their paychecks 

on a monthly basis, and, as a result, there may be prepetition amounts that have accrued but 

remain unpaid.  Participating Employees are paid Commissions on a monthly basis based on 

monthly volumes (based on MWh) from customers with eligible contracts. Additionally, 

Employees that are no longer participating in the Sales Incentive Plan due to employment status 

changes may be owed final payments of Unpaid Commissions (as defined below) in accordance 

with the provisions contained in the Sales Incentive Plan. As of February 28, 2018, the Debtors 

estimate that approximately $44,000 is due and outstanding on account of the Sales Incentive 

Plan in 2018, approximately $44,000 of which will become due and payable during the Interim 

Period  (the “Unpaid Commissions”).  The Employees who participate in the Sales Incentive 

Plan possess significant knowledge regarding FES and the Debtors’ industry, as well as have 

strong relationships with FES’s customer base. Accordingly, the Debtors are seeking relief 

pursuant to an interim order to pay any Unpaid Commissions that become due and payable 

during the Interim Period and relief pursuant to a final order to pay all Unpaid Commissions.69 

                                                 
69 The Debtors will pay FESC any amounts due on account of Unpaid Commissions and FESC will remit such 
payments to Employees. 
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172. The STIPs. FE Corp. maintains a short-term annual incentive program (the “FE 

Corp. STIP”) in which participants are eligible for annual bonus awards based on the 

achievement of certain financial, safety and operational goals known as Key Performance 

Indicators (“KPIs”).70  Prior to 2017, all of the Debtors’ Employees participated in the FE Corp. 

STIP, along with all of the Employees of FE Corp. and its non-debtor subsidiaries.   

173. FE Corp. STIP awards are calculated based on the annual achievement of KPIs 

and modified according to the STIP pool of funds available. Under the FE Corp. STIP, each KPI 

has a threshold, target and stretch level of achievement.71 Award payouts for individual FE Corp. 

STIP participants are determined by multiplying the participant’s total percentage achievement 

of the KPIs by the applicable incentive target opportunity, the latter of which is calculated by 

multiplying the participant’s end-of-year base salary and STIP target percentage. Awards are 

then calculated based on applied KPI weightings.  FE Corp. STIP awards for each program year 

are paid no later than March 15th of the following year.72 

174. In 2017, FES and FENOC created two short-term annual incentive programs (the 

“FES STIP” and the “FENOC STIP”, respectively, and collectively with the FE Corp. STIP, the 

“STIPs”) in which most of the Debtors’ Employees, other than the Represented Employees, now 

                                                 
70 Represented Employees who currently participate in the FE Corp. STIP are assigned the same metrics applied in 
the FES STIP (defined below) or the FENOC STIP (defined below), as applicable. However, for Represented 
Employees, FE Corp. must first meet threshold Regulated Distribution & Regulated Transmission Operating 
Earnings, including the cost of the FE Corp. STIP, before funds are paid. If the pool of funds available is not 
sufficient to pay the full FE Corp. STIP as earned, a uniform reduction will be applied to the payout of all KPIs. 
71  Threshold payout is determined as 50% of the target payout and stretch payout is determined as 150% of the 
target payout. 
72 Upon death, disability, retirement, involuntary termination, sale or shutdown, FE Corp. STIP awards are pro-rated 
at their actual value. In connection with a sale or shutdown, a pro-rated STIP payment will be made based on actual 
performance if the Employee has accepted a job offer from the purchasing entity or receives Severance Benefits 
(defined below) under the existing Severance Program (defined below). Upon termination for cause or voluntary 
termination, the FE Corp. STIP award is forfeited. 
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participate.73 The FES STIP and the FENOC STIP retain a similar construct to the FE Corp. 

STIP, but evaluate performance based on KPIs that are tailored to FES and/or FENOC goals, as 

applicable. The Debtors’ Represented Employees remain contractually eligible to participate in 

the FE Corp. STIP pursuant to the terms of their CBAs, but will be evaluated based on the FES 

STIP and/or FENOC STIP KPIs, as applicable.  Approximately 1,363 Represented Employees 

currently participate in the FE Corp. STIP at a target 2018 annual cost of $6.4 million. 

175. Non-Represented Employees of FES and FG are eligible to participate in the FES 

STIP.  Performance goals for the FES STIP consist of the following KPIs: (i) Business Unit 

Safety (Occupational Safety and Health Administration (“OSHA”) Incident Rate);74 (ii) Business 

Unit Safety (Days Away/Restricted or Job Transfer (“DART”) Rate);75 (iii) Environmental 

Excursions;76 (iv) Capital Spend;77 and (v) Generation Performance.78 Each KPI has a threshold, 

target and stretch levels of achievement.79 If threshold performance is not achieved for a KPI, no 

                                                 
73 Non-Represented FES and FG Employees participate in the FES STIP, and Non-Represented FENOC Employees 
participate in the FENOC STIP. Approximately 109 management-level Employees participate in the 2018 FES AIP 
(as defined below) or the 2018 FENOC AIP (as defined below). The Debtors intend to seek approval to continue 
these incentive compensation programs and to continue to participate in the 2016-2018 FE Corp. LTIP, along with 
approval of key employee retention plans and other retention arrangements, in a subsequent motion. 
74 Depending on the business unit, this KPI measures the FES/Competitive FES Fossil/FENOC OSHA rate or the 
Competitive FES Fossil OSHA rate. OSHA recordable incidents are accidents that result in medical treatment, or at 
least one day of lost time or restricted duty excluding the day of injury, or an employee fatality.  
75 Depending on the business unit, this KPI measures the FES/Competitive FES Fossil/FENOC DART rate or the 
Competitive FES Fossil DART rate. DART cases are work-related injuries or illnesses that result in at least one day 
of lost time, or transfer of restriction excluding the day of the injury. DART cases exclude fatal and medical 
treatment-only injuries. 
76 This KPI measures the number of excursion incidents, which include all regulatory reportable air emissions, water 
discharges, or other unauthorized releases from fossil and nuclear sites that exceed the allowable limitations, 
conditions, or deadlines established in the facilities’ environmental permits. 
77 This KPI measures cost owner operations and maintenance and capital spend by FES and its generation plants and 
support groups. 
78 This KPI measures the nuclear unit capability factor, which is the ratio of the nuclear energy generation produced 
over a refuel cycle to the reference energy generation (potential energy generation) over the same time period, 
expressed as a percentage. 
79 Special rules exist with respect to Business Unit Safety KPIs. First, in the event that a life-changing event occurs 
within specified business units, Employees would see a 5% reduction in their total STIP award payout. Second, if an 
Employee fatality occurs (other than a “no fault event”) during the relevant year, no Employee participating in the 
STIPs will receive a payout of the appropriate Business Unit Safety KPI. 
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payout will be awarded for such KPI. FES STIP awards, which will be calculated based on the 

performance period achievement of the KPIs, will be paid no later than March 15, 2019.80  

Approximately 219 Non-Represented Employees currently participate in the FES STIP at a 

target 2018 annual cost of $2.7 million. 

176. Non-Represented Employees of FENOC are eligible to participate in the FENOC 

STIP. Performance goals for the FENOC STIP consist of the following KPIs: (i) Business Unit 

Safety (OSHA Incident Rate);81 (ii) Business Unit Safety (DART Rate);82 (iii) Environmental 

Excursions;83 (iv) Capital Spend;84 and (v) Generation Performance.85 Each KPI has a threshold, 

target and stretch levels of achievement.86  If threshold performance is not achieved for a KPI, no 

payout will be awarded for such KPI.  FENOC STIP awards, which will be calculated based on 

the performance period achievement of the KPIs, will be paid no later than March 15, 2019.87 

Approximately 1,352 Non-Represented Employees currently participate in the FENOC STIP at a 

target 2018 annual cost of $19.0 million. 

177. In 2017, the STIPs had 3,218 participants with a total payout of $50.1 million. For 

the employees who did not participate in the LTIPs (as defined below), the total 2017 payout on 

                                                 
80 FES STIP award payouts are determined by multiplying the total percentage achievement of the FES safety, 
operational and financial KPIs by the applicable STIP target opportunity. The incentive target opportunity is 
determined by multiplying the Employee’s base salary effective on December 31, 2017 and his/her FES STIP target 
percentage(s). Threshold payout is determined as 50 percent of the target payout and stretch payout is determined as 
150 percent of the target payout. Awards are then calculated based on applied KPI weightings. 
81 This KPI measures the FENOC OSHA rate. 
82 This KPI measures the FENOC DART rate. 
83 This KPI measures the number of excursion incidents, as in the case of the FES STIP. 
84 This KPI measures cost owner operations and maintenance and capital spend by FES and its generation plants and 
support groups, as in the case of the FES STIP. 
85 This KPI measures the nuclear unit capability factor, as in the case of the FES STIP. 
86 The same special rules exist with respect to Business Unit Safety KPIs in the FENOC STIP as in the FES STIP. 
87 FENOC STIP award payouts are determined by multiplying the total percentage achievement of the FENOC 
safety, operational and financial KPIs by the applicable STIP target opportunity. The incentive target opportunity is 
determined by multiplying the Employee’s base salary effective on December 31, 2017 and his/her FENOC STIP 
target percentage(s). Threshold payout is determined as 50% of the target payout and stretch payout is determined as 
150% of the target payout. Awards are then calculated based on applied KPI weightings. 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 80 of 165

Attachment C



 

81 
 

account of the STIPs was $41.3 million. The total combined target cost for the STIPs in 2018 

will be approximately $28.1 million. The Debtors will pay FESC for the Employee bonuses 

earned through the STIPs, and FESC will remit to the Employees the bonuses earned.   

178. The Debtors believe that the STIPs will incentivize strong Employee performance 

by tying accomplishment of critical goals with bonus awards, thereby maximizing the value of 

the Debtors’ businesses for all parties in interest. Accordingly, the Debtors are seeking authority 

pursuant to a final order to continue the FES STIP (with respect to Non-Represented FES 

Employees) and the FENOC STIP (with respect to Non-Represented FENOC Employees), 

continue participation in the FE Corp. STIP (with respect to Represented FES and FENOC 

Employees) and pay FESC for any amounts payable under the STIPs.88 

179. Contracted Labor. Each month, through various contracts, an average of 

approximately 1,050 Contracted Workers89 conduct a range of important services for the 

Debtors.90 The Debtors utilize the work of Contracted Workers on a contingent basis, project 

basis or through service contracts. The Contracted Workers perform a variety of administrative, 

accounting, legal, finance, maintenance, management support, security and other related tasks. 

The Contracted Workers provide key expertise for operations and maintenance projects in 

addition to carrying out routine administrative tasks.  On behalf of the Debtors, FESC engages 

Contracted Workers through managed service providers such as Pontoon Solutions, Inc. 

(“Pontoon”).  For the labor provided by certain of the Contracted Workers, Pontoon pays 

                                                 
88 The Debtors will pay FESC all amounts on account of the STIPs and FESC will remit such payments to 
Employees. 
89 None of the Contracted Workers are Employees of the Debtors and none of the Contracted Workers are Insiders.  
The 1,050 Contracted Workers comprise, on average, 972 non-Employee workers hired through various vendors to 
work in connection with routinely scheduled Outages and 78 non-Employee workers hired to perform other services. 
90 Depending on the nature of the work and the expertise or skill set necessary for that work, contingent or project 
Contracted Workers could be independent contractors if they meet the IRS regulations to be classified as 
independent contractors.  Otherwise, Contracted Workers are the employees of the supplier, not independent 
contractors.   
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Zempleo, Inc. (“Zempleo”), who in turn pays the Contracted Workers.  In addition, sometimes 

the Debtors engage workers directly on a contract basis and FESC pays Zempleo, who in turn 

pays such Contracted Workers.  FESC, on behalf of the Debtors, pays the Pontoon  and Zempleo 

invoices, which are spread via cost center to appropriate business units.  Contracted Workers are 

also hired through statements of work (“SOWs”) or purchase orders (“POs”) for assignments of a 

project nature or where the Debtors elect to outsource as a recurring service and the invoices for 

such Contracted Workers are paid by FESC. In the ordinary course of business, FESC executes 

SOWs or POs on behalf of the Debtors.91  

180. On average, the Debtors pay FESC approximately $576,000 per month for 

compensation owing to the Contracted Workers, excluding compensation owing to the 

Contracted Workers who are Outage Vendors or work for Outage Vendors 

(collectively, the “Contracted Worker Fees”)92.  As of the Petition Date, the Debtors estimate 

that they owe an aggregate amount of approximately $1.1 million in Contracted Worker Fees for 

services provided before the Petition Date (collectively, the “Unpaid Contracted Worker Fees”). 

181. The Contracted Workers’ skills, knowledge and understanding with respect to the 

Debtors’ operations, customer relations and infrastructure are essential to the effective 

reorganization of the Debtors’ business. In addition, many of the Contracted Workers may suffer 

financial hardship without immediate payment for their services. Pursuant to an interim order, 

the Debtors seek authority, but not direction, to continue to pay the Contracted Worker Fees in 

the ordinary course of business on a postpetition basis, and to remit to FESC any Unpaid 

Contracted Worker Fees accrued in the ordinary course of business, and FESC will pay the 

                                                 
91 Certain SOWs or POs may involve Contracted Workers that work at Debtor and non-Debtor entities. 
92 Amounts owing to Contracted Workers hired in connection with the Outages are not included in the calculation of 
aggregate average Contracted Worker Fees to the extent that they would be duplicative of amounts due to Outage 
Vendors as defined in the Critical Vendors Motion. 
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Debtors’ Contracted Workers for such amounts. Pursuant to a final order, the Debtors seek 

authority, but not direction, to continue to pay the Contracted Worker Fees in the ordinary course 

of business on a postpetition basis and to pay to FESC all Unpaid Contracted Worker Fees owed 

to Contracted Workers and to provide FESC with authority and direction to pay the Debtors’ 

Contracted Workers for such amounts, as directed by the Debtors. 

182. Independent Director Fees. The FES Board of Directors (the “FES Board”) is 

comprised of two Insider directors93 (the “FES Insider Directors”) and two independent 

directors94 (the “FES Independent Directors”) who attend regular and special Board meetings, 

consider and analyze critical issues and vote on important strategic decisions that FES faces.  

The FES Independent Directors receive the following payments for their services (the “FES 

Independent Director Fees and Expense Reimbursement”): (i) an annual payment of $400,000, 

paid in equal quarterly installments, in arrears; and (ii) reimbursement for reasonable expenses 

incurred in connection with meetings attended in person, paid quarterly, in arrears. FES pays 

FESC, who then remits the FES Independent Director Fees and Expense Reimbursement to the 

FES Independent Directors. 

183. The FENOC Board of Directors (the “FENOC Board”) is comprised of two 

Insider directors95 (the “FENOC Insider Directors”) and two independent directors96 (the 

“FENOC Independent Directors”, and together with the FES Independent Directors, the 

“Independent Directors”) who attend regular and scheduled Board meetings, consider and 

                                                 
93 The FES Insider Directors are Donald Schneider and Donald Moul. The FES Insider Directors receive no 
compensation for their service as directors. 
94 The FES Independent Directors are John Blickle and James Boland. The FES Board has selected a third 
independent director, Joseph M. Gingo, whose duties officially commence on April 9, 2018. 
95 The FENOC Insider Directors are Donald Schneider and Donald Moul. The FENOC Insider Directors receive no 
compensation for their service as directors. 
96 The FENOC Independent Directors are John Blickle and James Boland. The FENOC Board has selected a third 
independent director, Joseph M. Gingo, whose duties officially commence on April 9, 2018. 
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analyze critical issues and vote on important strategic decisions that FENOC faces.  The FENOC 

Independent Directors receive reimbursement for reasonable expenses incurred in connection 

with meetings attended in person, paid quarterly, in arrears (the “FENOC Expense 

Reimbursement”, and together with the FES Independent Director Fees and Expense 

Reimbursement, the “Independent Director Fees”).97  FENOC pays FESC, who then remits the 

FENOC Expense Reimbursement to the FENOC Independent Directors. 

184. The Debtors believe that the Independent Directors’ collective skills, knowledge, 

and understanding of the Debtors’ operations and infrastructure are critical to the successful 

reorganization of the Debtors’ businesses.  As of the Petition Date, approximately $0 has accrued 

and remains outstanding on account of the Independent Director Fees (collectively, the “Unpaid 

Independent Director Fees”).  Pursuant to the Final Order, out of an abundance of caution, the 

Debtors seek authority, but not direction, to pay any Unpaid Independent Director Fees owed as 

of the Petition Date and to continue to pay the Independent Directors’ fees and expenses in the 

ordinary course of business on a postpetition basis.98  

185. Reimbursable Expenses. Employees are reimbursed for approved, legitimate 

expenses incurred on behalf of the Debtors in the scope of their employment that are paid with 

personal credit cards or cash (collectively, “Reimbursable Expenses”). Reimbursable Expenses 

include transportation, lodging, meal, entertainment and other reasonable business expenses 

incurred as a function of the Employee’s position with the Debtors. Reimbursable Expenses are 

often incurred by Employees who must travel as part of their responsibilities, including in their 

roles as FES directors or FENOC directors. After documentation is submitted and certain 

approvals are received, in accordance with internal policies and procedures, the Debtors fund 
                                                 
97 The FENOC Independent Directors are not paid additional compensation for serving on the Board of FENOC. 
98 The Debtors will pay FESC all amounts on account of the Independent Director Fees and FESC will remit such 
payments to Employees. 
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FESC and FESC makes payments via direct deposit on account of the Reimbursable Expenses to 

Employees in the ordinary course of business (the “Reimbursement Process”).  

186. The Debtors pay on average approximately $470,000 per month on account of 

Reimbursable Expenses, which are paid in arrears. The Debtors seek authority to fund FESC for 

such Reimbursable Expenses that have accrued and become due and payable as of the Petition 

Date (the “Unpaid Reimbursable Expenses”). Pursuant to a final order, the Debtors seek 

authority to fund FESC for all Unpaid Reimbursable Expenses and to provide FESC with 

authority to pay all Unpaid Reimbursable Expenses to the Employees as directed by the Debtors. 

187. The Debtors’ internal Employee reimbursement policy imposes a number of 

internal controls to ensure reimbursement requests are properly reviewed. Among other things 

(a) Employees submitting expense reports must document all costs and provide the business 

justification of each, and (b) supervisors can only approve reimbursement requests after ensuring 

the accuracy of the report, the appropriateness of the expenses, and the complete documentation 

of receipts. Moreover, the Employees incur the Unpaid Reimbursable Expenses on the Debtors’ 

behalf and with the understanding that they will be reimbursed.  If the Debtors did not provide 

for the prompt reimbursement of the Employees, the Employees would be unwilling to incur 

such costs in the first instance for the benefit of the Debtors’ businesses, which would disrupt the 

Debtors’ operations. Pursuant to an interim order, the Debtors seek authorization, but not 

direction, to pay Unpaid Reimbursable Expenses in an amount not to exceed $1.5 million in the 

aggregate, and continue to pay Reimbursable Expenses in the ordinary course of business on a 

postpetition basis. Pursuant to a final order, the Debtors seek authorization, but not direction, to 

pay FESC on account of the Unpaid Reimbursable Expenses and to continue paying FESC on 

account of the Reimbursable Expenses in the ordinary course of business on a postpetition basis.  
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Additionally, the Debtors seek to provide FESC with the authority and direction to pay the 

Reimbursable Expenses to the Employees as directed by the Debtors. 

188. Deductions and Withholdings. The Debtors are required by law to withhold 

from Employees’ paychecks amounts related to federal, state, and local income taxes, Social 

Security, and Medicare taxes for remittance to the appropriate federal, state, or local taxing 

authority (collectively, the “Withheld Amounts”). In addition, the Debtors are required by 

applicable statutory authority to pay Social Security and Medicare taxes, and based on a 

percentage of gross payroll, additional amounts for federal and state unemployment insurance 

(the “Employer Payroll Taxes” and, together with the Withheld Amounts, the “Payroll Taxes”). 

On average, the Debtors fund FESC and FESC remits $12.4 million per month in Payroll Taxes 

to the appropriate authorities on behalf of the Debtors and their Employees.  As of the Petition 

Date, the Debtors estimate that approximately $4.6 million in Payroll Taxes have accrued and 

remain unpaid (the “Unpaid Payroll Taxes”), all of which will become due and owing to various 

taxing authorities within the Interim Period.  Since the Debtors are statutorily obligated to pay 

Payroll Taxes, their inability to do so may result in adverse legal consequences that disrupt the 

reorganization process. The Debtors seek authorization—but not direction—pursuant to the 

Interim Order and the Final Order, to pay FESC for the Unpaid Payroll Taxes and continue 

remitting Payroll Taxes to FESC, who remits the Unpaid Payroll Taxes to the applicable taxing 

authorities, in the ordinary course of business on a postpetition basis. 

189. Employees may elect to make donations via a payroll deduction to the 

FirstEnergy Corp. Political Action Committee and/or the United Way Program (the 

“Political/Charitable Deductions”). Each month, FESC remits an average of approximately 

$31,078 of Political/Charitable Deductions to the designated third-party charities.  As of the 
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Petition Date, the Debtors estimate that that they owe approximately $14,936 for 

Political/Charitable Deductions that the Debtors must fund FESC to enable FESC to transfer to 

the appropriate third party charities (the “Unpaid Political/Charitable Deductions”), all of which 

will become due and owing within the Interim Period.  The Debtors seek authorization—but not 

direction—pursuant to the Interim Order and the Final Order, to fund FESC for the Unpaid 

Political/Charitable Deductions and continue to direct FESC to pay the Political/Charitable 

Deductions in the ordinary course of business on a postpetition basis.  Additionally, FESC is 

required to withhold Union initiation fees, dues, assessments and/or other service charges from 

the paychecks of Represented Employees, and typically remits such dues on a monthly basis to 

the Unions (collectively, the “Union Deductions”).99 The Debtors fund FESC and FESC remits 

approximately $68,000 per month in Union Deductions to the Unions. 

190. As of the Petition Date, the Debtors estimate they have approximately $50,000 in 

Union Deductions that they have not yet paid (the “Unpaid Union Deductions”), all of which will 

become due and owing during the Interim Period.  Accordingly, pursuant to the Interim Order 

and the Final Order, the Debtors seek authority, but not direction, to fund FESC for the Unpaid 

Union Deductions remitted to the Unions in the ordinary course of business on a postpetition 

basis. 

191. Finally, in addition to the Political/Charitable Deductions and the Union 

Deductions, FESC routinely deducts certain amounts from Employees’ paychecks during each 

applicable payroll period on account of miscellaneous items, including garnishments, child 

support, and other similar deductions (collectively, the “Miscellaneous Deductions”). On 

average, the Debtors pay FESC approximately $145,000 per month on account of the 

                                                 
99 The Debtors are not required to make any contributions to the Unions. 
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Miscellaneous Deductions. As of the Petition Date, the Debtors estimate that approximately 

$62,000 in Miscellaneous Deductions that are remitted by FESC have not yet been reimbursed 

by the Debtors (the “Unpaid Miscellaneous Deductions”), all of which will become due and 

owing within the Interim Period.  The Debtors seek authorization—but not direction—pursuant 

to an interim order and a final order, to reimburse FESC for the Unpaid Miscellaneous 

Deductions remitted to the appropriate parties and continue funding FESC for the Miscellaneous 

Deductions in the ordinary course of business on a postpetition basis. 

192. Employee Benefit Programs. The Debtors offer Employees the opportunity to 

participate in various welfare plans programs maintained by FE Corp., including, medical, 

dental, and vision plans, life insurance, short-term disability and long-term disability, and other 

plans and programs as described below (collectively, the “Employee Benefit Programs”).  In 

each instance, the Debtors fund and/or reimburse, as applicable, and FESC makes any necessary 

employer payments to the appropriate third parties in connection with the Employee Benefit 

Programs. 

193. As described below, the Debtors offer Employees who work more than 20 hours 

per week the opportunity to participate in a number of FE Corp. health benefit plans, including 

medical, dental, and vision plans (collectively, the “Health Benefit Plans”).100   

194. Eligible Employees and their dependents may elect to receive medical benefits 

through one of several medical plan options administered by FE Corp. (collectively, the 
                                                 
100 Five of the Unions, consistent with their rights under their CBAs, have currently opted out of the Health Benefit 
Plans, including UWUA Local 270, 457 and IBEW Locals 29, 29MP, 272, 1413.  Based on enrollment data as of 
January 1, 2018, the projected aggregate 2018 annual cost for these Represented Employees’ healthcare is 
$11,339,065.56. More specifically, the projected 2018 annual healthcare costs break down as follows: Local 1413: 
$1,334,272.68; Local 29: $3,762,647.72; Local 29MP: $58,506.14; Local 457: $2,628,190.24; Local 272: 
$2,365,441.00; and Local 270: $138,220.42 for FG (Eastlake) Employees and $1,051,787.36 for FENOC (Perry) 
Employees. The Debtors seek authority to reimburse FESC for any prepetition amounts due to these Unions on 
account of the healthcare costs of Represented Employees, including provisions of subsidies for Represented 
Employees’ healthcare under the Union healthcare plans, and to continue to do so in the ordinary course of business 
on a postpetition basis.  
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“Medical Insurance Plans”). Most Employees can choose one of the following Medical 

Insurance Plans: (i) the Base Preferred Provider Organization (“PPO”) Plan, (ii) the Consumer 

High Deductible Health Plan (“HDHP”), and (ii) the Enhanced HDHP.  Approximately 2,100 

eligible Employees of the Debtors and 3,200 dependents of eligible Employees of the Debtors 

are covered under the Medical Insurance Plans. The Debtors’ monthly cost to provide the 

Medical Insurance Plans on behalf of their Employees is approximately $3.478 million, of which 

approximately $1.118 million is funded by payments through payroll deductions from 

participating eligible Employees. In addition, certain of the Debtors’ Employees have health 

savings accounts (each, an “HSA”) for which the Debtors make employer contributions on an 

annual basis as described below.101 

195. Eligible Employees of the Debtors and their dependents may receive discounted 

basic vision care through the basic FE Corp. vision plan (the “Basic Vision Plan”) if they are 

enrolled in one of the Medical Insurance Plans. The Basic Vision Plan provides basic vision 

coverage that includes discounts on eye examinations, lenses and frames. Approximately 2,800 

eligible Employees of the Debtors and 3,800 dependents of eligible Employees of the Debtors 

participate in the Basic Vision Plan at no cost to eligible Employees or to the Debtors. Eligible 

Employees of the Debtors may elect to participate in the supplemental FE Corp. vision plan (the 

“Supplemental Vision Plan”).  The Supplemental Vision Plan’s average annual cost of 

approximately $902,000 is fully funded by payroll deductions from participating eligible 

Employees.  

                                                 
101 Employees automatically get an HSA if enrolled in either the Consumer HDHP or the Enhanced HDHP. Certain 
Retirees, but no Employees, have health reimbursement accounts.    
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196. Eligible Employees of the Debtors and their dependents may elect to participate in 

optional FE Corp. dental plans provided through Delta Dental Plan of Ohio, Inc.102  Both the 

basic dental coverage or “plus” dental coverage options (the “Dental Plans”) are fully funded by 

payroll deductions from participating eligible Employees. Approximately 2,400 eligible 

Employees of the Debtors and 3,900 dependents of eligible Employees of the Debtors are 

enrolled in the Dental Plans.  The Dental Plans’ average monthly cost of approximately $155,000 

is fully funded by payroll deductions from participating eligible Employees. 

197. Overall, the Debtors fund through FESC approximately 85% of the costs 

associated with the Health Benefit Plans for the Debtors’ Employees, approximately 75% of the 

costs associated with the Health Benefit Plans for dependents, and the Debtors’ Employees fund 

the remainder. The Debtors estimate that they fund and/or reimburse, as applicable, FESC in an 

aggregate amount of approximately $3.478 million each month on account of administrative 

fees, premiums, and claims under the Health Benefit Plans (collectively, the “Health Benefit 

Amounts”). The Debtors estimate that, as of the Petition Date, they owe approximately $3.478 

million on account of the Health Benefit Amounts (the “Unpaid Health Benefit Amounts”), all of 

which will become due and owing within the Interim Period. 

198. The Health Benefit Plans are customary for most large companies, and 

consequently, Employees and their dependents have come to rely on the Health Benefit Plans. 

Without the Health Benefit Plans, Employees would be forced to obtain potentially prohibitively 

expensive out-of-pocket coverage, which could adversely affect Employee morale or result in 

increased absenteeism due to reduced access to medical care. The Debtors seek authorization—

but not direction—pursuant to an interim order and a final order, to pay the Unpaid Health 

                                                 
102 Employees of Beaver Valley Nuclear Power Station who belong to Local 29 have a dental plan through United 
Concordia. 
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Benefit Amounts and continue to participate in the Health Benefit Plans in the ordinary course of 

business on a postpetition basis. 

199. HSAs. In connection with the Consumer HDHP and the Enhanced HDHP, 

Employees may opt to participate in the FE Corp. HSA plan administered by HealthEquity, Inc. 

The HSA allows Employees to save funds on a pre-tax basis, which may be used to pay qualified 

medical, dental, vision and prescription expenses that they or their dependents have incurred and 

are not covered by the Health Benefit Plans. As described below, the Debtors contribute either 

$500 or $1,000 annually to the HSAs of Employees enrolled in a HDHP. Additionally, 

Employees may also make their own contributions to HSAs (the “HSA Amounts”) through 

payroll deductions. As of the Petition Date, the Debtors believe they owe approximately $0 in 

reimbursement on account of Employee HSA contributions (the “Unpaid HSA Amounts”). 

Pursuant to an interim order and a final order, the Debtors seek authority, but not direction, to 

pay the Unpaid HSA Amounts and to permit Employees to continue participating in the HSA in 

the ordinary course of business on a postpetition basis. 

200. Health Care Contributions.  The Debtors make certain annual payments in order 

to help Employees save now for future health care expenses (the “Health Care Contributions”) 

during the first quarter of each year. If an Employee enrolls in the Consumer HDHP or the 

Enhanced HDHP, the Debtors contribute either $500 (for individual coverage) or $1,000 (for 

two-person/family coverage) to the Employee’s HSA. If an Employee enrolls in the PPO Plan, 

the Debtors contribute either $500 (for individual coverage) or $1,000 (for two-person/family 

coverage) to the Employee’s Savings Plan (as defined below). If an Employee has waived 
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Medical Insurance Plan coverage for the year, the Debtors make a $500 contribution to the 

Employee’s Savings Plan.103   

201. The Debtors have already paid Health Care Contributions for 2018 on behalf of 

participating Employees in an aggregate amount of approximately $2.12 million.104  

Accordingly, as of the Petition Date, the Debtors believe they owe approximately $0 in 

reimbursement on account of the Health Care Contributions (the “Unpaid Health Care 

Contributions”). Pursuant to an interim order and a final order, the Debtors seek authority, but 

not direction, to pay any Unpaid Health Care Contributions and to continue paying Health Care 

Contributions in the ordinary course of business on a postpetition basis. 

202. Flexible Spending Accounts. The Debtors offer Employees who work more than 

20 hours per week the ability to contribute a portion of their pre-tax compensation to FE Corp.-

maintained flexible spending accounts (“FSAs”) administered by WageWorks Company.  

Employees may use the FSAs to pay for certain out-of-pocket health care and dependent care 

expenses (the “Flexible Spending Program”). A healthcare FSA allows Employees to save funds 

on a pre-tax basis and use them to pay certain medical, dental, vision and prescription drug 

expenses incurred which are not covered by the Health Benefit Plans or other coverage the 

Employee may have.  A dependent care FSA allows Employees to save funds on a pre-tax basis 

and use them to pay qualified dependent care expenses, such as daycare and elder care, which 

allows Employees (and their spouses, as applicable) to work or attend school full time. 

203. Approximately 730 Employees of the Debtors participate in the Flexible Spending 

Program. At the beginning of each year, participating Employees elect to contribute amounts up 

                                                 
103 Employees may also receive the Health Care Contribution as a taxable cash option in lieu of a Savings Plan 
contribution if they elect to do so during the open enrollment period.  
104 The 2018 Health Care Contributions comprised approximately $1.061 million in Savings Plan contributions, 
$17,000 in HSA contributions and $216,000 in cash contributions.  
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to $2,600 on behalf of themselves by deducting such amounts from their paychecks. Similarly, 

Employees may elect to contribute amounts of up to $5,000 for dependent care FSA on behalf of 

themselves by deducting such amounts from their paychecks. All FSA amounts were available 

for distribution in January 2018 and are deducted from Employees’ paychecks throughout the 

year.   

204. As of the Petition Date, the Debtors do not believe they owe any prepetition 

amounts on account of the Flexible Spending Program.105 Pursuant to an interim order and a final 

order, the Debtors seek authority, but not direction, to continue to participate in the Flexible 

Spending Program in the ordinary course of business on a postpetition basis. 

205. Life Insurance. FE Corp. provides non-contributory pre-retirement basic life 

insurance for Employees who are eligible to retire (the “Life Insurance”). Basic Life Insurance 

coverage is equal to one times annual base pay rounded to the nearest dollar up to $2.5 million 

and is provided at no cost to Employees on the first day of the month following employment.106 

The Basic Life Insurance coverage and related administration costs the Debtors approximately 

$35,171 per month (the “Life Insurance Amounts”). As of the Petition Date, the Debtors estimate 

that there are approximately $35,171 in prepetition amounts to be funded to FESC on account of 

the Life Insurance Amounts, all of which will become due and owing within the Interim Period 

(the “Unpaid Life Insurance Amounts”). 

206. Many Employees’ long-term planning consists solely of the life insurance 

coverage they receive as a benefit of their employment.  The Debtors believe that continuing life 

insurance coverage is essential to maintaining Employee morale and protecting Employee 
                                                 
105 Any amounts owed by the Debtors to FESC would be on account of deductions from Employees’ pay, as the 
Debtors do not contribute to Employees’ FSAs. 
106 Approximately 946 Represented Employees do not participate in the Basic Life Insurance program because they 
made a one-time, irrevocable election to continue participating in previously offered life insurance programs that are 
funded entirely through after-tax payroll deductions. 
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families from the impact of a catastrophic event.  Thus, the Debtors seek authorization—but not 

direction—pursuant to the Interim Order and the Final Order, to pay the Unpaid Life Insurance 

Amounts and to continue to participate in the Life Insurance program and the Personal Excess 

Liability Life Insurance program in the ordinary course of business on a postpetition basis. 

207. Five executive-level Employees currently have coverage under FE Corp.’s 

personal excess liability insurance (the “Personal Excess Liability Insurance”).  The Personal 

Excess Liability Insurance is an umbrella liability coverage plan that protects covered Employees 

for up to $5 million in damages.  The personal Excess Liability Insurance’s coverage and related 

administration costs the Debtors approximately $2,915 annually (the “Personal Excess Liability 

Insurance Amounts”).  As of the Petition Date, the Debtors estimate that there is approximately 

$0 in prepetition amounts to be funded to FESC on account of the Personal Excess Liability Life 

Insurance Amounts (the “Unpaid Personal Excess Liability Insurance Amounts”). 

208. The Debtors believe that continuing to participate in the Personal Excess Liability 

Insurance Amounts is necessary to protect its most visible Employees and their families from the 

events of significant financial loss in the event of a serious accident.  Thus, the Debtors seek 

authorization pursuant to the Interim Order and the Final Order, to pay the Unpaid Personal 

Excess Liability Amounts and to continue to participate in the Personal Excess Liability in the 

ordinary course of business on a postpetition basis. 

209. FE Corp. provides insurance coverage for the Debtors’ Employees which covers 

them during business travel on behalf of FirstEnergy (the “Business Travel-Accident Insurance 

Plan”). The Business Travel-Accident Insurance Plan provides insurance protection in the event 

of an Employees’ death, loss of limb or vision, speech or hearing, or permanent and total 
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disability resulting from certain transportation accidents.107  At no cost to the Employee, the 

coverage provides up to four times annual base pay, with a minimum benefit payable of $50,000 

and a maximum benefit payable of $2.5 million (the “Business Travel-Accident Insurance 

Benefits”). On average, the Business Travel-Accident Insurance Plan coverage and related 

administration costs the Debtors approximately $50,000 per year.  

210. As of the Petition Date, the Debtors estimate that there are approximately $0 in 

prepetition amounts to be funded to FESC on account of the Business Travel-Accident Insurance 

Benefits, all of which will become due and owing within the Interim Period (the “Unpaid 

Business Travel-Accident Insurance Benefits”). Business travel is critical to the Debtors’ 

ongoing operations, and the Debtors believe that continuing to participate in the Business Travel-

Accident Insurance Plan is necessary to protect Employees and their families from the risk of 

injury or worse in potential transportation accidents. Thus, the Debtors seek authorization 

pursuant to an interim order and a final order, to pay the Unpaid Business Travel-Accident 

Insurance Benefits and to continue to participate in FE Corp.’s Business Travel-Accident 

Insurance Plan in the ordinary course of business on a postpetition basis. 

211. Disability Plans. When unable to perform their jobs due to a non-work related 

illness or accident, the Debtors’ Non-Represented Employees are eligible to receive pay for up to 

the first six months of a disability under FE Corp.’s self-funded, uninsured short-term disability 

benefits plan (the “Short-Term Disability Plan”), which is administered by Sedgwick Claims 

Management Services, Inc. (“Sedgwick”), a third-party claims administrator. In lieu of Short-

Term Disability Plan Benefits, Represented Employees receive Sick Time (as defined below) 

                                                 
107 Transportation accidents covered include the following: accidents that occur while an Employee is a passenger in 
a public conveyance, taxi, bus and commercial aircraft or in an aircraft leased or owned by FirstEnergy; accidents 
that occur while an Employee is driving or riding as a passenger in a FirstEnergy vehicle, private car or truck; and 
accidents in which an Employee is struck by a public conveyance or automobile.  Among other exceptions, the 
Business Travel-Accident Insurance Plan does not pay benefits for losses due to commuting to and from work.  
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pursuant to the terms of their CBAs. Short-term disability benefits begin after an Employee has 

been out of work on account of a disability for seven consecutive calendar days and has provided 

appropriate medical documentation (the “Short-Term Disability Benefits”).108 An Employee 

eligible for Short-Term Disability Benefits receives full or partial pay for up to a specified 

number of days, based on the years of service the Employee has as of December 31st of the 

current year, as follows:  

Short-Term Disability Benefits109 

Years of Service No. of Days at Full Base Pay No. of Days at 75% Base Pay110 

0-4 30 100 
5-13 60 70 
14+ 130 0 

 

212. The Debtors pay Short-Term Disability Benefits owed to the Employees and 

FESC remits such amounts to the Employees.  As of the Petition Date, the Debtors estimate they 

owe approximately $7,000 on account of the Short-Term Disability Benefits (the “Unpaid Short-

Term Disability Benefits”), all of which will become due and owing in the Interim Period. 

213. The long-term disability plans maintained by FE Corp. (the “Long-Term 

Disability Plan”, and together with the Short-Term Disability Plan, the “Disability Plans”) 

provide benefits coverage for eligible Employees who are unable to work because of a disability 

(the “Long Term Disability Benefits”).  For most Employees, Long Term Disability Benefits are 

equal to 50% of an Employee’s base earnings in effect at the start of the disability, which may be 

                                                 
108 Short-Term Disability Benefits eligibility may be available on the first day following an inpatient hospitalization 
or an accident, or if the absence is determined to be a critical illness. 
109 This table is not intended to illustrate guaranteed days off, as Short-Term Disability Benefits are not entitlements 
or vested benefits or considered accrued.  
110 There is no maximum or minimum weekly payment amounts for Short-Term Disability Benefits. The maximum 
Short-Term Disability Benefits period is 26 weeks of full base pay from the date benefits began; however, if a 
disabled Represented Employee’s Long-Term Disability Benefits application is pending at the end of the 26-week 
maximum, up to an additional eight weeks of Short-Term Disability benefits at 75% base pay will be provided and 
offset from the approved Long-Term Disability Benefits. 
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received after the Employee is on disability for a period longer than six months.111  Coverage is 

provided automatically to eligible Employees at no cost to them, and Employees can elect to 

supplement the Long-Term Disability Benefits as described below.  

214. On average, the Debtors reimburse FESC approximately $1.45 million each year 

on account of the Long-Term Disability Benefits. As of the Petition Date, the Debtors estimate 

that they are obligated to fund approximately $119,000 on account of the Long-Term Disability 

benefits (the “Unpaid Long-Term Disability Benefits”), all of which will become due and owing 

in the Interim Period. 

215. The vast majority of Employees rely on Disability Plans as their sole form of 

wage-loss relief. Thus, Employees will suffer substantial losses if they are not permitted to 

receive Disability Benefits. Accordingly, the Debtors seek authorization, pursuant to an interim 

order and a final order, to pay the Unpaid Short-Term Disability Benefits and the Unpaid Long-

Term Disability Benefits and to continue to participate in FE Corp.’s Disability Benefits program 

in the ordinary course of business on a postpetition basis. 

216. Supplemental Insurance. Full-time Employees may purchase supplemental 

insurance coverage for life,112 dependent life insurance,113 accidental death & dismemberment114, 

and long-term disability115 policies (for themselves and their dependents) through FE Corp. plans 

                                                 
111 Represented Employees who belong to Local 29 or Local 270 have a long-term disability plan that involves a 12-
month elimination period.  Such Employees receive 122 months of sick pay per the terms of their respective CBAs, 
and, after satisfying the 12-month elimination period, they become eligible for Long-Term Disability Benefits.  For 
members of Local 29 and Local 270, the base level of the Long-Term Disability Benefits equals 50% but these 
Employees are eligible to purchase supplemental Long-Term Disability Benefits at a rate of 0.321 per $100 of 
annual base salary for an additional 16 2/3% of coverage. 
112 Employees may purchase supplemental life coverage from one to 10 times of their annual base salary. 
113 Dependent life insurance can be used to cover children up to age 19, or up to age 25 if full-time students. 
114 Employees may purchase accidental death and dismemberment coverage from one to 10 times of their annual 
base salary, up to a $3 million maximum. 
115 Employees have the option to buy additional coverage by electing supplemental Long-Term Disability at a rate of 
0.321 per $100 of annual base salary. Supplemental Long-Term Disability coverage allows Employees to purchase 
an additional 16 2/3% disability income coverage which, when combined with basic Long-Term Disability 
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(the “Supplemental Insurance”).116  The Debtors’ monthly cost to provide the Supplemental 

Insurance on behalf of the Employees (approximately $500,000) is fully funded by deductions 

from paychecks of participating eligible Employees. The Debtors seek authorization—but not 

direction—pursuant to an interim order and a final order, to (a) continue to participate in FE 

Corp.’s Supplemental Insurance coverage in the ordinary course of business on a postpetition 

basis and (b) pay any amounts due to FESC on account of the Employees’ deductions relating to 

the Supplemental Insurance. 

217. The Savings Plan. FE Corp. maintains a retirement savings plan (the “Savings 

Plan”) that permits regular full-time or part-time Employees to contribute on a before tax-basis 

or an after-tax basis, including contributions to a Roth 401(k) account (the “401(k) Plan”).  As of 

the Petition Date, 3,052 of the Debtors’ Employees participate in the Savings Plan. Employees 

may contribute from 1% to 75% of their base pay to the Savings Plan to either their before-tax 

account, their after-tax account, or their 401(k) Plan account.117  In addition to making 

contributions to their Savings Plan account, all Employees have the option to take out a loan 

from their 401(k) Plan account. FESC deducts certain amounts from such Employees’ paychecks 

and remits those amounts for repayment of such loans.  

218. The Debtors also have a limited matching program under the Savings Plan 

(the “Savings Plan Matching Obligation”). Specifically, the Debtors match 50% of an 

Employee’s contributions, up to 6% of the Employee’s salary, funded with shares of FE Corp. 

                                                                                                                                                             
coverage, will provide for total benefits equal to 66 2/3% of base earnings. The benefit is based on base earnings in 
effect as of the start of the disability. 
116 Additionally, the Debtors participate in FE Corp.’s voluntary benefits program through Mercer Voluntary 
Benefits (“Mercer”).  Employees are able have a payroll deduction if they sign up for voluntary benefits but the 
policy is directly with Mercer and not with FirstEnergy. Voluntary benefits programs include:  auto and home 
insurance, critical care insurance, accident insurance, identity theft protection, pet insurance and employee 
discounts.   
117 Two additional Savings Plan accounts containing contributions made prior to 1987 exist but are frozen for 
contributions. 
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stock every pay period. The Debtors anticipate that approximately $11.13 million will be spent in 

2018 on account of the Savings Plan Matching Obligation.  As of the Petition Date, the Debtors 

estimate that they owe approximately $400,000 in reimbursements to FESC on account of the 

Savings Plan Matching Obligation (the “Unpaid Savings Plan Matching Obligation”), all of 

which will become due and owing within the Interim Period.118 

219. Many Employees’ retirement savings consist of the Savings Plan, and many 

Employees choose to participate in the Savings Plan because of the Savings Plan Matching 

Obligation provision. Thus, the Debtors believe that continuing the Savings Plan, including the 

401(k) Plan and the Savings Plan Matching Obligation, is essential to maintaining Employee 

morale and protecting Employee expectations. Accordingly, pursuant to an interim order and a 

final order, the Debtors seek the authority, but not direction, to (a) continue participating in the 

Savings Plan in the ordinary course of business on a postpetition basis, (b) pay the Unpaid 

Savings Plan Matching Obligation in the ordinary course of business (approximately $400,000 in 

the aggregate), and (c) remit any Employee contributions to the Savings Plan to FESC in the 

ordinary course of business. 

220. Workers’ Compensation. The Debtors provide workers’ compensation insurance 

for their Employees and certain of their Contracted Workers119 through participation in FE 

Corp.’s workers’ compensation program (the “Workers’ Compensation Program”) at the level 

required by statute for each state in which the Debtors have Employees.120 FE Corp., through its 

                                                 
118 Administrative fees associated with the Savings Plan fall under the “special items” that are allocated across 
FirstEnergy entities under the Shared Services Agreements. 
119 FirstEnergy has arranged for the Beaver Valley Nuclear Power Station, Davis-Besse Nuclear Power Station and 
the Perry Nuclear Power Plant to be insured under a consolidated owner-controlled insurance program (the “OCIP”).  
The OCIP is an insurance program that insures eligible and enrolled Contracted Workers and other owner-
designated parties for work performed at the covered plants. With the exception of Day & Zimmermann NPS, Inc. 
and Bechtel Power Corporation, the Contracted Workers are excluded from this OCIP. 
120 The states of Maryland, New Jersey, Ohio, Pennsylvania and West Virginia require workers’ compensation 
coverage for all Employees.   
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Workers’ Compensation Program, participates in each state’s respective workers’ compensation 

system as a self-insured employer and is therefore responsible for paying its own workers’ 

compensation claims. 

221. The Workers’ Compensation Program provides medical benefits for allowed 

conditions and disability compensation for Employees and Contracted Workers whose work-

related, documented disabilities result in the loss of eight or more calendar days of work. If an 

Employee dies as a result of a work-related injury or occupational disease, the Workers’ 

Compensation Program provides a moderate allowance for funeral expenses and may provide 

compensation to the deceased Employee’s or Contracted Worker’s dependents.121 Sedgwick 

manages claims on account of the Workers’ Compensation Program (the “Workers’ 

Compensation Claims”). FESC pays Sedgwick an average of $33,600 monthly for claims 

management fees and an average of $8,840 monthly for takeover Workers’ Compensation 

Claims.122 In total, FESC pays Sedgwick approximately $510,000 annually on account of the 

Workers’ Compensation Program. As of January 31, 2018, the Debtors estimate that their current 

                                                 
121 Rules regarding workers’ compensation benefits in the event of a work-related death vary pursuant to state law. 
In most cases, if the Employee or Contracted Worker was married, workers’ compensation benefits go to the spouse 
of the Employee or Contracted Worker until the spouse’s remarriage or death. If there are dependent children of the 
Employee or Contracted Worker, then the spouse of the Employee or Contracted Worker receives a portion of 
workers’ compensation benefits and the dependent children of the Employee or Contracted Worker also receive a 
portion of workers’ compensation benefits. If the Employee or Contracted Worker was unmarried and had 
dependent children, workers’ compensation benefits go to the dependent children of the Employee or Contracted 
Worker.  If the Employee or Contracted Worker was unmarried and had no dependent children, no workers’ 
compensation benefits are paid. 
122 Administration of Workers’ Compensation Program was transitioned to Sedgwick effective November 1, 2016.  
However, many Workers’ Compensation Claims were open well before that date and remain open. As all claims 
were transitioned to Sedgwick, these fees are the account management fees for those older claims specifically. A 
takeover Workers’ Compensation Claim means any claim opened prior to November 1, 2016.  The only difference 
therefore is the date on which the injury occurred. 
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liability on account of the Workers’ Compensation Program is approximately $3.13 million 

(collectively, the “Unpaid Workers’ Compensation Program Amounts”).123  

222. For the claims administration process to operate in an efficient manner and to 

ensure that the Debtors comply with their statutory obligations, the Debtors, through the services 

provided by FESC and third party professionals, must continue to assess, determine, and 

adjudicate Workers’ Compensation Claims during these chapter 11 cases. In addition, to the 

extent any of the Employees or Contracted Workers asserts claims under the Workers’ 

Compensation Program, the Debtors request that the Court modify the automatic stay under 

section 362 of the Bankruptcy Code to permit the Employees and Contracted Workers to proceed 

with their claims under the Workers’ Compensation Program. This required modification of the 

automatic stay pertains solely to claims under the Workers’ Compensation Program. 

223. Because the Debtors are statutorily obligated to maintain the Workers’ 

Compensation Program, their inability to do so may result in adverse legal consequences that 

disrupt the reorganization process. Thus, pursuant to an interim order, the Debtors seek authority, 

but not direction, to: (a) continue participating in the Workers’ Compensation Program in the 

ordinary course of business on a postpetition basis; (b) fund FESC for all Unpaid Workers’ 

Compensation Program Amounts incurred in the ordinary course of business payable during the 

Interim Period; and (c) modify the automatic stay solely to allow Employees to assert claims 

under the Workers’ Compensation Program. Pursuant to a final order, the Debtors seek (a) 

substantially the same relief as requested in an interim order and (b) to fund all Workers’ 

Compensation Claims in the ordinary course of business. 

                                                 
123 The Debtors do not know exactly how much of the Unpaid Workers’ Compensation Program Amounts will 
become due and payable within the next 30 days.  Accordingly, out of an abundance of caution, the Debtors seek 
authority to pay all known Unpaid Workers’ Compensation Program Amounts in the Interim Period. 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 101 of 165

Attachment C



 

102 
 

224. PTO. The Debtors participate in FE Corp.’s paid time-off (“PTO”) program.124  

Effective as of January 1, 2016, the PTO program provides full-time, Non-Represented 

Employees with a set number of annual PTO days, which can be used for personal days, vacation 

and occasional sick time. Non-Represented Employees will receive their entire PTO entitlement 

on January 1 of each calendar year, in accordance with the chart below:  

Years of Service Completed in Current Year PTO Allocation (in days)125 

0-4 years 19 

5-13 years 24 

14-23 years 29 

24+ years 34 

 

225.  Prior to 2009, all full-time Non-Represented Employees had the ability to carry 

over unused vacation for a specific calendar year into a banked vacation account (the “Banked 

Vacation”).  Additionally, Non-Represented Employees may have a frozen vacation account 

containing vacation they banked prior to December 31, 2003 (the “Frozen Vacation”, and 

together with the Banked Vacation, the “Banked/Frozen Vacation”).  Effective as of January 1, 

2009, Non-Represented Employees are no longer eligible to carry over unused vacation for that 

calendar year or subsequent calendar years into a banked or frozen vacation account.  Today, if 

Non-Represented Employees are unable to use all PTO days in a given year, they may defer up 

to 80 hours of PTOs into the following year, which must be used during that subsequent year or 

are forfeited (the “Deferred PTO Days”). 

                                                 
124 PTO benefits vary significantly between Non-Represented Employees and Represented Employees. Represented 
Employees’ PTO benefits are determined by the terms and conditions outlined in their respective CBAs. 
125 This chart applies to full-time Non-Represented Employees.  Part-time Non-Represented Employees who are 
regularly scheduled to complete at least 1,000 hours of service in the calendar year may be eligible to receive pro-
rated PTO based on average hours worked per year. 
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226. If a Non-Represented Employee dies or terminates employment, unused Banked 

Vacation and Frozen Vacation as of the last date of employment will be paid at the December 31, 

2008 pay rate in a lump sum in the final paycheck.  However, unused PTO days and Deferred 

PTO Days are not paid to Non-Represented Employees upon any such separation of 

employment.  As of February 25, 2018, the aggregate amount of Banked/Frozen Vacation 

benefits due to 766 Non-Represented Employees is estimated to be approximately $9.344 

million. 

227. In addition to the foregoing, Non-Represented Employees generally receive the 

following eight paid holidays (the “Holidays”):  New Year’s Day, Memorial Day, Independence 

Day, Labor Day, Thanksgiving Day, Day after Thanksgiving, Christmas Eve and Christmas 

Day.126 

228. The Debtors’ CBAs provide Represented Employees with two main types of 

PTO:  paid vacation time (“Vacation”) and paid absence days (“PADs”).127 The amount of 

Vacation and PADs available to Represented Employees and the rates at which such Vacation 

and PADs accrue is determined by a Represented Employee’s length of employment, with 

Represented Employees receiving between one (1) and six (6) weeks of Vacation and between 

one (1) and five (5) days of PADs annually. Vacation and PADs are generally paid at a 

Represented Employee’s regular hourly rate of pay for all regularly-scheduled hours the 

Represented Employee would have worked during such time off.  
                                                 
126 There is an adjustment if a Holiday falls on a weekend which gives an additional PTO day to every Employee. 
127 The PTO of Represented Employees is governed by their CBAs, which in certain circumstances incorporate 
terms and conditions from FirstEnergy policies, including those outlined in the FirstEnergy employee compensation 
and benefits handbook (the “FirstEnergy Employee Handbook”). The policies outlined in the current FirstEnergy 
Employee Handbook are not applicable to Represented Employees, unless the parties negotiate for it, or certain 
provisions of it, to apply.  Depending on when the applicable CBA was negotiated, an old version or the current 
version of the FirstEnergy Employee Handbook policy may apply.  Each of the CBAs, except for that of Local 1413, 
provides for Vacation and PADs. Represented Employees in Local 1413 (which Union’s CBA does not include any 
Vacation policy), are covered by the old 2011 FirstEnergy Employee Handbook policy in which Employees 
received PADs and vacation paid absence days (“VPADs”) paid on whole years of service.   
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229. Ordinarily, the Debtors’ Non-Represented Employees may not carry forward 

unused Vacation or PADs into the next calendar year; however, the majority of the Debtors’ 

CBAs provide that Represented Employees may carry over some Vacation and/or PADs, which 

is typically capped at 80 hours. Any accrued but unused Vacation for the current year (and any 

permitted carry over from the prior year) will generally be paid out in a Represented Employee’s 

final paycheck upon separation from employment. PADs are not paid out upon separation from 

employment.  

230. Represented Employees who are members of certain Unions have also been 

eligible in the past to “bank” unused Vacation time, subject to restrictions as to the amount of 

time that could be banked in a given year and a cap on the total amount of Vacation time that 

could be banked at any given time. The cap was generally set at 480 hours, with Represented 

Employees of Local 457 eligible to bank up to 1,000 hours. Under all of the Debtors’ CBAs, 

except the Local 350-351 and Local 457 CBAs, the Vacation banks are frozen, such that 

Represented Employees are no longer eligible to bank new unused Vacation time, but 

Represented Employees may still use existing Banked Vacation time. Represented Employees 

who are members of Local 350-351 and Local 457 are still eligible to bank unused Vacation 

time. Represented Employees who still retain banked Vacation time include members of Local 

29MP, Local 245, Local 272, Local 1413, Local 270, Local 270PT, Local 350-351, and Local 

457. Banked Vacation time may be used for PTO by Represented Employees during 

employment. Any unused Banked Vacation time will be paid in a Represented Employee’s final 

paycheck upon separation from employment.128  As of February 25, 2018, the aggregate amount 

                                                 
128 The rate at which Banked Vacation time is paid out to Represented Employees, whether at the time of use for 
PTO or upon separation of employment, including upon death, is governed by the terms of the applicable CBA, as 
follows: (i) for members of Local 29MP, Local 245, and Local 1413, Represented Employees are paid at their 
regular rate that was in effect as of December 31, 2008; (ii) for members of Local 272, Represented Employees are 
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of Banked Vacation benefits due to 388 Represented Employees is estimated to be 

approximately $2.1 million. 

231. Represented Employees are also eligible to receive paid time off for non-

occupational illnesses and injuries (“Sick Time”) in accordance with plans that vary by CBA. 

The amount of Sick Time available generally depends on the Represented Employees’ length of 

employment, and ranges from a minimum of five full days’ pay for Sick Time up to a maximum 

of 12 months’ full pay for Sick Time. Sick Time is generally paid at the Represented Employee’s 

regular hourly rate of pay for all regularly-scheduled hours the Employee would have worked 

during such time missed from work. Sick Time is not cumulative from year-to-year, and is not 

paid out upon separation from employment. In the event of an industrial accident, for which Sick 

Time is inapplicable, Represented Employees may also be eligible to receive up to five days’ full 

pay if they are unable to work, followed by pay at a rate that is the difference between (a) 50% of 

the Represented Employee’s base pay, and (b) the amount the Represented Employee would 

receive from workers’ compensation, for up to a maximum of 2,080 hours. 

232. In addition to the foregoing, Represented Employees generally receive PTO for 

the following:  holidays (ranging from seven to nine recognized, paid holidays); bereavement 

leave (ranging from one to four days off, depending on relation to the deceased); service for jury 

duty and to provide witness testimony (for all regularly-scheduled hours missed by the 

Represented Employee in performing such service); and rest periods following overtime shifts 

that last for 16 or more hours in any 24-hour period (generally up to eight hours of PTO, but, for 

certain Represented Employees, up to ten hours of PTO).  

                                                                                                                                                             
paid at their regular rate that was in effect as of December 31, 2015; and (iii) for members of Local 270, Local 
270PT, Local 350-351, and Local 457, Represented Employees are paid at their regular rate that is in effect at the 
time Banked Vacation is taken or paid.  
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233. The Debtors believe that the continuation of the PTO policies for both Non-

Represented Employees and Represented Employees in accordance with prior practice (subject 

to the limitations described below), is essential to maintaining Employee morale during these 

chapter 11 cases. The Debtors submit that support of their Employees’ work/life balance will aid 

Employee performance and retention during this critical time.  Further, the policies are broad-

based programs upon which all Employees have come to depend. 

234. Accordingly, pursuant to the Interim Order, the Debtors seek authority, but not 

direction, to (a) continue participating in FE Corp.’s PTO program for the benefit of Non-

Represented Employees; (b) continue honoring the terms of their CBAs with respect to the PTO 

afforded to Represented Employees; and (c) fund FESC for the cost of the PTO benefits offered 

to Employees in the ordinary course of business payable during the Interim Period, up to $12,850 

per eligible Employee; provided however, that amounts payable on account of the 

Banked/Frozen Vacation will not be paid upon separation of employment during the Interim 

Period.  The Debtors seek the same relief in a final order, but additionally seek to pay FESC for 

any amounts owing in connection with PTO benefits without respect to the priority cap of 

$12,850 and for all amounts payable on account of the Banked/Frozen Vacation, including 

amounts payable upon separation of employment. 

235. Retiree Benefits. Prior to 2014, FE Corp. sponsored benefit plans for former 

employees of the Debtors and other affiliates who retired from such entities (the “Retirees”).  

Generally, the medical coverage offered to the Retirees (the “Retiree Medical Benefits”) differed 

based on the specific plan in which a Retiree chose to participate, and participant costs differ 

based on the chosen plan, whether the Retiree’s dependents were covered by the chosen plan, 

and the Retiree’s years of service and associated rate band.  Through the Retiree Medical 
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Benefits, Retirees were provided health care and prescription drug coverage if they were under 

the age of 65, and were provided subsidy payments to obtain their own health care and 

prescription drug coverage if they were over the age of 65.  

236. FE Corp. discontinued this plan in 2014, and no longer provides Retiree Medical 

Benefits; provided, however, that certain Retirees who were represented by Unions 

(“Represented Retirees”) (i) may have been grandfathered under prior CBAs to continue to 

participate in this plan, based on their date of retirement, and thus continue to receive such health 

care coverage or subsidies;129 (ii) may remain eligible for retiree health care coverage or 

subsidies under their current CBA until such time that a successor CBA is negotiated and 

executed; or (iii) retired under the FE Corp.’s Voluntary Enhanced Retirement Option (“VERO”) 

program or under the terms of a CBA that provided benefits under a Union-sponsored retiree 

health care plan that was distinct from FE Corp.’s aforementioned plan and, thus, receive retiree 

health care benefits under different terms and conditions.  

237.  On average, the Debtors pay approximately $140,000 each month to FESC for 

costs on account of the Retiree Medical Benefits and FESC remits such funds to Retirees, FE 

Corp. and healthcare plans maintained by the Unions, as applicable. As of the Petition Date, the 

Debtors estimate that they owe approximately $140,000 to FESC on account of unpaid Retiree 

Medical Benefits (the “Unpaid Retiree Medical Benefits”). 

238. In addition to the health care coverage and/or subsidies of the Retiree Medical 

Benefits, approximately 3,370 Retirees are also eligible for life insurance benefits (the “Retiree 

Life Insurance Benefits”) of various amounts.130 On average, the Debtors pay approximately 

                                                 
129 In addition, 52 of the Debtors’ Non-Represented Retirees were grandfathered into certain Retiree Medical 
Benefits. 
130 Most of the Retirees who are eligible for Retiree Life Insurance Benefits receive such benefits in the amount of 
$10,000. Approximately 750 Retirees are eligible for a larger amount, ranging from $10,147 to $462,574. 
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$137,000 each month to FESC on account of Retiree Life Insurance Benefits, which FESC 

remits to FE Corp.  As of the Petition Date, the Debtors estimate that they owe approximately 

$137,000 to FESC on account of unpaid Retiree Life Insurance Benefits (the “Unpaid Retiree 

Life Insurance Benefits”). 

239. The Debtors believe that it is important that they continue to provide Retiree 

Medical Benefits and Retiree Life Insurance Benefits to reassure all Employees that the Debtors 

intend to honor their obligations to Employees—both during and after their tenure with the 

Debtors.131  The Debtors seek authorization—but not direction—pursuant to an interim order and 

a final order, to pay the Unpaid Retiree Medical Benefits and the Unpaid Retiree Life Insurance 

Benefits, and to continue providing the Retiree Medical Benefits and the Retiree Life Insurance 

Benefits in the ordinary course of business on a postpetition basis. 

240. Pensions. The Debtors’ Employees participate in the FE Corp. single-employer 

defined benefit pension plan (the “FE Corp. Master Pension Plan”) and a number of non-

qualified pension plans designed for certain executives (the “Non-Qualified Plans” and together 

with the FE Corp. Pension Plan, the “Pension Plans”). Approximately 45,000132 FirstEnergy 

employees (and/or their beneficiaries), including thousands of the Debtors’ Employees and/or 

their beneficiaries, participate in the FE Corp. Master Pension Plan, which is insured by the 

Pension Benefit Guaranty Corp.  Under the FE Corp. Master Pension Plan, a participating 

Employee’s pension is based on earnings, the length of time the Employee worked for an FE 

Corp. affiliate, and the Employee’s age at retirement.  The Debtors pay their allocated share of 

                                                 
131 The Debtors are also obligated under section 1114(e) of the Bankruptcy Code to timely pay retiree benefits.   
132 Of this population, approximately 16,000 individuals are active FirstEnergy employees entitled to a future 
benefit, approximately 20,000 are FE Corp. Master Pension Plan participants who are currently receiving benefits, 
approximately 5,000 are retired or terminated FE Corp. Master Pension Plan participants eligible for a future benefit 
and approximately 4,000 are beneficiaries who were collecting a benefit on behalf of a deceased participant in the 
FE Corp. Master Pension Plan.   
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the cost of the Plan through annual contribution payments (each, an “FE Corp. Master Pension 

Plan Contribution”) to FESC, which remits such payments to FE Corp. on behalf of the Debtors.  

As of January 31, 2018, the FE Corp. Master Pension Plan was underfunded by approximately 

$924 million on a termination basis. The Debtors do not anticipate making any further FE Corp. 

Master Pension Plan Contribution payments in 2018 because FE Corp. contributed $1.25 billion 

to the FE Corp. Master Pension Plan in January 2018 and the Debtors have already reimbursed 

FE Corp. for their FE Corp. Master Pension Plan Contribution in connection therewith.  

241. In the ordinary course of business, the Debtors also make monthly payments for 

accrued pension service costs (the “FE Corp. Master Pension Plan Accrued Service Costs”) to 

FESC.  Each monthly FE Corp. Master Pension Plan Accrued Service Costs payment comprises 

one-twelfth of an annual beginning-of-year actuarial forecast.  As of the Petition Date, the 

Debtors owe FESC approximately $0 million on account of the FE Corp. Master Pension Plan 

Accrued Service Costs.   

242. In the ordinary course of business, the Debtors also make monthly payments for 

accrued pension finance costs (the “FE Corp. Master Pension Plan Accrued Finance Costs”) to 

FESC.  Like in the case of the FE Corp. Master Pension Plan Accrued Service Costs, the FE 

Corp. Master Pension Plan Accrued Finance Costs payments are each one-twelfth of the total 

forecasted amount as the beginning of the calendar year.  As of the Petition Date, the Debtors 

owe FESC approximately $0 million on account of the FE Corp. Master Pension Plan Accrued 

Finance Costs.   

243. Current and former Employees of the Debtors participate in various Non-

Qualified Plans.  Approximately 191 Employees of the Debtors participate in the Executive 

Deferred Compensation Plan (the “EDCP”) with respect to voluntary deferral of their 
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compensation and approximately 292 Employees participate in the EDCP with respect to the 

supplemental pension benefit (the “Supplemental Pension”), approximately three Employees of 

the Debtors participate in the Supplemental Executive Retirement Plan (the “SERP”) and 

approximately two Employees of the Debtors participate in the Cash Balance Restoration Plan 

(the “CBRP”).  As of February 28, 2018, the Debtors owed Employees participating in the EDCP 

an estimated amount of approximately $62.52 million in voluntarily deferred compensation. As 

of April 1, 2018, current annualized annuities with respect to the Supplemental Pension total 

approximately $2.4 million and current annualized annuities with respect to the SERP total 

approximately $135,422.  The CBRP has not yet vested, so the total amount owed to its 

participating Employees by the Debtors is not determinable at this time. Benefits under the Non-

Qualified Plans are payable as lifetime annuities with the same annuity options as offered under 

the FE Corp. Master Pension Plan. 

244. The Debtors pay accrued benefits (the “Non-Qualified Plan Accrued Benefits”) 

on account of the Non-Qualified Plans, which are calculated in January and booked accordingly, 

to FESC on a monthly basis on the first of the month.133 As of the Petition Date, the Debtors owe 

FESC $361,600 on account of the Non-Qualified Plan Accrued Benefits, all of which will 

become due and owing within the Interim Period.   

245. The Debtors plan to continue to make any and all contributions on account of the 

Pension Plans (the “Plan Obligations”) as required by applicable law and various contractual 

obligations, including under their CBAs.  Pursuant to an interim order and a final order, the 

Debtors seek authority, but not direction, to pay FESC for all Pension Plan Obligations accrued 

                                                 
133 Benefit payments under the Non-Qualified Plans are made monthly on the first of the month through 
FirstEnergy’s in-house corporate pension payment system. Benefit payments under the Non-Qualified Plans are 
initially charged to FESC, and these payments are then allocated back to the Debtors using allocation factors, based 
upon expected distributions, provided annually by M Benefit Solutions, a consulting firm that specializes in 
nonqualified retirement plan services.  

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 110 of 165

Attachment C



 

111 
 

in the ordinary course of business (whether incurred prepetition or postpetition) and to continue 

participating in the Pension Plans in the ordinary course of business on a postpetition basis. 

246. Severance Program. The Debtors participate in a severance program maintained 

by FE Corp. for the benefit of their Non-Represented Employees and Represented Employees 

who are permitted to participate under the terms of their CBA comprised of: (i) a general 

severance plan for all eligible Employees who do not fall under FE Corp.’s compensation tiers 

one through four (the “Employee Severance Plan”); and (ii) a severance plan for the 24 executive  

Employees who are in FE Corp.’s compensation tiers two through four (the “Executive 

Severance Plan”, and together with the Employee Severance Plan, the “Severance Program”). 

Under the Severance Program, Employees are offered severance benefits (the “Severance 

Benefits”) after they have a qualified separation from the Debtors due to the closing or sale of a 

facility, corporate restructuring, merger, acquisition, reduction in workforce or job 

elimination.134 The Debtors pay amounts due on account of the Severance Benefits to FESC, 

who then remits such amounts to Employees and/or other appropriate parties. Under the 

Severance Program, Employees receive severance payments as a lump sum as soon as 

administratively practicable after the Employee’s separation, but in no case will it be paid later 

than two and a half months after the separation occurs.  

247. Under the Severance Program, Employees who do not fall under compensation 

tiers one through five are offered severance payments valued at one and one-half weeks of base 

pay for each full year of service, subject to a six week minimum and a 52 week maximum, after 

                                                 
134 No Severance Benefits will be offered in the event of voluntary resignation, discharge or demotion for 
misconduct, violation of company policy, poor job performance or absenteeism, failure to return from leave of 
absence or, in connection with a sale, continued employment with a buyer. 
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a qualified separation.135 Employees who fall under compensation tier five receive a minimum 

and maximum of 12 weeks of base pay and 52 weeks of base pay, respectively. Employees who 

fall under compensation tiers two through four that fall under compensation tiers two through 

four are offered severance payments valued at three weeks of base pay for each year of service, 

subject to a 26 week (compensation tier four) or 52 week (compensation tiers two and three) 

minimum and a 65 week (compensation tier four) or 104 week (compensation tiers two and 

three) maximum, after a qualified separation.  

248. Under the Severance Program, participating Employees are also eligible for the 

following additional benefits: (i) continuation of health and dental benefits under the 

Consolidated Omnibus Budget Reconciliation Act (“COBRA”) at the active employee rate for 

the same number of weeks that severance pay is received, (ii) behavioral health counseling 

services through FE Corp.’s work/life employee assistance program for six months, (iii) career 

transition services at FE Corp.’s discretion and (iv) for Employees who fall under compensation 

tiers five and above,  a training stipend reimbursement of up to $3,000 for the cost of education 

and training for new career preparation.136  

249. Payments under the Severance Program are not due and payable until termination. 

As a basis for comparison, between the years of 2013 and 2017, the Debtors paid FESC an 

average of $2.4 million per year on account of Severance Benefits. As of the Petition Date, no 

                                                 
135 A full-time Employee’s base week of pay shall be calculated as 40 hours per week paid at the Employee’s base 
rate of pay, and a part-time Employee’s base week of pay shall be calculated as 20 hours per week at the 
Employee’s hourly rate of pay. 
136 A part-time Employee’s training stipend reimbursement limit is $1,500.  
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former Employees are receiving Severance Benefits and no cash amounts remain outstanding on 

account of the Severance Program.137 

250. The Debtors believe that it is important that they fulfill their obligations under the 

Severance Program to reassure all Employees that the Debtors intend to honor their obligations 

to Employees—both during and after their tenure with the Debtors—including those Severance 

Benefits obligations incurred postpetition under the Severance Program. Accordingly, pursuant 

to an interim order, the Debtors are seeking authorization to continue to participate in the 

Severance Program and to continue to provide Severance Benefits to Employees.138  Pursuant to 

a final order, in addition to the relief sought in an interim order, the Debtors are seeking to 

continue to provide Severance Benefits to the Insiders139  under the Severance Program, subject 

to the cap as provided in section 503(c)(2) of the Bankruptcy Code.140 

251. Miscellaneous Employee Programs. In addition to the foregoing, the Debtors 

participate in additional FE Corp. programs (the “Miscellaneous Employee Programs”). In the 

case of each of the following Miscellaneous Employee Programs, the Debtors reimburse FESC 

for all amounts spent on behalf of their Employees. 

252. Employees may receive reimbursement of up to $5,000 to offset expenses 

incurred in the successful adoption of a child (the “Adoption Assistance Program”).  Reasonable 

and necessary adoption fees include, but are not limited to: (i) court costs; (ii) attorney fees; and 

                                                 
137 The maximum amount payable by the Debtors with respect to all of the Employees who are eligible for severance 
payments under the Severance Program would be $149.6 million, plus costs related to the continuation of COBRA 
coverage, outplacement services, retiree benefits, and training. 
138 The Debtors are not seeking authorization to continue to provide Severance Benefits to Insiders in the Interim 
Order. 
139 The following seven Insiders participate in the Severance Program: Donald Schneider, Donald Moul, Paul 
Harden, Kevin Warvell, Peter Kotsenas, James Mellody and Raymond Lieb. 
140 Section 503(c)(2) prohibits severance payments to an insider unless the payment (1) is part of a program that is 
generally applicable to full-time employees and (2) falls within statutory limits (i.e., the amount does not exceed 10 
times the mean severance payment given to non-management employees in the same calendar year). 11 U.S.C. § 
503(c)(2). 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 113 of 165

Attachment C



 

114 
 

(iii) traveling expenses.  As of the Petition Date, the Debtors estimate that they owe 

approximately $0 on account of the Adoption Assistance Program (the “Unpaid Adoption 

Assistance Amounts”).  

253. Employees may also receive reimbursement of up to $5,250 per year on account 

of satisfactorily completed, for-credit courses of study (the “Educational Assistance Program”).  

Approved degree programs generally fall into business and technology areas, and degree 

programs must be accredited by a U.S. regional body.  Employees receive 90% reimbursement 

for “A” course letter grades, 80% reimbursement for “B” course letter grades and 70% 

reimbursement for “C” course letter grades or courses with no letter grades.  As of the Petition 

Date, the Debtors estimate that they owe $157,700 (reimbursed amount in 2017) on account of 

the Educational Assistance Program (the “Unpaid Educational Assistance”).141 

254. Employees may also receive reimbursement for non-credit courses completed to 

fulfill requirements for recertification or relicensing of professional accreditations (the 

“Continuing Education Assistance Program”). Employees may receive 100% reimbursement for 

courses that qualify under the Continuing Education and Licensing Renewal Program, up to a 

maximum of $1,500 per course.  As of the Petition Date, the Debtors estimate that they owe 

approximately $0 to FESC for payments made on account of the Continuing Education and 

Licensing Renewal Program (the “Unpaid Continuing Education Assistance”). 

255. All Employees and spouses who are covered by one of the Medical Insurance 

Plans are eligible to participate in FE Corp.’s voluntary HealthyLiving wellness program (the 

“Wellness Program”). Through the Wellness Program, which is free for Employees and spouses, 

Employees can earn up to $600 annually and spouses can earn up to $200 annually based upon 

                                                 
141 Two hundred sixty-six Employees participated in the Educational Assistance Program in 2017. 
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participation in the program, which encourages healthy lifestyle choices. Administration of the 

Wellness Program costs the Debtors approximately $8800 per month. As of the Petition Date, the 

Debtors estimate that they owe approximately $0 to FESC on account of the Wellness Program 

(the “Unpaid Wellness Program Amounts”). 

256. All Employees and their household dependents are eligible for the Life Resources 

EAP, which is a counseling program that provides confidential support and information to 

Employees about pressing work and family issues. The services of the Life Resources EAP are 

available at no cost to Employees, and administration of the Life Resources EAP costs the 

Debtors approximately $3900 per month based upon the current census. As of the Petition Date, 

the Debtors estimate that they owe approximately $0 on account of the Life Resources EAP (the 

“Unpaid Life Resources EAP Amounts”). 

257. Pursuant to an interim order and a final order, the Debtors seek authority, but not 

direction, to (a) continue participating in the Miscellaneous Employee Programs, and (b) fund 

FESC for all amounts paid on behalf of Employees in connection with the Miscellaneous 

Employee Programs. 

258. Unions. As explained above, the wages, benefits and rights of the 1,373 

Represented Employees are governed pursuant to the terms of 10 CBAs with the IBEW, the 

UWUA and the OPEIU. The CBAs constitute legally binding contracts that result from arms’ 

length negotiations between the Unions and the Debtors.  Accordingly, the Debtors seek 

authority, but not direction, to continue honoring the CBAs in the ordinary course of business on 

a postpetition basis. 

259. The Employees are critical to the success of the Debtors’ operations. Failure to 

satisfy the Debtors’ obligations with respect to their Employees in the ordinary course of 
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business during these chapter 11 cases will jeopardize Employee loyalty and trust, possibly 

causing Employees to seek alternative employment and disrupting the Debtors’ operations. In 

addition, the Employees rely on their compensation, benefits, and reimbursement of expenses to 

pay their living expenses and the effect could be financially devastating if the Debtors do not pay 

them in the ordinary course of business. Based on the foregoing, I believe that the relief 

requested in the Employee Wages and Benefits Motion is in the best interests of the Debtors, 

their estates and all parties in interest and should be approved. 

I. Debtors’ Motion for Entry of an Order Authorizing the Debtors to (I) Maintain and 
Administer Customer Programs and to Perform Under Customer Agreements, (II) 
Honor Prepetition Obligations Related Thereto, and (III) Establish Procedures for 
Notifying Customers in the Debtors’ Chapter 11 Cases (the “Customer Programs 
Motion”) 

260. The Debtors seek entry of an order authorizing, but not directing, the Debtors to 

(i) maintain and administer all of their Customer Programs and to perform under the Customer 

Agreements (each as defined below) in the ordinary course of business, (ii) honor all 

commitments owing on account of all of the Customer Programs and Customer Agreements, and 

(iii) establish the Customer Noticing Procedures (as defined below) to provide notice to 

Customers (as defined below) of certain events during the chapter 11 cases.  Consistent with 

historical practice, the Debtors intend to pay all payments related to the Customer Programs by 

paying FESC, which will remit payment to Customers and other appropriate parties. 

261.   The Debtors’ Customers.  FES offers energy-related products and services to 

retail and wholesale customers (the “Customers”). FES provides energy products and services to 

Customers under various POLR, shopping, competitive-bid and non-affiliated contractual 

obligations. FES participates in deregulated energy markets in Ohio, Pennsylvania, Maryland, 

Michigan, New Jersey and Illinois, competing to: (1) provide retail generation service directly to 
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end users; (2) provide wholesale generation service to utilities, municipalities and co-operatives, 

which, in turn, resell to end users; and (3) sell in the wholesale market.   

262. As set forth in Exhibit C, FES supplies electricity to end-use Customers through 

operating (a) a large, competitive power generation fleet and (b) a retail business. FES is a 

leading competitive retail electric supplier that has a strong position within PJM and MISO. FES 

provides services through six sales channels: 

a. Large Commercial & Industrial (“LCI”); 

b. Medium Commercial & Industrial (“MCI”); 

c. Governmental Aggregation (“Gov Agg”); 

d. POLR and Structured Transactions (“POLR/Structured”);  

e. Muni & Co-op (“M&C”); and 

f. Mass Market (“MM”). 

263. As of March 12, 2018, FES served approximately 926,000 Customers in 22 utility 

services territories across Illinois, Maryland, Michigan, Ohio, Pennsylvania and New Jersey. 

264. Overview of General Billing Practices. The large majority of Customer billing 

is performed by non-FES entities.  The Debtors are seeking to continue their Customer Billing 

Practices and to pay any amounts owed to electric distribution companies (“EDCs”) and other 

parties with respect to such billing practices.  Approximately 99.9 percent of FES Customer 

accounts are billed by the EDCs that transmit and deliver the electricity to FES Customers in a 

given service area. Approximately 0.01 percent of FES Customer accounts are billed directly by 

FES. Of FES Customer accounts billed by the EDCs, 75 percent are billed by FE affiliate EDCs 

and the rest are billed by non-affiliate EDCs.  
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265. The EDCs provide Customer usage data to FES. EDCs may charge FES fees for 

research, historical usage and switching services. Generally, FES receives payments based on 

Customer usage after the EDCs bill Customers under FES contracts. Accordingly, FES typically 

incurs the costs associated with Customer usage well before payments from the Customers are 

received. 

266. EDCs remit consolidated billed Customer payments, largely via bank transfers, on 

a daily basis directly to the FES receipts account (the “Receipts Account”) solely designated for 

FES receipts. EDCs send documents regarding payment and remittance advice to FES through an 

electronic data interchange (“EDI”). Each transaction involving EDI documents has two 

purposes: (i) initiating a money transfer to the FES Receipts Account, and (ii) providing 

information to FES that describes the purpose of the associated payment for crediting the 

Customer’s account. 

267. The Customer Agreements. FES’s agreements with Customers (collectively, the 

“Customer Agreements”) generally fall into six categories, based on sales channel. As of March 

12, 2018, FES is party to approximately 2,200 Customer Agreements and offers in total, 

representing approximately 36.3 TWh of estimated delivered power and approximately $1.748 

billion in estimated revenue during the 2018 calendar year. 

268. To provide assurances to current and prospective Customers that FES will 

continue to perform under the Customer Agreements and provide the same level of competitive 

and innovative service on par with their prepetition performance, the Debtors seek authority to 

continue to (a) honor any and all obligations under the prepetition Customer Agreements, (b) 

honor and continue to perform under the Customer Agreements on a postpetition basis, and (c) 

negotiate with Customers, including the authority to (i) modify, amend, and extend existing 
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Customer Agreements and (ii) settle any Customer claims arising from or related to the Customer 

Agreements and other Customer Programs, all in the ordinary course of business, consistent with 

their past practice. Additionally, in an abundance of caution, the Debtors seek authority pursuant 

to the Order to continue to enter into new contracts and enroll new Customers after the Petition 

Date, in the ordinary course of business, consistent with their past practice. 

269. The Debtors’ RTO Obligations. As explained above, FES is a party to 

agreements with two RTOs. Under the terms of their contracts with PJM and MISO, FES may 

owe certain amounts to the RTOs (the “RTO Obligations”). In addition, as of March 15, 2018, 

PJM holds approximately $12.8 million of FES-posted cash collateral as security and MISO 

holds approximately $12.2 million of FES-posted cash collateral as security. 

270. FES receives weekly and monthly invoices from PJM through which various 

credits and charges are settled on a weekly and monthly basis, respectively.  Each line item of a 

PJM invoice falls under one of eight categories: (i) ancillary; (ii) capacity; (iii) congestion; (iv) 

energy; (v) FTR/ARR (each defined below); (vi) losses; (vii) transmission; or (viii) 

miscellaneous. FES is generally a net receiver of revenues from PJM. PJM invoices are settled 

weekly and monthly, as applicable. 

271. FES receives two types of invoices from MISO.  MISO’s “Day 1” invoices, which 

are billed monthly, include transmission and remittance charges. MISO’s “Day 2” invoices, 

which are billed weekly, include line-item charges that fall under the following seven categories: 

(i) administrative, (ii) ancillary; (iii) capacity; (iv) energy; (v) FTR/ARR (each defined below); 

(vi) losses; and (vii) miscellaneous. FES is generally a net payer of charges to MISO. On a 

monthly basis, FES pays an average of approximately $4 million on account of RTO Obligations 

to MISO. 
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272. As explained above, the invoices that FES receives from PJM and MISO have 

various components and include certain customary charges (the “Customary Charges”) that PJM 

or MISO, as applicable, offset against revenues owed to FES under its various contracts with the 

RTOs (the “RTO Agreements”).  The Debtors seek authorization to permit PJM and MISO to 

continue to offset the Customary Charges against revenues owed to FES through the weekly 

invoices rendered by PJM and MISO, whether or not such Customary Charges were incurred 

prepetition or postpetition, in the ordinary course.  

273. With respect to PJM’s weekly invoices, such invoices include revenues related to 

Auction Revenue Rights (“ARRs”) which are allocated annually by PJM among PJM market 

participants, including FES, and allow holders to receive an allocation of revenues from the PJM 

annual auction of Financial Transmission Rights (“FTRs”).142 The PJM weekly invoices also 

include the value as of the invoice date of any FTRs owned by FES, calculated based upon prices 

determined from the auction it was acquired from, whether such value is positive or negative as 

of such date. In the ordinary course of FES’s business, it purchases and sells FTRs at the annual 

and monthly auctions conducted by PJM. FTRs are used by FES to hedge against transmission 

congestion costs which is one component of locational marginal pricing of electricity.143 Out of 

an abundance of caution, the Debtors seek authority for FES to continue from and after the 

Petition Date to purchase and/or sell FTRs in the ordinary course of FES’s business. 

274. As of the Petition Date, the Debtors believe that FES owes $0 to PJM and owes 

approximately $4.3 million to MISO pursuant to the RTO Agreements. The Debtors seek 

authority for FES to pay prepetition RTO Obligations and to perform under its existing RTO 

                                                 
142FTRs are financial instruments that entitle holders to a stream of revenues or charges based on the hourly day-
ahead energy market congestion price differences across an applicable path. 
143As a general rule, FES sells FTRs when they are no longer needed, e.g., when a Customer leaves a geographic 
location and therefore FES no longer provides services in that particular area. 
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Agreements in the ordinary course. Payment of any RTO Obligations is essential to the Debtors’ 

ongoing business operations because the RTOs provide a critical service to FES. Indeed, without 

the services of the RTOs, FES could not otherwise deliver electricity to its Customers, and the 

failure to pay any RTO Obligations could obstruct FES’s ability to sell generation into the RTOs’ 

administered markets. 

275. The Debtors’ Customer Programs. Due to the competitive space in which FES 

competes, FES employs a number of programs and incurs certain other obligations and 

commitments to Customers in order to develop existing Customer loyalty and attract new 

Customers while operating in competitive environments (collectively, as discussed in the 

Customer Programs Motion, the “Customer Programs”).  For the avoidance of doubt, the 

Customer Programs are the Cash-Back Rewards Program, the Block Billing Program, the Budget 

Billing Program, the Fee Waivers, the Customer Deposits and Customer Credits, the Customer 

Partners, the Renewable Energy Obligations, the Grant Obligations, the Rebate Program, the 

Customer Incidents, and the Other Customer Obligations (each, as defined below).  To the extent 

the Debtors owe any obligations in connection with the Customer Programs, the Debtors satisfy 

such obligations by paying FESC, which remits payment to the Customers and other appropriate 

parties. 

276. Continuing the Customer Programs in the ordinary course is essential to the 

Debtors’ successful transition into chapter 11. In order to preserve value, the Debtors must 

promptly assure their Customers that the Customer Programs will continue uninterrupted. 

Maintenance of the Customer Programs is needed to garner Customer confidence and help the 

Debtors preserve market share in a highly competitive industry. The following describes 

Customer Programs that the Debtors actively use to cultivate Customer satisfaction and loyalty: 
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a. Cash-Back Rewards Program. FES offers a cash-back loyalty rewards 
program (the “Cash-Back Rewards Program”). The Cash-Back Rewards 
Program, serving approximately 2,400 residential Customers pursuant to 
contracts that expire on December 31, 2019, is a Customer loyalty 
program that makes recurring annual cash payments to participating 
Customers. The average annual cash-back payment is $30, resulting in a 
total annual payout of approximately $70,000. The cash-back payment is 
due to the Customer no later than 90 days after year end, as long as a 
Customer remains active through their December meter read. WireCard 
North America issues the cash-back cards and charges $1 per card as a 
processing fee. The Debtors estimate that they pay approximately $70,000 
each year on account of the Cash-Back Rewards Program. As of the 
Petition Date, the Debtors estimate that the total amount due under the 
Cash-Back Rewards Program will be approximately $17,500. The Debtors 
seek authority to honor all prepetition obligations with respect to the Cash-
Back Rewards Program in the ordinary course of business and to continue 
the Cash-Back Rewards Program on a postpetition basis, consistent with 
their past practice. 
 

b. Block Billing Program. Four LCI Customers buy a monthly kWh block 
and are credited the difference between the total block amount and the 
actual metered load at the end of the month (the “Block Billing Program”).  
Ten accounts, representing $40 million in annual revenues, utilize the 
Block Billing Program.The amount owed to the Customers participating in 
the Block Billing Program varies during the year. As of March 9, 2018, the 
Debtors estimate that they owe an aggregate amount of approximately $0 
worth of prepaid amounts on account of the Block Billing Program. The 
Debtors seek authority to honor all prepetition obligations with respect to 
the Block Billing Program in the ordinary course of business and to 
continue the Block Billing Program on a postpetition basis, consistent with 
their past practice. 
 

c. Budget Billing Program. FES offers residential Customers the option to 
pay their bills based on their average usage on a rolling basis, rather than a 
bill based on their actual usage in the preceding month (the “Budget 
Billing Program”). Budget Billing programs are used by ten to fifteen 
percent of residential Customers. Generally, EDCs that provide Budget 
Billing Programs control the accounts receivable, and FES gets paid 
accordingly based on normal payment hierarchy rules.  Where certain 
EDCs do not provide a type of average monthly billing for Gov Agg 
communities, FES handles calculations needed to include approximately 
900 additional Customers in the Budget Billing Programs. Approximately 
820 FES Customers participate in the Budget Billing Program, and the 
amount owed to Customers varies widely during the year, ranging from 
approximately $0 to approximately $600. As of the Petition Date, the 
Debtors estimate that they owe an aggregate amount of approximately 
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$30,000 worth of prepaid amounts on account of the Budget Billing 
Program. The Debtors seek authority to honor all prepetition obligations 
with respect to the Budget Billing Program in the ordinary course of 
business and to continue the Budget Billing Program on a postpetition 
basis, consistent with their past practice. 
 

d. Fee Waivers. In the ordinary course of business, the Debtors apply fees to 
Customers’ bills as penalties for late payment or for premature account 
cancellation.  Late fees typically constitute 1.5% of the applicable bill’s 
total, and cancellation fees average $48 per account. From time to time, 
Customers will request that these late fees or cancellation fees be waived. 
Depending on the circumstances, the Debtors will elect to remove late fees 
or cancellation fees (the “Fee Waivers”) when they deem a Fee Waiver 
will incent a Customer to maintain or renew their relationship with FES.  
The Debtors estimate that they granted approximately $5,000 in Fee 
Waivers in the first three months of 2018. The Debtors seek authority to 
honor all prepetition obligations with respect to the Fee Waivers in the 
ordinary course of business and to continue to grant Fee Waivers on a 
postpetition basis, consistent with their past practice.  
 

e. Customer Deposits and Customer Credits. Based on Customers’ utility 
payment data and history, the Debtors request that certain Customers pay 
cash deposits (the “Customer Deposits”) or post letters of credit (each, an 
“LOC”). FES currently holds deposits from three LCI Customers in the 
aggregate amount of approximately $433,000.  FES does not apply the 
deposits to Customer accounts. Instead, the deposits are held in a general 
ledger and only applied if needed. Otherwise, deposits are returned to 
Customers at the end of the contract. To the extent a Customer has posted 
an LOC, FES has the right to require a renewal of such LOC or to 
determine that the LOC is no longer required. As of the Petition Date, the 
Debtors estimate that they hold an aggregate amount of approximately 
$433,000 in cash on account of the Customer Deposits. In addition to 
returned Customer Deposits that are credited to Customers’ electricity 
bills, the Debtors also treat overpayments, billing adjustments and 
prepayments (other than through the Budget Billing Program) as credits to 
the Customers’ accounts (the “Customer Credits”). Based on historical 
data from the last twelve months, the Debtors estimate that the amount of 
Customer Credits due to overpayment, unapplied amounts and billing 
adjustments fluctuate from $0 to approximately $50,000 throughout the 
year on an individual Customer basis. If a Customer discontinues service 
with the Debtors or is an inactive Customer and has outstanding Customer 
Deposits or Customer Credits, the Debtors will direct FESC to issue a 
refund check to the Customer or otherwise credit a Customer’s credit card 
for the appropriate amount, which amount the Debtors will pre-fund to 
FESC. The Debtors estimate that approximately two percent of the 
Customer Credits will result in a customer refund. As of the Petition Date, 
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the Debtors estimate that they hold an aggregate amount of approximately 
$1 million on account of the Customer Credits. The Debtors seek authority 
to honor all prepetition obligations with respect to the Customer Deposits 
and Customer Credits in the ordinary course of business and to continue to 
honor the Customer Deposits and Customer Credits on a postpetition 
basis, consistent with their past practice. 
 

f. Customer Partners. The Debtors use the assistance of third parties, 
including printing services, collection agencies, and auditing services 
(collectively, the “Customer Partners”) to cultivate, maximize and develop 
Customer relationships. The Debtors estimate that the total obligation to 
Customer Partners is approximately $8.6 million annually. As of the 
Petition Date, the Debtors estimate that they owe an aggregate amount of 
approximately $793,000 in unpaid fees to Customer Partners. The Debtors 
seek authority to honor all prepetition obligations with respect to the 
Customer Partners in the ordinary course of business, and to continue to 
honor existing agreements with Customer Partners and to enter into new 
agreements with Customer Partners on a postpetition basis, consistent with 
their past practice. 
 

g. Renewable Energy Obligations. Pursuant to Customer Agreements with 
certain Customers, FES has an obligation to meet various state and/or 
Customer-specific renewable requirements (the “Renewable Energy 
Obligations”). To satisfy the Renewable Energy Obligations, the Debtors 
must demonstrate that FES has retired the appropriate type and quantity of 
renewable energy certificates (“RECs”) in the GATS or APX systems (as 
described in the Customer Programs Motion). Pursuant to one LCI 
Agreement that expires in June 2018, the Debtors also must purchase 
RECs from certain Customers that buy power from FES. On average, FES 
purchases approximately 1,100 RECs from Customers each year at a price 
that is contractually tied to the sales of power to these Customers. FES 
acquires RECs through a combination of (i) wholesale market purchases, 
(ii) long-term, off-take agreements from wind and solar facilities and (iii) 
claims of certain renewable attributes from some of FES’s generating 
stations. The RECs are placed in inventory and tracked through the GATS 
and APX systems as RECs are retired to meet the obligations. The Debtors 
estimate that Renewable Energy Obligations cost approximately $24.7 
million annually.  As of the Petition Date, the Debtors estimate that they 
owe approximately $13.5 million on account of Renewable Energy 
Obligations.  The Debtors seek authority to honor all prepetition 
obligations with respect to the Renewable Energy Obligations in the 
ordinary course of business, and to continue to honor existing Renewable 
Energy Obligations, consistent with their past practice. 
 

h. Grant Obligations. FES pays grants to municipalities that take part in 
Gov Agg relationships (the “Grant Obligations”). These grants take the 
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form of one-time fees or earned grants based on the lifetime of the 
relevant Customer Agreement. As of the Petition Date, the Debtors 
estimate that they owe $0 on account of the unpaid Grant Obligations 
which are currently due and owing. The Debtors respectfully submit that it 
is critically important for FES’s brand to honor the Grant Obligations in 
the ordinary course of business. Not doing so would severely harm FES’s 
reputation and the future value of its retail business. In addition, FES has 
one annual sponsorship payment of approximately $55,000. The Debtors 
seek authority to continue to enter into new Grant Obligations and annual 
sponsorships in connection with the Customer Agreements and to pay the 
unpaid Grant Obligations and the annual sponsorships postpetition in the 
ordinary course of business. 

 
i. Rebate Program. FES offers rebates (the “Rebate Programs”) to certain 

Customers. FES has 27 active net metered accounts in Illinois, Maryland 
and New Jersey. Financial compensation is provided to New Jersey 
Customers only.  As of the Petition Date, there are an estimated 10,000 
total banked kilowatt hours. Assuming an average locational marginal 
pricing rate of $0.04, the total amount that could be paid out in April 2018 
is $400. Additionally, FES has a Customer Agreement with an LCI 
Customer that generates more than it consumes (generating 45,000 MWh 
while consuming only 15,000 MWh monthly). Due to a change in the 
EDC’s net metering tariff, effective as of June 1, 2017, FES passes 
through the credit back to this LCI Customer. The monthly average 
amount of cash outlay on account of the credit is approximately $500,000. 
The Debtors estimate that the Rebate Programs will require payments of 
approximately $6 million in 2018.  As of the Petition Date, the Debtors 
estimate that they owe approximately $500,000 on account of the Rebate 
Programs.  The Debtors seek authority to honor all prepetition obligations 
with respect to the Rebate Programs, in the ordinary course of business, 
and to honor the Rebate Programs on a postpetition basis, consistent with 
past practice. 
 

j. Customer Incidents. The Customer Programs occasionally give rise to 
customer complaints and claims (the “Customer Incidents”). To ensure 
continuing excellent service and customer satisfaction, the Debtors 
employ certain measures to address any service-related issues and to 
resolve and settle the Customer Incidents in the ordinary course of 
business.  As of the Petition Date, the Debtors believe that they owe $0 on 
account of the Customer Incidents. The Debtors seek authority, but not 
direction, to honor all prepetition obligations with respect to the Customer 
Incidents in the ordinary course of business and to continue to settle, 
resolve, and honor the Customer Incidents on a postpetition basis, 
consistent with their past practice. 
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k. Other Customer Obligations. From time to time, FES or FESC (on 
behalf of FES) enters into Customer Agreements that give rise to other 
types of Customer Obligations (the “Other Customer Obligations”). For 
example, one LCI Customer is party to a Customer Agreement that 
provides for capacity, transmission and volume true-ups. Such true-ups 
function to adjust the Customer’s billing to reflect changes in the 
Customer’s Peak Load Contribution each year.  As of the Petition Date, 
the Debtors estimate that they owe $0 on account of the Other Customer 
Obligations.  The Debtors seek authority pursuant to the Order to honor all 
prepetition Other Customer Obligations and to continue to honor the Other 
Customer Obligations postpetition, consistent with their past practice, and 
with respect to current and new Customers. 

 
l. Customer Collateral. FES has posted cash collateral as security in 

connection with FES’s obligations to Customers under certain Customer 
Agreements (the “Customer Collateral”). The Customer Collateral 
includes approximately $12.7 million of collateral posted with respect to 
nine LCI Customers, approximately $4.0 million of collateral posted with 
respect to thirteen Gov Agg Customers, and approximately $14.4 million 
of collateral posted with respect to three POLR/Structured Customers. The 
Debtors seek authority pursuant to the Order to honor all prepetition 
obligations with respect to the Customer Collateral and to post additional 
Customer Collateral in the ordinary course of business, consistent with 
their past practice, and with respect to current and new Customers. 
 

277. Procedures for Providing Customers with Notice. While the Debtors intend to 

keep Customers apprised of events in these chapter 11 cases that could potentially involve 

Customers’ interests, the Debtors also recognize that the extensive list of Customers involved in 

a complex restructuring will require certain noticing limitations in order to avoid unnecessary 

expense and burden to the estates. The Debtors seek approval of noticing procedures for current 

Customers as described in the Customer Programs Motion (the “Customer Noticing Procedures”) 

so that they may efficiently and cost-effectively deliver notices to Customers (the “Customer 

Notices”) and simplify the chapter 11 process for Customers. 
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278. Accordingly, the Debtors propose that service of Customer Notices be limited to 

only those Customers that may already be included as parties on the General Service List,144 with 

the exception of the following: 

a. Any notices regarding the time fixed for filing of proofs of claims 
pursuant to Rule 3003 of the Bankruptcy Rules; 
 

b. The filing of a Section 363 sale motion pursuant to which a contract 
affecting a particular customer may be assigned; 
 

c. The filing of a motion to assume, assign or reject a contract affecting a 
particular customer; 
 

d. The filing of an objection with respect to a proof of claim filed by a 
particular customer; 
 

e. Any notices regarding a hearing on confirmation of a plan of 
reorganization; 
 

f. The filing of a notice of confirmation of a plan of reorganization; 
 

g. The filing of a motion to convert the Debtors’ cases into a case under 
chapter 7 of the Bankruptcy Code; or 
 

h. Any notice of conversion of the Debtors’ cases into a case under chapter 7 
of the Bankruptcy Code. 

In the scenarios set forth in sections (a) through (h) above, the Debtors propose that affected 

Customers be noticed electronically (to the extent such Customers have been billed by the 

Debtors in this manner historically and the Debtors have such email addresses) or in the 

alternative, by regular U.S. Mail. 

279. The Debtors believe that the Customer Noticing Procedures are appropriate here 

because the provision of notice of all matters in these chapter 11 cases to all Customers who 

might otherwise be entitled to notice could delay the restructuring process and result in 

unjustifiable expense and burden to the estates. Without approval of the Customer Noticing 
                                                 
144The term “General Service List” has the meaning as defined in the Debtors’ motion for approval of case 
management procedures (the “Case Management Motion”) that was filed concurrently with this Motion. 
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Procedures, the Debtors believe that the default notice obligations would impose an enormous 

burden on the Debtors’ estate with little – if any – added benefit to creditors or Customers. 

Accordingly, the Debtors respectfully submit that the Customer Noticing Procedures are 

adequate and sufficient under the circumstances of these chapter 11 cases. 

280.  The Customer Programs are critical to the Debtors’ continued operations because 

they are necessary to maintain the confidence and goodwill of the Debtors’ Customers. The 

Debtors must act strategically to retain Customer support needed to garner revenues and 

increased cash flow. Failure to honor the Customer Programs could materially impair business 

operations and frustrate reorganization efforts. Based on the foregoing, I believe that the relief 

requested in the Customer Programs Motion is in the best interests of the Debtors, their estates 

and all parties in interest and should be approved. 

J. Debtors’ Motion for Entry of Interim and Final Orders Authorizing FirstEnergy 
Solutions Corp. to (A) Continue Performing Under Prepetition Hedging and Trading 
Arrangements, (B) Pledge Collateral and Honor Obligations Thereunder, and 
(C) Enter Into and Perform Under Trading Continuation Agreements and New 
Postpetition Hedging and Trading Arrangements (the “Hedging and Trading 
Motion”) 

281. The Debtors seek an interim and final order authorizing FES to: (a) continue 

performing under its hedging and trading arrangements and to honor, pay, and/or otherwise 

satisfy any and all obligations thereunder, including prepetition obligations (the “Prepetition 

Hedging and Trading Arrangements”), in a manner consistent with prepetition practices; (b) enter 

into trading continuation agreements and new postpetition hedging and trading arrangements in 

the ordinary course of business; and (c) pledge collateral in the form of cash, letters of credit, 
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and, in certain circumstances, liens, on account of the prepetition and postpetition hedging and 

trading arrangements. 145 

282. The Debtors engage in hedging and trading activities by entering into contracts 

with various counterparties to hedge their exposure to risks, including price and delivery risk, 

with respect to electricity within established risk management policies.  These hedging and 

trading activities are vital to the success of the Debtor’s businesses and directly affect the ability 

of the Debtors to operate by mitigating the volatility from changes in overall wholesale revenues 

and costs.  The Debtors utilize financial derivatives that hedge price risks.  To provide 

governance and control over hedging operations, FES has adopted certain risk management 

policies to ensure that hedging and trading arrangements are closely monitored and in the best 

interests of all the company’s stakeholders. 

283. FES has approximately 9 active Prepetition Hedging and Trading Arrangements 

as of the Petition Date.  The Hedging and Trading Arrangements generally fall into the following 

categories: (a) over-the-counter transactions, and (b) the Broker Arrangement (as defined below). 

284. Over-the-Counter Transactions.  FES enters into over-the-counter financial 

transactions related to electricity directly with third parties (“OTC Counterparties”), including 

transactions that are subject to the standard terms and conditions of the International Swaps and 

Derivatives Association Inc. documentation (the “OTC Agreements”).  In conjunction with 

industry standards, FES is required on a regular basis to post collateral for certain OTC 

Agreements to provide OTC Counterparties with assurance that obligations under the contracts 

will be met.  As of the Petition Date, FES is a party to OTC Agreements with active positions 

involving approximately 9 OTC Counterparties. Many of the OTC Arrangements have defined 

                                                 
145 In support of the Hedging and Trading Motions, the Debtors submitted the Declaration of Kevin Warvell in 
Support of the Debtors’ Hedging and Trading Motion. 
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triggers, such as credit ratings or financial performance ratios, which permit an OTC 

Counterparty to request additional collateral from FES upon changes to those triggers.  Further, 

some OTC Agreements give the OTC Counterparty the right to request additional collateral in 

the event that it has reasonable grounds to believe that FES’s creditworthiness or performance 

under the applicable OTC Agreement has become unsatisfactory.  Gross liability exposure of 

approximately $2.3 million is secured by $3 million cash collateral held by third parties. 

285. The Broker Arrangement.  FES is a party to a broker arrangement (the “Broker 

Arrangement”) with a clearing broker (the “Clearing Broker”) to clear futures related to the 

purchase and sale of electricity.  The Clearing Broker has broad discretion under its Broker 

Arrangement to: (a) terminate its agreement with FES; (b) refuse to enter into future transactions 

for the benefit of FES; and (c) cancel or liquidate FES’s open positions.  As is common in the 

Debtors’ industry, the Broker Arrangement requires the Debtors to fully-collateralize any mark-

to-market deficit the Debtors have with the Clearing Broker on a daily basis. 

286. As is typical in the industries that have wholesale trading markets, an entity that 

participates in those markets must maintain an acceptable level of creditworthiness or provide 

acceptable credit support, generally in the form of guarantees, letters of credit, cash, 

prepayments, or other forms of collateral.  In the ordinary course of business, FES posts 

collateral to and receives collateral from counterparties to Hedging and Trading Arrangements.  

Specifically, FES provides credit support relating to the following Prepetition Hedging and 

Trading Arrangements. 

287. As a general matter, the amount of credit support required under a Hedging and 

Trading Arrangement is subject to daily recalculation and posting requirements.  On any given 

day, with respect to any Hedging and Trading Arrangement, additional collateral may be required 
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of FES or posted collateral may be returned to FES.  In many instances, a counterparty to a 

Hedging and Trading Arrangement is required to post collateral with FES to secure such 

counterparty’s performance.  Generally, a failure by FES or a counterparty to post or return credit 

support within the contractually required time period is an event of default under the applicable 

Hedging and Trading Arrangement. 

288. The most significant component of collateral requirements under most Hedging 

and Trading Arrangements is fairly straightforward – each party is required to post collateral 

equal to the amount of the counterparty’s “exposure,” minus collateral already posted and any 

applicable credit threshold.  While “exposure” can be calculated in a variety of ways under the 

Hedging and Trading Arrangements, “exposure” generally means an amount equal to the 

difference between the contract price and the market price times the volume of commodity 

remaining under the transaction, plus any amounts due for performance, goods, and service 

already provided for which payment has not yet been made (the “Commodity Exposure 

Calculations”).  Stated differently, the key component of exposure is the net amount one party 

would owe to the other in the event of a default under a Hedging and Trading Arrangement.  

289. To the extent the parties have posted collateral under the Hedging and Trading 

Arrangement, the party receiving such performance assurance collateral would subtract the value 

of such collateral from their Commodity Exposure Calculation, while the party delivering the 

collateral would add the value of the collateral to their calculation.  These accounts, together with 

the Commodity Exposure Calculation are usually calculated daily, with collateral either being 

posted or returned, by one party to the other, as applicable for the outstanding exposures. 

290. A failure by FES to post credit support within the contractually required time 

period, which could be as little as a few hours after notice from the counterparty, would be 
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considered a default under the applicable Hedging and Trading Arrangement.  The counterparty 

would have the right to terminate and liquidate the applicable Hedging and Trading 

Arrangement, creating risks to the generation and retail businesses.  Therefore, the ability of FES 

to continue to meet its collateral obligations during the Interim Period to maintain the protections 

afforded by the Hedging and Trading Arrangements is critical.  The Debtors will lose this value 

opportunity if counterparties to Prepetition Hedging and Trading Arrangements terminate the 

Prepetition Hedging and Trading Arrangements or take other adverse action in response to FES’s 

inability to meet postpetition obligations.  In addition, the Debtors’ market activities – 

specifically their ability to mitigate price and delivery risks associated with electricity – may be 

adversely affected if the Debtors are not authorized to maintain the Prepetition Hedging and 

Trading Arrangements in the ordinary course of business.  Ultimately, these circumstances could 

have a negative effect on the overall value of the Debtors’ business. 

291. FES has several risk management policies (the “Risk Management Policies”) 

currently in place to mitigate exposure to commodity price fluctuations.  FES’s Risk 

Management Policies are reviewed annually with the Audit Committee of the FE Corp. Board of 

Directors and the FES Board and creates a complementary framework with a Wholesale Risk 

Management Policy and a Retail Risk Management Policy.  Under FES’s Risk Management 

Policies, discretionary and propriety trading is prohibited; only hedging transactions are 

permitted.  All counterparties must be pre-approved and credit and concentration limits must be 

followed.  Any hedging transaction requires the approval of FES management and any hedging 

transaction over $2 million up to $5 million requires the approval of the FES Review Committee 
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(“FESRC”), which meets weekly to get approvals.  If the hedging transaction is $5 million or 

larger, it requires FES Board approval.146 

292. The continuation of the Hedging and Trading Activities, at all times subject to the 

Risk Management Policies, is key to maximizing the value of the Debtors’ estates.  Through the 

establishment of a defined risk governance structure, the creation of parameters for transaction 

governance, and the imposition of valuation and risk parameters and reporting processes 

applicable to all Hedging Transactions, the Debtors ensure that such transactions are closely 

scrutinized and in the best interest of the Debtors and all parties in interest.  Based on the 

foregoing, I believe that the relief requested in the Hedging and Trading Motion is in the best 

interests of the Debtors, their estates, and all parties in interest and should be approved.    

K. Motion of Debtors for Entry of Interim and Final Orders (A) Authorizing Debtors to 
(I) Continue Using Their Existing Cash Management System, (II) Maintain Existing 
Business Accounts and Business Forms, and (III) Continue using Certain Investment 
Accounts; (B) Authorizing Continued Intercompany Transactions; (C) Granting 
Postpetition Intercompany Claims Administrative Expense Priority; and (D) Granting 
Related Relief (the “Cash Management Motion”) 

293. To facilitate the efficient operation of their businesses, the Debtors use an 

integrated, centralized Cash Management System to collect, transfer, and disburse funds 

generated by their operations and obtained from their secured borrowings.  The Cash 

Management System facilitates cash monitoring, forecasting, and reporting, and enables the 

Debtors to maintain necessary oversight of the related bank accounts (collectively, the “Bank 

Accounts”)147 held by the Debtors, or in the case of the FES Receipts Account (as defined 

                                                 
146 FES is in the process of revising its Risk Management Policies and expects that the revised Risk Management 
Policies will be adopted within the next few weeks.    Specifically, the new Risk Management Policies will remove 
FE Corp. Board approval for transactions greater than $500,000,000 and FirstEnergy Risk Policy Committee 
approval for transactions greater than $60,000,000.   
147 As discussed below, the FES Receipts Account, the Deposit Account, the AP Check Disbursement Account, the 
Payroll Check Disbursement Account and the Main Cash Concentration Account are held in the name of non-Debtor 
FESC.  
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herein), the Deposit Account (as defined herein) and the Main Cash Concentration Account (as 

defined herein), FESC, that are maintained with banks (collectively, the “Banks”) as reflected on 

the diagram of the Cash Management System attached to the Cash Management Motion.148  

294. The Cash Management System is similar to those commonly employed by 

businesses comparable to those of the Debtors.  Large businesses use integrated systems to help 

control funds, ensure cash availability for each of the Debtors, and reduce administrative 

expenses by facilitating the movement of funds among multiple entities.149  Any disruption of the 

Cash Management System would be extremely detrimental to the Debtors’ operations, as their 

businesses require prompt access to cash and accurate cash tracking.   

295. The Cash Management System is overseen by the personnel in the Debtors’ 

Finance Group and FESC.  The Finance Group monitors the Bank Accounts and manages the 

proper collection and disbursement of funds, and the allocation of credits and debits owed 

through the FES Money Pool.  

296. The Debtors and FESC maintain robust controls relating to the Cash Management 

System.  The Finance Group tracks receipts and disbursements through the Cash Management 

System on a daily basis, and members of the Finance Group prepare daily reporting summarizing 

this activity.  The Debtors hold weekly cash management meetings where FES executives further 

review the reasonableness of the reported activity and ensure, postpetition, that there is adequate 

liquidity in the Main Cash Concentration Account and the Deposit Account.   

                                                 
148 In support of the Cash Management Motion, the Debtors also submitted the Declaration of Charles Moore in 
Support of the Debtors’ Critical Vendor Motion; Shippers, Warehousemen, and Materialmen Motion; Intercompany 
Agreements Motion; and Cash Management Motion. 
149 See, e.g., In re Energy Future Holdings Corp., Case No. 14-10979 (CSS) (Bankr. D. Del. April 29, 2014) 
[Docket No. 37] (describing similar complex cash management system maintained by a debtor in the same industry); 
In re Edison Mission Energy, No. 12-49219 (Bankr. N.D. Ill. Dec. 17, 2012) [Docket No. 8] (describing similar 
complex cash management system maintained by a debtor in the same industry).  
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297. As further controls, various levels of required authorizations are determined by 

the size and type of the disbursement, and the Finance Group prepares regular reconciliations 

that are reviewed internally.  The FES finance department has implemented a process to review 

every transaction, including payments under the Intercompany Transactions (as defined herein), 

prior to payments being made.  These procedures ensure that the Banks only process and honor 

payments that the Debtors have expressly authorized.   

298. The Bank Accounts. The Cash Management System is specifically tailored to 

meet the operating needs of the Debtors by enabling the participants to effectively and centrally 

control and monitor corporate funds, ensure cash availability and liquidity, invest excess cash, 

reduce administrative expenses by facilitating the movement of funds, and enhance the 

development of accurate account balances and related information.  These controls are critical to 

the operation of the Debtors’ businesses given the significant volume of transactions managed 

through the Cash Management System.  

299. Historically, FES and the other Debtors participated in the Non-Utility Money 

Pool, which was a money pool arrangement with FE Corp.’s other non-utility subsidiaries 

pursuant to the Non-Utility Money Pool Agreement.  Prior to the Petition Date, the Debtors 

made certain changes to the Cash Management System in order to provide the Debtors with 

greater control over their receipts and disbursements, including changes to enable FESC to 

segregate the Debtors’ funds from funds belonging to non-Debtors.  The Debtors are seeking to 

maintain their current Cash Management System, including continuing use of the Debtors’ funds 

in the Deposit Account, the AP Check Disbursement Account, the Payroll Check Disbursement 

Account, the Payroll Direct Deposit Account, and in the Main Cash Concentration Account to 

fund disbursements to third parties and payments under Intercompany Transactions (as defined 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 135 of 165

Attachment C



 

136 
 

herein) and to authorize FESC to make such payments on the Debtors’ behalf using the Debtors’ 

funds.  Maintaining the prepetition Cash Management System, as modified, will minimize 

disruption to the Debtors’ operations and the time and money that would be necessary to develop 

a completely new cash management system.   

300. FESC, one of FE Corp.’s non-Debtor affiliates, maintains a Main Cash 

Concentration Account with JPM,150 an accounts payable check disbursement account (the “AP 

Check Disbursement Account”) and two payroll accounts (the “Payroll Check Disbursement 

Account” and the “Payroll Direct Deposit Account”) with JPM and maintains the Deposit 

Account and FES Receipts Account151 on behalf of FES and its subsidiaries, and FENOC, as 

applicable, with JP Morgan Chase Bank (“JPM”).  Substantially all of the third party operating 

and collateral receipts related to FES and its subsidiaries are deposited directly into the FES 

Receipts Account.152  At the end of each day, available funds deposited in the FES Receipts 

Account are swept into the FES Account (as defined below) to ensure that the Debtors maintain 

control over their receipts.  Receipts related to Intercompany Transactions owed to FES and its 

subsidiaries are transferred into the FES Account from the Main Cash Concentration Account 

upon the request of the Debtors.  FENOC operating and collateral receipts from affiliates and 

                                                 
150 FE Corp. maintains three separate money pools, one for the non-utility entities and one for the regulated utility 
entities, and one for the Debtors.  Prior to the Petition Date, the Debtors participated in the money pool for the non-
utility entities, however, the Debtors ceased participating in the non-utility money pool on March 16, 2018.  The 
Debtors entered into a new money pool agreement dated March 16, 2018 by and among the Debtors and FESC as 
the administrative agent (the “FES Money Pool Agreement”).  No funds belonging to Non-Debtors are deposited 
into the FES Receipts Account or the Deposit Account.  However, as discussed herein, the Main Cash Concentration 
Account contains funds from accounts related to FE Corp.’s Non-Debtor non-regulated utility affiliates and accounts 
related to the other Non-Debtor non-utility entities.  The Debtors also transfer funds to the Deposit Account and 
Main Cash Concentration Account as necessary to allow FESC to make disbursements on behalf of the Debtors.  
151 The Debtors also have certain additional accounts that are not currently utilized as part of the Cash Management 
System described herein. One of these accounts is the adequate assurance deposit account established pursuant to the 
Debtors’ Motion for Entry of Interim and Final Orders Determining Adequate Assurance of Payment for Future 
Utility Services.  
152 When receipts are deposited into the FES Receipts Account, a corresponding entry is made in the accounting 
records of the corresponding Debtor.  By continuing to utilize the FES Receipts Account, the Debtors will ensure 
that they are able to accurately track incoming funds.   
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third parties are deposited into the Main Cash Concentration Account and are then transferred 

into the FENOC Account.   

301. Debtor FES maintains a Bank Account (the “FES Account”) at JPM.  The FES 

Account is a general concentration and disbursement account that is used to hold the Debtors’ 

receipts and the proceeds of the Debtors’ secured borrowings.  The FES Account holds 

approximately $554.4 million as of the Petition Date.  FES may transfer funds from the FES 

Account to the Deposit Account as working capital to pre-fund disbursements to be made by 

FESC on their behalf.  For payments to third parties, FESC subsequently funds the AP Check 

Disbursement Account, the Payroll Check Disbursement Account or the Payroll Direct Deposit 

Account, as applicable.  

302. Debtor FENOC maintains a Bank Account at JPM (the “FENOC Account”).  

Similar to the FES Account, the FENOC Account is a general receipts and disbursements 

account that currently holds approximately $6.3 million as of the Petition Date.  Substantially all 

of FENOC’s collections are derived from services rendered to the Debtors and certain of FE 

Corp.’s non-Debtor affiliates plus collateral receipts in connection with hedging activity, which 

are recorded in the FES Money Pool and subsequently remitted to the FENOC Account from the 

Main Cash Concentration Account.  Similar to FES, FENOC uses FESC as payment agent for 

substantially all of its payment obligations through the Main Cash Concentration Account, AP 

Check Disbursement Account, Payroll Check Disbursement Account, and Payroll Direct Deposit 

Account.     

303. Because, in most cases, the individual Debtors do not have their own payment 

systems, FESC acts as a payment agent and makes cash transactions on behalf of the Debtors via 

the Main Cash Concentration Account.  Such transfers are recorded in the individual Debtors’ 
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balances by FESC.  The Deposit Account held a balance of $1.9 million as of the Petition Date.  

Funds advanced by the Debtors to fund necessary disbursements from the Main Cash 

Concentration Account are held in the Deposit Account and then transferred to the Main Cash 

Concentration Account as payments come due.  Funds deposited in the Main Cash Concentration 

Account are used to, among other things, fund payroll for the Debtors’ employees, pay for goods 

and services provided to the Debtors by third parties, satisfy amounts owed pursuant to the 

Intercompany Transactions, and otherwise pay certain of the Debtors’ operating expenses.153   

304. The Debtors no longer have the ability to borrow funds from the Non-Utility 

Money Pool as was their practice prior to March 16, 2018.  With the exception of certain third 

party supplier payments154, no non-Debtors, including, but not limited to, FESC and FE Corp., 

will pre-fund or otherwise advance any amounts to be paid on behalf of any Debtors from their 

cash balance in the Main Cash Concentration Account, and no amounts will be paid from the 

Main Cash Concentration Account on behalf of the Debtors absent sufficient funds from the 

Debtors being available.  Accordingly the Debtors will ensure that sufficient funds are always 

available in the Deposit Account or the Main Cash Concentration Account to fund any necessary 

disbursements on behalf of the Debtors whether from receipts and revenues collected from third 

parties or affiliates, or from the proceeds of FES’s secured borrowings.  To the extent the 

Debtors determine that the Deposit Account or the Main Cash Concentration Account hold more 

of the Debtors’ funds than are necessary to fund disbursements, the Debtors have the ability to 

                                                 
153 FESC provides a number of these services pursuant to Shared Services Agreements, as discussed in greater detail 
herein and in the Motion of Debtors for Entry of Interim and Final Orders Authorizing Continued Performance of 
Obligations Under Intercompany and Shared Services Agreements filed contemporaneously herewith.  
154 Certain third party suppliers provide goods and/or services to multiple FE Corp. entities, including Debtors and 
non-Debtors.  FESC pays invoices from these third party suppliers when due and then allocates the amount owed by 
each Debtor or non-Debtor entity as part of a month-end true up.  Postpetition, FESC will continue to pay this 
limited category of invoices in advance of the monthly accounting allocation.  

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 138 of 165

Attachment C



 

139 
 

request that funds be transferred from the Deposit Account or the Main Cash Concentration 

Account into the FES Account or FENOC Account, as applicable.155   

305. The Funds Flow. Proceeds from FES’s secured borrowings or receipts from third 

parties deposited in the FES Account can be manually transferred from the FES Account to the 

Deposit Account, and then to the Main Cash Concentration Account to fund certain payments 

through the AP Check Disbursement Account, Payroll Check Disbursement Account or Payroll 

Direct Deposit Account.   

306. Funds owed to FENOC from the Intercompany Transactions are transferred 

directly the FENOC Account from the Main Cash Concentration Account.  Disbursements owed 

by FENOC are paid out of the Main Cash Concentration Account from funds advanced by 

FENOC.  FENOC advances funds by transferring the required amounts from the FENOC 

Account to the Deposit Account, and then said funds are transferred from the Deposit Account to 

the Main Cash Concentration Account as necessary as payment come due.  The majority of 

FENOC’s available funds originate from payments it receives from FES via the Main Cash 

Concentration Account on a monthly basis in accordance with the Master Nuclear Operating 

Agreement.  FENOC also receives funds directly from the FENOC Account for miscellaneous 

amounts that FES receives from time to time on behalf of FENOC or as otherwise needed 

through intercompany loans.  

307. The vast majority of the Debtors’ third-party receipts are deposited directly into 

the FES Receipts Account and then swept daily into the FES Account.  Funds can then be 

manually transferred by the Debtors, as necessary, from the FES Account into the Deposit 

Account and the Debtors can subsequently request funds be transferred to the Main Cash 

                                                 
155 To the extent that the Debtors and FESC have a disagreement over any requested transfer of the Debtors’ funds, 
the Debtors acknowledge that FESC may not complete the requested transfer until such disagreement is resolved. 
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Concentration Account.  From the Main Cash Concentration Account, FESC, on behalf of the 

Debtors, processes and pays (a) the vast majority of the Debtors’ vendor invoices, (b) employee 

payroll, and (c) other obligations of the Debtors and amounts owed to the Debtors, including 

under the Intercompany Transactions, in the ordinary course of business.  Funds for such 

payments are drawn from the Main Cash Concentration Account, the Payroll Check 

Disbursement Account, and the AP Check Disbursement Account and the Debtors’ net cash 

balance in the Main Cash Concentration Account is reduced commensurately, and recorded, as 

applicable in the relevant Debtor’s books and records.  As discussed above, FES and FENOC 

will pre-fund any such payments by ensuring sufficient funds are transferred to the Deposit 

Account and that such funds will be transferred to the Main Cash Concentration Account as 

needed to satisfy payment obligations.  As noted above, to the extent the Debtors determine that 

the Deposit Account or the Main Cash Concentration Account hold more of the Debtors’ funds 

than are necessary to fund disbursements, the Debtors have the ability to request funds be 

transferred from the Deposit Account or the Main Cash Concentration Account into the FES 

Account, FENOC Account, or the Deposit Account, as applicable.   

308. Requiring the Debtors to open new bank accounts and to adopt a new, segmented 

cash management system at this critical stage of the chapter 11 cases would be expensive, create 

unnecessary administrative burdens, and be extraordinarily disruptive to the operation of the 

Debtors’ businesses.  Importantly, the Cash Management System and use of the FES Money Pool 

provide the Debtors with the ability to track and control funds, ensure cash availability, and 

reduce administrative costs though a centralized method of coordinating the collection and 

movement of funds.  As a practical matter, because of the Debtors’ corporate and financial 

structure, it would be extremely difficult and expensive to establish and maintain a separate cash 
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management system and separate bank accounts for each Debtor and to separate the Debtors 

from the FES Money Pool.  In particular, the Debtors would have to develop an entirely new 

receipts and revenue collection and disbursement systems.  Absent the relief requested in the 

Cash Management Motion, the Debtors’ operations could grind to a halt, needlessly destroying 

the value of their business enterprise.  Based on the foregoing, I believe that the relief requested 

in the Cash Management Motion is in the best interest of the Debtors, their estates, and all parties 

in interest and should be approved.  

L. Motion of Debtors for Entry of Interim and Final Orders Authorizing Continued 
Performance of Obligations Under Intercompany and Shared Services Agreements 
(the “Intercompany Agreements Motion”) 

309. The Debtors receive certain necessary management, administrative, corporate, 

and support services from non-Debtor affiliates, including FESC and, in turn, provide services to 

their Debtor affiliates and certain of FE Corp.’s non-Debtor affiliates in the ordinary course of 

business pursuant to the Intercompany Agreements (as defined above).  The Debtors are also 

parties to certain sale/leaseback transactions, support and financing arrangements, and power 

sales and purchase agreements with certain Debtor affiliates and FE Corp.’s non-Debtor 

affiliates.  The Debtors’ Employees participate in various compensation, health and welfare plans 

and programs, a qualified defined benefit pension plan, several non-qualified pension plans, 

severance programs, and a 401(k) plan maintained by FE Corp.156 

310. Shared Services Agreements. The Debtors receive necessary corporate and 

administrative services from FESC pursuant to the Shared Services Agreements.  Under the 

Shared Services Agreements, FESC provides essential centralized administrative and back-office 

                                                 
156 In support of the Intercompany Agreements Motion, the Debtors also submitted the Declaration of Charles 
Moore in Support of the Debtors’ Critical Vendor Motion; Shippers, Warehousemen, and Materialmen Motion; 
Intercompany Agreements Motion; and Cash Management Motion. 
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services to the Debtors and employs corporate-level employees to provide such services to the 

Debtors (the “Shared Services”).157  The Shared Services include, but are not limited to  

• human resources services, including with respect to employee compensation and 
benefits, workers’ compensation and disability management, training, 
employment services, human resources information systems-related services, 
diversity management services, and medical wellness programs;  
 

• corporate and Chief Information Officer services including information 
technology, flight operations, and corporate security services;  

 
• controller services, including labor and benefits for FES controllers (including 

tax, accounting, reporting, accounts receivable and accounts payable employees), 
depreciation and amortization costs charged to the Debtors, and audit fees;  

 
• legal services, including governmental affairs support and legal case management 

in areas such as nuclear, human resources, employee benefits, tax, international, 
non-utility regulatory, environmental, real estate, and corporate matters; 

  
• external affairs and communications services, including expenses related to 

advertising and communications, market policy, and lobbying;  
 

• corporate real estate and records management services, including facility rent, 
certain capital projects, records management, mail services, and other facility 
maintenance; 

  
• supply chain services, including labor and overhead associated with purchasing, 

freight, labor, and other logistical functions;  
 

• generation support services, including fleet engineering, operations and outage 
support; 

 
• environmental services, including environmental affairs, reporting and 

performance, environmental projects, environmental controls and monitoring, and 
environmental permitting and compliance; and  

 
• corporate affairs and community involvement services, including direct 

community involvement initiatives, consulting services for local communities, 
and direct financial contributions to local communities.158  

                                                 
157 FESC also provides the Shared Services to FE Corp.’s non-Debtor affiliates.  Costs for the Shared Services are 
allocated among the Debtors and the non-Debtor affiliates as described below.   
158 Additionally, certain of the Debtors’ employees have access to FESC-owned credit cards for certain business-
related expenses (the “P-Cards”).  Charges to the P-Cards are paid directly by FESC payable on a one-month lag and 
FESC is then reimbursed by the Debtors.   Prior to the Petition Date, the Debtors deposited $700,000 with FESC 
which equates to two months of P-Card usage.  The Debtors are seeking permission in this Motion to pay March P-
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FESC provides the Shared Services “at cost,” and does not charge the Debtors any premium or 

markup for the services.  FESC employs approximately 4,800 employees and enters into 

thousands of contractual arrangements with third parties (such as vendors, customers, 

contractors, and suppliers) as agent for and on behalf of the Debtors. 

311. Under the Shared Services Agreements, FESC bills the Debtors directly for all 

costs that can be attributed solely to the Debtors.  Direct costs associated with the Shared 

Services are billed to each Debtor on a pass-through basis.  FESC also calculates each Debtor’s 

individual share of the costs attributable to the Shared Services, which cannot be directly charged 

to the Debtors, using the following methodologies, as applicable: (a) costs for services performed 

by FESC for the benefit of all FE Corp. subsidiaries, including the Debtors, are allocated 5% to 

FE Corp. and the remaining 95% to FE Corp.’s subsidiaries using multiple factors unique to the 

utility and non-utility entities;159 (b) indirect costs benefitting both utility and non-utility 

subsidiaries160 are allocated first in proportion to FE Corp.’s proportionate equity basis in its 

utility versus non-utility subsidiaries and second based on the total assets of the particular 

subsidiary; (c) for costs and services driven by all participating Debtor and non-Debtor affiliates’ 

                                                                                                                                                             
Card charges by allowing FESC to offset such charges against the deposit.  The balance of the deposit will remain in 
place as security.  Continued access to the P-Cards is critical to avoid disruption to the Debtors’ ordinary course 
business operations and, accordingly, the Debtors are seeking to continue reimbursing FESC for amounts charged to 
the P-Cards and otherwise continue to perform in the ordinary course of business. 
159 The Multiple Factor – Utility is calculated for each participating entity based on the average of its percentage 
share of the following: (a) gross transmission and/or distribution plan; (b) operating and maintenance expense 
excluding purchased power and fuel costs; and (c) transmission and/or distribution revenues, excluding transactions 
with affiliates.  The Multiple Factor – Non-Utility is calculated by determining the entity’s proportionate share of 
the relevant costs based on the total assets of the non-utility entity, including the generating assets under operating 
leases to the utility entities.  
160 FE Corp. owns both a regulated distribution, transmission, and generation portfolio, which entities’ operations 
are governed by various state and federal regulations, as well as an unregulated generation portfolio.  For the 
purposes of the various shared services provided to FE Corp. affiliates, the regulated entities are considered to be a 
different grouping, separate from the affiliates considered to be unregulated, as required by the regulatory schemes 
under which the regulated entities operate.  All of the Debtors are unregulated entities and are considered by FE 
Corp. to be in the “non-utility” group.  
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employees,161 each Debtor and non-Debtor affiliate is charged based on its percentage of total 

participating employees;162 (d) costs of products and services benefiting participating employees 

of both utility and non-utility subsidiaries of FE Corp. are allocated first in proportion to FE 

Corp.’s equity basis in each subsidiary and second based on the particular subsidiary’s 

percentage of total participating employees; (e) costs of products and services driven by the 

number of utility distribution customers are allocated using the number of utility distribution 

customers for the business unit divided by the total number of utility customers; and 

(f) environmental costs are assessed proportionally to each entity’s total direct environmental 

charges as compared to all entities’ direct environmental charges.  FESC bills the Debtors on a 

monthly basis for the Shared Services and reflect such charges on the ledger for the applicable 

Debtor.  On average, the Debtors pay approximately $15 million per month under the Shared 

Services Agreements.  In 2017, the total net amount reimbursed to FESC by the Debtors on 

account of the Shared Services was approximately $174 million. In 2018, Shared Services are 

expected to cost approximately $150 million for FES and $53 million for FENOC.  As of the 

Petition Date, approximately $30 million was due and owing on account of the Shared Services, 

however, the Debtors are not seeking authorization to pay any such prepetition amounts which 

will come due in the period between the Petition date and entry of the proposed Final Order (the 

“Interim Period”).163   

                                                 
161 Some of the employees who perform corporate services on behalf of the Debtors are employed by FESC.  Those 
employees of FESC split their time among numerous entities, including the Debtors.  These shared employees track 
their time, which is then directly charged as used.  Pension and other similar charges are assessed using the Debtors’ 
proportion of participating employees in accordance with the methodology discussed above.   
162 By way of example, pension costs would be calculated by dividing the number of eligible pension plan 
participants employed by a particular Debtor by the number equal to all eligible pension plan participants across the 
FE Corp. corporate group.   
163 The Debtors are, however, seeking authorization to pay prepetition amounts owed on account of Shared Services 
on a final basis.  
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312. Separately from the Shared Services provided under the Shared Services 

Agreements, FESC makes direct payments for expenses attributable to the Debtors, including 

wages and salaries for the Debtors’ employees; certain of the Debtors’ health and welfare 

benefits for their employees; pension-related obligations; amounts due to the Debtors’ customers 

and vendors; amounts due to shippers, warehousemen and other entities potentially holding liens; 

amounts due under the Debtors’ customer programs; amounts owed to the Debtors’ utility 

providers; amounts due to taxing authorities and regulatory authorities on account of taxes and 

fees; amounts due related to the Debtors’ surety bonds and hedging obligations; amounts due on 

account of the Debtors’ insurance; capital expenditures; certain trade and vendor expenses; and 

real property-related expenses (collectively, the “Direct Expenses”).  The process by which the 

Debtors fund the Direct Expenses and other amounts owed pursuant to the Intercompany 

Agreements is discussed in greater detail above. 

313. The Shared Services Agreements have historically led to economies of scale and a 

more efficient use of resources, providing for the efficient administration of necessary services 

across the Debtors’ and FE Corp.’s entire corporate structure (as opposed to each subsidiary 

being required to perform these functions on their own or to pay a third party to perform these 

functions on their behalf).  The management, administrative, and support services that the 

Debtors receive pursuant to the Shared Services Agreements have historically been of an 

integrated nature and have generally been performed more effectively and efficiently for all 

entities in the corporate structure, rather than for the Debtors alone.  Thus, continued access to, 

and performance under, the Shared Services Agreements will enable the Debtors to stabilize 

operations following the commencement of these chapter 11 cases and avoid a need to shift focus 

at this stage of the cases to locate alternative providers of these services.  FESC provides 
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numerous services and functions to the Debtors that would be nearly impossible and 

prohibitively expensive for the Debtors to replace.164  For example, the Debtors do not have their 

own computer systems or information technology support.  Nor do the Debtors have their own 

human resources departments, complete finance functions, or their own treasury or accounting 

functions to track accounts payable, accounts receivable and similar items.  The Debtors would 

be utterly incapable of operating their businesses in any form, let alone in a “business-as-usual” 

manner, absent the Shared Services provided under the Shared Services Agreements.  Under the 

Intercompany Agreements Motion, the Debtors are seeking authorization, on a final basis,  to 

continue paying all amounts that are or will become due and owing under the Shared Services 

Agreements, including amounts attributable to the prepetition period on account of prepetition 

amounts owed under the Shared Services Agreements which are not otherwise authorized under 

a separate “first day” motion.  The Debtors are also seeking authorization to continue performing 

under the Shared Services Agreements postpetition in the ordinary course of business.  

314. Tax Allocation Agreement. The Debtors are part of a consolidated tax group with 

FE Corp. and certain non-Debtor affiliates pursuant to the terms of the Tax Allocation 

Agreement.  Historically, the Tax Allocation Agreement has been an efficient means of managing 

the Debtors’, and non-Debtor affiliates’, tax liabilities and utilization of tax attributes on a 

consolidated basis, and greatly facilitates the Debtors’ accounting, tax reporting, and payment 

obligations. 

315. Under the terms of the Tax Allocation Agreement, an annual estimate is made of 

the Federal Income Taxes by each member of the consolidated tax group.  Such amount is paid to 

FESC on a quarterly basis and then in the following year, FESC performs a true up of the amount 

                                                 
164 The Debtors estimate that replacing the Shared Services currently provided by FESC would cost the estates 
hundreds of millions of dollars.  
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of Federal Income Taxes owed by each member of the consolidated tax group.  Debtor FES has 

substantial NOLs and, under the terms of the Tax Allocation Agreement, is compensated in cash 

on a quarterly basis for the use of its NOLs along with other members of the consolidated tax 

group who have usable NOLs.  State income taxes owed to Virginia and West Virginia are also 

paid on behalf of the consolidated tax group.  Amounts owed on account of the State Income 

Taxes are calculated and allocated applying the same methodology utilized to calculate the 

Federal Income Taxes. 

316. The Debtors are seeking authorization to continue performing under the Tax 

Allocation Agreement postpetition in the ordinary course of business. 

317. FES Agreements. FES has entered into PPAs with FG and NG pursuant to which 

FES has agreed to purchase all generation output, capacity, and ancillary output produced or 

otherwise acquired by FG and NG.  FES subsequently makes such generation and ancillary 

output available for sale on the open market and utilizes the purchased capacity to fulfill amounts 

bid into the PJM Capacity Auction.  FG owns and operates four (4) fossil fuel plants on behalf of 

the Debtors and NG owns three (3) nuclear generation plants, which are operated by FENOC.  

Generation output, capacity, and ancillary output are purchased in total from FG and NG under 

the Power Purchase Agreements at a rate based on a calculated return on plant assets.165  

Amounts owed by FES pursuant to the Power Purchase Agreements are processed through the 

FES Money Pool with a one-month lag and average $88 million per month to FG and $ 103 

million per month to NG.  Pursuant to this Motion, the Debtors are seeking authorization to 

continue performing under the Power Purchase Agreements postpetition in the ordinary course of 

business.  As of the Petition Date, FG was owed approximately $72 million under the Power 
                                                 
165 Specifically, the Debtors utilize a formula to determine the pricing of capacity, which pricing is calculated based 
on a combination of operation and maintenance expense, depreciation and amortization, and a calculated rate of 
return on the plant investment equal to a certain percentage of the investment base.  
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Purchase Agreements and NG was owed approximately $114 million.  Under the Intercompany 

Agreements Motion, FES seeks authorization to continue to process all amounts owed to FG and 

NG under the Power Purchase Agreements, including the approximately $72 million owed to FG 

and $114 million owed to NG that has accrued prepetition and to continue performing under the 

Power Purchase Agreements postpetition in the ordinary course of business.   

318. FES also sells power to certain non-Debtor affiliates166 as a POLR provider 

pursuant to various agreements (the “POLR Agreements”).  FES offers to supply POLR load 

through a competitive bidding process that the regulated utilities arrange and monitor to ensure 

that the bidding processes are competitive.  While FES determines how it wants to participate in 

the POLR auctions (i.e., what pricing it will offer), it is the regulated utilities’ auction process 

that determines the results of the auction and how much of the POLR load, if any, and price that 

FES and other competitive suppliers “win.”  Payments from these sales are typically received at 

month-end with a one-month lag.  The Debtors average $30 million per month in receipts from 

these power sales.  By this Motion, the Debtors are seeking authorization to continue performing 

under the POLR Agreements postpetition in the ordinary course of business.167   

319. In connection with applications for initial operating licenses or license renewals to 

operate nuclear power plants, the NRC requires evidence that the applicant is financially 

qualified.  FES and NG entered into the Nuclear Support Agreement dated May 2, 2016 whereby 

FES agreed to provide NG with such funds as NG may need to pay operating expenses related to 

                                                 
166 Other non-Debtor affiliates include Ohio Edison Company, The Toledo Edison Company, West Penn Power 
Company, The Potomac Edison Company, Metropolitan Edison Company, Pennsylvania Power Company, 
Pennsylvania Electric Company, The Cleveland Electric Illuminating Company, and Jersey Central Power & Light 
Company.  
167 FES and AES are also parties to an Amended and Restated Agency Agreement dated as of March 6, 2012 and as 
subsequently amended.  Pursuant to the Amended and Restated Agency Agreement, FES provides AES with certain 
services related to AES’s generation portfolio, including offering, scheduling, and coordinating settlement functions 
with PJM Interconnection L.L.C.  AES pays FES $25,000 per month for the services provided under the Amended 
and Restated Agency Agreement.  
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the safe operation of the nuclear facilities and protection of public health and safety and to ensure 

safe closing procedures, in accordance with the financial assurance for safe operations 

requirements imposed by the NRC, in the event of a shutdown or extended outage at any of the 

nuclear facilities owned by NG.168  FES’s obligations under the Nuclear Support Agreement shall 

not exceed $400 million.  FES has never been requested to provide funding to NG under the 

Nuclear Support Agreement.  The Debtors seek authorization for FES to continue performing its 

obligations under the Nuclear Support Agreement postpetition, to the extent requested by NG to 

do so. 

320. FG Agreements. FG operates the entire Mansfield Plant, where it owns the 

entirety of two of the three units and approximately 6% of the remaining unit.  FG is the lessee 

under a sale-leaseback transaction related to Unit 1 of Mansfield.169  FG has assigned its 

leasehold interests in the Mansfield Sale-Leaseback Transaction to FGMUC.  FG is party to that 

certain Bruce Mansfield Units 1, 2, and 3 Operating Agreement, originally entered into on June 

1, 1976, and as amended on January 1, 2001 and July 1, 2007 (the “Mansfield Operating 

Agreement”) pursuant to which FG operates Mansfield, and which generally provides that FG 

will operate and dispatch170 Mansfield.  Separately, FG and FGMUC are parties to a power 

purchase agreement (the “Mansfield Power Purchase Agreement”) pursuant to which FGMUC 

sells the entire output from Unit 1 of Mansfield to FG, which subsequently sells the output to 

                                                 
168 The Nuclear Support Agreement is available to provide additional assurance to the NRC of the availability of 
funds in the event of an unanticipated plant shutdown.  
169 Pursuant to the Mansfield Lease Agreement, FG makes semi-annual payments to six lessor trusts that are nominal 
owners/lessors in the Mansfield Sale-Leaseback Transaction.  The lessor trusts’ purchase of the interest in Unit 1 of 
the Bruce Mansfield Plant was funded by equity investments from certain Owner Participants, which are the equity 
owners of the lessor trusts.  In connection with the Mansfield Sale-Leaseback Transaction, the lessor trusts issued 
notes secured by, inter alia, the leases and related interests in Unit 1 to pass-through trusts that issued and sold pass-
through trust certificates publicly.  The Mansfield Sale-Leaseback Transaction covers approximately 94% of Unit 1.  
As noted above, the remaining 6% of Mansfield Unit 1 is owned by FG.  
170 “Dispatching” a power facility, such as Mansfield, means to generate electricity from the facility according to 
demand.  The amount of electricity produced may also be increased or decreased to match demand.  
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FES pursuant to a Power Purchase Agreement.  Specifically, under the Mansfield Power 

Purchase Agreement, FGMUC agreed to make available all generation output, capacity, and 

ancillary output from Mansfield Unit 1, and FG agreed to purchase all such output as well as to 

arrange for all transmission, cogeneration costs, losses, and related services at and from the 

specified delivery point.  Amounts owed under the Mansfield Power Purchase Agreement total 

approximately $191 million annually.  Under the Intercompany Agreements Motion, FG seeks 

authorization to continue to process all amounts owed to FGMUC under the Mansfield Power 

Purchase Agreement, including the approximately $8.4 million owed to FGMUC that accrued 

prepetition.  The Debtors are not seeking authorization to pay any amounts due under the 

Mansfield Lease Agreement.171   

321. FG is also party to an operating agreement with non-Debtor affiliate Bay Shore 

Power Company, to operate a boiler at Bay Shore Unit 1 (the “Bay Shore Operating Agreement”) 

as well as party to a steam purchase agreement originally dated March 1, 1998 (the “Bay Shore 

Steam Purchase Agreement”) pursuant to which FG, as successor to Toledo Edison, purchases 

the steam produced by Bay Shore Unit 1.172  The Bay Shore Operating Agreement has both fixed 

and variable cost components, each of which is set annually.  Bay Shore pays FG approximately 

$600,000 on a monthly basis under the Bay Shore Operating Agreement.  FG spends 

approximately $2.1 million on a monthly basis under the Bay Shore Steam Purchase Agreement.  

Approximately $1.6 million is outstanding under the Bay Shore Steam Purchase Agreement as of 

the Petition Date.  By this Motion, the Debtors seek authorization to pay all amounts outstanding 

under the Bay Shore Steam Purchase Agreement.  The Debtors further seek authorization to 
                                                 
171 The Debtors have filed a motion contemporaneously herewith seeking authorization to reject the Mansfield Lease 
Agreement.  
172 FG and Bay Shore Power Company entered into an asset purchase agreement dated as of March 9, 2018 (the 
“Bay Shore APA”) to sell substantially all of the Bay Shore assets to Walleye Energy, LLC.  The Debtors will file a 
separate motion seeking Court approval of the Bay Shore asset sale and the Bay Shore APA.  
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continue performing under the Bay Shore Operating Agreement and the Bay Shore Steam 

Purchase Agreement postpetition in the ordinary course of business.  

322. Finally, FG is party to a ground lease with non-Debtor affiliate American 

Transmission Systems, Inc. (“ATSI”) related to a synchronous condenser at ATSI’s Eastlake 

facility.  FG receives payments on account of the lease on a yearly basis in the amount of 

$90,000.  The 2018 lease payment was made to FG prepetition.  Separate from the ground lease, 

FG also receives payments as a reimbursement for equipment that FG operates at the facility.  

These payments average $11,000 per month.  By this Motion, the Debtors are seeking to 

continue performing under the ATSI lease postpetition in the ordinary course of business.   

323. FENOC Agreements. The NRC requires that the owners of nuclear power 

generation facilities be separate from the companies that operate the facilities.  With regard to the 

Debtors, NG owns the nuclear generation facilities and FENOC is the operating entity for the 

facilities.  Accordingly, FENOC is party to a Master Nuclear Operating Agreement dated as of 

December 16, 2005 with NG, pursuant to which FENOC operates nuclear facilities on behalf of 

NG.173  Under the Master Nuclear Operating Agreement, FENOC provides staff and personnel to 

operate the facilities, performs necessary maintenance, manages and schedules deliveries of 

nuclear fuel, handles spent fuel, and processes disposal of radioactive waste.  FENOC’s services 

under the Master Nuclear Operating Agreement are billed on the first week of each month, with a 

one-month lag, and averaged $75 million per month in 2017.174  The Debtors estimate that 

approximately $105 million is owed prepetition on account of the Master Nuclear Operating 

                                                 
173 These facilities include Beaver Valley Power Station Units 1 and 2, Davis-Besse Unit 1, and Perry Unit 1.  In 
addition, FENOC operates nuclear facilities for certain additional Non-Debtor affiliates of FE Corp. under separate 
agreements.   
174 Prepetition, FES has advanced $40 million in the form of intercompany loans such that FENOC can pay its 
employees and vendors on a timely basis, given the time lag in the reimbursement process under the Master Nuclear 
Operating Agreement.  As part of the Cash Management Motion, to the extent that postpetition further loans are 
needed, FENOC will be able to borrow such funds resulting in a postpetition intercompany claim. 
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Agreement, all of which will be due in the Interim Period.  By this Motion, NG seeks 

authorization to pay all amounts owed to FENOC under the Master Nuclear Operating 

Agreement, including the approximately $105 million owed on account of prepetition amounts.  

The Debtors further seek authorization to continue performing under the Master Nuclear 

Operating Agreement postpetition in the ordinary course of business. 

324. Aircraft Leases. Debtor FEALC owns one airplane which it leases to FESC.  

FES also owns one airplane which it leases to FESC (collectively, the “Airplane Lease 

Agreements”).175  FESC pays FES and FEALC for the use of these airplanes.  Pursuant to the 

Airplane Lease Agreements, FESC maintains, services, inspects, tests, overhauls and repairs the 

airplanes.  FEALC and FES are also parties to an aircraft leasing loan, which FEALC utilized to 

acquire the aircraft, and subsequently prepetition as a revolving unsecured line of credit to 

finance costs associated with the ownership of the aircraft (the “Airplane Loan Agreement”).176  

By this Motion, the Debtors seek authorization to continue leasing the planes to FESC pursuant 

to the Airplane Lease Agreements. 

325. Additional Real Estate. Certain of the Debtors occupy space in facilities owned 

by other Debtors or by FE Corp. or certain of FE Corp.’s non-Debtor affiliates, including space 

owned by FE Properties, West Pennsylvania Power Company, Jersey Central Power & Light 

Company, and Monongahela Power Company.  The Debtors are at-will tenants for these spaces.  

Allocated rent for these facilities averaged approximately $300,000 per month in 2017.  
                                                 
175 Prior to the Petition Date, FEALC and FES entered into asset purchase agreements to sell the airplanes “as is, 
where is” to FE for $19.9 million and $5.6 million.  The Debtors will be filing a separate motion with the Court 
seeking approval of the sale of the aircraft.  The Airplane Lease Agreements will be terminated upon the closing of 
the sale.  
176 Prepetition, FEALC owed FES approximately $240,000 under the Airplane Loan Agreement.  The Debtors are 
not seeking authorization to pay amounts owed under the Airplane Loan Agreement and FES shall not be authorized 
to set off any amounts owed to FEALC against this balance, unless specifically authorized by another order of the 
Court.  To the extent that FEALC requires any additional funds postpetition to finance costs associated with the 
ownership of the aircraft, under the terms set forth in the Cash Management Motion, FEALC will be able to borrow 
such funds resulting in a postpetition intercompany claim.   
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Approximately $300,000 is outstanding for allocated rent as of the Petition Date.  Debtor FES is 

also listed as a co-tenant on the lease for FE Corp.’s corporate headquarters in downtown Akron, 

Ohio (the “FE Headquarters Lease”).177  

326. Other Agreements. The Debtors are party to a number of other intercompany 

agreements and arrangements, including, but not limited to, upstream and downstream 

guarantees of indebtedness among FES, FG, and NG, and a secured credit facility issued by FE 

Corp.  The Debtors are not seeking any relief in this Motion with respect to these additional 

agreements.  

327. The Debtors’ continued performance under the Shared Services Agreements is in 

the sound business judgment of the Debtors because they enable the Debtors to obtain important 

services in a more efficient manner than if the Debtors provided such services themselves.  The 

Shared Services Agreements provide economies of scale to the Debtors, which are generally 

required to pay for such services based on their allocable share.  If the Debtors were not 

permitted to continue performance under the Shared Services Agreements, the Debtors would be 

forced to try and replicate services that are nearly impossible and would be prohibitively 

expensive for the Debtors to replace.178  Absent the Shared Services being provided under the 

Shared Services Agreements, the Debtors would be utterly incapable of operating their 

businesses in any form, let alone in a “business-as-usual” manner.  This outcome would prevent 

the Debtors from stabilizing their operations, force the Debtors to expend significant amounts of 

estate funds attempting to replicate services currently provided by FESC, severely impede the 

                                                 
177 The Debtors are FE are attempting to negotiate with the landlord to remove FES from the FE Headquarters 
Lease.  Non-Debtor Ohio Edison Tower LLC pays all of the monthly rent due under the FE Headquarters Lease as 
FES does not occupy space at the corporate headquarters building.  However, FES is jointly and severally liable 
under the FE Headquarters Lease.  
178 The Debtors estimate that replacing the Shared Services currently provided by FESC would cost the estates 
hundreds of millions of dollars.  
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Debtors’ restructuring goals, and lead to an attendant substantial loss of value to the Debtors’ 

estates.   

328. The Debtors’ continued performance under the Tax Allocation Agreement is in the 

sound business judgment of the Debtors because the Tax Allocation Agreement provides the 

Debtors with significant efficiencies by allowing the Debtors to participate in a consolidated tax 

group, and provides the Debtors with value in exchange for the consolidated group’s use of the 

Debtors’ NOLs.  If the Debtors ceased performing under the Tax Allocation Agreement, each 

individual Debtor would likely be required to file its own state and federal tax returns, which 

would be an inefficient use of estate resources.  Further, the Tax Allocation Agreement allows the 

Debtors to take advantage of the tax attributes of their Debtor and non-Debtor affiliates, which 

benefits would be unavailable if the Debtors ceased performing.   

329. The Debtors’ continued performance under the Nuclear Support Agreement and 

the Master Nuclear Operating Agreement allows the Debtors to continue operating their nuclear 

generation facilities and to remain in compliance with the requirements imposed by the NRC and 

other regulators.  Absent such support, the Debtors would be unable to continue operating their 

plants and facilities to the detriment of their businesses and parties in interest.  

330. The decision to continue providing services under the various operating and 

power purchase and sale agreements is also in the sound business judgment of the Debtors 

because they are essential to the continued operation of the relevant plants and projects, which 

plants and projects generate revenue for the Debtors and their affiliates, and ensure the Debtors’ 

continued abilities to operate their businesses in a cost-efficient manner.  Based on the foregoing, 

I believe that the relief requested in the Intercompany Agreements Motion is in the best interest 

of the Debtors, their estates, and all parties in interest and should be approved.    
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Procedural Motions 

M. Debtors’ Motion for an Order Extending Time to File Schedules and Statements (the 
“Schedules Motion”) 

331. The Debtors seek an order authorizing an extension of time within which the 

Debtors must file their schedule of assets and liabilities and statements of financial affairs 

(collectively, the “Schedules and Statements”) to forty-five (45) days following the Petition Date, 

subject to the Debtors’ right to request further extension(s) of time, if necessary.  Pursuant to 

Bankruptcy Code sections 105(a) and 521 and Bankruptcy Rule 1007(c), the bankruptcy court 

has discretion to grant an extension in connection with the filing of the Debtors’ Schedules and 

Statements “for cause shown.”  Fed. R. Bankr. P. 1007(c).   

332. Given the size and complexity of the Debtors’ businesses, a significant amount of 

time and effort on the part of the Debtors and their advisors is required to collect, review and 

assemble voluminous amounts of data.  The Debtors recognize the importance of the Schedules 

and Statements in these chapter 11 cases and intend to complete the Schedules and Statements as 

quickly and as accurately as possible.  Based on the foregoing, I believe that the relief requested 

in the Schedules Motion is in the best interests of the Debtors, their estates, and all parties in 

interest and should be approved. 

N. Debtors’ Motion for Entry of an Order (I) Authorizing the Debtors to (A) Prepare a 
Consolidated List of Creditors in Lieu of Submitting a Formatted Mailing Matrix and 
(B) File a Consolidated List of the Debtors’ Fifty Largest Unsecured Creditors, (II) 
Approving the Form and Manner of Notifying Creditors of Commencement of These 
Chapter 11 Cases, and (III) Granting Related Relief (the “Creditor Matrix Motion”) 

333. The Debtors seek entry of an order (i) authorizing the Debtors to (a) prepare a 

consolidated list of creditors in lieu of submitting a formatted mailing matrix and (b) file a 

consolidated list of the Debtors’ fifty largest unsecured creditors; (ii) approving the form and 

18-50757-amk    Doc 55    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 155 of 165

Attachment C



 

156 
 

manner of notifying creditors of commencement of these chapter 11 cases; and (iii) granting 

related relief.  

334. Request for Authority to Prepare a Consolidated List of Creditors in Lieu of 

Submitting Separate Mailing Matrices for Each Debtor.  The Debtors submit that 

authorization to maintain a single, consolidated list of their creditors in electronic format, in lieu 

of filing a separate creditor matrix for each Debtor, is warranted because it will contribute to the 

just, speedy and most economically efficient determination of these chapter 11 cases.   

335. Allowing the Debtors to prepare, but not file, the consolidated list of creditors in 

the format currently maintained by the Debtors in the ordinary course of their business is in the 

best interest of the Debtors and of their estates. There are thousands of creditors and parties-in-

interest in these chapter 11 cases. The Debtors maintain lists of the names and addresses of all 

such entities on various computer software programs that permit the Debtors, or a third-party 

service provider on the Debtors’ behalf, to provide mailings or notices for each such entity.  It 

would be difficult and time-consuming for the Debtors to produce a separate creditor matrix on a 

non-consolidated basis. The Debtors respectfully submit that allowing the Debtors to identify 

their creditors in the format currently maintained in the ordinary course of the Debtors’ 

businesses would reduce the costs and risk associated with preparing and filing separate matrices 

for each Debtor while furthering the efficient administration of these chapter 11 cases. 

336. Concurrently with the filing of the Creditor Matrix Motion, the Debtors are 

seeking to retain Prime Clerk LLC as their claims and noticing agent (the “Proposed Claims and 

Noticing Agent”).  If this application is granted, the Proposed Claims and Noticing Agent will, 

among other things, assist with the consolidation of the Debtors’ computer records into a creditor 

database and complete the mailing of notices to the parties in such database.   
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337. The Debtors, working with the Proposed Claims and Noticing Agent, are prepared 

to make the consolidated list of creditors available in electronic form to any party in interest who 

so requests (or in non-electronic form at such requesting party’s sole cost and expense) in lieu of 

submitting a mailing matrix to the Court.   

338. Request for Authority to File a Consolidated List of the Debtors’ Fifty 

Largest Creditors.  The Debtors submit that the compilation of separate top 20 creditor lists for 

each individual Debtor would consume a substantial amount of the Debtors’ time and resources.  

Further, the Debtors believe that a single, consolidated list of the Debtors’ 50 largest unsecured, 

non-insider creditors will aid the United States Trustee for the Northern District of Ohio (“U.S. 

Trustee”) in its efforts to communicate with these creditors.  As such, the Debtors believe that 

filing a single consolidated list of the 50 largest unsecured creditors in these chapter 11 cases is 

appropriate.  Filing separate lists of creditors for each Debtor would be unduly expensive, time 

consuming, and administratively burdensome.  These chapter 11 cases involve hundreds of 

creditors, and segregating each debtor’s records into a single-debtor matrix would detract efforts 

and attention better focused on ensuring a smooth transition into chapter 11 with minimal 

disruptions to the Debtors’ businesses.         

339. Request for Authority to Mail Initial Notices to Creditors.  The Debtors 

request that the Proposed Claims and Noticing Agent undertake all mailings directed by the 

Court, the U.S. Trustee, or as required by the Bankruptcy Code, including the Notice of 

Commencement of these chapter 11 cases, and any other correspondence that the Debtors may 

wish to send creditors.  The Proposed Claims and Noticing Agent’s assistance with the mailing 

and preparation of creditor notices will ease administrative burdens that would otherwise fall 

upon the Court and the U.S. Trustee.   
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340. Based on the foregoing, I believe that the relief requested in the Creditor Matrix 

Motion is in the best interests of the Debtors, their estates, and all parties in interest and should 

be approved.   

O. Application of Debtors for Appointment of Prime Clerk LLC as Claims, Noticing and 
Solicitation Agent Nunc Pro Tunc to the Petition Date (the “Claims and Noticing 
Agent Motion”) 

341. The Debtors request entry of an order (the “Retention Order”) appointing Prime 

Clerk LLC (“Prime Clerk”) as claims, noticing and solicitation agent in the Debtors’ chapter 11 

cases.  As Claims and Noticing Agent, Prime Clerk will, among other tasks, (i) serve as the 

noticing agent to mail notices to the estates’ creditors, equity security holders, and parties in 

interest; (ii) provide computerized claims, objection, solicitation, and balloting database services; 

and (iii) provide expertise, consultation, and assistance in claim and ballot processing and other 

administrative services with respect to the Debtors’ bankruptcy cases.  The Debtors submit that 

Prime Clerk’s rates are competitive and reasonable given Prime Clerk’s quality of services and 

expertise.  The terms of Prime Clerk’s retention are set forth in the Engagement Agreement (the 

“Engagement Agreement”) included in the Claims and Noticing Agent Motion.   

342. Prime Clerk is comprised of leading industry professionals with significant 

experience in both the legal and administrative aspects of large, complex chapter 11 cases.  In 

view of the number of anticipated claimants and the complexity of the Debtors’ businesses, the 

Debtors submit that the appointment of a claims and noticing agent is in the best interests of both 

the Debtors’ estates and their creditors.  Further, by appointing Prime Clerk as the Claims and 

Noticing Agent in these chapter 11 cases, the distribution of notices and the processing of claims 

will be expedited, and the Office of the Clerk of the Bankruptcy Court will be relieved of the 

administrative burden of processing what may be an overwhelming number of claims.  Prior to 

the Petition Date, the Debtors provided Prime Clerk a retainer in the amount of $50,000.   
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343. Prime Clerk has reviewed its electronic database to determine whether it has any 

relationships with the creditors and parties in interest provided by the Debtors, and, except as 

disclosed in the Claims and Noticing Agent Motion, has represented that it neither holds nor 

represents any interest materially adverse to the Debtors’ estates in connection with any matter 

on which it would be employed. 

344. In view of the number of anticipated claimants and the complexity of the Debtors’ 

businesses, as well as the experience of Prime Clerk’s professionals in noticing, claims 

administration, solicitation, balloting and facilitating other administrative aspects of chapter 11 

cases, I believe that the appointment of Prime Clerk as claims and noticing agent is in the best 

interests of the Debtors, their estates, their creditors, and all parties in interest and should be 

approved. 

P. Debtors’ Motion to Approve Procedures for Interim Compensation and 
Reimbursement of Expenses for Professionals and Official Committee Members (the 
“Interim Compensation Motion”) 

345.  The Debtors request entry of an order establishing an orderly, regular process for 

the allowance of payment of compensation and reimbursement of expenses for attorneys and 

other professionals who are retained pursuant to section 327 and 1003 of the Bankruptcy Code 

and are required to file applications for allowance of compensation and reimbursement of 

expenses pursuant to sections 330 and 331 of the Bankruptcy Code.  In addition, the Debtors 

request entry of an order approving procedures for reimbursement of reasonable out-of-pocket 

expenses incurred by members of any official committee appointed in these chapter 11 cases 

(each, a “Committee”) by the Office of the United States Trustee for the Northern District of 

Ohio.  Implementation of compensation procedures will provide an efficient structure for 

disbursing compensation.  
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346. The Debtors seek authorization to retain and employ various professionals (the 

“Debtors’ Professionals”), including but not limited to: (1) Akin Gump Strauss Hauer & Feld 

LLP, One Bryant Park, 44th Floor, New York, NY 10036-6745; (2) Brouse McDowell LPA, 388 

South Main St., Suite 500, Akron, OH 44311; (3) Hogan Lovells US LLP, Columbia Square, 555 

Thirteenth Street, NW, Washington, DC 20004; (4) Willkie Farr & Gallagher LLP, 787 Seventh 

Avenue, New York, NY 10019-6099; (5) Quinn Emmanuel Urquhart & Sullivan, LLP, 51 

Madison Avenue, 22nd Floor, New York, NY 10010; (6) Stark & Knoll Co., L.P.A., 3475 

Ridgewood Road, Akron, OH 44333; (7) Lazard Fréres & Co. LLC, 190 S. LaSalle Street, 31st 

Floor, Chicago, IL 60603; (8) ICF Resources, LLC, 9300 Lee Highway, Fairfax, VA 22031; (9) 

KPMG LLP, Aon Center, Suite 5500, 200 E. Randolph Street, Chicago, IL 60601; and (10) 

Sitrick and Company, 7 Times Square, Suite 2600, New York NY 10036.  To the extent 

necessary, the Debtors may seek to retain additional professionals during these chapter 11 cases.  

Additionally, any Committee likely will retain counsel and other professionals to represent them 

in connection with these chapter 11 cases (together with the Debtors’ Professionals, the 

“Professionals”). 

347. The Debtors propose procedures to govern the payment and reimbursement of 

expenses of the Professionals and Committee members in these chapter 11 cases (the 

“Compensation Procedures”) as set forth in the Interim Compensation Motion.  

348. The Debtors further request that the Court limit service of interim and final fee 

applications to a limited number of parties (the “Notice Parties”).  Courts regularly have entered 

orders establishing professional compensation procedures providing for interim compensation 

and expense reimbursement on a monthly basis.  Specifically, Courts have determined that 

interim compensation procedures are appropriate to avoid having the professionals fund the 
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debtors’ reorganization proceedings by waiting every four months to file.   I believe that 

implementing the Compensation Procedures is in the best interests of the Debtors, their estates, 

their creditors, and all parties in interest and should be approved. 

Q. Debtors’ Motion to Authorize: (I) The Establishment of Omnibus Hearing Dates; and 
(II) Certain Case Management Procedures (the “Case Management Motion”)  

349. The Debtors request entry of an order establishing omnibus hearing dates and 

certain case management procedures.  The Debtors submit that by establishing these case 

management procedures at the outset of these chapter 11 cases, the administration of these 

chapter 11 cases will be simplified and the cost associated therewith will be dramatically reduced 

for all parties in interest. 

350. Because of the number of creditors and other parties in interest in the cases, the 

Debtors believe that burdensome expense and unnecessary delay will result unless certain 

procedures for copying and noticing, setting omnibus hearings and motion practice are 

implemented.  The approval of these procedures will streamline the administration of the cases 

and, among other things, establish procedures for ensuring that all parties in interest in the cases 

follow certain guidelines of practice and procedure before this Court. By scheduling regular 

omnibus hearings in advance (the “Omnibus Hearings”), parties in interest (and certainly the 

Debtors) will be better able to plan for and attend hearings. This will reduce the need for 

emergency hearings and requests for expedited relief, and foster consensual resolution of 

important matters.  Moreover, by directing that notices be mailed only to a shortened mailing list 

and those creditors who file with the Court a request that they receive such notices, all parties in 

interest will be assured of receiving appropriate notice of matters affecting their interests and 

ample opportunity to prepare for and respond to such matters.  Concomitantly, a shortened 

mailing list will significantly reduce the substantial administrative and financial burden that 
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would otherwise be placed on the Debtors’ respective estates and those creditors and parties in 

interest who file documents in the cases.  Similarly, allowing electronic service of documents 

according to the requested procedures will further reduce the administrative and financial burden 

of these cases on the Debtors’ respective estates, as well as on other serving parties, and will in 

many cases allow for more expedient service of documents. Based on the foregoing, I believe 

that the relief requested in the Case Management Motion is in the best interests of the Debtors, 

their estates, and all parties in interest and should be approved. 

R. Debtors’ Motion for Entry of an Order Authorizing the Debtors to Employ and 
Compensate Professionals Utilized in the Ordinary Course of Business (the “Ordinary 
Course Professionals Motion”) 

351. The Debtors seek entry of an order authorizing, but not directing, the Debtors to 

employ and compensate professionals utilized in the ordinary course of business (the “Ordinary 

Course Professionals” or the “OCPs”).   

352. The OCPs. FESC employs various OCPs who perform services either solely for 

one of the Debtors, for multiple Debtors, or for one or more Debtor and one or more non-Debtor.  

Under the Shared Services Agreements that the Debtors have with FESC, if services are provided 

by an OCP for multiple Debtors or for one or more Debtor and one or more non-Debtor, the costs 

of the services rendered by the OCP are apportioned among such users of the services in 

accordance with the terms of the shared services agreements and each of the Debtors pays FESC 

for such costs as part of the monthly shared services invoice.  In addition, the Debtors directly 

employ various OCPs who provide services for one or more of the Debtors.  The Debtors pay 

those OCPs by paying FESC who remits the payment to the OCPs on the Debtors’ behalf. 

353. Approximately 50 OCPs, consisting of various law firms, attorneys, accountants, 

and consultants, perform services for one or more of the Debtors in the ordinary course of their 

businesses. The OCPs provide services to the Debtors in a variety of matters unrelated to these 
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chapter 11 cases, including specialized legal advice and business advisory services relating to, 

among other things, arbitration, commercial, environmental, financial, litigation, tax and 

regulatory matters. 

354. The Compensation Procedures. The Debtors have outlined a set of 

Compensation Procedures (the “Compensation Procedures”), which set forth a streamlined 

process for retention and compensation of the OCPs postpetition.  In brief, the Compensation 

Procedures will permit the Debtors to continue to use the services of the OCPs upon the filing of 

a declaration of disinterestedness, and a reasonable objection period for certain parties, including 

the U.S. Trustee.  As stated above, the Debtors intend to pay fees and disbursements owed to the 

OCPs in the ordinary course of business by paying FESC, which will remit payment to the OCPs 

and/or by funding the direct costs of the OCPs by paying FESC who will remit payments to the 

OCPs on the Debtors’ behalf.   

355. The Compensation Procedures further provide that the Debtors and FESC shall be 

authorized to pay, without formal application to the Court by any OCP, 100% of the fees and 

disbursements with respect to each of the OCPs retained pursuant to these procedures (including 

the filing of a declaration of disinterestedness) upon the OCP’s submission to the Debtors and 

FESC, as applicable, of an appropriate invoice setting forth in reasonable detail the nature of the 

services rendered and expenses incurred after the Petition Date; provided, however, that while 

these chapter 11 cases are pending, the fees of each OCP, excluding costs and disbursements, 

may not exceed a total of $100,000 (the “OCP Cap”) per month on average over a rolling three-

month period  for services rendered to one or more of the Debtors.  To the extent an OCP seeks 

compensation in excess of the applicable OCP Cap (the “Excess Fees”), the OCP shall submit a 

Notice of Fees in Excess of the OCP Cap (the “Notice of Excess Fees”) and an invoice setting 
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forth, in reasonable detail, the nature of the services rendered and disbursements actually 

incurred.  Interested parties shall then have 15 days to object to the Notice of Excess Fees.  If 

after 15 days no objection is filed, the Excess Fees shall be deemed approved, and the OCP may 

be paid 100% of its fees and 100% of its expenses without the need to file a fee application.  

356. The Debtors believe that the continued employment and compensation of the 

OCPs is in the best interests of their estates, creditors, and other parties in interest.  The OCPs 

possess valuable knowledge, expertise and familiarity with the Debtors and their operations. In 

order to ensure continued representation by the OCPs on an ongoing basis, the Debtors need to 

be able to meet their payment obligations to FESC relating to the OCPs on a regular basis.   

Based on the foregoing, I believe that the relief requested in the Ordinary Course Professionals 

Motion is in the best interests of the Debtors, their estates, and all parties in interest and should 

be approved. 
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FirstEnergy Corp. Organization Chart 
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1 Debtor entity.  

FirstEnergy Corp.

FirstEnergy 
Solutions Corp.1

FirstEnergy 
Generation, LLC1

FirstEnergy Generation 
Mansfield 

Unit 1 Corp.1

Norton Energy 
Storage, LLC1

FirstEnergy Nuclear 
Generation, LLC1

FirstEnergy Aircraft 
Leasing Corp.1

FirstEnergy Nuclear 
Operating Company1

Allegheny Energy 
Supply Company, LLC

Buchanan Energy Co. 
of Virginia, LLC

AE Supply Renaissance 
Southwest, LLC

Allegheny Energy 
Supply 

Renaissance, LLC

Allegheny Generating 
Co. 

(59.37781785%)

Allegheny Energy 
Service Corp.

Allegheny Ventures, 
Inc.

APS Constellation, LLC 
(50%)
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FirstEnergy Corp. Organizational Chart: Regulated Utilities and Transmission 
 
 

 
 

 

 

 

 

FirstEnergy Corp.

Ohio Edison Company

OE Funding, LLC

OES Ventures, Inc.

Pennsylvania 
Power Co.

The Cleveland Electric 
Illuminating Company

CEI Funding, LLC

The Toledo Edison Capital 
Corp.
(10%)

The Toledo Edison 
Company

TE Funding, LLC

The Toledo Edison Capital 
Corp.
(90%)

Metropolitan Edison 
Company

Pennsylvania Electric 
Company

The Waverly Electric Light 
and Power Company
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FirstEnergy Corp. Organizational Chart: Regulated Utilities and Transmission 
 
 

 
 

FirstEnergy Corp.

Monongahela 
Power Company

MP Renaissance 
Funding, LLC

MP Environmental 
Funding, LLC

Allegheny Generating 
Company

(40.62218215%)

Allegheny Pittsburgh Coal 
Company

(25%)

The Potomac 
Edison Company

Allegheny Pittsburgh Coal 
Company

(25%)

PATH Allegheny Maryland 
Transmission Company, LLC

(3%)

PE Renaissance 
Funding, LLC

PE Environmental 
Funding, LLC

West Penn 
Power Company

Allegheny Pittsburgh Coal 
Company

(50%)

The West Virginia Power & 
Transmission Company

West Penn Southwest, LLC

Jersey Central Power & Light 
Company

JCP&L Transition 
Funding, LLC

JCP&L Tansition 
Funding II, LLC
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FirstEnergy Corp. Organizational Chart: Regulated Utilities and Transmission 
 

 

FirstEnergy 
Corp.

FirstEnergy 
Transmission, LLC

AET PATH Company, 
LLC

Potomac-
Appalachian 
Transmission 
Highline, LLC

West Virginia Series
(50%)
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Transmission 
Company, LLC

AYE SERIES
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Transmission 
Company, LLC

PATH Allegheny 
Land Acquisition 

Company

PATH Allegheny 
Maryland Transmission  

Company, LLC
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Virginia Transmission 

Corporation

American 
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Transmission, LLC
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Company

18-50757-amk    Doc 55-1    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 5 of 7

Attachment C



AGSH&F DRAFT 3/31/2018 
ATTORNEY WORK PRODUCT 

PRIVILEGED AND CONFIDENTIAL 

5 
 

FirstEnergy Corp. Organizational Chart: Other Subsidiaries 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

FirstEnergy 
Corp.

FELHC, Inc. FirstEnergy Fiber 
Holdings Corp.

FirstEnergy 
Properties, Inc.

FirstEnergy 
Service Company

FirstEnergy 
Ventures Corp.

Bay Shore Power 
Company

Warrenton River 
Terminal, Ltd.

GPU Nuclear, Inc. Green Valley 
Hydro, LLC Suvon, LLC
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FirstEnergy Corp. Organizational Chart: Notes Regarding Companies Partially Owned 
Allegheny Generating Company 

• 40.62% owned by Monongahela Power Company and 59.38% owned by Allegheny Energy Supply Company, LLC 
Allegheny Pittsburgh Coal Company 

• 25% owned by Monongahela Power Company, 25% owned by The Potomac Edison Company, and 50% owned by West Penn Power Company 
APS Constellation, L.L.C.* 

• 50% owned by Allegheny Ventures, Inc.  
Global Mining Holding Company, LLC (“Global Holding”) 

• 33.3% membership interest owned by FirstEnergy Ventures Corp. Global Holding is the sole member of Global Mining Group, LLC (“GMG”), 
Global Rail Group, LLC (“GRG”), and Global Coal Sales Group, LLC (“GCSG”).GMG is the sole member of Signal Peak Energy, LLC, which 
owns land and other assets used in the operation of the Signal Peak Coal Mine. GRG owns land and other assets for railroad spur track and power line 
servicing the Signal Peak Coal Mine. GCSG is the exclusive marketer of coal produced at the Signal Peak Coal Mine. 

Mon Synfuel, LLC  
• 2.45% owned by Allegheny Energy Supply Company, LLC and 97.55% owned by a non-system company. 

Nautica Phase 2 Limited Partnership 
• 99% limited partnership interest owned by FirstEnergy Generation, LLC. 

NYC Energy LLC 
• 50% owned by Allegheny Energy Supply Company, LLC and 50% owned by a non-system company (SEF Energy LLC and SEF Development Ltd.). 

Ohio Valley Electric Corporation* (“OVEC”) 
• 0.85% interest owned by Ohio Edison Company, 4.0% interest owned by The Toledo Edison Company, and 3.5% interest owned by FirstEnergy Corp., 

representing FirstEnergy’s combined interest of 8.35%. OVEC owns 100% of Indiana-Kentucky Electric Corporation (“IKEC”). Directors elected to 
OVEC are also elected to IKEC and are FERC reportable. 

PATH Allegheny Maryland Transmission Company, LLC 
• 97% owned by PATH Allegheny Transmission Company, LLC and 3% owned by The Potomac Edison Company. 

PNBV Capital Trust  
• 50% interest owned by OES Ventures, Incorporated. 

Potomac-Appalachian Transmission Highline, LLC –West Virginia Series*  
• 50% owned by AET PATH Company, LLC and 50% owned by AEP Transmission Holding Company, LLC. 

The Toledo Edison Capital Corporation 
• 90% interest owned by The Toledo Edison Company and 10% owned by The Cleveland Electric Illuminating Company. 

Utility Associates, Inc. 
• 6.19% owned by Allegheny Ventures, Inc. and 93.81% owned by non-system individuals. 

* Companies in which FirstEnergy Corp. has a partial ownership interest and Board representation.  
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PJM Capacity by Fuel Source (MW’s) 

A move to natural gas and renewables have  
dramatically changed the generation mix 

189,000 MWs of Capacity 244,000 MWs of Capacity 
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AD Hub RTC Average Forward Energy Price & RTO Cleared Capacity 
Price 

Avg Energy Price (All Years) Capacity Price MWd

Linear (Avg Energy Price (All Years)) Linear (Capacity Price MWd)

2016 -2017 

2017 - 2018 
2018 - 2019 

2019 - 2020 

2020 - 2021 

FES capacity clearing prices per Megawatt-Day, (MWs cleared per planning year) – Capacity revenue per planning year: 

 2017/18:  $152 (8,300 MWs cleared) – $465M;     2018/19:  $165 (8,000 MWs cleared) – $481M;                                    

2019/20:  $100 (7,300 MWs cleared) – $270M;     2020/21:  $77 (7,000 MWs cleared) – $197M 

Due to the dramatic shift in generation mix, increase in generation capacity and market dysfunction, the 
RTO cleared capacity price declined by 24% in the prior capacity auction (May 2017), following the general 
trend of falling market prices 
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THIS PROCESS SUPPORT AGREEMENT IS NOT AN OFFER WITH RESPECT TO 
ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OF A CHAPTER 11 
PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY CODE.  
ANY SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 
SECURITIES LAWS AND/OR PROVISIONS OF THE BANKRUPTCY CODE.  
NOTHING CONTAINED IN THIS PROCESS SUPPORT AGREEMENT SHALL BE AN 
ADMISSION OF FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF THE 
AGREEMENT EFFECTIVE DATE ON THE TERMS DESCRIBED HEREIN, DEEMED 
BINDING ON ANY OF THE PARTIES HERETO.

PROCESS SUPPORT AGREEMENT

This Process Support Agreement (together with the exhibits attached hereto, which 
includes, without limitation the Term Sheet (as defined herein) attached hereto as Exhibit B1,
and the Mansfield Issues Protocol attached hereto as Exhibit C, as each may be amended, 
restated, supplemented, or otherwise modified from time to time in accordance with the terms 
here, (the “Agreement” or “PSA”) dated as of March 30, 2018 is entered into by and among: (i) 
FirstEnergy Solutions Corp. (“FES”), FirstEnergy Nuclear Operating Company (“FENOC”), 
and each of their respective direct and indirect subsidiaries (collectively, the “Company” or the 
“Debtors”); (ii) the members of the ad hoc group of certain holders of (x) pollution control 
revenue bonds supported by notes (the “PCNs” and any claims arising from the PCNs, the “PCN 
Claims”) issued by FirstEnergy Generation, LLC (“FG”) and FirstEnergy Nuclear Generation, 
LLC (“NG”) and (y) certain unsecured notes (the “FES Notes” and any claims arising from the 
FES Notes, the “FES Notes Claims” and collectively with the PCN Claims, the “Noteholder 
Claims”) issued by FES (which group includes holders of at least 50% of the outstanding 
amount of PCNs and FES Notes, in the aggregate, such holders being the “Requisite 
Noteholders”) that are (and any such holder that may become in accordance with Section 6 
hereof) signatories hereto (collectively, the “Ad Hoc Noteholder Group”); (iii) the members of 
the ad hoc group of certain holders of pass-through certificates (the “Certificates” and any 
claims arising from the Certificates, the “Certificates Claims” and collectively with the PCN 
Claims and the FES Notes Claims, the “Creditor Claims”) issued in connection with the sale-
leaseback transaction for Unit 1 of the Bruce-Mansfield Plant (a majority of the holders of 
outstanding Certificates being the “Requisite Certificateholders”) that are (and any such holder 
that may become in accordance with Section 6 hereof) signatories hereto (collectively, the 
“Mansfield Certificateholders Group” and, together with the Ad Hoc Noteholder Group, the 
“Supporting Parties”); (iv) solely for purposes of the Mansfield Issues Protocol, the Term 
Sheet, and Section 1, 2, 3 (solely with respect to the Mansfield Issues Protocol and the Term 
Sheet), 4, 5, 7.01, 8, 9, 10.02, 10.03, and 11 of this Agreement, (x) MetLife Capital, Limited 
Partnership (in its capacity as Owner Participant of Mansfield 2007 Trusts A-E) (“MetLife”) and 
(y) U.S. Bank Trust National Association (in its capacity as Owner Trustee for Mansfield 2007 
Trusts A-E and, solely in the event that BM1, LLC (in its capacity as Owner Participant for 
Mansfield 2007 Trust F, “BM1,” and together with MetLife, the “Owner Participants”) directs 
U.S. Bank Trust National Association to execute a joinder to this Agreement, then also in its 
capacity as Owner Trustee of Mansfield 2007 Trust F (together with its successors and assigns, 

1All capitalized terms not defined herein shall have the meanings ascribed to them in the Process Support Agreement 
Term Sheet (the “Term Sheet”), attached hereto as Exhibit B.
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the “Owner Trustee”); and (v) solely for purposes of the Mansfield Issues Protocol, Wilmington 
Savings Fund Society, FSB, solely in its capacity as the indenture trustee for the lessor notes 
issued under six indentures with Mansfield 2007 Trusts A-F and its capacity as pass through 
trustee under the pass through trust agreement (the “PTTA”) with FG and FES for the pass 
through certificates issued in connection with the sale-leaseback transaction for Unit 1 of the 
Bruce Mansfield Plant (“WSFS”).  This Agreement collectively refers to the Company, the 
Supporting Parties, and, solely for purposes of the Mansfield Issues Protocol (as defined herein) 
and Section 1, 2, 3 (solely with respect to the Mansfield Issues Protocol and this Term Sheet), 4, 
5, 7.01, 8, 9, 10.02, 10.03, and 11 of the Agreement, MetLife and the Owner Trustee as the 
“Parties” and each individually as a “Party.”

RECITALS

WHEREAS, the Company intends to commence voluntary cases (the “Chapter 11 
Cases”) under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the 
United States Bankruptcy Court for the Northern District of Ohio (the “Bankruptcy Court”); 

WHEREAS, the Parties have engaged in good faith, arms-length negotiations regarding 
certain processes, protocols, and actions to be implemented in the Chapter 11 Cases as set forth 
in the Term Sheet and in this Agreement;

WHEREAS, the Company and certain of the Parties have entered into that certain 
Standstill Agreement dated as of March 30, 2018, which provides for certain procedures in 
connection with claims related to the relationships between the Debtors and FirstEnergy Corp. 
and its affiliates;

WHEREAS, the Parties desire to express to each other their mutual support and 
commitment with respect to a process to facilitate a value-maximizing restructuring of the 
Debtors and their assets, as further set forth in this Agreement and the Term Sheet (the 
“Restructuring Process”);

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, each Party, intending to be legally bound hereby, agrees as follows:

Section 1. Agreement Effective Date. This Agreement shall become effective and binding 
upon each Party immediately following the occurrence of the following conditions (the 
“Agreement Effective Date”): 

(a) the Company shall have executed and delivered counterpart signatures 
to this Agreement to each other Party;

(b) the Requisite Noteholders shall have executed and delivered 
counterpart signatures to this Agreement to each other Party; 

(c) the Requisite Certificateholders shall have executed and delivered 
counterpart signatures to this Agreement to each other Party; 
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(d) MetLife and the Owner Trustee shall have executed and delivered 
counterpart signatures to this Agreement (solely for purposes of the Mansfield Issues Protocol, 
the Term Sheet, and Section 1, 3 (solely with respect to the Mansfield Issues Protocol and the 
Term Sheet), 4, 5, 7.01, 8, 9, 10.02, 10.03, and 11 of this Agreement) to each of the Parties; and

(e) WSFS shall have executed and delivered counterpart signatures to this 
Agreement (solely for purposes of the Mansfield Issues Protocol) to each of the Parties. 

Each Supporting Party intends to be and is bound under this Agreement with respect to any and 
all claims against, or interests in, any of the Debtors, whether currently held or hereafter acquired 
by such Supporting Party or such Supporting Party’s controlled affiliates.

Section 2. The Restructuring Process.  The principal terms of the Restructuring Process are 
set forth on the Term Sheet. The Restructuring Process will be implemented through, among 
other things, the protocols and agreements attached as exhibits to this Agreement.  

Section 3. Exhibits Incorporated by Reference. Each of the exhibits and schedules attached 
hereto is expressly incorporated herein and made a part of this Agreement, and all references to 
this Agreement shall include the exhibits.  In the event of any inconsistency between this 
Agreement (without reference to the exhibits) and the exhibits, the terms of the exhibits shall
govern.  This Agreement (without reference to the exhibits) may be interpreted with reference to 
the definitions set forth in the exhibits, to the extent such terms are used herein.

Section 4. Definitive Documentation.  The documents, instruments and agreements 
governing the Restructuring Process (collectively, the “Definitive Documentation”) shall 
include:

(a) the Term Sheet;

(b) the Mansfield Issues Protocol; and

(c) the pleadings in support of approval of this Agreement.

The Definitive Documentation, any ancillary documents required to implement the Restructuring 
Process, and any amendments, modifications or supplements to the foregoing shall be consistent 
in all material respects with the Term Sheet and shall otherwise be in form and substance 
reasonably acceptable to the Debtors and each of the Supporting Parties and (i) in the case of the 
Mansfield Issues Protocol and the Term Sheet, the Owner Trustee and MetLife, and (ii) in the 
case of the Mansfield Issues Protocol, WSFS.  For the avoidance of doubt, the Definitive 
Documentation shall be deemed reasonably acceptable to the Supporting Parties if the Definitive 
Documentation is reasonably acceptable to a majority of the members of the Ad Hoc Noteholder 
Group holding, at the time of determination, a majority of the aggregate principal amount of all 
Noteholder Claims held at such time by the Ad Hoc Noteholder Group (such members, the 
“Required Participating Noteholders”) and members of the Mansfield Certificateholders 
Group holding, at the time of determination, a majority of the aggregate principal amount of all 
Certificates held at such time by the Mansfield Certificateholders Group (such members, the 
“Required Participating Certificateholders”.  
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Section 5. Commitments of the Parties to Support the Restructuring Process; 
Commitments of MetLife, the Owner Trustee and WSFS.

5.01. Commitments of the Parties; Commitments of WSFS.

(a) Subject to the Debtors’ fiduciary duties under applicable law and 
Section 11.01 hereof, and for so long as this Agreement has not been terminated, each of the 
Parties to the Agreement agrees, severally and not jointly, that:

(i) it shall cooperate and coordinate activities (to the extent 
practicable and subject to the terms of this Agreement) with the other Parties 
and will use commercially reasonable efforts to pursue and support the 
Restructuring Process, as applicable and as defined in this Agreement, the 
Term Sheet and the Mansfield Issues Protocol, and to execute any document 
and give any notice, order, instruction, or direction reasonably necessary to 
support, facilitate, implement, or otherwise give effect to the Restructuring 
Process, as applicable; provided, however, that with respect to any member of 
(x) the Ad Hoc Noteholder Group, or (y) except as expressly provided in the 
Mansfield Issues Protocol, the Mansfield Certificateholders Group, it shall not 
be required to make, seek or receive any filings, notifications, consents, 
determinations, authorizations, permits, approvals, licenses or the like, or 
provide any documentation or information to any regulatory or self-regulatory 
body having jurisdiction over the Parties in connection with the Restructuring 
Process, other than information that is already included in this Agreement or 
is otherwise in the public domain;

(ii) it shall comply with all of the terms and conditions set forth in 
this Agreement, the Term Sheet and the Mansfield Issues Protocol, as 
applicable; and

(iii) it shall not, directly or indirectly object to, delay, impede, or 
take any other action to interfere with the this Agreement and the Mansfield 
Issues Protocol, as applicable.

(b) The Ad Hoc Noteholder Group agrees, including acting collectively 
through its professionals, to use commercially reasonable efforts to obtain the agreement of other 
holders of Noteholder Claims to become Parties to this Agreement in accordance with Section 
6(e) hereof.

(c) For so long as this Agreement has not been terminated, each of 
MetLife and the Owner Trustee agrees that:

(i) it shall comply with all of the terms and conditions set forth in 
this Agreement, the Term Sheet, and the Mansfield Issues Protocol, as 
applicable; and

(ii) it shall not, directly or indirectly, object to, delay, impede, or 
take any other action to interfere with the Mansfield Issues Protocol, and with 
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respect to any provisions of under which MetLife or the Owner Trustee, as 
applicable, has specific express rights or obligations, this Agreement and the 
Term Sheet.

(d) For so long as this Agreement has not been terminated (and subject to 
WSFS not having received a valid direction from the Holders of the requisite Fractional 
Undivided Interests of Certificates Outstanding (with each of such capitalized terms in this 
sentence beginning with Holders being as defined in the PTTA) pursuant to sections 5.4 and 
1.3(c) of the PTTA, inconsistent with clauses (i) and (ii) below), WSFS agrees that:

(i) it shall comply with all of the terms and conditions set forth in 
the Mansfield Issues Protocol; and

(ii) it shall not, directly or indirectly, object to, delay, impede, or 
take any other action to interfere with the Mansfield Issues Protocol.

(e) Nothing in this PSA or the Definitive Documentation (including any 
court orders approving the PSA or Definitive Documentation) is intended to, or shall, limit or 
otherwise affect the rights of any Party or WSFS to file and prosecute an objection to any chapter 
11 plan, asset sale, and/or proposed compromise or settlement pursuant to Bankruptcy Rule 9019 
that is not supported by such Party or WSFS.  All rights of the objecting Party or WSFS under 
Bankruptcy Rule 9014 or other applicable Bankruptcy Rules in connection with any such 
objection, including the right to seek discovery from another Party, are hereby preserved. 

Section 6. Transfer of Claims and Interests.

(a) Until the termination of this Agreement, no Supporting Party shall sell, 
use, pledge, assign, transfer, permit the participation in, or otherwise dispose of any ownership 
(including any beneficial ownership)2 in any Creditor Claims, in whole or in part (each, a 
“Transfer” provided, however that any pledge in favor of a bank or broker dealer at which a 
Supporting Party maintains an account, where such bank or broker dealer holds a security 
interest or other encumbrance over property in the account generally shall not be deemed a 
“Transfer” for any purposes hereunder) to any party, unless it satisfies all of the following 
requirements (a transferee that satisfies such requirements, a “Permitted Transferee,” and such 
Transfer, a “Permitted Transfer”):

(i) the intended transferee is another Supporting Party; or

(ii) the execution of a transfer agreement in the form reasonably 
acceptable to the Company and the Supporting Parties (a “Transfer 
Agreement”) prior to or concurrently with the closing of such Transfer and 
provides the fully executed Transfer Agreement to Counsel to each 
Supporting Party substantially concurrent with the closing of such Transfer. 

2 As used herein, the term “beneficial ownership” means the direct or indirect economic ownership of, and/or the 
power, whether by contract or otherwise, to direct the exercise of the voting rights and the disposition of, the 
Creditor Claims or the right to acquire such claims or interests.
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(b) Upon satisfaction of the requirements in Section 6(a), (i) the Permitted 
Transferee shall be deemed to be a Supporting Party hereunder, and, for the avoidance of doubt, 
a Permitted Transferee is bound as a Supporting Party under this Agreement with respect to any 
and all claims against, or interests in, any of the Debtors, whether held at the time such Permitted 
Transferee becomes a Party or later acquired by such Permitted Transferee, and (ii) the transferor 
shall be deemed to relinquish its rights (and be released from its obligations) under this 
Agreement to the extent of such transferred rights and obligations.

(c) Notwithstanding Section 6(a), a Qualified Marketmaker3 that acquires 
any Creditor Claims with the purpose and intent of acting as a Qualified Marketmaker for such 
Creditor Claims, shall not be required to execute and deliver to any of the counsel to the 
Supporting Parties a Transfer Agreement or Joinder Agreement in respect of such Creditor 
Claims if (i) such Qualified Marketmaker subsequently transfers such Creditor Claims (by 
purchase, sale, assignment, participation, or otherwise) within ten (10) business days of its 
acquisition to a transferee or (ii) the transferee otherwise is a Permitted Transferee (including, for 
the avoidance of doubt, the requirement that such transferee execute a Transfer Agreement).  To 
the extent that a Supporting Party is acting in its capacity as a Qualified Marketmaker, it may 
transfer (by purchase, sale, assignment, participation or otherwise) any right, title or interest in 
Creditor Claims that such Supporting Party acquires in its capacity as a Qualified Marketmaker 
from a holder of Creditor Claims who is not a Supporting Party without regard to the 
requirements set forth in Section 6(a) hereof.

(d) This Agreement shall in no way be construed to preclude the 
Supporting Parties from acquiring additional Creditor Claims; provided, however, that (i) any 
Supporting Party that acquires additional Creditor Claims, as applicable, after the Agreement 
Effective Date shall notify counsel to the Parties of such acquisition, including the amount of 
such acquisition, which notice may be deemed to be provided by the filing of a statement with 
the Bankruptcy Court as required by Rule 2019 of the Federal Rules of Bankruptcy Procedure, 
including revised holdings information for such Supporting Party and (ii) such additional 
Creditor Claims shall automatically and immediately upon acquisition by a Supporting Party, as 
applicable, be deemed subject to the terms of this Agreement (regardless of when or whether 
notice of such acquisition is given to the respective counsels to the Parties).

(e) In addition, other than pursuant to a Permitted Transfer, any holder of 
Creditor Claims shall become a Party, and become obligated as a Supporting Party solely to the 
extent (i) such holder and the Company execute a joinder agreement in the form attached hereto 
as Exhibit A (a “Joinder Agreement”), and shall be deemed a Supporting Party and (ii) such 
joinder is delivered by the Company to counsel to the Supporting Parties within three (3) 
business days following the execution thereof.

(f) Any Transfer made in violation of this Section 6 shall be void ab 
initio.  Any Supporting Party that effectuates a Permitted Transfer to a Permitted Transferee shall 

3As used herein, the term “Qualified Marketmaker” means an entity that (a) holds itself out to the public or the 
applicable private markets as standing ready in the ordinary course of business to purchase from customers and sell 
to customers claims of the Debtors (or enter with customers into long and short positions in claims against the 
Debtors), in its capacity as a dealer or market maker in claims against the Debtors and (b) is, in fact, regularly in the 
business of making a market in claims against issuers or borrowers (including debt securities or other debt).
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have no liability under this Agreement arising from or related to the failure of the Permitted 
Transferee to comply with the terms of this Agreement.  The failure by a Supporting Party to 
comply with the Transfer procedure described in this Section 6 (resulting in such Transfer 
becoming null and void ab initio) shall not constitute a material breach for purposes of Section 
10.02(a) of this Agreement.

(g) Notwithstanding anything to the contrary herein, if a Supporting Party 
effects the Permitted Transfer of all of its Creditor Claims in accordance with this Agreement, 
such Supporting Party shall cease to be a Party to this Agreement in all respects and shall have 
no further obligation hereunder. 

Section 7. Representations and Warranties.

7.01. Mutual Representations and Warranties.  Each Party, severally and not jointly, 
represents and warrants to the other Parties that the following statements are true, correct and 
complete as of the date hereof (or as of the date a Supporting Party becomes a party hereto), 
provided, however, that with respect to the Company solely to the extent that the Company is 
authorized to enter into this Agreement pursuant to an order of the Bankruptcy Court:

(a) Power and Authority.  Such Party is validly existing and in good 
standing under the laws of its jurisdiction of incorporation or organization, and has all requisite 
corporate, partnership, limited liability company or similar authority to enter into this Agreement 
and carry out the transactions contemplated hereby and perform its obligations contemplated 
hereunder, and the execution and delivery of this Agreement and the performance of such Party’s 
obligations hereunder have been duly authorized by all necessary corporate, limited liability 
company, partnership or other similar action on its part;

(b) No Conflict.  The execution, delivery and performance by such Party 
of this Agreement does not and will not (i) violate any provision of law, rule or regulation 
applicable to it or any of its subsidiaries or its charter or bylaws (or other similar governing 
documents) or those of any of its subsidiaries, or (ii) conflict with, result in a breach of or 
constitute (with due notice or lapse of time or both) a default under any material contractual 
obligation to which it or any of its subsidiaries is a party;

(c) No Consent or Approval.  The execution, delivery and performance by 
such Party of this Agreement does not and will not require any registration or filing with, consent 
or approval of, or notice to, or other action, with or by, any federal, state or governmental 
authority or regulatory body, except such filings as may be necessary and/or required by the U.S. 
Securities and Exchange Commission; and

(d) Enforceability.  This Agreement is the legally valid  and binding 
obligation of such Party, enforceable against it in accordance with its terms, except as 
enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium or other 
similar laws relating to or limiting creditors’ rights generally or by equitable principles relating 
to enforceability or a ruling of the Bankruptcy Court. 

7.02. Additional Representations of Supporting Parties.  Each Supporting Party 
individually represents, warrants, and covenants to each other Party that the following statements 
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are true, correct, and complete as of the date of this Agreement (or, with respect to a transferee, 
the date of such Transfer) (each of which is a continuing representation, warranty, and covenant):

(a) it (i) is either (x) the sole beneficial owner of the principal amount 
of Creditor Claims set forth below its signature hereto, or (y) has sole investment or voting 
discretion with respect to the principal amount of Creditor Claims set forth below its signature 
hereto and has the power and authority to bind the beneficial owner(s) of such Creditor Claims to 
the terms of this Agreement, (ii) has full power and authority to act on behalf of, vote and 
consent to matters concerning such Creditor Claims and to dispose of, exchange, assign, and 
transfer such Creditor Claims and (iii) holds no other Creditor Claims; 

(b) other than pursuant to this Agreement, its Creditor Claims are free 
and clear of any pledge, lien, security interest, charge, claim, equity, option, proxy, voting 
restriction, right of first refusal, or other limitation on disposition or encumbrance of any kind 
(each, a “Security Interest”) that would materially and adversely affect in any way such 
Supporting Party’s performance of its obligations contained in this Agreement at the time such 
obligations are required to be performed, it being understood that any Security Interest in favor 
of a broker-dealer in connection with any prime brokerage account does not materially and 
adversely affect a Creditor Party’s ability to perform its obligations contained in this Agreement 
at the time such obligations are required to be performed; 

(c) it (i) has such knowledge and experience in financial and business 
matters of this type that it is capable of evaluating the merits and risks of entering into this 
Agreement and of making an informed investment decision, and has conducted an independent 
review and analysis of the business and affairs of the Company that it considers sufficient and 
reasonable for purposes of entering into this Agreement and (ii) is either (A) an “accredited 
investor” (as defined by Rule 501 of the Securities Act of 1933, as amended) (the “Securities 
Act”), (B) a qualified institutional buyer as defined by Rule 144A under the Securities Act, or 
(C) a non-U.S. person under Regulation S under the Securities Act. 

(d) it has made no prior assignment, sale, participation, grant, 
conveyance, pledge, or other Transfer of, and has not entered into any other agreement to assign, 
sell, participate, grant, convey, pledge, or otherwise Transfer, in whole or in part, any portion of 
its right, title, or interests in any of the Creditor Claims that are inconsistent or conflict with 
representations and warranties of such Supporting Party herein or that would render it otherwise 
unable to comply with this Agreement and perform its obligations hereunder, either generally or 
with respect to any specific Creditor Claims; provided, however that any pledge in favor of a 
bank or broker dealer at which the Supporting Party maintains an account, where such bank or 
broker dealer holds a security interest or other encumbrance over property in the account 
generally shall not be deemed a “Transfer” for any purposes hereunder.

Section 8. Acknowledgement.  Notwithstanding any other provision herein, this Agreement 
is not and shall not be deemed to be an offer with respect to any securities or solicitation of votes 
for the acceptance of a plan of reorganization for purposes of sections 1125 and 1126 of the 
Bankruptcy Code or otherwise.  Any such offer or solicitation will be made only in compliance 
with all applicable securities laws and provisions of the Bankruptcy Code.
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Section 9. Amendments and Waivers.  The terms and conditions of this Agreement, 
including any exhibits, annexes or schedules to this Agreement, may not be waived, modified, 
amended, or supplemented without the prior written consent of (i) the Debtors, (ii) the Required 
Participating Noteholders, (iii) the Required Participating Certificateholders, (iv) solely with 
respect to the Mansfield Issues Protocol and any provisions of this Agreement under which 
MetLife or the Owner Trustee, as applicable, has specific express rights or obligations, MetLife
or the Owner Trustee, as applicable, and (v) solely with respect to the Mansfield Issues Protocol, 
WSFS.

Section 10. Termination.

10.01. Mutual Consent.  This agreement may be terminated by the mutual consent of (i) 
the Company, (ii) the Requisite Noteholders, and (iii) the Required Participating 
Certificateholders.

10.02. Termination Events.  This Agreement may be terminated by (i) the Company, 
(ii) the Requisite Noteholders, or (iii) the Required Participating Certificateholders upon two (2) 
business days prior written notice delivered to the other Parties upon the occurrence of any of the 
following events (each a “Termination Event”); provided, however, that this Agreement may be 
terminated solely by the (A) Required Participating Noteholders upon the occurrence of the 
Termination Event set forth in clause (h) below, (B) Required Participating Certificateholders 
upon the occurrence of the Termination Event set forth in clause (i) below, and (C) the Company 
upon the occurrence of the Termination Event set forth in clause (j) below:

(a) following the delivery of written notice thereof by a non-breaching 
Party, the occurrence of a material breach by any of the Parties of any of its obligations, 
representations, warranties, covenants or commitments set forth in this Agreement (including, 
without limitation, the Term Sheet and Mansfield Issues Protocol) that is either unable to be 
cured or is not cured within five (5) business days following the delivery of such notice;

(b) the appointment in the Chapter 11 Cases of a trustee or an examiner 
with expanded powers pursuant to Bankruptcy Code section 1104 by order of the Bankruptcy 
Court;

(c) the conversion of the Chapter 11 Cases under chapter 7 of the 
Bankruptcy Code or the dismissal of the Chapter 11 Cases by order of the Bankruptcy Court;

(d) the determination by the Company’s board of directors that proceeding 
with the obligations contemplated by the Agreement would be inconsistent with the exercise of 
its fiduciary duties;

(e) the issuance by any governmental or regulatory authority or any court 
of competent jurisdiction (state or federal), including but not limited to the Bankruptcy Court, of 
any ruling, order or any other document or official record materially restricting, preventing, or 
prohibiting the performance of the Agreement in accordance with its terms; provided, however, 
that the Company shall have thirty (30) calendar days following the issuance of such a ruling or 
order to undo its effect;

18-50757-amk    Doc 55-4    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 10 of 100

Attachment C



10

(f) an order by the Bankruptcy Court in a form reasonably acceptable to 
the Parties approving the Company’s entry into this Agreement and the Mansfield Issues 
Protocol and performance of its obligations thereunder, including without limitation the payment 
of professional fees and expenses, is not entered within thirty (30) calendar days of the Petition 
Date or if such order is subsequently vacated, amended or modified in a manner not reasonably 
acceptable to the Requisite Noteholders and the Required Participating Certificateholders.

(g) the entry by the Company into any settlement or compromise of, or 
transaction regarding, any matters subject to the Mansfield Issues Protocol without the consent of 
the Supporting Parties; 

(h) the approval, recommendation, or any public statement in support 
regarding or entry by the Company into any direct negotiations, any agreement, agreement in 
principle, understanding, term sheet, letter of intent, purchase agreement, option or similar 
contract, instrument or arrangement with respect to a Nuclear Transaction that is not reasonably 
acceptable to the Ad Hoc Noteholder Group;

(i) with respect to the Mansfield Certificateholders Group, in the event 
that the Mansfield Certificateholders Group is not permitted to participate in material 
negotiations relating to any plan of reorganization or settlement implementing any transaction 
concerning the Nuclear Assets; 

(j) the filing of, or causing another party to file, any objection or 
opposition by the Ad Hoc Noteholder Group or the Mansfield Certificateholders Group to any 
request by the Debtors to implement or perform under any of the Existing Plans; and

(k) on December 31, 2018 (the “Outside Date”), provided, however, that 
the Outside Date may be extended to such date as agreed to by the Debtors, the Ad Hoc 
Noteholders Group and the Mansfield Certificateholders Group in writing.

The date on which this Agreement is terminated in accordance with the provisions of this 
Section 10 shall be referred to as the “Termination Date”.  On the Termination Date, the 
provisions of this Agreement shall terminate, except as otherwise provided in this Agreement, 
unless the Debtors, the Requisite Noteholders, and the Required Participating Certificateholders 
waive, in writing, the occurrence of the Termination Event giving rise to the occurrence of such 
Termination Date.  

No Party may terminate this Agreement if such Party failed to perform or comply in any material 
respect with the terms and conditions of this Agreement, with such failure to perform or comply 
causing, or resulting in, the occurrence of one or more Termination Events specified herein.  
Nothing in this Section 10 shall relieve any Party of liability for any breach or non-performance 
of this Agreement occurring prior to the Termination Date.

Notwithstanding anything herein to the contrary, the occurrence of a Termination Event other 
than pursuant to Section 10.02(a) (solely to the extent such Termination Event arises from a 
material breach of the Mansfield Issues Protocol), (b), (c), (e) (solely to the extent the applicable 
ruling, order, or other document or official record materially restricts, prevents, or prohibits the 
performance of the Mansfield Issues Protocol in accordance with its terms), (f), (g) or (i) (such 
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listed Termination Events, collectively, the “Mansfield Termination Events”) shall not result in 
a termination of the Parties’ agreements and obligations under the Mansfield Issues Protocol. 

10.03. Termination Rights of MetLife and Owner Trustee. MetLife or the Owner 
Trustee may terminate this Agreement, in each case solely as to MetLife or the Owner Trustee, 
as applicable, upon the occurrence of a Mansfield Termination Event.

Section 11. Miscellaneous.

11.01. Debtor Fiduciary Duties.  Notwithstanding anything to the contrary in this 
Agreement, nothing in this Agreement shall require the Debtors or any of their respective 
directors or officers (in such person’s capacity as a director or officer) to take any action, or to 
refrain from taking any action, to the extent that taking such action or refraining from taking 
such action would be inconsistent with, or cause such party to breach, such party’s fiduciary 
obligations under applicable law; provided, however, that to the extent the Debtors take any 
action or refrain from taking any action that is otherwise in material breach of this Agreement 
absent such fiduciary obligations, such action or inaction shall result in a Termination Event 
under Section 10.02(d) hereof. 

11.02. Entire Agreement.  This Agreement constitutes the entire agreement among the 
Parties with respect to the Restructuring Process contemplated herein and supersedes all prior 
agreements, oral, or written, among the Parties with respect thereto.

11.03. Headings.  The headings of all sections of this Agreement are inserted solely for 
the convenience of reference and are not a part of and are not intended to govern, limit, or aid in 
the construction or interpretation of any term or provision hereof.

11.04. GOVERNING LAW; SUBMISSION TO JURISDICTION; SELECTION OF 
FORUM.  THIS AGREEMENT IS TO BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO 
CONTRACTS MADE AND TO BE PERFORMED IN SUCH STATE, WITHOUT GIVING 
EFFECT TO THE CONFLICT OF LAWS PRINCIPLES THEREOF.  Each Party hereto agrees 
that it shall bring any action or proceeding in respect of any claim arising out of or related to this 
Agreement in the Bankruptcy Court (or court of proper appellate jurisdiction) (the “Chosen 
Court”), and solely in connection with claims arising under this Agreement: (a) irrevocably 
submits to the exclusive jurisdiction of the Chosen Court; (b) waives any objection to laying 
venue in any such action or proceeding in the Chosen Court; and (c) waives any objection that 
the Chosen Court is an inconvenient forum or does not have jurisdiction over any Party hereto or 
constitutional authority to finally adjudicate the matter.  

11.05. Trial by Jury Waiver.  EACH PARTY HERETO IRREVOCABLY WAIVES 
ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING 
OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY.
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11.06. Execution of Agreement.  This Agreement may be executed and delivered in any 
number of counterparts and by way of electronic signature and delivery, each such counterpart, 
when executed and delivered, shall be deemed an original, and all of which together shall 
constitute the same agreement.  Except as expressly provided in this Agreement, each individual 
executing this Agreement on behalf of a Party has been duly authorized and empowered to 
execute and deliver this Agreement on behalf of said Party.

11.07. Joinder of BM1/U.S. Bank.  Each of BM1 and/or U.S. Bank Trust National 
Association (solely in its capacity as Owner Trustee for Mansfield 2007 Trust F) (the “Trust F 
Owner Trustee”) shall become a Party solely to the same extent as MetLife and the Owner 
Trustee, and become obligated as such a Party solely to the extent that (i) BM1 or the Trust F 
Owner Trustee, as applicable, and the Company execute a joinder agreement in the form attached 
hereto as Exhibit D (an “OP/OT Joinder Agreement”), and (ii) such OP/OT Joinder 
Agreement is delivered by the Company to counsel to the Parties within three (3) business days 
following the execution thereof.

11.08. Rules of Construction. When a reference is made in this Agreement to a section 
or exhibit, such reference shall be to a section or exhibit, respectively, of or attached to this 
Agreement unless otherwise indicated. Unless the context of this Agreement otherwise requires, 
(a) words using the singular or plural number also include the plural or singular number, 
respectively, (b) the terms “hereof,” “herein,” “hereby” and derivative or similar words refer to 
this entire Agreement, (c) the words “include,” “includes” and “including” when used herein 
shall be deemed in each case to be followed by the words “without limitation,” and (d) the word 
“or” shall not be exclusive and shall be read to mean “and/or.” “Writing,” “written” and 
comparable terms refer to printing, typing and other means of reproducing words (including 
electronic media) in a visible form, and any requirement that any notice, consent or other 
information shall be provided “in writing” shall include email.  Any reference to “business day” 
means any day, other than a Saturday, a Sunday or any other day on which banks located in New 
York, New York are closed for business as a result of federal, state or local holiday and any other 
reference to day means a calendar day.

11.09. Interpretation; Representation by Counsel. This Agreement is the product of 
negotiations among the Parties and in the enforcement or interpretation hereof, is to be 
interpreted in a neutral manner, and any presumption with regard to interpretation for or against 
any Party by reason of that Party having drafted or caused to be drafted this Agreement, or any 
portion hereof, shall not be effective in regard to the interpretation hereof.  The Parties were each 
represented by counsel during the negotiations and drafting of this Agreement and continue to be 
represented by counsel and, therefore, waive the application of any law, regulation, holding or 
rule of construction (a) providing that ambiguities in an agreement or other document shall be 
construed against the party drafting such agreement or document or (b) any Party with a defense 
to the enforcement of the terms of this Agreement against such Party based upon lack of legal 
counsel.

11.10. Successors and Assigns; No Third Party Beneficiaries.  This Agreement is 
intended to bind and inure to the benefit of the Parties and their respective successors and 
permitted assigns, as applicable.  There are no third party beneficiaries under this Agreement, 
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and the rights or obligations of any Party under this Agreement may not be assigned, delegated, 
or transferred to any other person or entity.

11.11. Notices.  All notices hereunder shall be deemed given if in writing and delivered 
by electronic mail, courier, or registered or certified mail (return receipt requested) to the 
following addresses (or at such other addresses as shall be specified by like notice):

(a) if to the Debtors, to the electronic mail addresses set forth below such 
Party’s signature, as the case may be, with copies to:

FirstEnergy Solutions Corp. 
341 White Pond Drive
Akron, OH 44320
Fax: 
Attention: Rick Giannantonio, General Counsel
Email: giannanr@firstenergycorp.com

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park
New York, NY 10036
Attention: Ira Dizengoff; Brad Kahn
Email address: idizengoff@akingump.com; 
bkahn@akingump.com

Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N.W. 
Washington, DC 20036
Attention: Scott Alberino
Email address: salberino@akingump.com

(b) if to the Ad Hoc Noteholder Group, to the electronic mail addresses set 
forth below such Party’s signature (or as directed by any Permitted Transferee thereof), as the 
case may be, with copies to:

Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas
New York, New York 10036
Attention: Joshua K. Brody
Email address: jbrody@kramerlevin.com

(c) if to the Mansfield Certificateholder Group, to the electronic mail 
addresses set forth below such Party’s signature (or as directed by any Permitted Transferee 
thereof), as the case may be, with copies to:

O’Melveny & Myers LLP
7 Times Square
New York, New York 10036
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Attention: Andrew Parlen
Email address: aparlen@omm.com

Latham & Watkins LLP
885 Third Avenue
New York, New York 10022
Attention: George Davis
Email address: george.davis@lw.com

(d) if to MetLife, to the electronic mail addresses set forth below such 
Party’s signature with copies to:

Sidley Austin LLP
555 West Fifth Street, Suite 4000
Los Angeles, CA 90013
Attention: Jennifer C. Hagle
Email address: jhagle@sidley.com

(e) if to the Owner Trustee, to the electronic mail addresses set forth 
below such Party’s signature with copies to MetLife and its above-listed counsel and:

U.S Bank Trust National Association
300 Delaware Avenue, 9th Floor
Wilmington, DE 19801
Attention: Corporate Trust Services

U.S. Bank Trust National Association
190 S. LaSalle St., 10th Floor
MK-IL-SL10
Chicago, IL 60603
Attention: Brad Zwetzig
Email address: brad.zwetzig@usbank.com

Seward & Kissel LLP
One Battery Park Plaza
New York, NY 10004
Attention: John Ashmead and Gregg Bateman
Email address:  ashmead@sewkis.com and bateman@sewkis.com

(f) if to WSFS, to the electronic mail addresses set forth below such 
Party’s signature (or as directed by any Permitted Transferee thereof), as the case may be, with 
copies to:

Kilpatrick Townsend & Stockton LLP
1100 Peachtree Street NE, Suite 2800
Atlanta, GA 30309
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Attention: Todd Meyers
Email address: TMeyers@kilpatricktownsend.com

or such other address as may have been furnished by a Party to each of the other Parties by 
notice given in accordance with the requirements set forth above.  Any notice given by delivery, 
mail (electronic or otherwise), or courier shall be effective when received.

11.12. Independent Analysis.  Each Party hereby confirms that its decision to execute 
this Agreement has been based upon its independent assessment of documents and information 
available to it, as it has deemed appropriate.

11.13. Waiver.  If this Agreement is terminated for any reason, the Parties fully reserve 
any and all of their rights.  Pursuant to Federal Rule of Evidence 408 and any other applicable 
rules of evidence, this Agreement and all negotiations relating hereto shall not be admissible into 
evidence in any proceeding other than a proceeding to enforce its terms or the payment of 
damages to which a Party may be entitled under this Agreement.

11.14. Relationship Among Parties.  Notwithstanding anything herein to the contrary, 
(i) the duties and obligations of the Parties under this Agreement shall be several, not joint, 
(ii) no Party shall have any responsibility by virtue of this Agreement for any trading by any 
other entity; (iii) no prior history, pattern, or practice of sharing confidences among or between 
the Parties shall in any way affect or negate this Agreement; (iv) the Parties hereto acknowledge 
that this Agreement does not constitute an agreement, arrangement or understanding with respect 
to acting together for the purpose of acquiring, holding, voting or disposing of any equity 
securities of the Debtors and the Parties do not constitute a “group” within the meaning of Rule 
13d-5 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”); (v) none 
of the Parties shall have any fiduciary duty, any duty of trust or confidence in any form, or other 
duties or responsibilities in any kind or form to each other; and (vi) no action taken by any Party 
pursuant to this Agreement shall be deemed to constitute or to create a presumption by any of the 
Parties that the Parties are in any way acting in concert or as such a “group.”  

11.15. Specific Performance.  It is understood and agreed by the Parties that money 
damages would be an insufficient remedy for any breach of this Agreement by any Party and 
each non-breaching Party shall be entitled to specific performance and injunctive or other 
equitable relief (without the posting of any bond and without proof of actual damages) as a 
remedy of any such breach, including an order of a court of competent jurisdiction requiring any 
Party to comply promptly with any of its obligations hereunder.  All rights, powers, and remedies 
provided under this Agreement or otherwise available in respect hereof at law or in equity shall 
be cumulative and not alternative, and the exercise of any right, power, or remedy thereof by any 
Party shall not preclude the simultaneous or later exercise of any other such right, power, or 
remedy by such Party or any other Party.

11.16. Several, Not Joint and Several, Obligations.  Except as otherwise expressly set 
forth herein, the agreements, representations, warranties, liabilities and obligations of the Parties 
under this Agreement are, in all respects, several and not joint and several.
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11.17. Severability and Construction.  If any provision of this Agreement shall be held 
by a court of competent jurisdiction to be illegal, invalid, or unenforceable, in whole or in part, 
the remaining provisions shall remain in full force and effect.  Upon any such determination of 
invalidity, the Parties shall negotiate in good faith to modify this Agreement so as to effect the 
original intent of the Parties as closely as possible in a reasonably acceptable manner in order 
that the transactions contemplated hereby are consummated as originally contemplated to the 
greatest extent possible.

11.18. Public Disclosure.  Any public filing of this Agreement, with the Bankruptcy 
Court or otherwise, that includes executed signature pages to this Agreement shall include such 
signature pages only in redacted form with respect to the Creditor Claims held by each 
Supporting Creditor (provided that the holdings disclosed in such signature pages may be filed in 
unredacted form with the Bankruptcy Court under seal). 

11.19. Remedies Cumulative.  All rights, powers, and remedies provided under this 
Agreement or otherwise available in respect hereof at law or in equity shall be cumulative and 
not alternative, and the exercise of any right, power, or remedy thereof by any Party shall not 
preclude the simultaneous or later exercise of any other such right, power, or remedy by such 
Party.

11.20. Settlement Discussions.  This Agreement is part of a proposed settlement of 
matters that could otherwise be the subject of litigation among the Parties.  Pursuant to Rule 408 
of the Federal Rules of Evidence, any applicable state rules of evidence and any other applicable 
law, foreign or domestic, this Agreement and all negotiations relating thereto shall not be 
admissible into evidence in any proceeding other than a proceeding to enforce its terms.

[Remainder of page intentionally left blank.]
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Signature Page to Process Support Agreement

FIDELITY ADVISOR SERIES I: Fidelity Advisor Balanced Fund - High Grade Sub

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: ___ ___________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY ADVISOR SERIES II: Fidelity Advisor Limited Term Bond Fund

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY CENTRAL INVESTMENT PORTFOLIOS II LLC: Fidelity Investment Grade 
Bond Central Fund

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY GARRISON STREET TRUST: Fidelity Variable Insurance Products 
Investment Grade Central Fund

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY INCOME FUND: Fidelity Total Bond Fund – High Grade Sub

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: __ ____________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY PURITAN TRUST: Fidelity Balanced Fund – High Grade Sub

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY PURITAN TRUST: Fidelity Puritan Fund – High Grade Sub

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY SALEM STREET TRUST: Fidelity Investment Grade Bond Fund

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50

18-50757-amk    Doc 55-4    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 28 of 100

Attachment C



Signature Page to Process Support Agreement

FIDELITY SALEM STREET TRUST: Fidelity Series Investment Grade Bond Fund –
Investment Grade Subportfolio

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50

18-50757-amk    Doc 55-4    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 29 of 100

Attachment C



Signature Page to Process Support Agreement

FIDELITY U.S. BOND INVESTMENT TRUST

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized 

By: _______________________________________ 
Name:  Marcus Spector
Title:    Deputy Treasurer

Notice Address: 245 Summer Street
Boston, MA 02210

Attn: Marcus Spector
Email: Marcus.spector@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

ALLIANZ VARIABLE INSURANCE PRODUCTS TRUST - AZL Pyramis Total Bond 
Fund - Core Sub Account

 By:  FIAM LLC, solely in its capacity as Investment Advisor, Sub-Advisor, Attorney-in-Fact 
or as otherwise authorized 

By: _______________________________________ 
Name:  Daniel Campbell
Title:    Vice President, Treasury

Notice Address: 900 Salem Street
Smithfield, RI 02917

Attn: Daniel Campbell
Email: Daniel.campbell@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

ALLIANZ VARIABLE INSURANCE PRODUCTS TRUST - AZL Pyramis Multi-Strategy 
Fund – Core Sub Account

 By:  FIAM LLC, solely in its capacity as Investment Advisor, Sub-Advisor, Attorney-in-Fact 
or as otherwise authorized

By: _______________________________________ 
Name:  Daniel Campbell
Title:    Vice President, Treasury

Notice Address: 900 Salem Street
Smithfield, RI 02917

Attn: Daniel Campbell
Email: Daniel.campbell@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIAM BROAD MARKET DURATION FUND, LLC

 By:  FIAM LLC, solely in its capacity as Investment Advisor, Sub-Advisor, Attorney-in-Fact 
or as otherwise authorized

By: _______________________________________ 
Name:  Daniel Campbell
Title:    Vice President, Treasury

Notice Address: 900 Salem Street
Smithfield, RI 02917

Attn: Daniel Campbell
Email: Daniel.campbell@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIDELITY RUTLAND SQUARE TRUST II:  Strategic Advisers Core Income Fund –
FIAM Core Investment Grade Subportfolio

By:  FIAM LLC, solely in its capacity as Investment Advisor, Sub-Advisor, Attorney-in-Fact 
or as otherwise authorized 

By: _______________________________________ 
Name:  Daniel Campbell
Title:    Vice President, Treasury

Notice Address: 900 Salem Street
Smithfield, RI 02917

Attn: Daniel Campbell
Email: Daniel.campbell@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement

FIAM GROUP TRUST FOR EMPLOYEE BENEFIT PLANS: FIAM Broad Market 
Duration Commingled Pool  

By: FIDELITY INSTITUTIONAL ASSET MANAGEMENT TRUST COMPANY, solely in its 
capacity as Trustee, Investment Advisor, Sub-Advisor, Attorney-in-Fact or as otherwise 
authorized

By: _______________________________________ 
Name:  Daniel Campbell
Title:    Vice President, Treasury

Notice Address: 900 Salem Street
Smithfield, RI 02917

Attn: Daniel Campbell
Email: Daniel.campbell@fmr.com

With a copy to: 
Christine Ayotte-Brennan
Fidelity Investment, Fixed Income
1 Spartan Way, TS2T
Merrimack, NH 03054 
Christine.ayotte-brennan@fmr.com 

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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Signature Page to Process Support Agreement 

WILMINGTON SAVINGS FUND SOCIETY, FSB, 
solely for purposes of the Mansfield Issues Protocol, and solely in its capacity as the indenture 
trustee for the lessor notes issued under six indentures with Mansfield 2007 Trusts A-F and its 
capacity as pass through trustee under the pass through trust agreement with FirstEnergy 
Generation, LLC and FirstEnergy Solutions Corp. for the pass through certificates issued in 
connection with the sale-leaseback transaction for Unit 1 of the Bruce Mansfield Plant

By: 

Name:  Patrick J. Healy

Title:  _____________________

Notice Address: Wilmington Savings Fund Society, FSB
500 Delaware Avenue

Wilmington, Delaware 19801
Attn: Mr. Patrick J. Healy
Fax: (302) 421-9137
Email: phealy@wsfsbank.com
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FORM OF JOINDER AGREEMENT

This Joinder Agreement to the Process Support Agreement, dated as of March [   ], 2018, 
by and among the Debtors and certain holders of Creditor Claims that are signatory thereto (as 
amended, supplemented or otherwise modified, the “Support Agreement), is executed and 
delivered by __________________ (the “Joining Party”) as of _________ __, 201[8].  
Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the 
Support Agreement.

1. Agreement to be Bound.  The Joining Party hereby agrees to be bound by 
all of the terms of the Support Agreement, attached to this Joinder as Annex I (as the same may 
be hereafter amended, restated or otherwise modified from time to time), including the 
commitments of the Parties set forth in Section 5.  The Joining Party shall hereafter be deemed to 
be a “Supporting Party” and a “Party” for all purposes under the Support Agreement.  

2. Representations and Warranties.  The Joining Party hereby makes the 
representations and warranties to the other Parties as set forth in Sections 7.01 and 7.02 of the 
Support Agreement as of the effective date of this Joinder Agreement.

3. Effectiveness.  This Joinder Agreement shall become effective upon (i) 
delivery by the Joining Party of this Joinder Agreement, executed by the Joining Party, to 
counsel to the Company and (ii) the Company countersigning this Joinder Agreement, solely to 
reflect its acknowledgement of the Joining Party becoming a Party to the Support Agreement, 
and this Joinder Agreement shall terminate in accordance with Section 10 of the Support 
Agreement.   

4. Governing Law.  This Joinder Agreement shall be governed by and 
construed in accordance with the laws of the State of New York applicable to contracts made and 
to be performed in such state, without giving effect to the conflict of law principles thereof.  

* * * * *

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Joining Party has caused this Joinder Agreement to be 
executed as of the date first written above. 

[NAME OF INSTITUTION]

By:  
Name:  

Title:  

Principal amount of Pollution Control Notes:  $ 

Principal amount of Unsecured Notes:  $ 

Principal amount of Pass-Through Certificates:  $ 

Other claims (specify type and amount):  $ 

Notice Address:

Attn:

Fax:
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Email:

18-50757-amk    Doc 55-4    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 51 of 100

Attachment C



ACKNOWLEDGED AND AGREED:

FIRSTENERGY SOLUTIONS CORP., on behalf 
of itself and its affiliated Debtors 

By:
Name:
Title:
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Execution Version

1

FirstEnergy Solutions Corp., et al.
Process Support Agreement Term Sheet 

March 30, 2018 

The following is a summary of terms of an agreement with respect to certain aspects of a 
restructuring of FirstEnergy Solutions Corp. (“FES”) and certain of its subsidiaries and affiliates, which 
agreement would be incorporated into a process support agreement (the “PSA”) among (i) FES, 
FirstEnergy Nuclear Operating Company (“FENOC”), and each of their respective direct and indirect 
subsidiaries (collectively, the “Company”), (ii) the ad hoc group of certain holders of (x) pollution control 
revenue bonds supported by notes (the “PCNs”) issued by FirstEnergy Generation, LLC (“FG”) and 
FirstEnergy Nuclear Generation, LLC (“NG”) and (y) certain unsecured notes (the “FES Notes”) issued 
by FES (collectively, the “Ad Hoc Noteholder Group”), and (iii) the ad hoc group of certain holders of 
pass-through certificates issued in connection with the sale-leaseback transaction for Unit 1 of the Bruce-
Mansfield plant (the “Mansfield Certificateholders Group”, and, together with the Ad Hoc Noteholder 
Group, the “Supporting Parties”); (iv) solely for purposes of the Mansfield Issues Protocol (as defined 
herein) and Section 1, 2, 3 (solely with respect to the Mansfield Issues Protocol and this Term Sheet), 4, 
5, 7.01, 8, 9, 10.02, 10.03, and 11 of the PSA, (x) MetLife Capital, Limited Partnership (in its capacity as 
Owner Participant of Mansfield 2007 Trusts A-E) (“MetLife”) and (y) U.S. Bank Trust National 
Association (in its capacity as Owner Trustee for Mansfield 2007 Trusts A-E and solely in the event that 
BM1, LLC (in its capacity as Owner Participant for Mansfield 2007 Trust F, “BM1,” and together with 
MetLife, the “Owner Participants”) directs U.S. Bank Trust National Association to execute a joinder to 
the PSA, then also in its capacity as Owner Trustee of the Mansfield 2007 Trust F (together with its 
successors and assigns, the “Owner Trustee”); and (v) solely for purposes of the Mansfield Issues 
Protocol (as defined herein), Wilmington Savings Fund Society, FSB, solely in its capacity as the 
indenture trustee for the lessor notes issued under six indentures with Mansfield 2007 Trusts A-F and its 
capacity as pass through trustee under the pass through trust agreement with FG and FES for the pass 
through certificates issued in connection with the sale-leaseback transaction for Unit 1 of the Bruce 
Mansfield Plant (“WSFS”).  This term sheet collectively refers to the Company, the Supporting Parties, 
WSFS, MetLife and the Owner Trustee as the “Parties” and each individually as a “Party.”  

THIS TERM SHEET DOES NOT CONSTITUTE AN OFFER OR A LEGALLY BINDING 
OBLIGATION OF THE COMPANY OR ANY OTHER PARTY, NOR DOES IT CONSTITUTE 
AN OFFER OF SECURITIES OR A SOLICITATION OF THE ACCEPTANCE OR REJECTION 
OF ANY CHAPTER 11 PLAN FOR PURPOSES OF SECTIONS 1125 AND 1126 OF THE 
BANKRUPTCY CODE. 

THIS TERM SHEET IS A SETTLEMENT PROPOSAL IN FURTHERANCE OF 
SETTLEMENT DISCUSSIONS.  ACCORDINGLY, THIS TERM SHEET IS PROTECTED BY 
RULE 408 OF THE FEDERAL RULES OF EVIDENCE AND ANY OTHER APPLICABLE 
STATUTES OR DOCTRINES PROTECTING THE USE OR DISCLOSURE OF 
CONFIDENTIAL SETTLEMENT DISCUSSIONS.  THIS TERM SHEET AND THE 
INFORMATION CONTAINED HEREIN SHALL REMAIN STRICTLY CONFIDENTIAL. 

Commencement of 
Chapter 11 Cases 

The Company shall commence voluntary chapter 11 cases (the “Chapter 11 Cases”) by 
no later than April 1, 2018 (the “Petition Date”) in the United States Bankruptcy Court 
for the Northern District of Ohio (the “Bankruptcy Court”). 

The Company shall provide the Supporting Parties with draft copies of all first and 
second day motions, applications and proposed orders that the Company intends to file 
with the Bankruptcy Court and shall consult in good faith with the Supporting Parties 
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regarding the form and substance of each proposed pleading and such pleadings, 
applications and proposed orders shall be reasonably acceptable to the Supporting 
Parties.  The Company shall, to the extent practicable, provide these draft copies 
sufficiently in advance of filing to give the Supporting Parties a meaningful 
opportunity to comment.  The Supporting Parties shall support and not object to entry 
of such orders, provided (a) the Supporting Parties have sufficient time in advance of 
filing to meaningfully review and comment and (b) that such proposed orders, orders 
for relief, and the relief granted must be reasonably acceptable to the Supporting 
Parties.

Prior to the Petition Date, the Company and the Supporting Parties shall use 
commercially reasonable efforts to enter into a definitive PSA which shall reflect the 
terms contained herein and such other terms and conditions customary for a transaction 
of this type and acceptable to the Parties.  The PSA shall become effective as to all 
Parties upon execution by (i) the Company, (ii) beneficial holders of at least 50% of the 
outstanding amount of PCNs and FES Notes, in the aggregate, (iii) a majority of the 
Bruce Mansfield Facility pass-through certificate holders, (iv) MetLife, (v) the Owner 
Trustee, and (vi) WSFS.

The Company and the Supporting Parties shall use commercially reasonable efforts to 
obtain entry of an order within thirty (30) calendar days of the Petition Date 
authorizing the Company to enter into the PSA.

Commencement of 
Sale and Investor 
Solicitation Process 

Nuclear Assets. Prior to the date that is 180 calendar days following the Petition Date, 
the Company shall not, and shall cause each of its subsidiaries and its and their 
directors, officers, and other business consultants, representatives, advisors, and agents 
not to, directly or indirectly:

o initiate, solicit or encourage any inquiries with respect to, or the making 
of, any proposal or offer that constitutes or could reasonably be expected 
to lead to, a sale, reorganization or recapitalization of any or all of the 
nuclear generation assets (the “Nuclear Assets”) owned by NG (a 
“Nuclear Transaction”);

o enter into, engage in, continue or otherwise participate in any 
discussions or negotiations in connection with (or any offer or proposal 
for) any Nuclear Transaction, or provide any confidential information or 
data to any person or entity (other than the Supporting Parties and any 
statutory creditors’ committee), concerning the Company for the purpose 
of initiating, soliciting or encouraging any Nuclear Transaction or 
otherwise knowingly facilitate or encourage any effort or attempt to 
make, finance or implement any Nuclear Transaction; or

o approve or recommend, or make any public statement regarding or enter 
into, any agreement, agreement in principle, understanding, term sheet, 
letter of intent, purchase agreement, option or similar contract, 
instrument or arrangement with respect to a Nuclear Transaction.

During the 180 calendar days following the Petition Date, the Company and the Ad
Hoc Noteholder Group shall, in good faith, evaluate and negotiate a standalone 
reorganization plan with respect to the Nuclear Assets (the “Nuclear Assets 
Negotiation Period”), and the Company shall keep the Mansfield Certificateholders 
Group, MetLife and the Owner Trustee reasonably apprised of updates regarding such 
negotiations (including the material terms of the potential transactions for the Nuclear 
Assets being discussed in connection therewith).  Notwithstanding the foregoing, 
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nothing herein shall prevent the Company from evaluating any initially unsolicited 
proposals, bids or inquiries regarding the Nuclear Assets (a “Nuclear Asset Proposal”).

During the Nuclear Assets Negotiation Period, the Company shall promptly within one 
(1) business day notify the Supporting Parties each time a Nuclear Asset Proposal is 
received, and shall keep the Supporting Parties apprised of the Company’s evaluation 
of such Nuclear Asset Proposal. 

Following the Nuclear Assets Negotiation Period, the Company shall consult with and 
provide each Supporting Party with all relevant information and documentation in 
connection with any proposals or bids submitted for the Nuclear Assets, including any 
bids received from one or more Supporting Parties and any other person or entity; 
provided, however, such information shall only be given pursuant to applicable non-
disclosure agreements and upon the written confirmation by the Supporting Party that 
it will not participate in the Nuclear Transaction as a bidder or equity or debt investor 
of a bidder.  Notwithstanding the foregoing, nothing herein shall limit the right of 
holders of secured pollution control notes issued by NG to receive information (or the 
Company’s ability to refuse a request for such information) subject to the Debtors’ 
agreement to furnish such information) regarding a Nuclear Asset Proposal in 
connection with potential credit bidding.  

Other Assets. The Company shall, in consultation with the Supporting Parties, 
commence a sale and investor solicitation process (the “Sale Process”) for the fossil 
assets owned by FG (the “Fossil Assets”), provided that any sale of the Bruce 
Mansfield Facility shall be subject to the Mansfield Issues Protocol (as defined herein), 
and shall continue the Sale Process previously commenced for the retail book assets 
(the “Retail Book Assets”), it being understood that the Sale Process may contemplate 
selling, or pursuing a plan of reorganization for various assets together or separately.   

The Company shall periodically update the Supporting Parties, MetLife and the Owner 
Trustee, and consult with the Supporting Parties (subject to applicable privilege, 
regulatory and confidentiality restrictions) on the Sale Process, including, without 
limitation, by (a) providing the Supporting Parties with advance copies of any 
confidential information memoranda and similar marketing materials; (b) consulting 
with the Supporting Parties concerning the bidding procedures and Sale Process 
milestones; (c) providing the Supporting Parties with all relevant information and 
documentation in connection with any bids submitted for the Fossil Assets, and/or 
Retail Book Assets, so long as the requesting Supporting Party submits in writing that 
it will not participate in the applicable bidding process; and (d) holding recurring 
meetings or conference calls between the Company and the Supporting Parties 
concerning developments in the Sale Process, so long as the participating Supporting 
Party submits in writing that it will not participate in the applicable bidding process 
and has not withdrawn such submission.  Notwithstanding the foregoing, nothing 
herein shall limit the right of holders of secured pollution control notes issued by FG to 
receive information (or the Company’s ability to refuse a request for such information) 
regarding the Sale Process in connection with potential credit bidding.

The Company shall provide the Supporting Parties draft copies of all motions, 
applications and proposed orders related to the Sale Process that the Company intends 
to file with the Bankruptcy Court regarding the Sale Process and shall consult in good 
faith regarding the form and substance of each proposed pleading, so long as the 
participating Supporting Party has not participated in the applicable bidding process.   

The Company and the Supporting Parties shall consult and coordinate with each other 
regarding their applicable lobbying and other efforts to obtain state and/or federal 
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legislative and regulatory relief for the Company’s generating assets.  

Employee Retention 
and Severance 
Programs

Existing Plans. The Company shall seek approval of, among other things, (i) the 2018 
Short Term Incentive Plan and 2018 Annual Incentive Plan, FE’s short term incentive 
plans in which represented employees participate, and the 2016-2018 FE Corp. long 
term incentive plan, (ii) the Key Employee Retention Plan and other existing retention 
arrangements, (iii) a FENOC retention plan to retain employees through the 
decommissioning of NG’s nuclear plants, and (iv) the Company’s existing severance 
policies in each case in connection with the first and second day motions (items (i) 
through (iv), collectively, the “Existing Plans”).  The Company shall consult with the 
Supporting Parties in good faith on the form and substance of such Existing Plans and 
they shall be reasonably acceptable to the Supporting Parties.

Supplemental Plans. The Company may implement a supplemental employee retention 
and severance program to facilitate and support the Sales Process (the “Supplemental 
Plans”).  The Company shall consult with the Supporting Parties in good faith on the 
form and substance of such program and such program shall be reasonably acceptable 
to the Supporting Parties.

The Supporting Parties agree that they will engage in good faith discussions with the 
Company to support the approval and implementation of the Existing Plans and 
Supplemental Plans, including, without limitation, supporting any motions to approve 
such plans.

Mansfield Issues 
Protocol

The Company, the Supporting Parties and WSFS shall agree on a protocol to conduct 
the Sale Process for the assets constituting the Bruce Mansfield Facility, including 
Units 1, 2, and 3 (collectively, the “Mansfield Plant”) and to investigate, evaluate and 
negotiate a proposed resolution of claim allowance and insurance related issues 
(“Mansfield Issues Protocol”). The Mansfield Issues Protocol shall be in form and 
substance reasonably acceptable to the Company, the Supporting Parties, WSFS, 
MetLife and the Owner Trustee and is attached to the PSA as Exhibit C.

Conduct of Business The Company (i) shall operate its business in the ordinary course (considering the fact 
and impact of the Chapter 11 Cases), including but not limited to using their 
commercially reasonable efforts to preserve their assets and their business 
relationships, continuing to operate their billing and collection procedures, and 
maintaining their business records in accordance with their past practices, and (ii) shall 
give reasonable notice to, and consult with, the Supporting Parties prior to entering into 
any transactions that are outside the ordinary course of business; provided, however,
any Nuclear Transaction shall be subject to the provisions set forth in the PSA.

The Company shall consult with the Supporting Parties on the development of capacity 
auction strategies and on other such operational matters and shall work in good faith to 
effectuate a mutually acceptable capacity auction strategy.  

Payment of 
Professional Fees

Subject to the entry of an order by the Bankruptcy Court authorizing the Company’s entry 
into and performance under the PSA:

The Company shall pay reasonable and documented hourly and monthly professional 
fees and expenses of the following advisors to the Ad Hoc Noteholder Group: Kramer 
Levin Naftalis & Frankel LLP, GLC Advisors & Co., LLC, Baker & Hostetler LLP, a 
nuclear regulatory counsel, and a technical advisor, as adequate protection during the 
Chapter 11 Cases and in consideration of the obligations undertaken by the Ad Hoc 
Noteholder Group under the PSA.
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The Ad Hoc Noteholder Group shall not, and shall take commercially reasonable 
efforts to cause the applicable collateral indenture trustees to not, seek any form of 
adequate protection other than (i) payment of such trustees’ legal fees (including as 
provided in the PSA), (ii) replacement liens on property constituting the collateral of 
FE or the members of the Ad Hoc Noteholder Group, as applicable, in each case solely 
to the extent of any postpetition diminution in value, and (iii) superpriority claims to 
the extent of any diminution in value.  For the avoidance of doubt, such adequate 
protection shall not include any liens in or superpriority claims on avoidance actions, 
the proceeds thereof, or any other unencumbered property of the Company.

The Company shall pay certain fees and expenses of the Mansfield Certificateholders 
Group, WSFS, MetLife and the Owner Trustee in accordance with the terms and 
conditions of the Mansfield Issues Protocol.  
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JOINT STIPULATION CONCERNING REJECTION OF REJECTED OPERATIVE 
DOCUMENTS, SCHEDULE AND PROTOCOL FOR DETERMINATION OF CLAIMS 

OF MANSFIELD PARTIES, AND OTHER MATTERS RELATED TO BRUCE 
MANSFIELD UNIT 1 

WHEREAS the parties to this “Stipulation and Protocol” are as follows: FirstEnergy 

Solutions Corp. (“FES”) and its subsidiaries and affiliates, including FirstEnergy Generation,

LLC (“FG”), FirstEnergy Generation Mansfield Unit 1 Corp. (“FGMUC”), and FirstEnergy 

Nuclear Operating Company (“FENOC” and, collectively with FES, its subsidiaries and 

affiliates, FGMUC, and FG, the “Debtors”); U.S. Bank National Association (in its capacity as 

Owner Trustee for Mansfield 2007 Trusts A-E and, solely in the event that BM1, LLC (in its 

capacity as Owner Participant for Mansfield 2007 Trust F, “BM1,” and together with MetLife, 

the “Owner Participants”) determines to execute a joinder to this Stipulation and Protocol, then 

also in its capacity as Owner Trustee for Mansfield 2007 Trust F (together with its successors 

and assigns, the “Owner Trustee”); MetLife Capital, Limited Partnership (in its capacity as 

Owner Participant of Mansfield 2007 Trusts A-E) (“MetLife”); BM1 (to the extent BM1 

determines to execute a joinder to this Stipulation and Protocol); the ad hoc group of certain 

holders of pass-through certificates issued in connection with the sale-leaseback transaction (the 

“Mansfield Sale-Leaseback Transaction”) for Unit 1 of the Bruce Mansfield Plant (the 

“Mansfield Certificateholders Group”); Wilmington Savings Fund Society, FSB (solely in its 

capacity as the indenture trustee for the lessor notes issued under six indentures with Mansfield 

2007 Trusts A-F and its capacity as pass through trustee under the pass through trust agreement 

with FG and FES (the “PTTA”) for the pass-through certificates, which were issued in 

connection with the Mansfield Sale-Leaseback Transaction, the “Indenture Trustee,” and, 

collectively with MetLife, BM1 (to the extent BM1 determines to execute a joinder to this 
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Stipulation and Protocol), the Owner Trustee and the Mansfield Certificateholders Group, the 

“Mansfield Parties”; provided, that for purposes of paragraph 32, only the Mansfield 

Certificateholders Group and Indenture Trustee shall constitute “Mansfield Parties”); the official 

committee of unsecured creditors (the “Committee” (to the extent the Committee determines to 

execute a joinder to this Stipulation and Protocol)); and the ad hoc group of certain holders of (x) 

pollution control revenue bonds supported by notes issued by FG  and FirstEnergy Nuclear 

Generation, LLC and (y) certain unsecured notes issued by FES (collectively, the “Ad Hoc 

Noteholder Group”) (the Debtors, the Mansfield Parties, the Committee (if it agrees to 

participate), and the Ad Hoc Noteholder Group, collectively, the “Parties”, and each, 

individually, a “Party”).

WHEREAS certain of the Parties have executed that certain Process Support Agreement

dated as of March 30, 2018 (the “Process Support Agreement”)1 by which those Parties, among 

others, have agreed to certain processes and protocols to pursue an orderly and value-maximizing 

restructuring of the Debtors.

WHEREAS FG is party to (a) certain Facility Leases (the “Mansfield Facility 

Agreements”) with Mansfield 2007 Trusts A-F relating to an undivided interest (the “Undivided 

Interest”) in 93.825% of Unit 1 (“Unit 1”) of the Bruce Mansfield Plant;2 (b) certain 

Participation Agreements, dated as of June 26, 2007 with FES, Mansfield 2007 Trusts A-F, the 

Owner Participants, and certain other parties (each, a “Participation Agreement” and collectively, 

the “Participation Agreements”) relating to the Undivided Interest; and (c) the other Operative 

Documents (as defined in the Participation Agreements);

1 Capitalized terms used and not defined herein shall have the definitions assigned to them in the Process 
Support Agreement.

2 FG subsequently assigned its leasehold interest in Unit 1 to FGMUC.
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WHEREAS in connection with the Mansfield Facility Agreements, FES guaranteed 

certain obligations of FG under the Mansfield Facility Agreements and other Operative 

Documents;

WHEREAS the Parties anticipate that, upon commencing the Chapter 11 Cases, the 

Debtors will file a motion seeking to reject (the “Rejection Motion”) the Mansfield Facility 

Agreements, the Participation Agreements and certain other Operative Documents listed in 

Exhibit 1 hereto (collectively the “Rejected Operative Documents”);

WHEREAS the Debtors acknowledge that the commencement of the Chapter 11 Cases 

constituted a “Lease Event of Default” under the Operative Documents;

WHEREAS the Mansfield Parties are party to or otherwise purport to have an interest in 

the Rejected Operative Documents;

WHEREAS the Debtors and certain other Parties may assert that the Mansfield Facility 

Agreements constitute true leases of real property and, therefore, that claims arising under the 

Mansfield Facility Agreements and certain other Operative Documents are subject to the 

damages cap of 11 U.S.C. § 502(b)(6) (the “502(b)(6) Cap”);  

WHEREAS the Mansfield Certificateholders Group and/or the Indenture Trustee may 

assert that the Mansfield Facility Agreements are not true leases and/or that some or all of the 

property subject to the Mansfield Facility Agreements is not real property, and, therefore, that 

the 502(b)(6) Cap does not apply to any claims arising under the Mansfield Facility 

Agreements; 

WHEREAS the Parties anticipate that these and other disputes may arise among the 

Parties concerning the allowance, amount, and characterization of the Mansfield Parties’ claims,

including but not limited to (i) the amount of any claims allowed under those certain Tax 
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Indemnity Agreements, dated as of July 1, 2007, between FG and the Owner Participants (the 

“Tax Indemnity Agreements”), and (ii) the Debtors against which the Mansfield Parties’ claims 

should be allowed;

WHEREAS this Stipulation and Protocol shall govern the process and schedule by 

which such disputes shall be litigated and endeavored to be resolved; 

WHEREAS the Parties further wish to cooperate in an effort to (i) maximize the value 

of the Bruce Mansfield Plant (including the Undivided Interest), including in connection with 

any potential sale process for such plant; (ii) maximize the value of any insurance claim related 

to the January 10, 2018 event at the Bruce Mansfield Plant (the “Bruce Mansfield Event”); and 

(iii) create a process to endeavor to resolve any disputes with respect to the foregoing;

IT IS HEREBY STIPULATED AND AGREED by and between the undersigned 

counsel for the Parties, subject to the termination of this Stipulation and Protocol in accordance 

with the Process Support Agreement (except as otherwise provided herein):

I. Rejection of the Rejected Operative Documents

1. On the Petition Date, the Debtors, in consultation with the Ad Hoc Noteholder 

Group, will file the Rejection Motion seeking rejection of the Rejected Operative Documents 

pursuant to section § 365(a) of title 11 of the United States Code (the “Bankruptcy Code”) and 

effective on a nunc pro tunc basis to the Petition Date.  From the Petition Date until entry of an 

order approving the Rejection Motion, the applicable Debtors shall, taking into account the fact 

and impact of the Bruce Mansfield Event, operate and maintain Unit 1 in accordance with the 

provisions of paragraph 31 of this Stipulation and Protocol.  Notwithstanding anything else to the 

contrary in this Stipulation and Protocol, but subject to the following proviso, the Debtors shall 

not be required to make any payments of Basic Rent or Supplemental Rent (as defined in the 

Participation Agreements) during such period and the Mansfield Parties waive any 
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administrative claims against the Debtors on account of such Basic Rent and Supplemental Rent 

obligations; provided, however, that such waiver shall be without prejudice to the Indenture 

Trustee’s right to seek, in lieu of such waived Basic Rent and Supplemental Rent, allowance of 

administrative expense claims for (x) any breach of the Debtors’ obligations to operate and 

maintain Unit 1 in accordance with this Stipulation and Protocol, and (y) the reasonable value of 

any benefits conferred upon the Debtors’ estates by virtue of the Debtors’ continued operation of 

the Undivided Interest during the postpetition period; provided, further that any party may 

contest the allowance and nature of any such claims.

2. A hearing before the Bankruptcy Court on approval of the Rejection Motion shall 

be scheduled and noticed for a date on or after 60 calendar days following the Petition Date, 

which date shall not be prior to the effective date of the Amended Operating Agreement (as 

defined below); provided, that notwithstanding the foregoing, such hearing shall take place on or 

prior to 120 days following the Petition Date.

3. Within 10 days of the Petition Date, the Mansfield Certificateholders Group, the 

Indenture Trustee, the Owner Trustee and MetLife (collectively, the “Consenting Parties”) shall, 

jointly or individually based on their respective preference, file a pleading indicating their 

consent, or in the case of the Indenture Trustee, the Owner Trustee and MetLife, lack of 

objection to rejection of the Rejected Operative Documents in accordance with this protocol, and 

no Party shall object to the relief sought in the Rejection Motion, provided, that the order 

granting the Rejection Motion shall be reasonably acceptable to the Consenting Parties and in all 

respects, and the Consenting Parties expressly reserve the right to object to entry of any order 

granting the Rejection Motion that is not reasonably acceptable to the Consenting Parties.  
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4. Rejection of the Rejected Operative Documents and the Consenting Parties’ 

consent thereto shall be without prejudice to the rights of the Parties to assert that the Mansfield 

Facility Agreements are not “true leases” for purposes of 11 U.S.C. § 502(b)(6) and without 

prejudice to any other arguments of the Parties relating to the characterization of the Mansfield 

Facility Agreements or to the allowance of any claim concerning the Rejected Operative 

Documents (including claims concerning or arising from the rejection thereof).

5. Subject to paragraph 6 of this Stipulation and Protocol, the Debtors shall not 

reject or seek to reject the Operating Agreement or any Operative Documents other than the 

Rejected Operative Documents (as defined in the Participation Agreement); provided, that the 

Debtors, in their sole discretion, may seek to reject such agreements upon the earliest of (x) a 

sale or other disposition of the Undivided Interest, (y) termination of the Parties’ obligations 

under this Stipulation and Protocol in accordance with the Process Support Agreement and (z) 

failure of the Debtors and the Mansfield Parties to reach agreement on the terms of an amended 

operating agreement with respect to Unit 1 of the Bruce Mansfield Plant on or before 120 days 

following the Petition Date.

6. Nothing in this Stipulation and Protocol shall be considered an amendment, 

modification, supplement or waiver to which the Owner Participants have consented for 

purposes of section 5(a)(2) of the Tax Indemnity Agreements and section 9.2(b) of the 

Participation Agreements.  Notwithstanding anything to the contrary in this Stipulation and 

Protocol, the Debtors, in consultation with the Ad Hoc Noteholder Group and the Mansfield 

Certificateholders Group, reserve the right to seek to reject the Tax Indemnity Agreements on 30 

days’ notice to parties in interest, including the Owner Participants, and all Parties reserve their 

rights with respect to such proposed rejection, including, without limitation, whether the Tax 
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Indemnity Agreements are executory contracts capable of being assumed or rejected under 

section 365 of the Bankruptcy Code.  The agreement by the Debtors to not seek to reject the Tax 

Indemnity Agreements in accordance with this Stipulation and Protocol (including not seeking 

such rejection on a nunc pro tunc basis to the Petition Date) shall be without prejudice to any 

arguments the Debtors or other parties may assert with respect to the allowance of claims arising 

under the Tax Indemnity Agreements and whether such claims are subject to the 502(b)(6) Cap.  

Further, notwithstanding the Debtors’ agreement not to reject the Tax Indemnity Agreement in 

accordance with this Stipulation and Protocol, the Owner Trustee, MetLife and, to the extent 

BM1 determines to execute a joinder to this Stipulation and Protocol, BM1, agree that any claim 

arising under the Tax Indemnity Agreements allowed against the Debtors shall be a prepetition 

general unsecured claim and shall not be entitled to administrative expense or priority status 

pursuant to Bankruptcy Code sections 503 and 507.

II. Mansfield Adversary Proceeding Schedule

7. The amount and nature of allowed pre-petition claims of any Party hereto 

concerning the Mansfield Facility Agreements or arising out of the rejection of the Mansfield 

Facility Agreements and any security or other interests connected therewith (the “Mansfield 

Claims”) shall be determined through an adversary proceeding (the “Mansfield Adversary

Proceeding”), subject to the terms of this Stipulation and Protocol.3

8. The Mansfield Adversary Proceeding shall be filed by the Debtors on or before 

June 15, 2018 and governed by the schedule (the “Schedule”) attached hereto as Exhibit 2.  The 

3 The Debtors, in consultation with the Ad Hoc Noteholder Group and the Mansfield Certificateholders 
Group, MetLife, and, to the extent BM1 determines to execute a joinder to this Stipulation and Protocol, BM1, may 
agree to an alternative procedural mechanism in connection with any claim that MetLife may assert with respect to 
the Tax Indemnity Agreements or the indemnity contained in Section 9 of the Participation Agreements, provided 
that such agreement shall not relieve MetLife or BM1 of its obligation to participate in discovery with respect to 
such claims as provided in paragraphs 9-12 of this Stipulation and Protocol.  Nor shall MetLife or BM1 be relieved 
of its obligation to participate in mediation as provided in section III of this Stipulation and Protocol unless 
MetLife’s claims against the Debtors, if any, are fully resolved
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Schedule may be modified by written agreement of the Parties or for good cause shown upon 

motion to the Bankruptcy Court.  The Schedule and the paragraphs 12-23 of this Stipulation and 

Protocol shall survive any termination of this Stipulation and Protocol if and only if such 

termination occurs on or after the deadline for completion of fact discovery, provided that, in the 

event of a termination prior to such deadline, the Parties reserve their rights to object to any 

efforts to take discovery that is duplicative or not permitted under applicable laws or rules.

9. Pursuant to paragraphs 12–23 of this Stipulation and Protocol, the Parties may 

obtain discovery concerning the Mansfield Claims under this Stipulation and Protocol.  Except as 

permitted by paragraph 8 of this Stipulation and Protocol, no other discovery by the Parties or 

any other parties is permitted under this Stipulation and Protocol or outside this Stipulation and 

Protocol with respect to the Mansfield Claims

10. The Committee may become a Party to this Stipulation and Protocol upon

execution and delivery of a counterpart signature page to this Stipulation and Protocol to counsel 

to each other Party and at such time the Committee shall become obligated under this Stipulation 

and Protocol.

11. Proofs of Claim. To facilitate discovery as provided herein, all Parties filing 

claims in connection with the Mansfield Adversary Proceeding shall file proofs of claim on or 

before June 1, 2018 (subject to extension with the written consent of the Parties or by order of 

the Bankruptcy Court on motion of any Party).  Such proofs of claim shall include all known 

prepetition claims, without prejudice to any claimant’s ability to file, prior to the claim bar date, 

supplemental proofs of claim based on information not known by June 1, 2018 (as such date may 

be extended in accordance with paragraph 22 of this Stipulation and Protocol). Nothing shall 
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restrict, limit or affect in any way any Party’s right to amend its proof of claim pursuant to 

applicable bankruptcy law.

12. Requests for Production of Documents.  In lieu of promulgating document 

requests and responses thereto pursuant to Federal Rule of Civil Procedure 34, and in an effort to 

expeditiously resolve or commence mediation of the Mansfield Claims, the Parties shall work 

together in good faith to identify and exchange documents relevant to the Mansfield Claims 

pursuant to the following schedule: 

a. The Debtors shall, by March 28, 2018, provide the Parties with a proposed list of 
documents or categories of documents relating to the Mansfield Claims to be 
disclosed to the Parties, including the custodians of such documents (the 
“Diligence List”). 

b. The Mansfield Parties, the Ad Hoc Noteholder Group, and the Committee (if it 
agrees to participate by such time) shall respond with additions to or comments on 
the Diligence List by April 10, 2018.

c. The Parties shall work in good faith, including by meeting and conferring as 
needed to resolve any objections to materials requested in connection with the 
Diligence List, to finalize the Diligence List by April 20, 2018; provided that the 
Diligence List may be reasonably supplemented after April 20, 2018 based on 
ongoing discovery.  

d. The Parties shall exchange documents agreed upon in the Diligence List on a 
rolling basis, and will substantially complete their exchange of documents by July 
15, 2018 or by a date as modified pursuant to paragraph 22 of this Stipulation and 
Protocol.

e. For the avoidance of doubt, nothing in this paragraph 12 shall preclude any of the 
Parties from seeking relief from the Bankruptcy Court with respect to the 
Diligence List, including without limitation any requests, responses, productions, 
or objections made in connection therewith, pursuant to paragraph 22 of this 
Stipulation and Protocol. 

13. Interrogatories.  Interrogatories shall not be permitted under this Stipulation and 

Protocol.

14. Third-Party Discovery. Third-party discovery pursuant to Federal Rule of Civil 

Procedure 45 shall not be precluded under this Stipulation and Protocol.
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15. Requests for Admission. The Debtors, the Committee (if it agrees to 

participate), MetLife, and, to the extent BM1 determines to execute a joinder to this Stipulation 

and Protocol, BM1, the Owner Trustee, and the Ad Hoc Noteholder Group may collectively 

serve no more than 10 requests for admission in the aggregate.  The Mansfield Certificateholders 

Group and the Indenture Trustee may collectively serve no more than 10 requests for admission.

Except as modified by the terms of this Stipulation and Protocol, Federal Rule of Civil Procedure 

36 shall govern the procedure for all requests for admission and responses thereto pursuant to 

this Stipulation and Protocol.

16. Document Repository. All Parties producing documents pursuant to this 

Stipulation and Protocol shall produce documents by providing them to a third-party service 

provider to be selected by the Debtors, which will then make the documents available to all 

applicable requesting Parties through a document repository (the “Repository”), subject to the 

terms and conditions of the Protective Order (defined below).  The Debtors shall remain 

responsible for the costs of housing the Repository, while each other Party shall be responsible 

for the costs of its respective access to and downloading from the Repository.

17. Application of Federal Rules of Civil Procedure 26(a)(2) and 26(a)(3). 

Federal Rules of Civil Procedure 26(a)(2) (governing disclosure of expert testimony) and 

26(a)(3) (governing pretrial disclosures) will apply to any proceeding governed by this 

Stipulation and Protocol.  

18. Limitations on Depositions. The Mansfield Certificateholders Group and the 

Indenture Trustee shall collectively take no more than 15 fact depositions, absent good cause 

shown, and shall negotiate in good faith regarding the allocation of fact depositions.  The 

Debtors, the Committee (if it agrees to participate), MetLife, and, to the extent BM1 determines 
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to execute a joinder to this Stipulation and Protocol, BM1, the Owner Trustee, and the Ad Hoc 

Noteholder Group shall collectively be permitted to take no more than 15 additional fact 

depositions in the aggregate, absent good cause shown, and shall negotiate in good faith 

regarding the allocation of fact depositions.  A Rule 30(b)(6) deposition shall be treated as a 

single deposition notwithstanding the fact that the deposed party may choose multiple witnesses 

to cover different topics.  Unless otherwise ordered by the Bankruptcy Court for cause shown, no 

individual may be deposed more than once in any given capacity, and each deposition taken in 

connection with a dispute governed by this Stipulation and Protocol shall be limited to seven 

hours of testimony.  If multiple Parties other than the Mansfield Parties seek to depose the same 

witness, the seven hours shall be allocated equitably among such Parties seeking to depose the 

witness, or as those Parties otherwise agree.  The Parties shall confer in good faith about the time 

allotted for each Party prior to the deposition.  Except as modified by the terms of this 

Stipulation and Protocol, all depositions pursuant to this Stipulation and Protocol shall be noticed 

in compliance with Federal Rule of Civil Procedure 30.  Deposition notices shall not include 

requests for production of documents.  At least forty-eight hours in advance of any Rule 30(b)(6) 

deposition, the Party being deposed shall identify all witnesses who will be put forward to testify 

on the topics in the Rule 30(b)(6) deposition notice.  Subject to the terms and conditions of the 

Protective Order (defined below), all Parties may have representatives attend each deposition 

taken in accordance with this paragraph 18.

19. Production Format. All documents and ESI produced in accordance with this 

Stipulation and Protocol shall be produced in conformance with the terms of the e-discovery 

protocol, attached hereto as Exhibit 3.
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20. Assertions of Privilege.  If any recipient of a discovery request withholds or 

redacts any documents on the grounds of privilege, work product, or any other type of protection 

or immunity from disclosure, that person shall provide the applicable requesting Parties with a 

privilege log consistent with Federal Rule of Civil Procedure Rule 26(b)(5).  Efficient means of 

providing information regarding claims of privilege are encouraged, and the parties shall 

endeavor to agree upon measures that further this end.  For example, the parties may work out a 

mutually agreeable method for asserting privilege on the same basis with respect to multiple 

documents by group or category. 

21. Protective Order. All discovery in connection with this Stipulation and Protocol 

shall be subject to and conducted in accordance with the terms of the protective order entered 

into in the Chapter 11 Cases (the “Protective Order”), which shall be in form and substance 

reasonably acceptable to the Parties hereto. Each Party must provide the Protective Order to any 

person it employs or engages who is given access to information produced in discovery. 

22. Dispute Resolution. Except as otherwise provided for herein, any dispute or 

request relating to the terms of this Stipulation and Protocol—including, but not limited to, 

discovery disputes and requests to alter the Schedule—that cannot be resolved in good faith 

between the parties may be presented to the Bankruptcy Court by a letter from the party seeking 

relief with all Parties copied.  Unless otherwise agreed by the disputing parties, any response to 

such letter shall be made by letter to the Bankruptcy Court delivered within five business days 

after service of the initial letter submission, so long as the submission of such letter on that 

timetable is acceptable to the Bankruptcy Court.  Without leave from the Bankruptcy Court, no 

such letter shall exceed three pages in length and no additional submissions will be permitted.
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Subject to agreement by the Bankruptcy Court, any hearing on disputes pursuant to this 

paragraph 22 shall be conducted telephonically.  

23. Service. The Parties will serve by e-mail all discovery requests, responses and 

objections, and other discovery papers relating to this Stipulation and Protocol in PDF format. If

transmission of voluminous materials as an e-mail attachment is impractical, those materials shall be 

served by overnight delivery with the ability to “track” deliveries and verify receipt. Unless received 

by 6 p.m. Eastern time, discovery requests pursuant to this Stipulation and Protocol will be deemed 

served and received the next business day.

III. Mediation

24. The Parties agree to engage in good faith negotiations to reach a resolution and 

settlement of the Mansfield Adversary Proceeding and the Mansfield Claims.  In the event that 

all issues are not resolved through good faith negotiations, the Parties agree to mediate such 

issues (the “Mediation”).

25. Appointment of Mediator. The Parties shall appoint as mediator (the 

“Mediator”) a sitting United States Bankruptcy Judge that is acceptable to the Parties.

26. Conduct of Mediation. Pursuant to the terms of the Schedule (attached hereto as 

Exhibit 2) the Mediation shall commence on or prior to November 1, 2018 and terminate on or 

prior to December 15, 2018, provided, however, that the Mediator may reasonably extend the 

length of the Mediation.  An initial mediation conference shall occur at a time and place 

designated by the Mediator on the date the Mediation commences, or as soon thereafter as 

reasonably practicable. The Parties shall meet and confer with the Mediator to establish the 

procedures of the Mediation. The Mediator may conduct the Mediation as he or she sees fit, 

establish the rules of the Mediation, and consider and take appropriate action with respect to any 

matters the Mediator deems appropriate in order to conduct the Mediation, subject to the terms of 
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this Stipulation and Protocol. Unless otherwise directed by the Mediator, each of the Parties, 

including their respective principals, attorneys, and advisors, may attend and participate in the 

mediation sessions. The Mediator may require each Party participating in the mediation sessions 

to appear with at least one (1) principal or other individual with authority to make a decision 

binding upon such Party.

27. Scope of Mediation. The Mediator is authorized to mediate issues regarding the 

Mansfield Claims and settlement of the Mansfield Adversary Proceeding (the “Mediation 

Topic”). 

28. Confidentiality of Mediation Materials and Communications. Subject to 

paragraph 29, all: (i) communications among any of the Mediator or the Parties relating to the 

Mediation; (ii) any mediation statements or any other documents or information provided to the 

Mediator or the Parties relating to the Mediation; and (iii) correspondence, draft resolutions, 

offers, and counteroffers produced as a result of the Mediation are strictly confidential, shall not 

be disclosed to any party that is not a Party, and shall be neither discoverable nor admissible for 

any purpose in any judicial or, administrative, or other proceeding.  No person or Party, 

including their counsel, shall in any way disclose any such discussion, mediation statement, other 

document or information, correspondence, resolution, offer, or counteroffer which may be made 

or provided in connection with the Mediation, unless otherwise available and not subject to a 

separate confidentiality agreement that would prevent its disclosure; provided, that 

notwithstanding the foregoing, nothing shall prohibit the sharing of any discussion, mediation 

statement, other document or information ,correspondence, resolution, offer, or counteroffer 

which may be made or provided in connection with the Mediation between or among any Party, 

its counsel, and its other agents (subject to any applicable confidentiality restrictions).  For the 
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avoidance of doubt, nothing in this paragraph 28 shall limit the ability of a Party to disclose and 

use materials obtained in connection with the Mediation that are separately available to that Party 

outside the Mediation, including materials obtained through discovery under this Stipulation and 

Protocol and outside this Stipulation and Protocol.

29. All settlement proposals, counterproposals, and offers of compromise made 

during, or relating to, the Mediation (collectively, “Settlement Proposals”) shall: (i) remain 

confidential unless the party making such Settlement Proposal agrees to its disclosure, and (ii) be 

subject to protection under Federal Rule of Evidence 408 and any equivalent or comparable state 

law.

30. No Party shall (i) be or become an insider, a temporary insider or fiduciary of any 

Debtor, any affiliate of any Debtor (collectively, the “Debtor Parties”), (ii) be deemed to owe any 

duty to any of the Debtor Parties or the Debtors’ estates, (iii) undertake any duty to any party in 

interest, or (iv) be deemed to misappropriate any information of any of the Debtor Parties, with 

respect to each of the foregoing clauses (i) through (iv), as a result of (x) participating in the 

Mediation in accordance with this Stipulation and Protocol, (y) being aware, or in possession, of 

any Settlement Proposal, or (z) with respect to the Mediation, acting together in a group with 

other holders of securities issued by the Debtor Parties.

IV. Other Matters

31. Transition of Interests in Unit 1 and Ancillary Facilities.

a. The Debtors, in consultation with the Ad Hoc Noteholder Group, and the 
Mansfield Parties agree to negotiate in good faith a new operating agreement 
relating to Unit 1 (the “Amended Operating Agreement”), within 60 days of the 
Petition Date, setting forth the terms and conditions on which FG will continue to 
operate Unit 1; provided, that negotiation of and entry into the Amended 
Operating Agreement shall not prejudice any Party’s arguments with respect to 
the characterization of the Operative Documents, the application of the 502(b)(6) 
Cap to claims arising from the Operative Documents (including arising from 
rejection thereof), or other claims arising from the Operative Documents.   
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b. During the period prior to the effective date of the amendment to the Operating 
Agreement referenced in paragraph 31(a) above, the Debtors shall continue to 
operate and maintain the Bruce Mansfield Plant (including, without limitation, 
Unit 1) in accordance with prudent industry practice and applicable law, taking 
into account the fact and impact of the Bruce Mansfield Event, and in a manner 
reasonably designed to maximize the value of and net proceeds associated with 
the output of Unit 1 (taking into account, among other matters, the value of any 
insurance claims), and in a non-discriminatory manner as (i) between the different 
owners of Unit 1 and (ii) among Units 1, 2 and 3 of the Bruce Mansfield Plant.  
The Debtors will regularly consult with the Ad Hoc Noteholder Group, the 
Mansfield Certificateholders Group and the Indenture Trustee with respect to 
operation of the Bruce Mansfield Plant, any material expenditures or repairs with 
respect to the Bruce Mansfield Plant, any material issues with respect to sale of 
the output of the Bruce Mansfield Plant, and associated regulatory issues, and will 
provide reasonable advance notice to the Owner Trustee and Owner Participants 
with respect to the foregoing material expenditures and material issues.  With 
respect to any action or decision that reasonably can be expected to have a 
material effect on Unit 1 or the Ancillary Facilities (as defined in the Participation 
Agreement), to the extent reasonably practicable, the Debtors shall provide 
reasonable advance notice to the Ad Hoc Noteholder Group and the Mansfield 
Parties and consult with the Mansfield Certificateholders Group and the Indenture 
Trustee prior to taking such action or making such decision.  Notwithstanding 
anything in this Stipulation and Protocol to the contrary, including the obligations 
relating to the operation and maintenance of Unit 1 in this paragraph 31, the 
Debtors shall not be required to repair Unit 1 beyond such repairs that the Debtors 
determine are commercially reasonable in consultation with the Ad Hoc 
Noteholder Group and the Mansfield Certificateholders Group and the Indenture 
Trustee.   

c. The Parties agree to negotiate in good faith to draft and execute an agreement, or 
amendment to the Operative Documents, that will, from and after the date upon 
which the Bankruptcy Court enters an order approving the rejection of the 
Rejected Operative Documents (or from such earlier date such amendment 
becomes effective), maintain the status of Mansfield 2007 Trusts A-F as passive 
investors (as determined by Federal Energy Regulatory Commission (“FERC”) in 
FirstEnergy Generation Corp., 119 FERC ¶ 61,171 (2007)) (“Status Quo 
Agreement”).

d. If the applicable Parties have not entered into the Status Quo Agreement by the 
date upon which the Bankruptcy Court enters an order approving the rejection of 
the Rejected Operative Documents, then the Debtors, in consultation with the Ad 
Hoc Noteholder Group, may make any submissions to obtain any regulatory 
authorizations required as a result of rejection of the Rejected Operative 
Documents, including seeking any authorizations from FERC under Section 203 
of the Federal Power Act.  The Debtors may also make any submissions to PJM 
Interconnection, L.L.C. (“PJM”), as necessary, and the Mansfield Parties reserve 
the right to object to any such submissions to FERC and PJM.  With respect to 
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such submissions, the Mansfield Parties further reserve all of their rights under 
the Federal Power Act and other applicable law.  The Mansfield 
Certificateholders Group may make such submissions to FERC or PJM as 
necessary to facilitate transfer of ownership or control over the Undivided 
Interest, and the Debtors, Indenture Trustee, Owner Participants, and Owner 
Trustee reserve all of their rights under the Federal Power Act and other 
applicable law with respect to such filings.

e. Except as set forth in this Stipulation and Protocol, the Parties reserve all rights, 
remedies, claims, counterclaims, rights of setoff or recoupment, defenses and 
arguments with respect to (i) continued operation of Unit 1, (ii) administrative 
expense claims and other postpetition claims against the Debtors (other than 
claims for Basic Rent and Supplemental Rent being waived pursuant to paragraph 
1 hereof), (iii) entitlement to revenue arising from capacity or energy generation 
by Unit 1, (iv) any penalties or other liabilities arising from capacity or energy 
generation by Unit 1, (v) any costs incurred by FG arising from FG’s operation of 
the Undivided Interest for the benefit of the Mansfield Parties, and (vi) access and 
use of the Ancillary Facilities in order to operate the Undivided Interest 
(collectively, the “Reserved Claims”).

f. The Parties agree to negotiate in good faith a consensual resolution of the 
Reserved Claims through the Amended Operating Agreement or otherwise.
Alternatively, the Parties may agree to incorporate the Reserved Claims into the 
Mansfield Adversary Proceeding.

g. Subject to the terms of any Amended Operating Agreement and the provisions of 
paragraph 31(b), FG shall make commercially reasonable efforts to mitigate any 
shortfall in capacity caused by the Bruce Mansfield Event in a manner that 
mitigates any capacity shortfall attributable to Unit 1 and any capacity shortfall 
attributable to Unit 2 in a comparable manner taking into account any operational 
differences between the Units at the time of such mitigation; provided that 
nothing herein prejudices any Party’s arguments, rights, claims or defenses with 
respect to liability for any capacity penalty asserted with respect to Unit 1.

h. Nothing in this paragraph 31 shall impair any Party’s rights under applicable 
insurance policies. To the extent the Debtors maintain an insurable interest and to 
the extent commercially available, the Debtors shall maintain and renew all 
existing insurance policies covering the Bruce Mansfield Plant (including Unit 1).  

32. Insurance. Without prejudice to any insured’s rights under the relevant insurance 

policies, and to the extent that they share a common interest in the recovery of insurance 

proceeds or as required by the relevant insurance policies, the Debtors shall agree to share 

promptly information with and consult with the other Parties regarding the resolution of any 
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insurance claims related to the Bruce Mansfield Plant, including without limitation, as follows;

provided, that nothing in this paragraph 32, including clauses (a) through (f) below, shall 

prejudice the rights of any insured under the applicable insurance policies:

a. Subject to applicable confidentiality obligations and privileges, and to the extent 
the Debtors and the Mansfield Parties share a common interest or as required by 
the relevant insurance policies, the Debtors shall provide to the Mansfield Parties:  
(i) any substantive communications with insurers, brokers, or claims adjusters 
(excluding non-substantive communications, such as those related to scheduling) 
about the damage arising from the Bruce Mansfield Event, or the claims related 
thereto; (ii) regular updates on the progress of Burns & McDonnell Engineering 
Company’s assessment and analysis of the damage arising from the Bruce 
Mansfield Event (including, without limitation, potential bodily injury claims), 
which shall include interim or preliminary assessments; (iii) to the extent it 
already exists or will be developed by the Debtors in response to the Bruce 
Mansfield Event, material information relating to the replacement cost, repair 
cost, and actual cash value of any assets affected by the Bruce Mansfield Event; 
(iv) Schedule A to the policy to which the Debtors tendered a claim and schedule 
of values for the Bruce Mansfield Plant submitted to the insurers or broker under 
Clause W in 2007 and on every subsequent policy renewal; (v) the EIM primary 
policy, as well as any other policies that may respond to the Bruce Mansfield 
Event.  The Debtors shall regularly update these disclosures and acknowledge that 
the Mansfield Parties may seek additional information related to the insurance 
claim, including but not limited to information about how the coverages were 
underwritten in 2007 or subsequently renewed. The Debtors will consider any 
such additional requests in good faith.

b. The Debtors and the Mansfield Parties shall confer with respect to any election 
under applicable insurance policies with respect to the method of valuation to be 
applied to the insurance claim (including Conditions - Section AE.6 and Schedule 
A of the primary policy), and shall work in good faith to reach agreement on any 
such election.  

c. Notwithstanding any other provision of this Stipulation and Protocol, including, 
without limitation, any provision relating to the operation or transfer of Unit 1, the 
Debtors and the Mansfield Parties reserve all rights under any applicable 
insurance policies, including all rights with respect to (i) any election under such 
policies concerning the method of valuing claims under any policy, including, 
without limitation, the Parties’ respective asserted rights to make such election 
with respect to all property that forms the basis of the insurance claim, (ii) 
challenging any Party’s claimed right to make such an election or the actual 
election, and (iii) the use and allocation of any proceeds that the insurer may pay 
under any insurance policies. 
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d. The Debtors and the Mansfield Parties acknowledge that costs have been incurred 
and will continue to be incurred by the Debtors in connection with the Bruce 
Mansfield Event, including costs relating to Unit 1 and/or the Ancillary Facilities   
that could be covered under the applicable insurance policies and payable to the 
Mansfield Parties.  The Debtors, in consultation with the Ad Hoc Noteholder 
Group, and the Mansfield Parties will negotiate in good faith with respect to the 
reimbursement, if any, of the Debtors by the Mansfield Parties or the insurers of 
any costs incurred by the Debtors with respect to Unit 1 and/or the Ancillary 
Facilities arising from the Bruce Mansfield Event incurred without the Mansfield 
Parties’ consent, including, without limitation, costs incurred prior to the date of 
this Stipulation and Protocol (and, including, without limitation, costs incurred in 
the inspection and investigation of Unit 1 and/or the Ancillary Facilities following 
the Bruce Mansfield Event); provided, that the Debtors shall regularly advise the 
Ad Hoc Noteholder Group and the Mansfield Parties of material costs incurred 
and to be incurred relating to Unit  1 and/or the Ancillary Facilities, including 
materials Debtors internally provide to management about restoration updates and 
spending (including those provided since the Bruce Mansfield Event), and shall 
produce all relevant documents related to costs that have been or will be incurred 
that would be covered under the applicable insurance policies and payable to the 
the Mansfield Parties; and further provided, that the Debtors shall consult with the
Ad Hoc Noteholder Group and the Mansfield Parties as soon as reasonably 
practicable before making expenditures in the amount of $250,000 or more (with 
the Debtors reserving the right to make the expenditure in any event subject to the 
Mansfield Parties’ corresponding right to object to any such reimbursement).  
Notwithstanding the foregoing, nothing in this provision shall be construed to 
impose on the Debtors any obligation that they do not already have to incur any 
costs whatsoever with respect to Unit 1 and/or the Ancillary Facilities arising 
from the Bruce Mansfield Event.  Further, the Debtors and the Mansfield Parties
reserve all rights under the applicable insurance policies, Mansfield Facility 
Agreements, and applicable law, including, without limitation, the Mansfield 
Parties’ claimed right to decline to reimburse any costs incurred by the Debtors 
without the consent of the Mansfield Parties, and the Debtors’ claimed right to 
seek reimbursement from the Mansfield Parties or the insurers of any costs 
incurred for the benefit of the Mansfield Parties.  

e. The Debtors, in consultation with the Ad Hoc Noteholder Group, and the 
Mansfield Parties shall work in good faith to consensually resolve any disputes 
relating to (i) insurance claims and (ii) use or allocation of insurance proceeds 
arising from the Bruce Mansfield Event.  To the extent any such disputes cannot 
be consensually resolved, the Debtors, the Mansfield Parties or any other party 
with requisite standing may file a motion or commence an adversary proceeding 
with the Bankruptcy Court requesting relief with respect to the applicable 
insurance dispute.  Notwithstanding the foregoing, nothing in this provision or in 
this paragraph 32 shall be construed to limit in any manner the right of the 
Debtors and the Mansfield Parties to enforce the terms of the policies as against 
the insurers.
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f. Notwithstanding anything in this paragraph 32, the Owner Trustee and Owner 
Participants reserve all of their rights with respect to insurance and any proceeds 
thereof under the applicable insurance policies and the Operative Documents.

33. Sale Process.  With respect to any sale process for the assets constituting the 

Bruce Mansfield Plant, the Debtors and the Supporting Parties, and the Indenture Trustee agree 

as follows:

a. The Debtors, the Supporting Parties and the Indenture Trustee shall cooperate in 
formulating a mutually agreeable sale process for the Bruce Mansfield Facility.

b. Any motion, application, or proposed order filed with the Bankruptcy Court 
regarding the sale process for the Bruce Mansfield Facility shall be in form and
substance reasonably acceptable to the Supporting Parties and the Indenture 
Trustee. 

c. The consent of the Mansfield Parties shall be required for any sale that includes 
Unit 1 of the Bruce Mansfield Facility and/or the Ancillary Facilities.  Such 
consent of the Mansfield Parties shall not be required for any sale that does not 
include Unit 1 of the Bruce Mansfield Facility or any Ancillary Facilities, 
provided that such sale shall not impair in any way the Mansfield Parties’ 
insurance rights or any interests or rights held by the Mansfield Parties in or with 
respect to the Ancillary Facilities.

d. The Parties shall work in good faith to attempt to reach consensual resolution of 
any disputes relating to the sale process for the Bruce Mansfield Plant and for an 
allocation of the sale proceeds therefrom.   

34. Payment In Lieu of Postpetition Basic Rent and Supplemental Rent. The 

Debtors shall pay (i) the reasonable and documented hourly and monthly professional fees and 

disbursements of (A) the Indenture Trustee and (B) the following advisors to the Mansfield 

Certificateholders Group: O’Melveny & Myers LLP, Latham & Watkins, LLP, Guggenheim 

Securities, one local counsel and one technical advisor (with a scope of work and budget to be 

mutually acceptable to the Mansfield Certificateholders Group and the Debtors) and (ii) the 

Indenture Trustee compensation for all services rendered by it under the pass through trust 

agreement and the relevant indentures and shall reimburse the Indenture Trustee for all 

reasonable out-of-pocket expenses, disbursements, and advances incurred or made by it 
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thereunder.  Such fees and disbursements shall be paid (x) in consideration of the agreements of 

the Indenture Trustee and Mansfield Certificateholders’ Group set forth herein, including,

without limitation, the agreement to waive certain postpetition Basic Rent and Supplemental 

Rent claims against the Debtors as set forth in paragraph 1 above, or (y) as adequate protection in 

the event that the Mansfield Parties are determined to be secured creditors of the Debtors 

pursuant to the Mansfield Facility Agreements.

35. In consideration of MetLife’s agreement as Owner Participant to enter into this 

Stipulation and Protocol, including, without limitation, MetLife’s agreement to not object to the 

Rejection Motion and the relief requested therein,  the Debtors shall pay the reasonable and 

documented monthly and hourly fees and expenses of Sidley Austin LLP, Crestview Capital 

Advisors and Ann Pollock up to an aggregate cap of $1,500,000 for the twelve months following 

the Petition Date; provided, that notwithstanding the foregoing, the Debtors shall not pay any 

fees and expenses incurred by such advisors in connection with the assertion of any claims 

against the Debtors; provided, further¸ that application of the foregoing cap is not a waiver of 

any rights Met Life has (or the Debtors’ ability to contest such rights) under any applicable 

indemnity agreement.

36. In consideration of Owner Trustee’s agreement to enter into this Stipulation and 

Protocol, including, without limitation, Owner Trustee’s agreement to not object to the Rejection 

Motion and the relief requested therein,  the Debtors shall pay the reasonable and documented 

hourly fees and expenses of the Owner Trustee and Seward & Kissel LLP up to an aggregate cap 

of $250,000 for the twelve months following the Petition Date; provided, that notwithstanding 

the foregoing, the Debtors shall not pay any fees and expenses incurred by the Owner Trustee 

and such advisors in connection with the assertion of any claims against the Debtors; provided,
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further, that application of the foregoing cap is not a waiver of any rights the Owner Trustee has 

(or the Debtors’ ability to contest such rights) under any applicable indemnity agreement.

37. All of the Indenture Trustee’s agreements in this Stipulation and Protocol are 

specifically conditioned on not receiving a valid direction to the contrary from Holders of the 

requisite Fractional Undivided Interests of Certificates Outstanding (with each such capitalized 

terms in this sentence beginning with Holders being as defined in the PTTA) pursuant to sections 

5.4 and 1.3(c) of the PTTA, such that the Indenture Trustee shall not be obligated to take or 

refrain from taking any action hereunder if and to the extent it receives a valid direction not to 

take or to refrain from taking such action.

38. For the avoidance of doubt, nothing in this Stipulation and Protocol or in the 

Process Support Agreement, including without limitation any consent to rejection of any 

Operative Documents or any submission of or consent to any regulatory filings, shall in any way 

prejudice the Parties’ positions or arguments relating to the characterization or executory nature

of the Operative Documents, the applicability of the 502(b)(6) Cap, or any claims arising under 

the Operative Documents (including arising from the rejection thereof), or shall be used as 

evidence against any Party in any litigation or proceeding relating to such matters.  The Parties 

reserve all rights as to claims and defenses with respect to the foregoing matters.  For the further 

avoidance of doubt, in the event a Mansfield Facility Agreement is determined not to be a “true 

lease,” nothing herein shall impair in any way the secured parties’ interests in the collateral that 

secures the performance of FG’s obligations under such agreement.

39. Notwithstanding (a) any rejection of the Participation Agreements as provided in 

paragraph 1 hereof and (b) anything to the contrary contained in paragraphs 1 and 31 hereof, 

including the waiver of administrative claims for Supplemental Rent in paragraph 1, any claims 
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of the Owner Trustee and the Owner Participants arising under the indemnity provided in Section 

9.1 of the Participation Agreement are not being waived and the Owner Trustee and the Owner 

Participant expressly reserve the right to assert such claims and the Debtors and all other parties

reserve the right to contest the amount, validity and priority of such claims.  For the avoidance of 

doubt, nothing in this paragraph shall be deemed to allow, disallow, or alter the priority or status 

of any claim or constitute an assumption of any obligations under Section 9.1 of the Participation 

Agreement by the Debtors.

IT IS SO ORDERED.

SIGNED this ___ day of _________, 2018.

______________________________
Judge Alan M. Koschik
United States Bankruptcy Judge
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Exhibit 1

THE REJECTED OPERATIVE DOCUMENTS

1. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust A, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Hillbrook Corp., as 
Owner Participant, The Bank of New York Trust Company, N.A., not in its individual 
capacity, except as expressly provided, but solely as Indenture Trustee; and The Bank of 
New York Trust Company, N.A., not in its individual capacity, except as expressly 
provided, but solely as Pass Through Trustee. 

2. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust B, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Hillbrook Corp., as 
Owner Participant, The Bank of New York Trust Company, N.A., not in its individual 
capacity, except as expressly provided, but solely as Indenture Trustee; and The Bank of 
New York Trust Company, N.A., not in its individual capacity, except as expressly 
provided, but solely as Pass Through Trustee. 

3. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust C, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Hillbrook Corp., as 
Owner Participant, The Bank of New York Trust Company, N.A., not in its individual 
capacity, except as expressly provided, but solely as Indenture Trustee; and The Bank of 
New York Trust Company, N.A., not in its individual capacity, except as expressly 
provided, but solely as Pass Through Trustee.

4. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust D, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Hillbrook Corp., as 
Owner Participant, The Bank of New York Trust Company, N.A., not in its individual 
capacity, except as expressly provided, but solely as Indenture Trustee; and The Bank of 
New York Trust Company, N.A., not in its individual capacity, except as expressly 
provided, but solely as Pass Through Trustee.

5. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust E, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Hillbrook Corp., as 
Owner Participant, The Bank of New York Trust Company, N.A., not in its individual 
capacity, except as expressly provided, but solely as Indenture Trustee; and The Bank of 
New York Trust Company, N.A., not in its individual capacity, except as expressly 
provided, but solely as Pass Through Trustee.

6. Participation Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; Mansfield 2007 Trust F, as 
Lessor; U.S. Bank Trust National Association, as Trust Company; Bankers Commercial 
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Corporation, as Owner Participant, The Bank of New York Trust Company, N.A., not in 
its individual capacity, except as expressly provided, but solely as Indenture Trustee; and 
The Bank of New York Trust Company, N.A., not in its individual capacity, except as 
expressly provided, but solely as Pass Through Trustee.

7. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust A, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.  

8. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust B, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.

9. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust C, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.

10. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust D, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.

11. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust E, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.

12. Facility Lease Agreement, dated as of July 1, 2007, between Mansfield 2007 Trust F, as 
Lessor, and FirstEnergy Generation Corp., as Lessee.

13. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust A, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.  

14. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust B, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.

15. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust C, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.

16. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust D, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.

17. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust E, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.

18. Site Sublease, dated as of July 1, 2007, between Mansfield 2007 Trust F, as Site 
Sublessor, and FirstEnergy Generation Corp., as Site Sublessee.

19. Pass Through Trust Agreement, dated as of June 26, 2007, among FirstEnergy Generation 
Corp., as Lessee; FirstEnergy Solutions Corp., as Guarantor; and The Bank of New York 
Trust Company, N.A., not in its individual capacity, but solely as Pass Through Trustee.  

20. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust A) 
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21. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust B)

22. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust C)

23. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust D)

24. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust E)

25. Guaranty, dated as of July 1, 2007, made by FirstEnergy Solutions Corp., as Guarantor. 
(Trust F)
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December 31, 2018, or 
two weeks after the 
termination of 
Mediation, whichever is 
later

In the event that mediation does not result in a resolution of the 
Mansfield Claims and the Mansfield Adversary Proceeding, 
deadline for the Parties to jointly propose to the Bankruptcy Court 
a schedule for additional expert discovery, applicable briefing, and 
hearing.

In the event that the Parties, after good faith efforts, cannot reach 
agreement on one or more aspects of the schedule, the Parties shall 
seek the Bankruptcy Court’s assistance via preliminary conference 
or other mechanism. 
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Exhibit 3

ESI Protocol
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PRODUCTION FORMAT PROTOCOL

1. PRODUCTION OF ELECTRONICALLY STORED INFORMATION (ESI)

A. Delivery of Document Productions. To maximize the security of information in transit, 
document productions shall be delivered on encrypted physical media or through secure file 
transfer protocol (“FTP”) or similar secure or encrypted electronic transmission.  The 
producing Party shall transmit the encryption key, password, or other information necessary 
to access document productions to the receiving Party contemporaneously with sending the 
encrypted media via a separate cover letter or by e-mail.

B. Load files. Except where noted in section (M) below, all ESI is to be produced in electronic 
format, with file suitable for loading into a compatible litigation support review database. All 
productions will include both image and metadata load files, as described below in Paragraph 
III, Load File Format.

C. Metadata Fields and Processing.  Each of the metadata and coding fields set forth in 
Paragraph IV that can be extracted from a document shall be produced for that document. 
The Parties are not obligated to populate manually any of the fields in Paragraph IV if such 
fields cannot be extracted from a document, with the exception of the CUSTODIAN, 
PRODVOLID, and TIMEZONE, which shall be populated by the producing Party .

D. System Files.  Common system and program files need not be processed, reviewed or 
produced. Upon request, the producing Party shall provide an index of the system files 
excluded from production and the criteria (e.g., non-human readable file, etc.) for not 
processing the files.

E. Email.  Email shall be collected in a manner that maintains reliable email metadata and 
structure. Whenever possible, email shall be collected from the producing Party’s email store 
or server. Metadata and "header fields" shall be extracted from email messages.

F. De-Duplication.  Removal of duplicate documents shall only be done on exact duplicate 
documents (based on MD5 or SHA- 1 hash values at the document level). De-duplication 
will be performed globally across data sets.

G. Thread Suppression. The Parties may also use email thread suppression to reduce 
duplicative production of email threads by producing the most recent email containing the 
thread of emails, as well as all attachments within the thread. If an email thread splits into 
two separate threads, then both threads shall be included in the production. If an email has an 
attachment and subsequent replies omit that attachment, then the original email with the 
attachment shall also be included in the production.

H. TIFFs.  Single-page Group IV TIFF images shall be provided using at least 300 DPI print 
setting. Each image shall have a unique file name, which is the Bates/control number of the 
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document. Original document orientation shall be maintained (i.e., portrait to portrait and 
landscape to landscape). TIFFs will show any and all text and images which would be visible 
to the reader using the native software that created the document. Documents containing 
color need not be produced initially in color. However, if an original document contains color 
necessary to understand the meaning or content of the document, the producing Party will 
honor reasonable requests for a color image of the document.

I. Microsoft "Auto" Feature and Macros.  Microsoft Office applications, including Word, 
Excel and PowerPoint, may contain "auto" feature settings that would cause a document date 
or similar information within the document, file names, file paths, etc. to automatically
update when processed. If the producing Party identifies "auto date", "auto file name", "auto 
file path" or similar features within the documents that would deliver inaccurate information 
for how the document was used in the ordinary course of business, a TIFF image branded 
with the words "Auto Date", "Auto File Name", "Auto File Path" or similar words that 
describe the "auto" feature shall be produced. Similarly, if a document contains a "macro", 
the document shall be branded with the word "Macro".

J. Embedded Objects.  Non-image files embedded within documents, such as spreadsheets 
within a PowerPoint, will be extracted as separate documents and treated like attachments to 
the document in which they were embedded.  Graphic objects embedded within documents 
or emails, such as logos, signature blocks, and backgrounds shall not be extracted as separate 
documents.

K. Compressed Files.  Compression file types (e.g., .CAB, .GZ, .TAR, .Z, .ZIP) shall be 
decompressed in a manner that ensures a container within a container is decompressed into 
the lowest uncompressed element resulting in individual files.  The container file itself shall 
not be produced.

L. Text Files.  For each document, a single text file shall be provided along with the image files 
and metadata. The text file name shall be the same as the Bates/control number of the first 
page of the document. Electronic text must be extracted directly from the native electronic 
file unless the document was redacted, an image file, or a physical file. In these instances a 
text file created using OCR will be produced in lieu of extracted text.

M. Redaction. If a file that originates in ESI needs to be redacted before production, the file 
will be rendered in TIFF, and the TIFF will be redacted and produced.  The producing Party 
will provide searchable text for those portions of the document that have not been redacted.

N. Native Files. Various types of files, including but not limited to spreadsheets, PowerPoint 
files, media files, documents with embedded media files, documents with "macros", etc., lose 
significant information and meaning when produced as an image. Unless redacted or for 
some other good cause, these types of documents shall be produced as a native document 
file. Any files that are produced in native format shall be produced with a Bates-numbered 
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TIFF image slip-sheet stating the document has been produced in native format, as well as all 
extracted text and applicable metadata set forth in Paragraph IV.

O. Other ESI that is Impractical to Produce in Traditional Formats (aka, Structured 
Data).  The Parties understand and acknowledge that certain categories of ESI are 
structurally complex and do not lend themselves to production as native format or other 
traditional formats. To the extent a response to discovery requires production of discoverable 
electronic information contained in a database, the Parties agree to confer to define 
appropriate parameters for querying the database for discoverable information and generating 
a report in a reasonably usable and exportable electronic file (e.g., Excel, CSV or SQL 
format).

P. Endorsements.  The producing Party will brand all TIFF images in the lower right-hand 
corner with the corresponding Bates/control numbers, using a consistent font type and size.  
The Bates number must not obscure any part of the underlying data. The producing Party will 
brand all TIFF images in the lower left-hand corner with all confidentiality designations, as 
needed, in accordance with confidentiality definitions as agreed to by the Parties.

Q. Claw-Back Procedure. Any documents recalled due to a mutually agreed upon clawback 
provision or process shall have a specific protocol followed to ensure all copies of each such 
document are appropriately removed from the review system of the opposite Party.
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E. Unitizing of Documents.  In scanning paper documents, distinct documents shall not be 
merged into a single record, and single documents shall not be split into multiple records 
(i.e., paper documents should be logically unitized). In the case of an organized compilation 
of separate documents - for example, a binder containing several separate documents behind 
numbered tabs - the document behind each tab should be scanned separately, but the 
relationship among the documents in the binder should be reflected in proper coding of the 
beginning and ending document and attachment fields. The Parties will make their best 
efforts to unitize documents correctly.
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3. REQUESTED LOAD FILE FORMAT FOR ESI

a) Delimited Text File:  A delimited text file (.DAT or .CSV) containing the fields listed in 
Paragraph III should be provided.  The delimiters for the file can be Concordance defaults, 
but defined delimiters are acceptable:

Comma - ASCII character 20 ( )

Quote - ASCII character 254 (þ)

Newline - ASCII character 174 (®)

b) Image Cross-Reference File (Load File):  The Image cross-reference file (.OPT) is a 
comma delimited file consisting of six fields per line.  There must be a line in the cross-
reference file for every image in the database.  The format for the file is as follows:

ImageID,VolumeLabel,ImageFilePath,DocumentBreak,PageCount

ImageID:  The unique designation used to identify an image.  This should be the 
Bates number of the document.

VolumeLabel:  The name of the volume.

ImageFilePath:  The full path to the image file.

DocumentBreak:  If this field contains the letter "Y," then this is the first page of a 
document.  If this field is blank, then this page is not the first page of a document.

PageCount: Number of pages in the document.

Sample Data

CNTRL00000001,VOL001,\IMAGES001\CNTRL00000001.TIF,Y,,,1
CNTRL00000002,VOL001,\IMAGES001\CNTRL00000002.TIF,Y,,,2
CNTRL00000003,VOL001,\IMAGES001\CNTRL00000003.TIF,,,,
CNTRL00000004,VOL001,\IMAGES001\CNTRL00000004.TIF,Y,,,4
CNTRL00000005,VOL001,\IMAGES001\CNTRL00000005.TIF,,,,
CNTRL00000006,VOL001,\IMAGES001\CNTRL00000006.TIF,,,,
CNTRL00000007,VOL001,\IMAGES001\CNTRL00000007.TIF,,,
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FORM OF OP/OT JOINDER AGREEMENT

This Joinder Agreement to the Process Support Agreement, dated as of March [   ], 2018, 
by and among the Debtors and certain holders of Creditor Claims that are signatory thereto (as 
amended, supplemented or otherwise modified, the “Support Agreement), is executed and 
delivered by __________________ (the “Joining Party”) as of _________ __, 201[8].  
Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the
Support Agreement.

1. Agreement to be Bound.  The Joining Party hereby agrees to be bound by 
the terms of the Support Agreement, attached to this Joinder as Annex I (as the same may be 
hereafter amended, restated or otherwise modified from time to time), solely to the same extent 
as MetLife and the Owner Trustee are bound thereunder.  The Joining Party shall hereafter be 
deemed to be a “Party,” solely to the same extent as MetLife and the Owner Trustee.

2. Representations and Warranties.  The Joining Party hereby makes the 
representations and warranties to the other Parties as set forth in Sections 7.01 of the Support 
Agreement as of the effective date of this Joinder Agreement.

3. Effectiveness.  This Joinder Agreement shall become effective upon (i) 
delivery by the Joining Party of this Joinder Agreement, executed by the Joining Party, to 
counsel to the Company and (ii) the Company countersigning this Joinder Agreement, solely to 
reflect its acknowledgement of the Joining Party becoming a Party to the Support Agreement, 
and this Joinder Agreement shall terminate in accordance with Section 10 of the Support 
Agreement. 

4. Governing Law.  This Joinder Agreement shall be governed by and 
construed in accordance with the laws of the State of New York applicable to contracts made and 
to be performed in such state, without giving effect to the conflict of law principles thereof.  

* * * * *

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Joining Party has caused this Joinder Agreement to be executed 
as of the date first written above. 

[NAME OF INSTITUTION]

By:  
Name:  

Title:  
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ACKNOWLEDGED AND AGREED:

FIRSTENERGY SOLUTIONS CORP., on behalf 
of itself and its affiliated Debtors 

By:
Name:
Title:
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STANDSTILL AGREEMENT

This Standstill Agreement (“Agreement”) is made as of March 30, 2018 
(“Effective Date”), by and among FirstEnergy Solutions Corp. and its subsidiaries and affiliates, 
(collectively, “FES”) and FirstEnergy Nuclear Operating Company (“FENOC”) (collectively 
with FES, the “Company” or the “Debtors”), (ii) FirstEnergy Corp. (“FE”) on behalf of itself 
and its direct and indirect subsidiaries other than those comprising the Company (collectively, 
the “FE Non-Debtor Parties”), (iii) the ad hoc group of certain holders of (x) pollution control 
revenue bonds supported by notes issued by FirstEnergy Generation, LLC (“FG”) and 
FirstEnergy Nuclear Generation, LLC (“NG”) and (y) certain unsecured notes issued by FES 
(collectively, the “Ad Hoc Noteholder Group”), (iv) the ad hoc group of certain holders of pass-
through certificates issued in connection with the sale-leaseback transaction for Unit 1 of the 
Bruce-Mansfield plant (the “Mansfield Certificateholders Group”), (v) the official committee 
of unsecured creditors (the “Committee”) (it being understood that the Committee will not 
initially be a party to the Standstill Agreement).  The Ad Hoc Noteholder Group, the Mansfield 
Certificateholders Group, and the Committee (if it agrees to participate), shall be referred to 
collectively as the “Independent Creditors.” The Independent Creditors, the Debtors, the FE 
Non-Debtor Parties shall be referred to collectively as the “Standstill Parties”, and each shall be 
referred to individually as a “Standstill Party”.

RECITALS

WHEREAS, the Company intends to commence voluntary cases (the “Chapter 11 
Cases”) under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the 
United States Bankruptcy Court for the Northern District of Ohio (the “Bankruptcy Court”); 

WHEREAS, the Debtors and certain of the Independent Creditors have agreed to that 
certain Process Support Agreement dated as of March 30, 2018 to facilitate a value-maximizing 
restructuring of the Debtors and their assets;

WHEREAS, the Standstill Parties have engaged in good faith, arms-length negotiations 
regarding procedures to investigate, evaluate, and attempt to negotiate a proposed resolution of 
claims, defenses, and causes of action relating to or concerning in any way prepetition 
transactions and prepetition relationships between (i) the Debtors and (ii) the FE Non-Debtor 
Parties, regardless of whether such claims, defenses, or causes of action are asserted against the 
Debtors, the FE Non-Debtor Parties, or any of their directors, officers, employees, or 
representatives (the “Intercompany Claims”);

WHEREAS, the Standstill Parties have agreed to the procedures to investigate, evaluate, 
and negotiate the Intercompany Claims set forth in the “Intercompany Protocol”, attached 
hereto as Exhibit A;

WHEREAS, the Standstill Parties desire to express to each other their mutual support 
and commitment with respect to the Intercompany Protocol;

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other good and valuable consideration, the receipt and sufficiency of which is 
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hereby acknowledged, each Standstill Party, intending to be legally bound hereby, agrees as 
follows:

1. Incorporation or Recitals.  The foregoing recitals are incorporated herein as if set forth in 
full below and intended to serve as material terms to this Agreement.

2. Standstill.  While this Agreement in effect, the Standstill Parties agree that:

a. No Standstill Party shall seek the appointment of any trustee, or seek any 
form of discovery other than as provided in the Intercompany Protocol, 
whether pursuant to Bankruptcy Rule 2004 or otherwise, or the 
appointment of an examiner, based on or relating to the Intercompany 
Claims, and shall oppose any motion seeking such relief.

b. The Independent Creditors shall not (i) attempt to prosecute, pursue or 
address the Intercompany Claims outside the Intercompany Protocol or 
(ii) seek to file or file or permit any indenture trustee to file a cause of 
action or lawsuit against the Debtors or any FE Non-Debtor Parties or any 
director, officer, or representative of the Debtors or any FE Non-Debtor 
Parties asserting any Intercompany Claims.

3. Termination of Agreement.  Unless otherwise ordered by the Bankruptcy Court, this 
Agreement shall terminate on the later of the following dates (as applicable):  (i) October 
12, 2018 or (ii) if a mediation is commenced as provided in the Intercompany Protocol, 
the date of termination of the mediation provided for in the Intercompany Protocol.  
Notwithstanding the foregoing, this Agreement shall be subject to termination at the 
election of any Standstill Party, subject to the requirements of Section 4 below, upon the 
occurrence of any of the following “Termination Events”:

a. Written consent of each of the Standstill Parties;

b. The occurrence of a material breach by any other Standstill Party of any of 
its obligations set forth in this Agreement or the attached Intercompany 
Protocol; provided however that any discovery disputes (it being 
understood that “discovery disputes” shall not include breach of a court 
order related to discovery) shall be resolved through the dispute resolution 
procedures contained in Paragraph 24 of the Intercompany Protocol and 
shall not constitute a material breach, provided further, that no 
Independent Creditor may deliver a Termination Notice (as defined below) 
under this subsection based on the material breach of the obligations under 
this Agreement by another Independent Creditor;

c. The Bankruptcy Court shall have entered an order appointing a trustee or 
examiner with authority to investigate the Intercompany Claims pursuant 
to Section 1104 of the Bankruptcy Code in the Chapter 11 Cases;
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d. The Chapter 11 Cases shall have been converted to cases under Chapter 7 
of the Bankruptcy Code, or the dismissal of the Chapter 11 Cases by order 
of the Bankruptcy Court; 

e. The Bankruptcy Court shall have entered an order granting derivative 
standing to any party to prosecute the Intercompany Claims;

f. The Bankruptcy Court shall have entered an order under Bankruptcy Rule 
2004 authorizing discovery against the Debtors or the FE Non-Debtor 
Parties, or any such parties’ directors and officers, relating to any 
Intercompany Claim outside the Intercompany Protocol; 

g. Within 30 days of the Petition Date, the Bankruptcy Court shall not have 
entered an order approving the Debtors’ entry into this Agreement and 
attached Intercompany Protocol; or

h. The Company, without the consent of the Mansfield Certificateholders 
Group and Ad Hoc Noteholder Group, enters into (or publicly announces 
its intention to enter into) any settlement of Intercompany Claims, 
including pursuant to Bankruptcy Rule 9019 and/or as part of as chapter 
11 plan.

4. Meet and Confer Requirement.

a. Upon the occurrence of a Termination Event (other than the Termination 
Events under Sections 3(a) and 3(d)) any Standstill Party that wishes to 
terminate this Agreement must first provide written notice of its intent to 
terminate (“Termination Notice”) to the other Standstill Parties in 
accordance with Section 6(i) hereof.

b. If requested to by any other Standstill Party, the Standstill Party that 
provided the Termination Notice shall attempt in good faith to meet and 
confer regarding the existence of a Termination Event and the Standstill 
Parties’ respective decisions regarding termination (“Termination Meet 
and Confer”).  

c. Unless the Termination Notice is withdrawn, this Agreement shall 
terminate four (4) business days following issuance of the Termination 
Notice.

d. A Termination Event will not result in termination of this Agreement until 
and unless the requirements of Section 4(a)-(c) are met.

5. Committee. Notwithstanding the occurrence of the Effective Date, this Agreement 
contemplates, and the Standstill Parties acknowledge, that the Committee may become a 
Standstill Party upon execution and delivery of a counterpart signature page of this 
Agreement to counsel to each other Standstill Party and at such time the Committee shall 
become obligated under this Agreement and the Intercompany Protocol.
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6. Miscellaneous.

a. No Admission of Liability.  The execution of this Agreement and the fulfillment 
of its terms is an attempt to compromise the Intercompany Claims and is not to be 
construed as and does not constitute an admission or absence of any right, 
remedy, claim, defense, liability or wrongdoing or responsibility on the part of 
any Standstill Party, and the material purpose of the actions taken hereunder are 
solely for the purpose of attempting to resolve the Intercompany Claims in order 
to avoid the expense and time of litigation. 

b. Amendment.  No provision or term hereof may be amended, modified or 
otherwise changed except by an instrument in writing, specifying the same, duly 
executed by each of the Standstill Parties.

c. GOVERNING LAW; SUBMISSION TO JURISDICTION; SELECTION OF 
FORUM.  THIS AGREEMENT IS TO BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF 
NEW YORK APPLICABLE TO CONTRACTS MADE AND TO BE 
PERFORMED IN SUCH STATE, WITHOUT GIVING EFFECT TO THE
CONFLICT OF LAWS PRINCIPLES THEREOF.  Each Standstill Party hereto 
agrees that it shall bring any action or proceeding in respect of any claim arising 
out of or related to this Agreement in the Bankruptcy Court (or court of proper 
appellate jurisdiction) (the “Chosen Court”), and solely in connection with claims 
arising under this Agreement: (a) irrevocably submits to the exclusive jurisdiction 
of the Chosen Court; (b) waives any objection to laying venue in any such action 
or proceeding in the Chosen Court; and (c) waives any objection that the Chosen 
Court is an inconvenient forum or does not have personal jurisdiction over any 
Standstill Party hereto or constitutional authority to finally adjudicate the matter.  

d. Trial by Jury Waiver.  EACH STANDSTILL PARTY HERETO 
IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN 
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

e. Entire Agreement.  This Agreement, inclusive of its attachment, represents the 
entire understanding and agreement among the Standstill Parties with respect to 
the subject matter hereof, and supersedes all prior agreements, if any, among 
them.  Each of the Standstill Parties acknowledges that it has not relied upon any 
representations by any other Standstill Party or anyone acting on behalf of any 
Standstill Party in entering into this Agreement.  

f. Counterparts.  This Agreement may be executed in as many counterparts as may 
be convenient or required.  It shall not be necessary that the signature of, or on 
behalf of, each party, or that the signature of all persons required to bind any 
party, appear on each counterpart.  Signatures to this Agreement, any amendment 
hereof and any notice given hereunder, transmitted by telecopy or PDF, and the 
photocopy of any signature page, shall be valid and effective to bind the Standstill 
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Party so signing.  All such counterparts shall collectively constitute a single 
instrument.

g. Waiver.  Any provision hereof may be waived only by written instrument making
specific reference to this Agreement signed by the Standstill Party against whom 
enforcement of any such waiver is sought.  The waiver by any Standstill Party 
hereto of a breach of any provision of this Agreement shall not operate or be 
construed as a further or continuing waiver of such breach or as a waiver of any 
other or subsequent breach.  No failure on the part of any Standstill Party to 
exercise, and no delay in exercising, any right, power or remedy hereunder shall 
operate as a waiver thereof, nor shall any single or partial exercise of such right, 
power or remedy by such Standstill Party preclude any other or further exercise 
thereof or the exercise of any other right, power or remedy.

h. Interpretation.  This Agreement is the result of negotiation and, accordingly, no 
presumption or burden of proof will arise with respect to any ambiguity or 
question of intent concerning this Agreement favoring or disfavoring any party to 
this Agreement by virtue of the authorship of any provision of this Agreement. 

i. Notices. All notices hereunder shall be deemed given if in writing and delivered 
by electronic mail, courier, or registered or certified mail (return receipt 
requested) to the following addresses (or at such other addresses as shall be 
specified by like notice):

i. if to the Debtors:

FirstEnergy Solutions Corp. 
341 White Pond Drive
Akron, OH 44320
Attention: Rick Giannantonio, General Counsel 
Email: giannanr@firstenergycorp.com

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park
New York, NY 10036
Attention: Ira Dizengoff; Brad Kahn
Email address: idizengoff@akingump.com; 
bkahn@akingump.com
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Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N.W. 
Washington, DC 20036
Attention: Scott Alberino
Email address: salberino@akingump.com

Willkie Farr & Gallagher LLP
787 Seventh Avenue
New York, NY 10019
Attention:  Matthew Feldman
Email address: mfeldman@willkie.com

ii. if to the FE Non-Debtor Parties:

FirstEnergy Corp.
76 S. Main St.
Akron, OH 44308
Attention:  Robert Reffner, General Counsel
Email:  rreffner@firstenergycorp.com

Jones Day LP
North Point
901 Lakeside Avenue
Cleveland, OH 44114
Attention: Thomas Wearsch
Email address: twearsch@jonesday.com

iii. if to the Ad Hoc Noteholder Group:

Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas
New York, New York 10036
Attention: Joshua K. Brody
Email address: jbrody@kramerlevin.com

iv. if to the Mansfield Certificateholder Group:

O’Melveny & Myers LLP
7 Times Square
New York, New York 10036
Attention: Andrew Parlen
Email address: aparlen@omm.com

Latham & Watkins LLP
885 Third Avenue
New York, New York 10022

18-50757-amk    Doc 55-5    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 7 of 40

Attachment C



Execution Version

7

Attention: George Davis
Email address: george.davis@lw.com

or such other address as may have been furnished by a Party to each of the other Parties 
by notice given in accordance with the requirements set forth above.  Any notice given by 
delivery, mail (electronic or otherwise), or courier shall be effective when received.

j. Electronic Execution.  Executed facsimile or .PDF transmissions of this 
Agreement shall be deemed original executions and shall be fully enforceable.

[Remainder of page intentionally left blank.]
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FE NON-DEBTOR PARTIES 
 
FIRSTENERGY CORP., on behalf of itself and 
its direct and indirect subsidiaries other than the 
Debtors 
 
 
By:       
 Name: James F. Pearson 
 Title:   Executive Vice President, Finance 
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Chris Huff

Head of Client Services
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Signature Page to Standstill Agreement

FIDELITY ADVISOR SERIES I: Fidelity Advisor Balanced Fund - High Grade Sub
FIDELITY ADVISOR SERIES II: Fidelity Advisor Limited Term Bond Fund
FIDELITY CENTRAL INVESTMENT PORTFOLIOS II LLC: Fidelity Investment Grade 

Bond Central Fund
FIDELITY GARRISON STREET TRUST: Fidelity Variable Insurance Products 

Investment Grade Central Fund
FIDELITY INCOME FUND: Fidelity Total Bond Fund - High Grade Sub
FIDELITY PURITAN TRUST: Fidelity Balanced Fund - High Grade Sub
FIDELITY PURITAN TRUST: Fidelity Puritan Fund - High Grade Sub
FIDELITY SALEM STREET TRUST: Fidelity Investment Grade Bond Fund
FIDELITY SALEM STREET TRUST: Fidelity Series Investment Grade Bond Fund -

Investment Grade Subportfolio
FIDELITY U.S. BOND INVESTMENT TRUST

By: FIDELITY INVESTMENTS MONEY MANAGEMENT, INC., solely in its capacity as 
Investment Advisor, Sub-Advisor or as otherwise authorized

By: _______________________________________
Name: Marcus Spector
Title:    Deputy Treasurer
Address:  245 Summer Street, Boston, MA 02210

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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ALLIANZ VARIABLE INSURANCE PRODUCTS TRUST - AZL Pyramis Total Bond 
Fund - Core Sub Account

ALLIANZ VARIABLE INSURANCE PRODUCTS TRUST - AZL Pyramis Multi-Strategy 
Fund - Core Sub Account

FIAM BROAD MARKET DURATION FUND, LLC
FIDELITY RUTLAND SQUARE TRUST II: Strategic Advisers Core Income Fund -

FIAM Core Investment Grade Subportfolio

By: FIAM LLC, solely in its capacity as Investment Advisor, Sub-Advisor, Attorney-in-Fact 
or as otherwise authorized

By: ______________________________________
Name: Daniel Campbell
Title:   Vice President, Treasury
Address: 900 Salem Street, Smithfield RI 02917

FIAM GROUP TRUST FOR EMPLOYEE BENEFIT PLANS: FIAM Broad Market 
Duration Commingled Pool
By: FIDELITY INSTITUTIONAL ASSET MANAGEMENT TRUST COMPANY, solely in 
its capacity as Trustee, Investment Advisor, Sub-Advisor, Attorney-in-Fact or as otherwise 
authorized

By: ______________________________________
Name: Daniel Campbell
Title:   Vice President, Treasury
Address: 900 Salem Street, Smithfield RI 02917

DocuSign Envelope ID: 6442C05C-D3BC-4CD4-9A2C-63D8639CEC50
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EXHIBIT A

INTERCOMPANY PROTOCOL

I. PARTICIPATION IN THE PROTOCOL

1. Pursuant to the Standstill Agreement, the Standstill Parties1 have agreed to 

participate in, and be bound by the terms of, the Intercompany Protocol. By this Intercompany 

Protocol, the Standstill Parties agree on the procedures set forth below to investigate, evaluate 

and negotiate a proposed resolution of the Intercompany Claims.  The procedures contained in 

this Intercompany Protocol are intended to facilitate the accelerated mediation provided for in 

Section V herein.  If this Intercompany Protocol terminates without entry of an order by the 

Bankruptcy Court resolving some or all the Intercompany Claims, nothing set forth herein shall 

limit the scope of any investigation, prosecution, or discovery relating to any unresolved 

Intercompany Claims, and the rights of the Standstill Parties are reserved with respect to any

objections to any investigation, prosecution, or discovery as duplicative.  

2. Other than the Standstill Parties, any party in interest that intends to participate in 

the Intercompany Protocol (a “Proposed Participant”) must file and serve upon the Debtors a 

notice indicating such intent (a “Notice of Intent”).  Upon receipt of a Notice of Intent, the 

Debtors will serve the Notice of Intent upon all participants in the Intercompany Protocol.  Only 

a Proposed Participant who serves a Notice of Intent to which the Bankruptcy Court does not 

sustain an objection may take part in the Intercompany Protocol (together with the Standstill 

Parties, the “Participating Parties”, and excluding the Debtors and the FE Non-Debtor Parties, 

the “Independent Creditors”).  

1 Capitalized terms used but not defined herein have the meanings assigned in the Standstill Agreement, 
dated March 30, 2018 (the “Standstill Agreement”) to which this Intercompany Protocol is annexed as an exhibit.

18-50757-amk    Doc 55-5    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 23 of 40

Attachment C



Execution Version

2

3. Each Notice of Intent must contain:  (i) the name and address of the party in 

interest (or, in the case of a group of parties in interest, the names and addresses of each of its 

members) and the name of the law firm(s) and individual attorneys representing such party in 

interest or group; (ii) a description of the claims that the party in interest believes it may have 

against the Debtors, including, if available, a list of all proof(s) of claim filed either individually 

or by the group; and (iii) an explanation of why that party’s interests are not already being 

represented by the Participating Parties.

4. A Proposed Participant may file and serve a Notice of Intent at any time prior to 

September 1, 2018, but each Participating Party must comply with all deadlines set forth in this 

Intercompany Protocol or as modified pursuant to Paragraph 25 of this Intercompany Protocol 

and shall not be allowed to reopen or alter any such deadlines.

5. The Standstill Parties shall, within ten (10) days of filing and serving on each of 

the Parties hereto any Notice of Intent, have the right to object to that Notice of Intent on any and 

all grounds, including that the Notice of Intent is harassing, was served by persons that are not 

parties in interest or whose interests are already represented, does not comply with the terms of 

this Intercompany Protocol, or does not demonstrate a legally cognizable interest in the 

proceedings.  The Bankruptcy Court shall rule on such objections, and the Proposed Participant 

shall not be deemed a Participating Party until all such objections have been denied by the 

Bankruptcy Court and only if the Protective Order (defined below) has been entered by the 

Bankruptcy Court.

6. Bank of New York Mellon (“BNYM”), in its capacity as the indenture trustee for 

(a) the unsecured pollution control revenue bonds supported by notes issued by FG and NG, and 

(b) certain unsecured notes issued by FES; UMB Bank (“UMB”), in its capacity as the indenture 
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trustee for the secured pollution control revenue bonds supported by notes issued by FG and NG; 

and Wilmington Savings Fund Society, FSB (“WSFS” and, together with BNYM and UMB, the 

“Indenture Trustee Parties” and each, individually, an “Indenture Trustee Party”) may become 

Participating Parties; provided, however, that if any ad hoc group represents a majority of 

beneficial interest in any issuance of debt, notes, bonds, or certificates also represented by any 

Indenture Trustee Party, or if any Indenture Trustee Party sits on the Committee, then the 

Indenture Trustee Party for that issuance of debt, note, bond, or certificate will endeavor to 

operate through such ad hoc group or the Committee and not unreasonably duplicate the work of 

that ad hoc group or the Committee in connection with this Intercompany Protocol.

7. All Participating Parties shall refrain from taking any action that would 

circumvent, undermine, or otherwise frustrate this Intercompany Protocol.  The Participating 

Parties shall not seek the appointment of any trustee or examiner or seek any form of discovery 

relating to claims or defenses which are addressed by the Intercompany Protocol whether

pursuant to Bankruptcy Rule 2004 or otherwise, and shall oppose any motion seeking such relief.  

The Independent Creditors shall not (i) attempt to prosecute, pursue or address the Intercompany 

Claims outside the Intercompany Protocol or (ii) seek to file or file or permit any indenture 

trustee to file a cause of action or lawsuit against the Debtors or any FE Non-Debtor Party or any 

director, officer, or representative of the Debtors or any FE Non-Debtor Party asserting any 

Intercompany Claims covered by the Intercompany Protocol.  Nothing in this paragraph limits 

the ability of the Independent Creditors to seek any discovery, or take or refrain from taking any 

other actions, related to any claims or defenses that are unrelated to the Intercompany Claims. 

8. All Participating Parties are bound by the Intercompany Protocol until it and the 

Standstill Agreement terminate.
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9. Upon termination, the terms of this Intercompany Protocol shall no longer have 

any force and effect, except, however, Paragraphs 24, 32, 33, and 34 shall remain in force and 

survive indefinitely.  

II. COORDINATION OF DISCOVERY

10. Pursuant to Paragraphs 14-26 below, the Participating Parties may obtain 

modified discovery concerning the Intercompany Claims under the Intercompany Protocol.  No 

other discovery concerning the Intercompany Claims is permitted under the Intercompany 

Protocol or outside the Intercompany Protocol with respect to the Intercompany Claims.  Within 

five (5) days of execution of this Intercompany Protocol, (i) the Debtors will provide each 

Participating Party’s counsel with access to the then-existing collection of documents that were

previously provided to the Debtors by the FE Non-Debtor Parties, and (ii) the FE Non-Debtor 

Parties will deliver in writing to the Standstill Parties search terms that were utilized to collect 

email and any other documents.

11. In order to avoid service of multiple or duplicative document requests, deposition 

notices, or other discovery, and to avoid the attendant costs and other burdens imposed upon the 

producing parties to respond to such discovery in connection with the Intercompany Protocol, the 

Committee shall act as facilitator and intermediary between the Debtors, the FE Non-Debtor 

Parties, and the Independent Creditors, as set forth in Paragraph 15. The Committee shall work 

with the Independent Creditors and endeavor to coordinate to ensure that all discovery conducted 

under the Intercompany Protocol is narrowly tailored and not redundant or duplicative.  Prior to 

the formation of the Committee, all coordination responsibilities of discovery hereunder shall be 

coordinated by Kramer Levin Naftalis & Frankel LLP, as counsel to the Ad Hoc Noteholder 

Group. 
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12. In the event that either (i) no Committee is formed in the Chapter 11 Cases, or 

(ii) a Committee is formed but declines to participate in or perform the duties contemplated by 

the Intercompany Protocol, the Participating Parties will coordinate and perform the duties the 

Committee would have performed (had such Committee been formed and been willing to

perform them).  For the avoidance of doubt, even if no Committee is formed or a Committee is 

formed but declines to participate in or perform the duties contemplated by the Intercompany 

Protocol, all Participating Parties nevertheless agree to be bound by the terms of the 

Intercompany Protocol.

III. PROTOCOL SCHEDULE

13. Deadlines and relevant dates for the Intercompany Protocol are listed in the 

schedule (the “Schedule”) attached hereto as Exhibit 1.  

IV. DISCOVERY

14. FE Non-Debtor Parties Proofs of Claim. To facilitate discovery under the 

Intercompany Protocol, the FE Non-Debtor Parties shall file proofs of claim on or before 

June 15, 2018.  Such proofs of claim shall include all known claims, without prejudice to the FE 

Non-Debtor Parties’ ability to file, prior to the claim bar date, supplemental proofs of claim 

based on information not known as of June 15, 2018.  

15. Form of Independent Creditor Document Requests.  The Independent 

Creditors may not separately serve document requests directly on the Debtors or the FE Non-

Debtor Parties.  Instead, the Independent Creditors shall coordinate with the Committee (or prior 

to the Committee being formed and agreeing to perform the duties contemplated by this 

Intercompany Protocol, the party designated as representative of the Independent Creditors 

pursuant to Paragraph 11 above) regarding the content of their desired document requests, and 

collectively serve one set of document requests on all Debtors (and, if applicable, their directors) 
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and one set of document requests on all FE Non-Debtor Parties (and, if applicable, their 

directors) on behalf of the Independent Creditors, with the scope of such requests related to the 

Intercompany Claims defined pursuant to Federal Rule of Bankruptcy Procedure 2004 and the 

procedure thereof governed by Federal Rule of Civil Procedure 34.  All Debtors and all FE Non-

Debtor Parties, and those parties’ directors and officers, if applicable, will respond to these 

requests as required by Federal Rule of Bankruptcy Procedure 2004 and Federal Rule of Civil 

Procedure 34.  For the avoidance of doubt, at most, two sets of document requests shall be 

served; requests directed at each individual Debtor or each FE Non-Debtor Party are not 

permitted.    

16. Form of Debtors and FE Non-Debtor Parties Document Requests.  The 

Debtors and the FE Non-Debtor Parties may serve document requests pursuant to this 

Intercompany Protocol, with the scope of such requests related to the Intercompany Claims 

defined pursuant to Federal Rule of Bankruptcy Procedure 2004 and the procedure thereof 

governed by Federal Rule of Civil Procedure 34.  Any Participating Party served with document 

requests may object to such requests, and will otherwise respond to these requests as required by 

Federal Rule of Bankruptcy Procedure 2004 and Federal Rule of Civil Procedure 34.

17. Interrogatories.  Interrogatories are not permitted.    

18. Requests for Admission. Requests for admission are not permitted.  

19. Third-Party Discovery Pursuant to Subpoena. If any Participating Party 

seeks third-party discovery pursuant to Fed. R. Civ. P. 45, that Participating Party shall notify all 

other Participating Parties of its intention to serve third party discovery and provide such parties 

with a copy of the proposed third-party subpoena.  Any Standstill Party may object to the service 

of third party discovery.
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20. Limitations on Depositions.  The Debtors and the Participating Parties shall be 

permitted to take depositions of witnesses employed by, or otherwise currently related to or 

associated with, the FE Non-Debtor Parties.  The Participating Parties shall be permitted to take 

depositions of witnesses employed by, or otherwise currently related to or associated with, the 

Debtors.  All depositions shall be coordinated through the Committee, or, if the Committee 

refuses to perform this duty, through the Independent Creditors.  The Debtors and FE Non-

Debtor Parties reserve all rights to seek reasonable limitations on the overall number of 

depositions.  If the Participating Parties are unable to reach agreement regarding reasonable 

limitations on depositions, the Debtors or FE Non-Debtor Parties may seek an order from the 

Bankruptcy Court that good cause exists to set the number of depositions allowed by the 

Intercompany Protocol pursuant to the dispute resolution procedures contained in Paragraph 25.

The Committee and Independent Creditors shall negotiate in good faith regarding the allocation 

of fact depositions.  Unless otherwise ordered by the Bankruptcy Court for cause shown, no 

individual may be deposed more than once, and each deposition taken in connection with the 

Intercompany Protocol shall be limited to seven hours of testimony.  If multiple parties seek to 

depose the same witness, the seven hours shall be allocated equitably among the parties seeking 

to depose the witness, or as those parties otherwise agree.  The parties shall confer in good faith 

about the time allotted for each party prior to the deposition.  Except as modified by this 

paragraph, all depositions shall be noticed in compliance with Federal Rule of Civil Procedure 

30.  Deposition notices shall not include requests for production of documents.  At least forty-

eight hours in advance of any Rule 30(b)(6) deposition, the party being deposed shall identify all 

witnesses who will be put forward to testify on the topics in the Rule 30(b)(6) deposition notice.  

Subject to the terms and conditions of the Protective Order (defined below), all Participating 

18-50757-amk    Doc 55-5    FILED 04/01/18    ENTERED 04/01/18 16:06:01    Page 29 of 40

Attachment C



Execution Version

8

Parties may have representatives attend each deposition taken in accordance with this paragraph.

For depositions other than those noticed under Rule 30(b)(6), the noticing party will make 

reasonable efforts to provide advance notice of the general areas of examination (“Individual 

Topics”) anticipated to be covered in the deposition. Notice of the Individual Topics is intended 

only to facilitate the Participating Parties’ preparation and shall not limit the scope of the 

deposition or be a basis to object to any question during the deposition.  Failure to provide such 

notice of the Individual Topics shall not constitute a material breach of this agreement.

21. Document Repository. All parties producing documents under the Intercompany 

Protocol shall produce documents by providing them to a third-party service provider, which will 

then make the documents available to all Participating Parties through a document repository 

(the “Repository”), subject to the terms and conditions of the Protective Order (defined below).  

The Debtors shall remain responsible for the costs of housing the Repository, while each other 

Participating Party shall be responsible for the costs of its respective access to and downloading 

from the Repository. The Debtors shall keep the Repository operational after termination of the 

Standstill Agreement unless otherwise ordered by the Bankruptcy Court. 

22. Production Format. All documents and ESI produced in accordance with this 

Intercompany Protocol shall be produced in conformance with the terms of the e-discovery 

protocol, attached hereto as Exhibit 2; provided, however, that any Excel spreadsheets will be 

produced in native format.

23. Assertions of Privilege.  If any recipient of a discovery request withholds or 

redacts any documents on the grounds of privilege, work product, or any other type of protection 

or immunity from disclosure, that person shall provide the Participating Parties with a privilege 

log consistent with Federal Rule of Civil Procedure Rule 26(b)(5).  Efficient means of providing 
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information regarding claims of privilege are encouraged, and the parties shall endeavor to agree 

upon measures that further this end.  For example, the parties may work out a mutually agreeable 

method for asserting privilege on the same basis with respect to multiple documents by group or 

category.

24. Confidential Information/Protective Order. All discovery in connection with 

the Intercompany Protocol shall be delivered to counsel for any applicable Participating Party as 

set forth in Paragraph 21.  All discovery in connection with the Intercompany Protocol shall be 

subject to and conducted in accordance with the terms of the protective order entered into in the 

Chapter 11 Cases (the “Protective Order”), which shall be in form and substance reasonably 

acceptable to the Standstill Parties; provided, however, that any material non-public information 

contained in any such discovery under this Intercompany Protocol shall be limited to counsel and 

advisor only review until such time that the Debtors and/or the FE Non-Debtor Parties enter into 

mutually-acceptable confidentiality agreements with any Independent Creditor (each, a 

“Confidentiality Agreement”).  By serving a Notice of Intent, each Proposed Participant shall be 

deemed to have read and agreed to abide by the terms of the Protective Order and this paragraph.

Upon becoming a Participating Party, each Participating Party must provide the Protective Order 

to any person it employs or engages who is given access to information produced in discovery.  

By its terms, the Protective Order will survive any termination of this Intercompany Protocol 

pursuant to Paragraph 8 and continue to be binding on any Participating Party.

25. Dispute Resolution.  Any dispute or request relating to the Intercompany 

Protocol—including, but not limited to, discovery disputes, requests to alter the Schedule, or 

disputes regarding the scope or terms of the Intercompany Protocol—that cannot be resolved in 

good faith between the parties may be presented to the Bankruptcy Court by a letter from the 
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party seeking relief with all Participating Parties copied.  Unless otherwise agreed by the 

disputing parties, any response to such letter shall be made by letter to the Court delivered within 

five business days after service of the initial letter submission, so long as the submission of such 

letter on that timetable is acceptable to the Bankruptcy Court.  Without leave from the 

Bankruptcy Court, no letter shall exceed three pages in length (excluding exhibits) and no 

additional submissions will be permitted unless leave to file such additional submissions is 

granted by the Bankruptcy Court.  The parties do not object to any party participating in any 

hearing on disputes pursuant to this paragraph by telephone.  

26. Service. The Participating Parties will serve by e-mail all discovery requests, 

responses and objections, and other discovery papers in PDF format.  Document requests will be 

provided, in addition to PDF, in Microsoft Word.  If transmission of voluminous materials as an 

e-mail attachment is impractical, those materials shall be served by overnight delivery with the 

ability to “track” deliveries and verify receipt.  Unless received by 6 p.m. Eastern time, discovery 

requests will be deemed served and received the next business day.

V. MEDIATION

27. The Participating Parties agree to engage in good faith negotiations to reach a 

resolution and settlement of Intercompany Claims.  In the event that all issues are not resolved 

through good faith negotiations, the Participating Parties agree to mediate such issues (the 

“Mediation”).  

28. Core Parties.  Because it would be infeasible for all Participating Parties to 

attend and participate in the Mediation, only the Debtors, the FE Non-Debtor Parties, the 

Committee, the Ad Hoc Noteholder Group, and the Mansfield Certificateholder Group (the 

“Core Parties”) shall participate in the Mediation.  
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29. Appointment of Mediator.  The Participating Parties hereby appoint a sitting 

United States Bankruptcy Judge that is acceptable to the Core Parties.    

30. Conduct of Mediation. Pursuant to the terms of the Schedule (attached hereto as 

Exhibit 1) the Mediation shall commence on or prior to that date that is 180 days after the 

Petition Date and terminate on December 15, 2018, provided, however, that the Mediator may 

reasonably extend the length of the Mediation.  An initial mediation conference shall occur at a 

time and place designated by the Mediator on the date the Mediation commences, or as soon 

thereafter as reasonably practicable.  The Core Parties shall meet and confer with the Mediator to 

establish the procedures of the Mediation.  The Mediator may conduct the Mediation as he or she 

sees fit, establish the rules of the Mediation, and consider and take appropriate action with 

respect to any matters the Mediator deems appropriate in order to conduct the Mediation, subject 

to the terms of this Intercompany Protocol.  Unless otherwise directed by the Mediator, each of 

the Core Parties, including their respective principals, attorneys, and advisors, may attend and 

participate in the mediation sessions.  The Mediator may require each Core Party participating in 

the mediation sessions to appear with at least one (1) principal or other individual with authority 

to make a decision binding upon such Core Party; provided, however, that, if requested by the 

Mediator, any Core Party that is an ad hoc group will endeavor, in good faith, to appear with at 

least one (1) principal or other individual with authority to make a decision binding upon such 

Core Party.

31. Scope of Mediation. The Mediator is authorized to mediate issues regarding the 

settlement of Intercompany Claims (the “Mediation Topics”).  Either (i) the Mediator, or (ii) the 

Core Parties by mutual consent and with the consent of the Mediator, may expand the scope of 

the Mediation Topics. By September 7, 2018, each Core Party asserting claims shall provide to 
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the Debtors and FE Non-Debtor Parties a non-binding document setting forth any potential cause 

of action or grounds for any Intercompany Claim (including any claims against directors, officers 

or any other representatives of any Participating Party).  Any such document provided shall be 

deemed to have been prepared by such Core Party in connection with the Mediation and subject 

to the confidentiality and absolute mediation privilege described below.

32. Confidentiality of Mediation Materials and Communications. Subject to 

Paragraphs 33 and 34, all:  (i) communications among any of the Mediator or the Participating 

Parties relating to the Mediation; (ii) any mediation statements or any other documents or 

information provided to the Mediator or the Participating Parties relating to the Mediation; and 

(iii) correspondence, draft resolutions, offers, and counteroffers produced as a result of the 

Mediation are strictly confidential, shall not be disclosed to any party that is not a Participating 

Party, and shall be neither discoverable nor admissible for any purpose in any judicial, 

administrative, or other proceeding.  No person or Participating Party, including their counsel, 

shall in any way disclose any such discussion, mediation statement, other document or 

information, correspondence, resolution, offer, or counteroffer which may be made or provided 

in connection with the Mediation, unless otherwise available and not subject to a separate 

confidentiality agreement that would prevent its disclosure; provided, that notwithstanding the 

foregoing, nothing shall prohibit the sharing of any discussion, mediation statement, other 

document or information, correspondence, resolution, offer, or counteroffer which may be made 

or provided in connection with the Mediation between or among any Participating Party, its 

counsel, and its other agents (subject to any applicable confidentiality restrictions).  

33. All settlement proposals, counterproposals, and offers of compromise made 

during, or relating to, the Mediation (collectively, “Settlement Proposals”) shall:  (i) remain 
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confidential unless the party making such Settlement Proposal agrees to its disclosure (including 

pursuant to a Confidentiality Agreement), and (ii) be subject to protection under Federal Rule of 

Evidence 408 and any equivalent or comparable state law.  

34. Notwithstanding anything in the terms of any Confidentiality Agreement 

referenced in Paragraph 24, a mediation order shall govern any issues with respect to any 

mediation party’s disclosure of any Settlement Proposals and/or any material non-public 

information of the Debtors or the FE Non-Debtor Parties obtained in connection with this 

Intercompany Protocol to another mediation party or otherwise in the course of the Mediation.

35. No Participating Party shall (i) be or become an insider, a temporary insider or 

fiduciary of any Debtor, any affiliate of any Debtor (collectively, the “Debtor Parties”), (ii) be

deemed to owe any duty to any of the Debtor Parties or the Debtors’ estates, (iii) undertake any 

duty to any party in interest, or (iv) be deemed to misappropriate any information of any of the 

Debtor Parties, with respect to each of the foregoing clauses (i) through (iv), as a result of 

(x) participating in the Mediation in accordance with this Intercompany Protocol, (y) being 

aware, or in possession, of any Settlement Proposal, or (z) with respect to the Mediation, acting 

together in a group with other holders of securities issued by the Debtor Parties.
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Exhibit 1

Schedule

Date Description

[May 15, 2018]

[T]

Deadline to serve discovery requests for any supplemental materials 
not provided in connection with the report produced by Willkie, Farr, 
& Gallagher LLP.  Such discovery requests will include all requests 
for the production of documents.  Additional requests shall not be 
permitted absent good cause shown.  

[May 29, 2018]

[T +14 days]

Deadline to serve responses and objections to Consolidated 
Discovery Requests.

[July 10, 2018]

[T + 56 days]

Deadline for all parties to have substantially completed document 
discovery (it being understood that all parties will produce 
responsive materials on a rolling basis in advance of such date).

[July 24, 2018]

[T + 70 days]

Depositions begin.  

[August 5, 2018]

[T + 82 days]

Deadline to serve deposition notices.

[August 21, 2018]

[T + 98 days]

Deadline to complete all document discovery, and deadline for all 
parties to provide logs of all documents responsive to documents 
requests that were withheld on the basis of any claim of privilege.

[September 4, 2018]

[T + 112 days]

Deadline to complete all discovery (and resolve discovery disputes).  
Notwithstanding the foregoing, reasonable requests for additional 
documents or limited additional depositions based on new 
information discovered after this date will not be unreasonably 
withheld.

[September 28, 2018]

[180 days from Petition 
Date]

Outside date for commencement of Mediation.

[December 15, 2018] Mediation terminates, subject to reasonable extension by the 
Mediator.
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REFERENCE

Copyright 2010 Kroll Ontrack Inc.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Concordance Basic Metadata with Family Range and DocLink

The Concordance Basic Metadata with Family Range and DocLink specification creates load files 
which contain only a limited subset of metadata. This specification contains only a subset of fields 
and family information. Since family information is included, e-mail messages are immediately 
followed by any attachments. This specification only provides the native files with the tiff files for 
spreadsheet and database files.

Output Files

The following output files are included with the load files:

METADATA FILE

The following metadata file is included with the load file:

IMAGE VIEWER

The following image viewer files are included with the load file:

Tiff Image Specifications
All tiff images delivered with the load files have the following specifications:

• Single-page tiff image
• Black and white
• Resolution of 300 dpi
• CCITT Group 4 compression

File Name
The file name used for image files is the Bates number from the first page of the document and the 
file extension is tif.
Directory Structure
The following is the directory structure used to deliver the image files. Each folder contains up to 
500 files. The exact number will vary as all the images for a document are kept within the same 
folder. Documents are not broken across folders.

OutputSetID-MediaNumber\FolderNumber\Filename.tif

For example

00143-01\01\BPFIX00000001.tif

File File Extension

Concordance .dat

File File Extension

IPRO .lfp

Opticon .opt
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Output Media

The load files are included on media which is the best fit for the amount of data contained with the 
load files. As a result, the media may consist of CDs, DVDs, or hard drives. The most common 
media type is DVD.

Text Delivery

The extracted text from processed documents is provided in a metadata text field. See the Text1, 
Text2, and Text3 field descriptions for details.

Fields

The following are the metadata fields that are included with the load files. The fields are provided 
in the order they appear below.

Field Description

StartBates The beginning Bates number for the document.

EndBates The ending Bates number for the document.

FamRngStart The beginning Bates number for the family which contains the 
document.

FamRngEnd The ending Bates number for the family which contains the document.

Source Custodian of the data. If the custodian is not provided, the original 
source of the data is provided.

Type Identifies whether the document is an e-mail, e-mail attachment, or file.

FileName The file name for the document (blank for e-mail).

CreateDt The date the file or e-mail was created.

ModSntDt The date the e-mail was sent or the file was last modified.

AccRecDt The date the e-mail was received or the file was last accessed.

Subject Lists the contents of the Subject field for an e-mail (blank for files).

From Lists the contents of the From field for an e-mail (blank for files). This 
indicates who sent the e-mail. This value may include an Internet 
address or an internal Microsoft Outlook address or alias.

To Lists the contents of the To field of an e-mail (blank for files). This 
indicates who received the e-mail. This value may include an Internet 
address or an internal Microsoft Outlook address or alias.

Cc Lists the contents of the CC (carbon copy) field of an e-mail (blank for 
files). This indicates who was copied on the e-mail. This value may 
include an Internet address or an internal Microsoft Outlook address or 
alias.
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Delimiters

Encapsulators are used to contain a single field and separators are used to separate each field 
provided with the load file. The following are the encapsulators and separators used to separate the 
fields within the load file:

Date Formatting

Dates are formatted as YYYYMMDD

Bcc Lists the contents of the BCC (blank carbon copy) field of an e-mail 
(blank for files). This indicates who was copied on the e-mail without 
the other recipients knowing they were copied. This value may include 
an Internet address or an internal Microsoft Outlook address or alias.

DocLink Path and file name of the native file for spreadsheet and database files.
This is the location in the output where the native file is stored. This 
value will be blank if the file is not delivered natively. The path will be 
in the following format:
DocLink\Custodian\OutputSetID\FileID\filename

Text1 The extracted text from the document.
• If redactions are enabled, optical character recognition techniques 

are used to populate this field.
• Multiple fields are used to contain the extracted text. Each text 

field can contain up to 8 Mb of text. If the amount text exceeds 8 
Mb, the text overflows into the next available text field.

Text2 Extracted text which exceeded the truncation limits for the Text1 field.

Text3 Extracted text which exceeded the truncation limits for the Text2 field.

Type Description Symbol Replace With

Field Encapsulator Contains all the contents for a 
single field

Decimal 254 Decimal 032

Field Separator Separates individual fields Decimal 020 Decimal 032

Multi-value Delimiter Separates more than one value 
in an individual field

Decimal 59 
(space)

n/a

Symbol Description

YYYY Four-digit year

MM Month

DD Day

Field Description
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UNITED STATES OF AMERICA 

BEFORE THE 
FEDERAL ENERGY REGULATORY COMMISSION 

Ohio Valley Electric Corporation, ) 
) 

Complainant, ) 
)  Docket No. EL18- 

v. ) 
) 

FirstEnergy Solutions Corp., 
SSolenerationCorporation,

) 
 ) 

Respondent. ) 

COMPLAINT OR, IN THE ALTERNATIVE, 

REQUEST FOR DECLARATORY ORDER 

Pursuant to section 306 of the Federal Power Act (“FPA”)1 and Rule 206 of the Federal 

Energy Regulatory Commission’s (“FERC” or the “Commission”) Rules of Practice and 

Procedure,2 Ohio Valley Electric Corporation and its wholly-owned subsidiary, Indiana-

Kentucky Electric Corporation (collectively, “OVEC”), respectfully submits this Complaint 

(“Complaint”) against FirstEnergy Solutions Corp. (“FirstEnergy”).  FirstEnergy is a 

counterparty to the Inter-Company Power Agreement (“ICPA”)3, a long-term power supply 

and cost-recovery agreement under which FirstEnergy is obligated to pay for its contractual 

share of the costs incurred by OVEC to meet its obligations under the ICPA.  The Complaint 

asks the Commission to find that FirstEnergy’s anticipated breach of the ICPA would amount to 

a termination of FirstEnergy’s purchase obligation in violation of the filed rate doctrine and 

1 16 U.S.C. § 825e. 

2 18 C.F.R. § 385.206. 

3 The ICPA is included as Attachment A to this pleading. 
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the ICPA.  FirstEnergy has announced its intention to declare bankruptcy in the next few 

weeks and is expected to seek rejection of the ICPA in the bankruptcy court.4     

The Commission has the authority and obligation to ensure enforcement of the ICPA5 

because the ICPA is a wholesale power arrangement subject to FERC’s exclusive 

jurisdiction – and not jurisdiction of a bankruptcy court – and because the ICPA, as a filed 

rate, is “binding upon the seller and purchaser alike.”  Neither commercial nor equitable 

concerns are a defense by the purchaser against its obligation to pay the filed rate.6  In fact, 

the Commission’s failure to enforce the filed tariff rate against a customer, even where 

parties had agreed to a different rate, would amount to unlawful discrimination.7  As 

discussed infra, moreover, if the Commission failed to intercede, the result would 

necessitate a change to the filed rate reflected in the ICPA, a potential increase in costs to 

OVEC’s other customers, and in some cases resultant higher consumer rates, all in the 

amount of hundreds of millions of dollars over the remaining life of the contract.   

The United States District Court for the Southern District of New York – the court to 

have most recently addressed the question – has held that a bankruptcy court’s rejection of a 

FERC-jurisdictional power supply contract “directly interferes with FERC's exclusive 

jurisdiction and regulatory authority over wholesale power contracts or otherwise constitutes 

                                                   
4 See Samuel Riehn, “FirstEnergy Confirms FES Bankruptcy,” Seeking Alpha (Mar. 1, 2018), available at 

https://seekingalpha.com/article/4152235-firstenergy-confirms-fes-bankruptcy.  

5 Section 309 of the FPA, 16 U.S.C. § 825h, gives the Commission the power “perform any and all acts…necessary 
or appropriate to carry out” its obligations under the Act, including its obligation to ensure adherence to the filed 
rate. Thus, for example, if the Commission has erroneously permitted a utility to undercharge a customer, the 
Commission has the inherent authority to correct its error and order the customer to pay a surcharge as a means to 
address the resulting undercollection. See, e.g., Cambridge Electric Light Co., 66 FERC ¶61,346 at 62,162 (1994) 
(citing United Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 223, 229 (1965)). 

6 Maislin Indus., US, Inc. v. Primary Steel, Inc., 497 U.S. 116, 126-28 (1990). 

7 Id. at 130. 
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a collateral attack on the filed rate.”8  But even under the narrowest reading of FERC’s 

authority vis-à-vis that of the bankruptcy courts, FERC’s authority is exclusive where the 

actions of the debtor would result in changes to a FERC-filed rate.9 

 If the Commission declines to act on OVEC’s Complaint, OVEC alternatively 

requests, under Rule 207(a)(2) of FERC’s Rules of Practice and Procedure10 and section 554(e) 

of the Administrative Procedure Act (“APA”),11 that the Commission issue a declaratory order 

finding that it has exclusive jurisdiction over the ICPA.  Such an order is within the 

Commission’s authority as it would resolve the substantial marketplace uncertainty created 

by FirstEnergy’s anticipated bankruptcy filing and potential attempt to reject the ICPA.  

Even assuming, arguendo, under the broadest possible interpretation of a bankruptcy 

court’s jurisdiction to authorize rejection of the ICPA, the bankruptcy court nonetheless 

must consider determinations by this Commission whether or not rejection of the contract 

would be in the public interest.12  Thus, OVEC also makes this alternative request for 

declaratory order: Should the Commission determine that it does not have exclusive 

authority over the ICPA, OVEC requests that the Commission issue a declaratory order 

advising the bankruptcy court that rejection of the ICPA would be contrary to the public 

interest.  And, should the Commission conclude that it needs more information to make that 

determination, OVEC would support FERC’s initiation of proceedings in which affected 

parties could submit comments and briefs on the issue.  

                                                   
8 In re Calpine Corp., 337 B.R. 27, 36 (S.D.N.Y. Jan. 27, 2006). 

9 In re Mirant Corp., 378 F.3d 511, 519 (5th Cir. 2004). 

10 18 C.F.R. § 385.207(a)(2). 

11 5 USC § 554(e) (2012). 

12 In re Mirant Corp., 378 F.3d at 524-26; In re Mirant Corp., 318 B.R. 100, 108 (N.D. Tx. 2004) (on remand). 
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All of these points are discussed in more detail, infra.  Briefly, OVEC requests the 

following relief: 

1. A Commission order granting OVEC's Complaint (1) by making a finding that 
FirstEnergy's anticipatory breach of the ICPA constitutes a violation of its 
obligations under that agreement, and (2) by making a determination that 
permitting FirstEnergy to terminate its obligations under the ICPA would be 
contrary to the public interest in violation of the Mobile Sierra doctrine (and to 
establish such additional procedures as may be necessary to make the latter 
determination); 
 

2. Alternatively, a Commission order declaring that it has exclusive jurisdiction to 
ascertain whether FirstEnergy's anticipatory breach of its purchase obligation 
under the ICPA, by rejection of the contract in bankruptcy or otherwise, (1) is a 
matter exclusively within the jurisdiction of the Commission, and (2) that such 
termination would be contrary to the public interest in violation of the Mobile 

Sierra doctrine (and to establish such additional procedures as may be necessary 
to make the latter determination); and 
 

3. Alternatively, should the Commission determine that it lacks exclusive 
jurisdiction, to initiate proceedings to ascertain whether termination of 
FirstEnergy's purchase obligations under the ICPA would be contrary to the 
public interest in violation of the Mobile Sierra doctrine (and to establish such 
additional procedures for the development of a record as may be necessary to 
make the latter determination) and to advise the bankruptcy court both of its 
intention to make such a determination and of its ultimate conclusions. 
 

I.  SERVICE AND COMMUNICATIONS 

All correspondence and communications to the Complainant in this docket  

should be addressed to the following individuals, whose names should be entered on the official 

service list maintained by the Secretary in connection with these proceedings:13 

                                                   
13 OVEC requests waiver of 18 C.F.R. § 385.203(b)(3), to the extent necessary, to allow the placement of four 
OVEC representatives on the official service list in this docket. 
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David D’Alessandro 
Harvey L. Reiter 
Jonathan P. Trotta 
M. Denyse Zosa 
Stinson Leonard Street LLP 
1775 Pennsylvania Ave., NW 
Suite 800 
Washington, DC 20006 
(202) 785-9100 
david.dalessandro@stinson.com 
harvey.reiter@stinson.com 
jtrotta@stinson.com 
denyse.zosa@stinson.com 
 
 

Brian Chisling 
Simpson Thacher & Bartlett LLP 
425 Lexington Avenue 
New York, NY 10017 
(212) 455-3075 
bchisling@stblaw.com 

II.  BACKGROUND 

OVEC owns and operates two coal-fired generating power plants, the Kyger Creek 

plant in Ohio and the Clifty Creek plant in Indiana, with a combined capacity of 

approximately 2,400 MW.  OVEC has approximately 660 employees (and has 

approximately 650 retired employees and surviving spouses receiving pension and other 

benefits from OVEC).  OVEC and its wholly-owned subsidiary, Indiana-Kentucky Electric 

Corporation (“IKEC”), were formed on October 1, 1952 for the purpose of providing 

electric power in support of the operation of uranium enrichment facilities then under 

construction by the Atomic Energy Commission (“AEC”) near Portsmouth, Ohio.  The 

AEC’s facilities are now operated by the Department of Energy (“DOE”), as successor to 

the AEC.  OVEC and AEC entered into a power supply agreement supporting the AEC’s 

Portsmouth facilities on October 15, 1952 (“DOE Power Agreement”).   

OVEC and OVEC’s owners or their utility-company affiliates (called “Sponsoring 

Companies”) signed the ICPA on July 10, 1953 to support the DOE Power Agreement and 

provide for excess energy sales to the Sponsoring Companies of power and energy not 

utilized by DOE or its predecessors. Initially set for 25 years, this agreement was later 
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extended through December 31, 2005.  The current term of the ICPA extends through June 

30, 2040.  On September 29, 2000, DOE notified OVEC of its cancellation of the DOE 

Power Agreement, effective April 30, 2003.  Since the termination of the DOE Power 

Agreement, OVEC’s entire generating capacity has been exclusively available to the 

Sponsoring Companies under the terms of the ICPA.  The ICPA, and all amendments 

thereto, constitute a FERC-filed, cost-based power agreement.14  The current Sponsoring 

Companies of OVEC are as follows (and share the following OVEC “power participation ratio” 

benefits and payment obligations under the ICPA):  

Sponsoring Company % Share  Parent Entity
15

 

Allegheny Energy Supply Company LLC  3.01%  FE 
Appalachian Power Company  15.69%  AEP 
Buckeye Power Generating, LLC  18.00%  Buckeye 
The Dayton Power and Light Company  4.90%  AES 
Duke Energy Ohio, Inc.  9.00%  Duke 
FirstEnergy Solutions Corp.  4.85%  FE 
Indiana Michigan Power Company  7.85%  AEP 
Kentucky Utilities Company  2.50%  PPL 
Louisville Gas and Electric Company  5.63%  PPL 
Monongahela Power Company  0.49%  FE 
Ohio Power Company  19.93%  AEP 
Peninsula Generation Cooperative  6.65%  Wolverine 
Southern Indiana Gas and Electric Company  1.50%  Vectren 
 100.00% 
 

Under the ICPA, OVEC must “make Available Energy available to each Sponsoring 

Company in proportion to said Sponsoring Company’s Power Participation Ratio.”16  While no 

                                                   
14 The Commission accepted the ICPA in a delegated letter order issued on May 23, 2011.  Ohio Valley Elec. Corp., 
Docket Nos. ER11-3181-000, ER11-3440-000 and ER11-3441-000 (May 23, 2011) (delegated letter order). 

15 The abbreviations of the Sponsoring Companies’ parent entities are as follows: American Electric Power 
Company, Inc. (“AEP”); The AES Corporation (“AES”); Buckeye Power, Inc. (“Buckeye”); Duke Energy 
Corporation (“Duke”); FirstEnergy Corp. (“FE”); PPL Corporation (“PPL”); Vectren Corporation (“Vectren”); 
Wolverine Power Supply Cooperative, Inc. (“Wolverine”).   

16 ICPA, Section 4.03. 
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Sponsoring Company is “obligated to avail itself of any Available Energy,”17 they are each 

individually responsible for their proportionate share of the fixed and operating costs of the 

project, including the costs of additions, upgrades, repairs, employee benefits (including post-

retirement benefits obligations) and eventually decommissioning.18  In addition, they are 

responsible for adjustment charges for “Minimum Loading Event Costs” if they fail to take their 

“Power Participant Ratio” share of the facilities’ energy output.19  Their obligations under the 

ICPA are individual, not joint.20  That is, each Sponsoring Company is responsible only for its 

assigned pro rata portion of the OVEC’s costs.  FirstEnergy’s proportionate share of the OVEC 

costs – including the eventual and substantial costs of environmentally sound decommissioning 

is just under 5%.21  In these respects the ICPA is more accurately viewed not as a conventional 

purchased power agreement, but a joint venture whose participants have committed to support 

the operation of OVEC’s facilities from “cradle to grave.” 

The unique nature of the agreement – the fact that the rights and obligations of all the 

parties to the ICPA are “several and not joint or joint and several”22 for the life of the generating 

facilities – is directly related to OVEC’s breach claim in the event FirstEnergy is able to reject 

the ICPA in bankruptcy.  In November 2016, Moody’s announced that it had “placed the ratings 

of the Ohio Valley Electric Corporation (OVEC) under review for downgrade,” an action it said 

was prompted by “the downgrade of FirstEnergy Corp’s (FirstEnergy) subsidiaries FirstEnergy 

Solutions Corp. (FES: Caa1 negative) and Allegheny Energy Supply Company, LLC (AES: B1 

                                                   
17 Id. 

18 See id., Sections 7.01, 7.02, 7.03 and 8.04. 

19 Id., Section 5.05. 

20 Id., Section 9.11. 

21 Id., Section 1.0117 (identifying FirstEnergy’s Power Participation Ratio as 4.85%). 

22 Id., Section 9.11. 
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negative) which together are contractually obligated to cover about 8% of OVEC’s 

expenditures.”23  FirstEnergy, Moody’s noted, had publicly announced its “intention to exit its 

merchant business entirely within 18 months even if it requires a restructuring or bankruptcy at 

FES.”24  In Moody’s view, because each of the OVEC’s Sponsoring Company’s obligations are 

several, OVEC is similar in nature to a municipal joint action agency, and thus Moody ascribes 

a credit rating to OVEC tied to its weakest link, or (in other words) OVEC’s lowest rated 

Sponsoring Company, FirstEnergy Solutions Corp., which contributes just under 5% of 

revenues.  

FirstEnergy’s efforts to exit the merchant generation business continue to have real 

impact on OVEC.  Just last month, FirstEnergy Corporation’s CEO announced that “the 

company’s merchant generation business is likely headed for bankruptcy protection by the end of 

March.”25  “While I cannot speak for the unregulated business,” he stated, “I would be shocked if 

they go beyond the end of March without some type of filing.”26  Based on this announcement – 

and the clear implication that FirstEnergy would reject the ICPA in bankruptcy – “Moody’s 

lowered the subsidiary’s rating from below investment grade to likely in default.”27  Standard & 

Poor’s Financial Services LLC had already downgraded FirstEnergy’s bond rating for the same 

                                                   
23 Moody's Investor Services Rating Action (November 4, 2016), included as Attachment B to this filing. 

24 Id. 

25 Gavin Bade, “FirstEnergy CEO says generation subsidiary headed for bankruptcy protection,” Utility Dive (Feb. 
23, 2018), available at https://www.utilitydive.com/news/firstenergy-ceo-says-generation-subsidiary-headed-for-
bankruptcy-protection/517743/. 

26 Samuel Riehn, “FirstEnergy Confirms FES Bankruptcy,” Seeking Alpha (Mar. 1, 2018), available at 
https://seekingalpha.com/article/4152235-firstenergy-confirms-fes-bankruptcy. 

27 Id. 
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reason last summer.28  That a bankruptcy filing by FirstEnergy would likely be coupled with an 

attempt to reject the ICPA is obvious and widely expected.  OVEC’s negative outlook from Fitch 

Ratings Inc.’s rating service expressly “reflects the risk of revenue shortfall should one of 

OVEC’s sponsors opt to file for bankruptcy and reject their obligation under OVEC’s…ICPA.”29  

OVEC is making this filing in direct response to the expectation that FirstEnergy will seek to 

reject the ICPA in its bankruptcy case. 

III.  JURISDICTION 

The Commission should exercise exclusive jurisdiction over this Complaint because 

FirstEnergy’s anticipated bankruptcy rejection of the ICPA has already harmed OVEC, will 

adversely affect OVEC’s other Sponsoring Companies and their customers, and because the 

Commission has exclusive jurisdiction to address changes to the ICPA, including termination of 

FirstEnergy’s purchase obligation.  

In cases involving contract interpretation, the Commission generally possesses 

concurrent jurisdiction with courts with respect to a legal action for breach of a filed contract.30  

The Commission enjoys primary jurisdiction over disputes involving construction of a contract 

subject to its jurisdiction.31  Whether the Commission should exercise primary jurisdiction in 

such cases is within its own discretion.32  The Commission considers the following three factors 

                                                   
28 John Funk, “FirstEnergy Solutions downgraded on bankruptcy expectation, FE parent seen as stable,” Cleveland 
Plain Dealer (Aug. 21, 2017), available at 
http://www.cleveland.com/business/index.ssf/2017/08/firstenergy_solutions_downgrad.html. 

29 Fitch Ratings Inc., Press Release on OVEC (Aug 9, 2017), included as Attachment C to this filing. The press 
release adds Fitch's view that “ the obligations held by FirstEnergy Solutions Corp (FES; CC; 4.85% share) and 
Allegheny Energy Supply Co (AES; B/Stable; 3.01% share) pose a greater concern in Fitch's opinion, given 
FirstEnergy Corp.'s (FE; 'BBB-'/Outlook Stable) plans to exit the merchant power business.” 

30 Pan Am. Petrol. Corp. v. Super. Ct. of Del., 366 U.S. 656 (1961). 

31 See, e.g., United States v. W. Pac. R.R. Co., 352 U.S. 59 (1956); AEP Generating Co., 32 FERC ¶ 61,364 (1985), 
reh'g granted on other grounds, 36 FERC ¶ 61,226 (1986). 

32 W. Pac. R.R. Co., supra, 352 U.S. at 64-66. 
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in deciding whether to assert primary jurisdiction over contractual issues otherwise pending 

before the courts: 

i. whether the Commission possesses some special expertise which makes 
the case peculiarly appropriate for Commission decision; 

ii. whether there is a need of uniformity of interpretation of the type of 
question raised by the dispute; and 

iii. whether the case is important in relation to the regulatory responsibilities 
of the Commission.33    

Where, as in this case, there is no dispute about the meaning of the contract, however, the 

usual considerations about whether the Commission should exert primary jurisdiction (or defer to 

the courts for ordinary contract interpretation issues) are not present.34  Instead, as in this case, 

the issue is exclusively the Commission’s to resolve.  As discussed infra, FirstEnergy’s 

anticipated rejection of the ICPA is effectively a collateral attack on the filed rate in the contract.  

In such instances, the Commission’s jurisdiction is not merely primary, but exclusive.  The only 

question, therefore, is whether the Commission should consider OVEC’s Complaint before the 

anticipatory breach occurs.35  The answer is that “[t]he disclaimer of a contractual duty is a 

breach of contract even if the time specified in the contract for performing the duty has not yet 

arrived.  It is what is called anticipatory breach.”36  And here, it is obvious that FirstEnergy will 

attempt to seek to reject the ICPA in bankruptcy.  Thus, this dispute involves FirstEnergy’s 

anticipated breach of the ICPA, a filed rate subject to the Commission’s exclusive jurisdiction.  

 

                                                   
33 Ark. La. Gas Co. v. Hall, 7 FERC ¶ 61,175, 61,322 (1979). 

34 See In re Calpine Corp., 337 B.R. at 36, discussed in Section IV, infra. 

35 Under bankruptcy law, rejection of a contract constitutes an anticipatory breach of the contract giving rise to 
rejection damages as a result of the rejecting party's (here FirstEnergy) future non-performance. 

36 Combs v. Int’l Ins. Co., 354 F. 3d 568, (6th Cir. 2004), quoting Wis. Power & Light Co. v. Century Indem. Co., 130 
F.3d 787, 793 (7th Cir.1997) (emphasis added). 
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IV.     COMPLAINT FOR ANTICIPATORY BREACH 

This Commission has the authority and obligation to ensure enforcement of the 

ICPA,37 because the ICPA is a wholesale power arrangement subject to FERC's exclusive 

jurisdiction – and not jurisdiction of a bankruptcy court – and because the ICPA, as a filed 

rate, is "binding upon the seller and purchaser alike."38  Neither commercial nor equitable 

concerns are a defense by the purchaser against its obligation to pay the filed rate.39 In fact, 

the Commission's failure to enforce the filed tariff rate against a customer, even where 

parties had agreed to a different rate, would amount to unlawful discrimination.40 The 

foregoing does not mean that the Commission lacks the authority itself to modify or 

terminate a filed rate, but where that filed rate is embodied in, and fixed, by a voluntary 

agreement, the burden – a very steep one – is on the party seeking the change to demonstrate 

that the change is in the public interest.41  That is the situation here, as ICPA Article 9.09 

expressly provides that absent the consent of all parties, those seeking changes to the 

provisions of the agreement must meet the Mobile-Sierra public interest test.  

A. The Public Interest Standard 

Regarding the public interest standard, OVEC urges the Commission to find, not 

only that it has exclusive jurisdiction over any attempt by FirstEnergy to reject its 

                                                   
37 Section 309 of the FPA, 16 U.S.C. § 825h, gives the Commission the power "perform any and all acts 
…necessary or appropriate to carry out" its obligations under the Act, including its obligation to ensure adherence to 
the filed rate. Thus, for example, if the Commission has erroneously permitted a utility to undercharge a customer, 
the Commission has the inherent authority to correct its error and order the customer to pay a surcharge as a means 
to address the resulting undercollection. See, e.g., Cambridge Electric Light Co., 66 FERC ¶61,346 at 62,162 (1994) 
(citing United Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 223, 229 (1965)). 

38 Nw. Pub. Serv. Co. v. Montana-Dakota Utils. Co., 181 F.2d 19 (8th Cir. 1950), aff'd, 341 U.S. 246 (1951). 

39 Maislin Indus. US, Inc. v. Primary Steel, Inc., 497 US 116, 126-28 (1990). 

40 Id. at 130. 

41 See United Gas Pipeline Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956), Federal Power Comm'n v. Sierra 

Pacific Power Co., 350 U.S. 348 (1956) and NRG Power Mktg. v. Maine Pub. Utils. Comm'n, 585 U.S. 165 (2010). 
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obligations under the ICPA, but that doing so would run contrary to the public interest in 

violation of the Mobile-Sierra doctrine.  “Under the Mobile-Sierra doctrine, [FERC] must 

presume that the [electricity] rate set in a freely negotiated wholesale-energy contract meets 

the ‘just and reasonable’ requirement [of the [FPA], see 16 U.S.C. § 824d(a)], and the 

“presumption may be overcome only if FERC concludes that the contract seriously harms 

the public interest.”42  This follows from the Federal Power Act’s regulatory system, which 

“is premised on contractual agreements voluntarily devised by the regulated companies; it 

contemplates abrogation of these agreements only in circumstances of unequivocal public 

necessity.”43  Hence, the presumption is that “[i]n wholesale markets, the party charging the 

rate and the party charged [are] often sophisticated businesses enjoying presumptively equal 

bargaining power, who could be expected to negotiate a ‘just and reasonable’ rate as 

between the two of them.”44  There are only limited circumstances under which changing 

rates fixed by a voluntarily negotiated contract would be in the public interest under Mobile 

Sierra – such as when “there is unfair dealing at the contract formation stage,” or where 

contracts were executed during periods of market dysfunction and the market dysfunctions 

“were caused by illegal action of one of the parties.”45  Those circumstances are not present 

here.  

Not only would FirstEnergy be unable to satisfy the Mobile Sierra burden that 

termination of its obligations would be in the public interest, but FirstEnergy’s rejection of 

the contract in bankruptcy would adversely affect the public interest in several ways.  

                                                   
42 Morgan Stanley v. Pub. Util. Dist. No. 1, 554 U.S. 527, 530, 128 S. Ct. 2733, 2736 (2008). 

43 Permian Basin Area Rate Cases, 390 U.S. 747, 822 (1968). 

44 Morgan Stanley, supra, 128 S. Ct. at 2746 (quoting Verizon Commc’n, Inc. v. FCC, 535 U.S. 467, 479 (2002)). 

45 Morgan Stanley, 128 S. Ct. at 2747. 
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As an initial matter, because the Sponsoring Companies’ obligations are several and 

not joint, if FirstEnergy is able to reject its obligations under the ICPA, the resulting cost 

shortfalls are not payable by the other Sponsoring Companies and will go unreimbursed 

every month over the life of the contract (i.e., until at least 2040), absent the types of 

ameliorative changes to the filed rate discussed in Section IV.B, infra.46  This will further 

impact OVEC’s credit rating (which already has been impacted by the prospect of contract 

rejection), further raising OVEC’s borrowing costs.  Those higher borrowing costs will 

directly result in higher costs to the remaining Sponsoring Companies and their customers.  

In the case of OVEC’s rural electric cooperative Sponsoring Companies, for example, whose 

customers are their owners, all of these increased costs will be borne by the ultimate 

ratepayers.  

Moreover, the ICPA contemplates that the Sponsoring Companies will cover the 

eventual and substantial cost of environmentally sound decommissioning of the OVEC 

plants when they are retired from service in 2040 or thereafter.  When assessing the 

potential environmental remediation costs – including the clean closure of the site’s landfills 

and ponds – and all other ancillary charges that will be associated with restoring each 

location to a condition suitable for industrial use, OVEC has estimated that the costs for 

both sites currently exceed $240 million, assuming all expenditures would have occurred in 

2017.  Because the retirement of the units will not take place until 2040 under the ICPA, 

however, the final decommissioning costs are simply too difficult to quantify with any 

reasonable measure of certainty, though this figure will only increase in the future given 

                                                   
46 More specifically, OVEC is referring to replacing FirstEnergy with a new Sponsoring Company at a discount, 
and/or renegotiation of the ICPA to reallocate the revenue shortfall associated with FirstEnergy's rejection of the 
contract. 
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potential changes in environmental regulations and other escalation of costs.  And without 

FirstEnergy’s ongoing contributions, those projected decommissioning costs are likely to 

escalate even further and by amounts that neither OVEC (nor any other party) can currently 

predict with an exact level of certainty. 

As indicated, OVEC currently has approximately 660 employees (and has 

approximately 650 retired employees and surviving spouses receiving pension and other 

benefits from OVEC).  The ICPA requires the Sponsoring Companies to pay all salaries and 

benefits of such employees, as well as pensions and post-retirement benefits through 2040 

and thereafter.  Such obligations are likely to be significant and very difficult to estimate. 

Further, the ICPA similarly requires the Sponsoring Companies to pay all of OVEC’s 

borrowing costs. As result of OVEC’s construction of significant emissions’ control 

equipment at both of its plants, as of December 31, 2017, OVEC’s outstanding debt 

obligations were approximately $1.4 billion.  FirstEnergy’s 4.85% pro rata responsibility 

for this debt amounts to $67.9 million.  However, if FirstEnergy is allowed to reject its 

obligations under the ICPA, OVEC and the remaining Sponsoring Companies would need to 

come up with some way to close the gap in OVEC’s recovery of its costs, which would 

likely result in further increased debt and borrowing costs for OVEC’s remaining 

Sponsoring Companies, with a disproportionately adverse effect on the costs of OVEC’s 

power and energy to them and their customers.  OVEC would be faced with a number of 

options, including potentially borrowing additional funds (including to refinance 

FirstEnergy’s portion of maturities as they come due at ever-increasing borrowing costs), 

attempting to locate a new Sponsoring Company to replace FirstEnergy’s ownership interest 

a discount, and/or a renegotiation of the ICPA with all Sponsoring Companies to reallocate 
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the revenue shortfall associated with FirstEnergy’s rejection of the contract.  All of these 

options would raise and reallocate the costs of power and energy generated by the OVEC 

facilities.  Furthermore, OVEC understands that many of OVEC’s Sponsoring Companies 

bid their entitlement to OVEC’s power and energy into nearby markets (principally, PJM).  

While power and energy from OVEC is currently economic to dispatch, there is no guaranty 

that if OVEC’s costs continue to increase, this proposition will continue to remain true, may 

result in upward pressure on market prices in the PJM market. 

All of these consequences would be adverse to the public interest. 

B.   FERC’s Authority Over Termination of FirstEnergy’s Purchase 
Obligation is Exclusive. 

For a number of years, the Commission took the position that parties seeking relief 

from the terms of filed wholesale contracts must seek such relief in proceedings before 

FERC, and that any effort by one party to reject a FERC-regulated contract in a bankruptcy 

proceeding “is actually a collateral attack upon a filed rate.”47  The United States District 

Court for the Southern District of New York expressly endorsed that position in In re 

Calpine.48  It held that a bankruptcy court’s rejection of a power purchase agreement 

“directly interferes with FERC’s exclusive jurisdiction and regulatory authority over 

wholesale power contracts or otherwise constitutes a collateral attack of the filed rate.”49  

The rationale for the court’s holding is instructive.  It recognized that the 

Commission has exclusive jurisdiction “over the rates, terms, conditions, and duration of 

                                                   
47 In re Mirant, 378 F.3d at 518. 

48 In re Calpine Corp., 337 B.R. at 36. 

49 Id. 
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wholesale energy contracts,”50 and that rejection of wholesale power purchase agreements 

“would directly interfere” with that jurisdiction.51 

In arguing that the bankruptcy court nonetheless had jurisdiction, Calpine, the debtor 

in that case, maintained that: 

bankruptcy courts have a broad power to reject executory contracts, 
rejection constitutes breach, FERC has exclusive jurisdiction over 
approval, modification, or termination of wholesale energy contracts, 
not over breaches, and as such rejection is outside of FERC’s 
exclusive jurisdiction.52 

The district court rejected this argument.  Instead, the cases in which FERC “has 

declined jurisdiction over breach issues,” it said, “involved alleged breaches the resolution of 

which called for simple contract interpretation well within the jurisdiction of the courts.”53  “The 

breach here,” it held, “is not a dispute, nor does it require any contract interpretation, it is a 

complete cessation of performance under the terms and conditions of the Power Agreements.”54  

“Against FERC’s vast authority over filed rate energy contracts,” the district court’s search of 

the Bankruptcy Code found “little evidence of congressional intent to limit FERC’s regulatory 

authority.”55  “Absent overriding language,” it held, “the Bankruptcy Code should not be read to 

interfere with FERC jurisdiction.”56 

To be sure, the District Court’s decision in In re Calpine conflicts with, but also 

separately distinguishes, an earlier decision of the Fifth Circuit in In re Mirant.  In the 

                                                   
50 Id. 

51 Id. 

52 Id. 

53 Id. 

54 Id. 

55 Id. at 33. 

56 Id. 
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Mirant case, the Fifth Circuit stated that the Commission’s authority is exclusive only with 

respect to the application of the filed rate doctrine where there is a change to the filed rate.57  

Thus, it ruled that “while the FPA does preempt breach of contract claims that challenge a 

filed rate, district courts are permitted to grant relief in situations where the breach of 

contract claim is based upon another rationale.”58  If rejecting a contract has only an 

“indirect effect” on the filed rate, the bankruptcy court’s authority is not preempted.59  

This jurisdictional conflict was again considered by United States District Court for 

the Southern District of New York in the matter of In re Boston Generating LLC, a 

subsequent bankruptcy case involving the proposed rejection of a contract for the 

transportation of natural gas.  In a preliminary ruling (“Algonquin I”), the district court 

explained that natural gas contracts “require consideration of the Natural Gas Act 

[(‘NGA’)],” which “grants FERC ‘exclusive jurisdiction over the transportation and sale of 

natural gas in interstate commerce for resale.’”60  Noting the rulings from both the Mirant 

and Calpine courts, Algonquin I recognized that there was “no binding precedent that 

applies a bankruptcy court’s authority to reject an executory contract to a contract regulated 

by FERC under the NGA.”61  In a subsequent ruling in those proceedings (“Algonquin II”), 

the Southern District of New York concluded that while the bankruptcy court did enjoy the 

authority to reject a contract governed by the NGA, “the Debtors must also obtain a ruling 

                                                   
57 In re Mirant, supra, 378 F.3d at 519. 

58 Id. 

59 Id. at 519-20. 

60 In re Boston Generating, LLC, No. 10 CIV. 6528 DLC, 2010 WL 4288171 at *4 (S.D.N.Y. Nov. 1, 2010) 
(quoting Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 300-01 (1988)).   

61 In re Boston Generating, LLC, No., 2010 WL 4288171 at *6 (emphasis added).   
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from FERC that abrogation of the contract does not contravene the public interest.”62  

Algonquin II afforded FERC the exclusive authority to make this public interest 

determination, and went on to hold that if “FERC does not approve the Debtors’ rejection of 

the [transportation contract], the Debtors may not reject the contract.”63  

OVEC acknowledges that in a January 2006 case – Cal. Oversight Bd. et al. v. 

Calpine Energy Servs., et al.
64 FERC had stated its intention to “follow” Mirant:  finding 

that the Fifth Circuit had “spoken to the issue” in Mirant, FERC stated that it planned “to 

follow that authority.”65  FERC added, however, that it nonetheless would make a 

determination whether the rejection of the Calpine wholesale contract at issue before it 

would be in the public interest “and then inform the Bankruptcy Court of its views.”66  But 

there are ample reasons for the Commission to conclude, based on more recent precedent, 

both that (1) it should not continue to follow Mirant and that (2) in any event, Mirant does 

not preclude the relief sought in OVEC’s Complaint.  

First, it was only a few weeks after the Commission’s decision in Cal. Oversight Bd. 

that the United States District Court for the Southern District of New York – addressing the 

same Calpine contracts at issue in that case – issued the opinion, discussed supra, that 

FERC’s rate authority preempted the bankruptcy court’s authority to reject FERC-

jurisdictional contracts.67  To OVEC’s knowledge, the Commission has not considered the 

                                                   
62 In re Boston Generating, LLC, No. 10 CIV. 6528 DLC, 2010 WL 4616243 at *1 (S.D.N.Y. Nov. 12, 2010) 
(emphasis added).   

63 Id. at *3 (emphasis added).   

64 114 FERC ¶ 61,003 (2006). 

65 Id. at P 11.   

66 Id. at P 12. 

67 In re Calpine Corp., supra, 337 B.R. at 36. 
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impact of the Southern District of New York’s opinions (i.e., Calpine and Algonquin I and 

II), in any other case and therefore has not expressly revisited its decision to follow Mirant.  

The District Court decision in Calpine, however, did lift the restraining order that was then 

“restricting FERC from determining the disposition of energy contracts,”68 a constraint that 

undoubtedly influenced the Commission’s decision, a few weeks earlier, to follow Mirant.  

Second, the Calpine opinion also explained, in detail, the reasons why the District 

Court concluded that the Fifth Circuit’s Mirant decision was incorrect and indistinguishable, 

not least of which is the fact that a bankruptcy court rejection hearing would likely provide 

an inadequate forum in which to consider public interest factors.  The court’s analysis bears 

recitation here: 

The Court is aware that its holding here is in obvious conflict with the holding 
of the Fifth Circuit in Mirant, 378 F.3d 511, and the conclusions of the FERC 
Order.[10] Mirant is not controlling here and relies heavily on Fifth Circuit 
cases that have no Second Circuit corollaries. Nevertheless, were the Court to 
adopt and apply Mirant faithfully, it would still find that FERC has exclusive 
jurisdiction over the fate of the Power Agreements. 

 
In Mirant, public utility PEPCO, pursuant to deregulation legislation, sold its 
electric generation facilities and assigned most of its power purchase 
agreements to Mirant, a power purchaser and provider. 378 F.3d at 515. 
Because some of the power purchase agreements contained language that 
foreclosed PEPCO from assigning them, PEPCO and Mirant entered into a 
separate agreement (also FERC-regulated), which provided that PEPCO would 
continue to buy energy under the unassigned agreements and that Mirant 
would purchase that energy from PEPCO at the filed rates set in those 
contracts. Id. When Mirant later filed for Chapter 11 bankruptcy, it sought to 
reject the contracts that bound it to buy the energy from PEPCO. Id. at 516. 
The district court withdrew the reference to the bankruptcy court of the 
rejection motions and later found, inter alia, that the FPA deprived it of 
jurisdiction. Id. at 516-17. 

 
The Fifth Circuit reversed the district court. It recognized first that a rejection 
of a contract under § 365 constitutes a breach, not a modification of the 

                                                   
68 Id. at 30. 
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contract. Id. at 519. Central to the Fifth Circuit’s holding is the notion that 
“[w]hile the FPA does preempt breach of contract claims that challenge a filed 
rate, district courts are permitted to grant relief in situations where the breach 
of contract claim is 38*38 based upon another rationale.” Id. Though above-
market rates were part of Mirant’s decision to reject the contracts, the court 
found that Mirant’s main justification was that it did not need the energy it 
was purchasing from PEPCO to fulfill its own obligations to supply electricity; 
“Mirant may choose to reject this agreement as unnecessary to its reorganized 
business because it represents excess capacity in its system to supply 
electricity.” Id. at 520. The only thing separating Mirant’s rejection motion 
from being an unlawful collateral attack on the rate was the fact that it did not 
want the energy at all. Indeed, in reaching its holding, the Mirant Court quoted 
Fifth Circuit precedent that held: “The district court would have jurisdiction if 
[the debtor] claimed that it cannot take [the supplier’s] electricity regardless of 
price. If, however, [the debtor] can fulfill its purchase obligations at lower 
rate, then [the debtor] merely seeks rate relief not available in district court.” 
Id. (quoting Gulf States Utils. Co. v. Ala. Power Co., 824 F.2d 1465, 1472 (5th 
Cir. 1987)). The Court concluded that, under the circumstances, the rejection 
of the contracts would only have an “indirect effect” on the rate, and thus the 
FPA would not preempt the district court from exercising its jurisdiction under 
the Bankruptcy Code. 

 
As noted, this Court does not construe the filed rate doctrine so narrowly as to 
only reach modifications of the rate. Just the same, Mirant’s holding militates 
against Calpine. Here, while Calpine expressly states that it seeks relief from 
the Power Purchase Agreements because it is forced to sell energy at rates far 
below market, it does not offer “another rationale.” Id. at 519. Calpine remains 
“ready and willing to supply the same amount of wholesale electric power—
but at competitive market prices”(Posoli Aff. P28), so there is no excess 
capacity issue presented, but merely a desire to get a better rate.[11] The 
Mirant Court clearly held that it would find FPA preemption where, as here, a 
debtor was able to fulfill its obligations but only at a lower rate. Mirant, 378 
F.3d at 520. Rejection in such a situation does not “indirectly effect” the filed 
rate; it is a collateral attack on it. 

 
The Court’s conclusion in this case is consistent with general policy 
considerations, including the proper allocation of power in our system of 
separated powers. The Supreme Court has held that “[t]he clear assignment of 
power to a branch . . . allows the citizen to know who may be called to answer 
for making, or not making, those delicate and necessary decisions essential to 
governance.” Loving v. United States, 517 U.S. 748, 758, 116 S.Ct. 1737, 135 
L.Ed.2d 36 (1996). This principle seems particularly applicable here. By 
holding that FERC has exclusive jurisdiction to modify or terminate the Power 
Agreements in this case, an issue of great public interest will be heard in a 
branch accountable to the electorate in a forum that specializes in considering 
the public interest. 
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To this end, although the Court takes no formal position on what standard 
would apply were it to have jurisdiction, the Court does note that the standard 
issue may very well compel the Court’s finding that it lacks jurisdiction 
altogether to authorize the rejection of the Power Agreements. Both the Mirant 

decision and the FERC Order predicate bankruptcy court jurisdiction to reject 
energy contracts on the belief that the public interest is adequately considered 
at a rejection hearing, at least in part through FERC’s participation. See 

Mirant, 378 F.3d at 525 39*39 (“Use of the business judgment standard would 
be inappropriate because it would not account for the public interest inherent 
in the transmission and sale of electricity. . . . We presume that the district 
court would also welcome FERC’s participation. . . .”); FERC Order ¶ 12 
(displaying willingness to “inform the Bankruptcy Court [on] the impact on 
the public interest of a potential rejection”). This process would allow the 
bankruptcy court to sit in judgment of FERC’s determination of the public 
interest, a prospect prohibited by established case law. See MCorp Fin. Inc., 
502 U.S. at 41, 112 S.Ct. 459 (disallowing the bankruptcy court to scrutinize 
the legitimacy of federal agency action); In re Federal Communications 

Commission, 217 F.3d 125, 135 (holding that a federal agency “need not 
defend its regulatory calculus in the bankruptcy court”); In re NRG Energy, 
2003 WL 21507685 at *3 (holding that, under the FPA, actions taken by FERC 
are reviewable only by a court of appeals). To the extent that, under the FPA, 
the fate of wholesale power contracts cannot be determined without 
consideration of the public interest, the executive agency FERC should 
determine that interest. Cf. Smith v. Hoboken R.R. Warehouse & S.S. 

Connecting Co., 328 U.S. 123, 131, 66 S.Ct. 947, 90 L. Ed. 1123 (1946) 
(“When the public interest, as distinguished from private, bulks large in the 
problem, the solution is largely a function of the legislative and administrative 
agencies of government with their facilities and experience in investigating all 
aspects of the problem and appraising the general interest.”)69 

OVEC submits that the more recent District Court decision is better reasoned and 

that FERC should follow it in addressing OVEC’s Complaint.  Like the Calpine case, this is 

not a case involving a matter of contract interpretation.  No party is seeking bankruptcy 

rejection because the other party has failed to comply with the ICPA’s terms nor is it a 

circumstance where this contract provides a unilateral right of termination.  Breaching an 

obligation under the ICPA involves public interest considerations that are within FERC’s 

special competence and exclusive jurisdiction.  The special circumstances in this case 

                                                   
69 Id. at 37-39. 
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involve a multi-party contract between OVEC and the Sponsoring Companies to pay the 

fixed cost of OVEC’s generating facilities through June 2040.  Beyond that date, the 

Sponsoring Companies also are responsible for the costs incurred for the demolition and 

decommissioning of such facilities.  The decision by one of the Sponsoring Companies to 

exit its merchant generation business through bankruptcy should not provide a basis for 

avoiding the contractual commitment that it made to pay its proportionate share of the costs 

of the facilities and its consequent impact on OVEC, its remaining Sponsoring Companies 

and their customers.  The District Court’s opinion better accommodates these uniquely 

FERC-related public interest concerns than does the Mirant opinion. 

But even if the Commission continues to follow the Mirant holding, this case falls 

within the area of exclusive Commission jurisdiction recognized in Mirant.  As noted 

earlier, Mirant finds no Commission preemption of bankruptcy court jurisdiction where 

rejection of a contract would have only an indirect effect on filed rates.70  Even under the 

narrowest reading of FERC’s authority vis-à-vis that of the bankruptcy courts, FERC’s 

authority is exclusive where the debtor’s actions would result in changes to a FERC-filed 

rate.71  Unlike the Mirant case, rejection of the ICPA will have a direct effect on the filed 

rate and, as discussed below, a resulting adverse effect on customers.  

In this case the ICPA is the filed rate.  The direct result of contract rejection would 

be to change to the filed rate currently reflected in the ICPA and to increase costs to 

OVEC’s remaining customers (and in certain circumstances ratepayers) which could equal 

                                                   
70 In re Mirant, supra, 378 F.3d at 519-20. 

71 Id. at 519. 
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hundreds of millions of dollars over the remaining life of the contract.72  This eventuality is 

a direct consequence of the structure of that agreement itself.  As discussed earlier, the 

ICPA is akin to a joint venture arrangement (including “cradle to grave” coverage of all 

costs regardless of usage) and is viewed as such by the markets and the rating agencies.  The 

obligation of the off-takers under the ICPA is several but not joint, exposing OVEC to the 

risk of nonpayment in the event of a defaulting Sponsoring Company because the non-

defaulting Sponsoring Companies are not obligated to cover the shortfall.  Because of the 

several, not joint, liabilities of the Sponsoring Companies under the ICPA, even Moody’s 

points out that a FirstEnergy rejection of its obligations, coupled with no other changes to 

the ICPA would likely lead to a further downgrade in OVEC’s credit rating.73  A similar 

downgrade risk would result if there was a payment default by a Sponsoring Company that 

OVEC would not be able to cover by its existing reserves or through a replacement of the 

defaulting Sponsoring Company.74  But coverage through use of OVEC’s existing reserves 

would be a mere temporary fix, and OVEC would not only need to seek a replacement for 

FirstEnergy, it may have to offer any such replacement Sponsoring Company a substantial 

discount – in effect a different filed rate.  Or, to keep OVEC “whole” in the absence of a 

new replacement Sponsoring Company, the remaining existing Sponsoring Companies 

would need to increase their proportionate ownership shares and corresponding cost 

responsibilities, which for many of these remaining Sponsoring Companies will result in 

increased rates passed on to their customers and to the public.  All of these consequences 

                                                   
72 What could follow is a legal “out” of the ICPA for other Sponsoring Companies.  As costs increase towards the 
end of the useful life of the ICPA, the obligation to demolish and clean up the facilities may be saddled upon only 
those Sponsoring Companies who have not rejected the agreement.   

73 Attachment B.  

74
 Id. 
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stem not from a mere “simple” rejection by a bankrupt debtor who no longer needs power at 

any price, like the Mirant debtor.  Rather, these consequences — which are the direct effect 

of rejection of the ICPA by FirstEnergy — reflect multiple, multi-party, interconnected 

changes to the filed rate, with a direct impact on rates paid by the consuming public.  

Bankruptcy rejection serves as the functional equivalent to determination that the 

obligations under the ICPA are unjust and unreasonable from the debtor’s perpsective, thus 

permitting termination.  Under applicable FERC case law, however, this requires 

consideration of the public interest in terminating a contract obligation.  Only FERC can 

make the determination whether FirstEnergy’s termination of its obligations under the ICPA 

would be consistent with the public interest.  As a result, this Commission should hold that a 

bankruptcy court lacks jurisdiction to consider rejection of the ICPA.  

V.  COMPLIANCE WITH RULE 206 COMPLAINT FILING REQUIREMENTS 
 

A. Description of Alleged Violation and Quantification of Impacts (18 C.F.R. § 

385.206(b)(1)-(5)). 

 
Parts I – IV of this Complaint set forth the required information.  As stated therein, 

FirstEnergy’s anticipated rejection of the ICPA would constitute a breach of its obligations 

under a rate schedule on file with the Commission, the threat of which has already resulted in 

a downgrade to OVEC’s credit rating. FirstEnergy’s rejection of its obligations will 

ultimately saddle OVEC’s remaining Sponsoring Companies and their customers with 

hundreds of millions of dollars in additional costs over the remaining life of the agreement. 

B. Other Pending Proceedings (18 C.F.R. § 385.206(b)(6)). 

The issues presented herein are not pending in an existing Commission proceeding or 

a proceeding in any other forum in which OVEC is a party. 
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C. Specific Relief or Remedy Requested (18 C.F.R. § 385.206(b)(7)). 

OVEC’s specific request for relief is set forth in more detail in the body of this 

Complaint. 

D. Supporting Documentation (18 C.F.R. § 385.206(b)(8)). 

All documents supporting the facts set forth in this Complaint are included as 

attachments hereto. 

E. Use of Alternate Dispute Resolution Mechanism (18 C.F.R. § 385.206(b)(9)). 

OVEC has not used the Commission’s Enforcement Hotline, Dispute Resolution 

Service or tariff-based dispute resolution mechanisms.  The exigencies of the situation facing 

OVEC – FirstEnergy’s threatened imminent bankruptcy filing – have made any attempt to 

pursue other alternatives impractical. 

F. Form of Notice (18 C.F.R. § 385.206(b)(10)). 

A form of notice of this Complaint suitable for publication in the Federal Register is 

provided as an attachment hereto and submitted in electronic form. 

G. Basis for Fast Track Request (18 C.F.R. § 385.206(b)(11)). 

OVEC does not request fast-track processing of its Complaint under Rule 206(b)(11) of 

the Commission’s Rules of Practice and Procedure.  

H. Service (18 C.F.R. § 385.206(c)). 

OVEC has served a copy of this Complaint upon the Respondent simultaneous with its 

filing of the Complaint with the Commission.  OVEC has also served copies of the Complaint 

upon all other Sponsoring Companies to the ICPA and to the relevant state authorities. 
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VI.  PETITION FOR DECLARATORY ORDER 
 
 A.  The Commission Should Issue a Declaratory Order Finding that 

FirstEnergy’s Breach of the ICPA Would Result in a Change to the Filed 

Rate. 
 
 Under Rule 207(a)(2) of the Commission’s Rules of Practice and Procedure75 and section 

554(e) of the APA,76 the Commission may issue declaratory orders “to terminate a controversy or 

remove uncertainty.”77  Any person seeking to terminate a controversy or remove uncertainty 

regarding a matter within the Commission’s jurisdiction may file a request for a declaratory 

order….”78  Because “a declaratory order represents a binding statement of policy,”79 it is “useful to 

persons seeking reliable, definitive guidance from the Commission.”80 

 While the Commission’s decision whether to grant a declaratory order is discretionary,81 

the Commission has exercised that discretion where, as here, its guidance is needed to address a 

matter of important public policy.  As discussed in Sections II – IV, supra, the Commission has 

ample legal basis to conclude that a breach of the ICPA by FirstEnergy would trigger a change to 

the filed rate embodied in that agreement. 

 Accordingly, if the Commission concludes that a complaint is the wrong vehicle to address 

OVEC's concerns, OVEC alternatively requests a declaration that the Commission  has exclusive 

                                                   
75 18 C.F.R. § 385.207(a)(2). 

76 5 USC § 554(e) (2012). 

77 ITC Grid Dev’t, LLC, 154 FERC P 61,206, P 42 (2016); Pioneer Wind Park I LLC, 145 FERC 61,215, P 35 

(2013) (granting in part petition for declaratory order, stating that Section 554(e) of the Administrative Procedure Act 

and section 207(a)(2) of the Commission's Rules of Practice and Procedure provide us the authority and discretion to 

rule on a petition for declaratory order in order to “remove uncertainty.”). 

78 Informal Staff Advice on Regulatory Requirements, 113 FERC ¶ 61,174, P 17 (2005). Am. Elec. Power Serv. 

Corp., 82 FERC ¶ 61,131, 61,472 (1998) (stating that “[f]or definitive rulings, interested persons may seek declaratory 

orders from the Commission, which have binding effect”). 

79 Obtaining Guidance on Regulatory Requirements, 123 FERC ¶ 61,157, P 19 (2008). 

80 Id. 

81 Pioneer Wind Park I, LLC, 145 FERC at P 35. 
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jurisdiction to address FirstEnergy’s rejection of the ICPA and to determine that such a rejection 

would result in a change to the filed rate reflected in that agreement.  Such a determination 

would avoid prolonged litigation over FirstEnergy’s obligations under the ICPA and the ensuing 

damage to OVEC’s credit rating while this issue plays out in the bankruptcy court.  

 B.  Alternatively, the Commission Should Issue a Declaratory Order Finding 

that FirstEnergy’s Rejection of the ICPA Would Be Contrary to the Public 

Interest. 
 
 As noted at the outset of this pleading, OVEC also requests a declaratory order even if the 

Commission concludes that its authority is not exclusive.  A declaratory order addressing 

whether rejection of the ICPA contract is in the public interest would be of significant value to 

the bankruptcy court.  More than that, even a bankruptcy court following Mirant, at a 

minimum, would be obliged to consider determinations by this Commission whether 

rejection of the ICPA would be in the public interest.  “Supreme Court precedent supports 

applying a more rigorous standard” than the “business judgment standard” to motions to 

reject contracts of a “special nature,” like collective bargaining agreements.82  And as the 

Fifth Circuit noted, “the nature of a contract for the interstate sale of electricity at wholesale 

is also unique.”83  “Use of the business judgment standard,” it stated, “would be 

inappropriate in this case because it would not account for the public interest inherent in the 

transmission and sale of electricity.”84  In remanding the case back to the bankruptcy court, 

                                                   
82 In re Mirant Corp., 378 F.3d at 524-25. 

83 Id. at 525. 

84 Id. 
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the Fifth Circuit advised that FERC would be able to assist it in balancing the public interest 

equities.85  

 On remand, the lower court embraced the Fifth Circuit’s directives, stating that it 

would: 

carefully scrutinize the impact of rejection upon the public interest and would, inter 

alia, ensure that rejection will not cause any disruption in the supply of electricity to 
other public utilities or to consumers or lead to unjust or excessive rates. If rejection 
would compromise the public interest in any respect, it would not be authorized unless 
Debtors show that they cannot reorganize without the rejection. Before authorizing a 
rejection, the court would give the FERC an opportunity to participate as a party in 
interest for all purposes in this case under 11 U.S.C. § 1109(b) and FED. R. BANKR. 
P. 2018(a), and would afford the FERC an opportunity to engage in appropriate inquiry 
to enable it to evaluate the effect that such a rejection would have on the public 
interest.86 
 

 OVEC believes the Commission has sufficient information to declare that rejection of the 

ICPA would, in fact, be contrary to the public interest.  As discussed earlier, the ICPA is not a 

bilateral agreement, but, as the rating agencies have viewed it, the agreement is more in the 

nature of a joint venture arrangement.  Rejection of the ICPA will thus impact not only OVEC, 

but the other joint venture participants.  In the short run, it raises OVEC’s borrowing costs and, 

over the remaining life of the contract would shift hundreds of millions of dollars of OVEC’s 

expenses for which FirstEnergy is now responsible to OVEC’s remaining owners and their 

customers.  

 But even if the Commission were to conclude that it needs more information to ascertain 

where the public interest lies if FirstEnergy is permitted to reject the ICPA, it should still 

determine that it would address the question in a declaratory order. The Commission could do so 

                                                   
85 Id. at 526. See also, Cal. Oversight Bd. et al. v. Calpine Energy Servs., L.P. et al., 114 FERC ¶ 61,003, PP 5-11 
(2006).   

86 In re Mirant Corp., 318 B.R. at108. 
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after opening the proceeding to the filing of comments and briefs so that it has the record it needs 

to address the issue. 

VII.  CONCLUSION 
 
 For the reasons set forth above, OVEC seeks the following relief from the Commission: 

1. A Commission order granting OVEC's Complaint (1) by making a finding that 
FirstEnergy's anticipatory breach of the ICPA constitutes a violation of its 
obligations under that agreement, and (2) by making a determination that 
permitting FirstEnergy to terminate its obligations under the ICPA would be 
contrary to the public interest in violation of the Mobile Sierra doctrine (and to 
establish such additional procedures as may be necessary to make the latter 
determination); 
 

2. Alternatively, a Commission order declaring that it has exclusive jurisdiction to 
ascertain whether FirstEnergy's termination of its purchase obligation under the 
ICPA, by rejection of the contract in bankruptcy or otherwise, (1) is a matter 
exclusively within the jurisdiction of the Commission, and (2) that such 
termination would be contrary to the public interest in violation of the Mobile 

Sierra doctrine (and to establish such additional procedures as may be necessary 
to make the latter determination); and 
 

3. Alternatively, should the Commission determine that it lacks exclusive 
jurisdiction, to initiate proceedings to ascertain whether termination of 
FirstEnergy's purchase obligations under the ICPA would be contrary to the 
public interest in violation of the Mobile Sierra doctrine (and to establish such 
additional procedures for the development of a record as may be necessary to 
make the latter determination) and to advise the bankruptcy court both of its 
intention to make such a determination and of its ultimate conclusions. 
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

 
Ohio Valley Electric Corporation, 

Complainant 
 

v. 
 
First Energy Solutions Corp., 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Docket No. EL18-___-000 

 
NOTICE OF COMPLAINT 

 
(______, 2018) 

 
Take notice that on March 26, 2018, the Ohio Valley Electric Corporation and its wholly-

owned subsidiary, Indiana-Kentucky Electric Corporation (collectively, Complainant) filed a 
formal Complaint against FirstEnergy Solutions Corp. (Respondent) pursuant to section 306 of 
the Federal Power Act, 16 U.S.C. §825e, and Rule 206 of the Rules of Practice and Procedure of 
the Federal Energy Regulatory Commission (Commission), 18 C.F.R. 385.206 (2018), asking the 
Commission to enjoin Respondent's anticipated breach of the Inter-Company Power Agreement 
(ICPA), as more fully explained in the Complaint. 
 
 Complainant certifies that copies of the Complaint were served on the contacts for 
Respondent as listed on the Commission’s list of Corporate Officials. 
 

Any person desiring to intervene or to protest this filing must file in accordance with 
Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211, 
385.214).  Protests will be considered by the Commission in determining the appropriate action 
to be taken, but will not serve to make protestants parties to the proceeding.  Any person wishing 
to become a party must file a notice of intervention or motion to intervene, as appropriate.  The 
Respondent’s answer and all interventions, or protests must be filed on or before the comment 
date.  The Respondent’s answer, motions to intervene, and protests must be served on the 
Complainants. 

 
The Commission encourages electronic submission of protests and interventions in lieu 

of paper using the “eFiling” link at http://www.ferc.gov.  Persons unable to file electronically 
should submit an original and 5 copies of the protest or intervention to the Federal Energy 
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426. 
 

This filing is accessible online at http://www.ferc.gov, using the “eLibrary” link and is 
available for electronic review in the Commission’s Public Reference Room in Washington, 
D.C.  There is an “eSubscription” link on the web site that enables subscribers to receive email 
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notification when a document is added to a subscribed docket(s).  For assistance with any FERC 
Online service, please email FERCOnlineSupport@ferc.gov, or call (866) 208-3676 (toll free).  
For TTY, call (202) 502-8659.  

 
Comment Date:  5:00 pm Eastern Time on [DATE], 2018. 
 
 
 
 

Kimberly D. Bose, 
Secretary. 
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Rating Action: Moody's reviews OVEC for downgrade

Global Credit Research - 04 Nov 2016

Approximately $1.5 billion of debt outstanding

New York, November 04, 2016 -- Moody's Investors Service ("Moody's") today placed the ratings of the Ohio
Valley Electric Corporation (OVEC) under review for downgrade. The action follows the downgrade of
FirstEnergy Corp's (FirstEnergy) subsidiaries FirstEnergy Solutions Corp. (FES: Caa1 negative) and Allegheny
Energy Supply Company, LLC (AES: B1 negative) which together are contractually obligated to cover about
8% of OVEC's expenditures.

RATINGS RATIONALE

The rating review is prompted by today's downgrade of FES to Caa1 from Ba2 and AES to B1 from Ba1, which
followed FirstEnergy's announced intention to exit its merchant business entirely within 18 months even if it
requires a restructuring or bankruptcy at FES. Although the proportion of OVEC's revenues that are derived
from FES (4.85%) and AES (3.01%) are relatively modest, the payment obligations under the Inter-Company
Power Agreement (ICPA), which is the basis for OVEC's revenue, are joint - not several. In addition, in the
event of a payment default, there is no requirement for the non-defaulting sponsor companies to "step-up" their
payments to cover any shortfall. As the ICPA essentially provides a straight pass through of the costs of
operating and maintaining the plant, without the collection of any additional funds to provide a financial reserve,
any payment default would result in an immediate shortfall of revenue available to fully cover expenditures for
operations and maintenance, debt service, and planned capital expenditures. Although OVEC does have a
significant amount of long-term investments on its balance sheet, the funds are being held for future
postretirement benefits and decommissioning and demolition costs.

During the review process we will explore the options and potential actions available to the OVEC board that
may mitigate the company's exposure to the decline in credit quality of the FirstEnergy subsidiaries, including
the possibility of an FES bankruptcy. In our view, these options could include determining if there is interest on
the part of other investment grade entities to assume the FES and AES obligations, or the establishment of a
financial reserve to cover a potential future shortfall in payments. The review will also further assess the
magnitude of OVEC's exposure to potential payment shortfalls, and evaluate the company's available liquidity
sources, including balance sheet investments and revolving credit availability.

Rating Outlook

The rating is under review for downgrade.

Factors that Could Lead to an Upgrade

Given the review for downgrade, the ratings are highly unlikely to move upward in the near-to-medium term.

Factors that Could Lead to a Downgrade

Given the severe deterioration in the credit quality of FES and AES, and the several nature of payment
obligations under the ICPA, absent a definitive near-term plan to address a potential permanent gap in project
revenue, the OVEC ratings are likely to move downward.

On Review for Downgrade:

..Issuer: Ohio Valley Electric Corp

....Senior Unsecured Regular Bond/Debenture, Placed on Review for Downgrade, currently Baa3

..Issuer: Indiana Finance Authority

....Senior Unsecured Revenue Bonds, Placed on Review for Downgrade, currently Baa3
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..Issuer: Ohio Air Quality Development Authority

....Senior Unsecured Revenue Bonds, Placed on Review for Downgrade, currently Baa3

Outlook Actions:

..Issuer: Ohio Valley Electric Corp

....Outlook, Changed To Rating Under Review From Negative

The principal methodology used in these ratings was US Municipal Joint Action Agencies published in October
2016. Please see the Rating Methodologies page on www.moodys.com for a copy of this methodology.

OVEC owns and operates two coal-fired generating power plants, Kyger Creek in Ohio and Clifty Creek in
Indiana, that have a combined capacity of approximately 2,400 MW. OVEC is sponsored by nine investor-
owned regulated electric utilities, two independent generating companies (subsidiaries of a utility holding
company) and two affiliates of generation and transmission cooperatives (collectively, the Sponsors). The
Sponsors purchase OVEC's power at wholesale, cost based, rates. The ownership structure is governed by a
long-term Inter-Company Power Agreement (ICPA) expiring in 2040.

REGULATORY DISCLOSURES

For ratings issued on a program, series or category/class of debt, this announcement provides certain
regulatory disclosures in relation to each rating of a subsequently issued bond or note of the same series or
category/class of debt or pursuant to a program for which the ratings are derived exclusively from existing
ratings in accordance with Moody's rating practices. For ratings issued on a support provider, this
announcement provides certain regulatory disclosures in relation to the credit rating action on the support
provider and in relation to each particular credit rating action for securities that derive their credit ratings from
the support provider's credit rating. For provisional ratings, this announcement provides certain regulatory
disclosures in relation to the provisional rating assigned, and in relation to a definitive rating that may be
assigned subsequent to the final issuance of the debt, in each case where the transaction structure and terms
have not changed prior to the assignment of the definitive rating in a manner that would have affected the
rating. For further information please see the ratings tab on the issuer/entity page for the respective issuer on
www.moodys.com.

For any affected securities or rated entities receiving direct credit support from the primary entity(ies) of this
credit rating action, and whose ratings may change as a result of this credit rating action, the associated
regulatory disclosures will be those of the guarantor entity. Exceptions to this approach exist for the following
disclosures, if applicable to jurisdiction: Ancillary Services, Disclosure to rated entity, Disclosure from rated
entity.

Regulatory disclosures contained in this press release apply to the credit rating and, if applicable, the related
rating outlook or rating review.

Please see www.moodys.com for any updates on changes to the lead rating analyst and to the Moody's legal
entity that has issued the rating.

Please see the ratings tab on the issuer/entity page on www.moodys.com for additional regulatory disclosures
for each credit rating.

Laura Schumacher
VP - Senior Credit Officer
Infrastructure Finance Group
Moody's Investors Service, Inc.
250 Greenwich Street
New York, NY 10007
U.S.A.
JOURNALISTS: 212-553-0376
SUBSCRIBERS: 212-553-1653

Jim Hempstead
Associate Managing Director
Infrastructure Finance Group
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SUBSCRIBERS: 212-553-1653

Releasing Office:
Moody's Investors Service, Inc.
250 Greenwich Street
New York, NY 10007
U.S.A.
JOURNALISTS: 212-553-0376
SUBSCRIBERS: 212-553-1653

© 2018 Moody’s Corporation, Moody’s Investors Service, Inc., Moody’s Analytics, Inc. and/or their licensors and
affiliates (collectively, “MOODY’S”). All rights reserved. 

CREDIT RATINGS ISSUED BY MOODY'S INVESTORS SERVICE, INC. AND ITS RATINGS
AFFILIATES (“MIS”) ARE MOODY’S CURRENT OPINIONS OF THE RELATIVE FUTURE CREDIT
RISK OF ENTITIES, CREDIT COMMITMENTS, OR DEBT OR DEBT-LIKE SECURITIES, AND
MOODY’S PUBLICATIONS MAY INCLUDE MOODY’S CURRENT OPINIONS OF THE RELATIVE
FUTURE CREDIT RISK OF ENTITIES, CREDIT COMMITMENTS, OR DEBT OR DEBT-LIKE
SECURITIES. MOODY’S DEFINES CREDIT RISK AS THE RISK THAT AN ENTITY MAY NOT MEET
ITS CONTRACTUAL, FINANCIAL OBLIGATIONS AS THEY COME DUE AND ANY ESTIMATED
FINANCIAL LOSS IN THE EVENT OF DEFAULT. CREDIT RATINGS DO NOT ADDRESS ANY
OTHER RISK, INCLUDING BUT NOT LIMITED TO: LIQUIDITY RISK, MARKET VALUE RISK, OR
PRICE VOLATILITY. CREDIT RATINGS AND MOODY’S OPINIONS INCLUDED IN MOODY’S
PUBLICATIONS ARE NOT STATEMENTS OF CURRENT OR HISTORICAL FACT. MOODY’S
PUBLICATIONS MAY ALSO INCLUDE QUANTITATIVE MODEL-BASED ESTIMATES OF CREDIT
RISK AND RELATED OPINIONS OR COMMENTARY PUBLISHED BY MOODY’S ANALYTICS, INC.
CREDIT RATINGS AND MOODY’S PUBLICATIONS DO NOT CONSTITUTE OR PROVIDE
INVESTMENT OR FINANCIAL ADVICE, AND CREDIT RATINGS AND MOODY’S PUBLICATIONS
ARE NOT AND DO NOT PROVIDE RECOMMENDATIONS TO PURCHASE, SELL, OR HOLD
PARTICULAR SECURITIES. NEITHER CREDIT RATINGS NOR MOODY’S PUBLICATIONS
COMMENT ON THE SUITABILITY OF AN INVESTMENT FOR ANY PARTICULAR INVESTOR.
MOODY’S ISSUES ITS CREDIT RATINGS AND PUBLISHES MOODY’S PUBLICATIONS WITH THE
EXPECTATION AND UNDERSTANDING THAT EACH INVESTOR WILL, WITH DUE CARE, MAKE
ITS OWN STUDY AND EVALUATION OF EACH SECURITY THAT IS UNDER CONSIDERATION FOR
PURCHASE, HOLDING, OR SALE.  

MOODY’S CREDIT RATINGS AND MOODY’S PUBLICATIONS ARE NOT INTENDED FOR USE BY RETAIL
INVESTORS AND IT WOULD BE RECKLESS AND INAPPROPRIATE FOR RETAIL INVESTORS TO USE
MOODY’S CREDIT RATINGS OR MOODY’S PUBLICATIONS WHEN MAKING AN INVESTMENT DECISION.
IF IN DOUBT YOU SHOULD CONTACT YOUR FINANCIAL OR OTHER PROFESSIONAL ADVISER. 

ALL INFORMATION CONTAINED HEREIN IS PROTECTED BY LAW, INCLUDING BUT NOT LIMITED TO,
COPYRIGHT LAW, AND NONE OF SUCH INFORMATION MAY BE COPIED OR OTHERWISE
REPRODUCED, REPACKAGED, FURTHER TRANSMITTED, TRANSFERRED, DISSEMINATED,
REDISTRIBUTED OR RESOLD, OR STORED FOR SUBSEQUENT USE FOR ANY SUCH PURPOSE, IN
WHOLE OR IN PART, IN ANY FORM OR MANNER OR BY ANY MEANS WHATSOEVER, BY ANY PERSON
WITHOUT MOODY’S PRIOR WRITTEN CONSENT. 

CREDIT RATINGS AND MOODY’S PUBLICATIONS ARE NOT INTENDED FOR USE BY ANY PERSON AS A
BENCHMARK AS THAT TERM IS DEFINED FOR REGULATORY PURPOSES AND MUST NOT BE USED IN
ANY WAY THAT COULD RESULT IN THEM BEING CONSIDERED A BENCHMARK. 

All information contained herein is obtained by MOODY’S from sources believed by it to be accurate and
reliable. Because of the possibility of human or mechanical error as well as other factors, however, all
information contained herein is provided “AS IS” without warranty of any kind. MOODY'S adopts all necessary
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measures so that the information it uses in assigning a credit rating is of sufficient quality and from sources
MOODY'S considers to be reliable including, when appropriate, independent third-party sources. However,
MOODY’S is not an auditor and cannot in every instance independently verify or validate information received
in the rating process or in preparing the Moody’s publications. 

To the extent permitted by law, MOODY’S and its directors, officers, employees, agents, representatives,
licensors and suppliers disclaim liability to any person or entity for any indirect, special, consequential, or
incidental losses or damages whatsoever arising from or in connection with the information contained herein or
the use of or inability to use any such information, even if MOODY’S or any of its directors, officers, employees,
agents, representatives, licensors or suppliers is advised in advance of the possibility of such losses or
damages, including but not limited to: (a) any loss of present or prospective profits or (b) any loss or damage
arising where the relevant financial instrument is not the subject of a particular credit rating assigned by
MOODY’S. 

To the extent permitted by law, MOODY’S and its directors, officers, employees, agents, representatives,
licensors and suppliers disclaim liability for any direct or compensatory losses or damages caused to any
person or entity, including but not limited to by any negligence (but excluding fraud, willful misconduct or any
other type of liability that, for the avoidance of doubt, by law cannot be excluded) on the part of, or any
contingency within or beyond the control of, MOODY’S or any of its directors, officers, employees, agents,
representatives, licensors or suppliers, arising from or in connection with the information contained herein or the
use of or inability to use any such information. 

NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE ACCURACY, TIMELINESS, COMPLETENESS,
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY SUCH RATING OR OTHER
OPINION OR INFORMATION IS GIVEN OR MADE BY MOODY’S IN ANY FORM OR MANNER
WHATSOEVER. 

Moody’s Investors Service, Inc., a wholly-owned credit rating agency subsidiary of Moody’s Corporation
(“MCO”), hereby discloses that most issuers of debt securities (including corporate and municipal bonds,
debentures, notes and commercial paper) and preferred stock rated by Moody’s Investors Service, Inc. have,
prior to assignment of any rating, agreed to pay to Moody’s Investors Service, Inc. for appraisal and rating
services rendered by it fees ranging from $1,500 to approximately $2,500,000. MCO and MIS also maintain
policies and procedures to address the independence of MIS’s ratings and rating processes. Information
regarding certain affiliations that may exist between directors of MCO and rated entities, and between entities
who hold ratings from MIS and have also publicly reported to the SEC an ownership interest in MCO of more
than 5%, is posted annually at www.moodys.com under the heading “Investor Relations — Corporate
Governance — Director and Shareholder Affiliation Policy.” 

Additional terms for Australia only: Any publication into Australia of this document is pursuant to the Australian
Financial Services License of MOODY’S affiliate, Moody’s Investors Service Pty Limited ABN 61 003 399
657AFSL 336969 and/or Moody’s Analytics Australia Pty Ltd ABN 94 105 136 972 AFSL 383569 (as
applicable). This document is intended to be provided only to “wholesale clients” within the meaning of section
761G of the Corporations Act 2001. By continuing to access this document from within Australia, you represent
to MOODY’S that you are, or are accessing the document as a representative of, a “wholesale client” and that
neither you nor the entity you represent will directly or indirectly disseminate this document or its contents to
“retail clients” within the meaning of section 761G of the Corporations Act 2001. MOODY’S credit rating is an
opinion as to the creditworthiness of a debt obligation of the issuer, not on the equity securities of the issuer or
any form of security that is available to retail investors. It would be reckless and inappropriate for retail investors
to use MOODY’S credit ratings or publications when making an investment decision. If in doubt you should
contact your financial or other professional adviser. 

Additional terms for Japan only: Moody's Japan K.K. (“MJKK”) is a wholly-owned credit rating agency subsidiary
of Moody's Group Japan G.K., which is wholly-owned by Moody’s Overseas Holdings Inc., a wholly-owned
subsidiary of MCO. Moody’s SF Japan K.K. (“MSFJ”) is a wholly-owned credit rating agency subsidiary of
MJKK. MSFJ is not a Nationally Recognized Statistical Rating Organization (“NRSRO”). Therefore, credit
ratings assigned by MSFJ are Non-NRSRO Credit Ratings. Non-NRSRO Credit Ratings are assigned by an
entity that is not a NRSRO and, consequently, the rated obligation will not qualify for certain types of treatment
under U.S. laws. MJKK and MSFJ are credit rating agencies registered with the Japan Financial Services
Agency and their registration numbers are FSA Commissioner (Ratings) No. 2 and 3 respectively. 

MJKK or MSFJ (as applicable) hereby disclose that most issuers of debt securities (including corporate and
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municipal bonds, debentures, notes and commercial paper) and preferred stock rated by MJKK or MSFJ (as
applicable) have, prior to assignment of any rating, agreed to pay to MJKK or MSFJ (as applicable) for
appraisal and rating services rendered by it fees ranging from JPY200,000 to approximately JPY350,000,000. 

MJKK and MSFJ also maintain policies and procedures to address Japanese regulatory requirements.
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Ohio Valley Electric Corporation (/gws/en/esp/issr/90236875)

Fitch Rates Ohio Valley Electric Corp's Term Loan 'BBB-'; 
Outlook Negative

Fitch Ratings-Chicago-09 August 2017: Fitch Ratings has assigned a 'BBB-' 
rating to Ohio Valley Electric Corporation (OVEC) $100 million five-year term 
loan due Aug. 4, 2022. The Rating Outlook is Negative. The notes rank pari 
passu with OVEC's existing and future senior unsecured debt. Net proceeds 
from the offering, along with other recently completed financing activities, will 
be used by the company to repay debt scheduled to mature in 2017 - 2018. 

KEY RATING DRIVERS

Negative Rating Outlook: The Negative Outlook reflects the risk of revenue 
shortfall should one of OVEC's sponsors opt to file for bankruptcy and reject 
their obligation under OVEC's intercompany power agreement (ICPA). While 
three of OVEC's sponsors have slipped to speculative credit profiles, the 
obligations held by FirstEnergy Solutions Corp (FES; CC; 4.85% share) and 
Allegheny Energy Supply Co (AES; B/Stable; 3.01% share) pose a greater 
concern in Fitch's opinion, given FirstEnergy Corp.'s (FE; 'BBB-'/Outlook 
Stable) plans to exit the merchant power business. Financial restructuring at 
FES, or at any sponsor, could subject OVEC to a revenue shortfall given that 
sponsors' responsibilities are several under the ICPA.

Short-Term Disruption Manageable: OVEC had sufficient liquidity at the end 
of first-quarter 2017 to meet a temporary revenue shortfall. Fitch estimates 
FES and AES's combined share of the demand charges at less than $30 
million annually, while the short 15-day billing cycle for energy charges limits 
OVEC's credit exposure in the event of financial restructuring. A prolonged 
revenue shortfall, however, could impair OVEC's credit profile absent 
mitigating actions from the remaining sponsors.

Page 1 of 8[ Press Release ] Fitch Rates Ohio Valley Electric Corp's Term Loan 'BBB-'; Outlook Ne...
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ICPA Enforceability Is Key: OVEC's credit profile derives from the legal 
enforceability of the ICPA between OVEC and its sponsors. Sponsors are 
severally responsible to reimburse all of OVEC's expenditures regardless of 
total electricity generated and supplied by OVEC. Due to the diversity of the 
sponsor base, Fitch Ratings takes into consideration the average credit 
profile of the sponsors rather than tying OVEC's ratings to that of the lowest-
rated sponsor.

Off-Takers' Ability to Recover Costs: The continued ability of the sponsors to 
recover OVEC-related costs is an important rating driver, because OVEC's 
all-in costs generally exceed prevailing wholesale energy prices. Nearly 80% 
of sponsors/off-takers can recover OVEC-related costs either through a 
regulatory construct or through sponsors' membership charter.

Efficient Operating Performance: OVEC's coal plants maintain favorable 
availability and utilization factors despite their age, averaging about 70% and 
77%, respectively, in 2014-2016. Furthermore, capacity utilization has 
trended upward since the integration of OVEC's generation capacity into the 
PJM Interconnection, LLC region in May 2016.

Compliance with a stream of environmental regulation over the past decade 
has precipitated incremental capex and put upward pressure on demand 
costs. However, management forecasts modest environmental capex in 2017 
- 2024, as the plants are currently compliant with MATS and CSAPR 
requirements. The impact of the Clean Power Plan currently falls outside the 
rating horizon. Nonetheless, Fitch will closely monitor the evolution of 
legislative challenges and compliance plans presented by Ohio and Indiana 
as these will influence OVEC's operating costs and capacity utilization over 
the long term.

KEY ASSUMPTIONS

Fitch's key assumptions within the rating case for OVEC include: 
--Average usage factor of 75% in 2017-2019;
--Operating costs increasing by 1% annually;
--Debt repayments limited to amortization schedule.
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RATING SENSITIVITIES

Positive Rating Sensitivities 
Fitch would affirm the ratings should the financially stressed sponsors 
transfer their obligations to entities with investment grade profiles. 
Modification of the ICPA, incremental contributions or other similar mitigating 
actions from remaining sponsors or shareholders to permanently offset the 
loss a sponsor could also stabilize the ratings. Ratings upgrade is unlikely 
given that OVEC's credit profile is constrained by its sponsors' credit ratings 
and increasingly stringent environmental emission mandates.

Negative Rating Sensitivities 
Any attempt by a sponsor to terminate the ICPA would most likely lead to a 
negative rating action. Alternatively, prolonged revenue shortfall leading to a 
material deterioration of OVEC's liquidity and financial resources would likely 
result in negative rating actions. Although not contemplated at this time, 
failure to replace a defaulted sponsor or to establish a reserve to meet 
permanent recovery shortfalls could result in a more-than-one-notch 
downgrade. Fitch would also take a negative rating action if compliance with 
new environmental rules materially limits OVEC's ability to achieve a high 
capacity factor and render the ICPA very expensive for the sponsors.

LIQUIDITY

At March 31, 2017, OVEC had $168million of available liquidity, including $53 
million in cash and cash equivalents and $115 million available under its $200 
million revolving credit facility (expiry on Nov. 17, 2019). OVEC could also 
draw on $122 million of long-term financial investments, if needed, to bolster 
liquidity. Semi-monthly settlement of accounts receivable from sponsors/off-
takers reduces OVEC's working capital needs. Debt maturities in 2017 -2019 
are minimal following refinancing activities completed on Aug. 4, 2022.

Contact: 

Primary Analyst
Maude Tremblay, CFA
Director
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+1-312-368-3203
Fitch Ratings, Inc.
70 W. Madison Street
Chicago, IL 60602

Secondary Analyst
Julie Jiang
Director
+1-212-908-0708

Committee Chairperson
Shalini Mahajan, CFA
Managing Director
+1-212-908-0351

Date of Relevant Rating Committee: Nov. 17, 2016

Summary of Financial Statement Adjustments - There were no financial 
statement adjustments made that were material to the rating rationale 
outlined above.

Media Relations: Elizabeth Fogerty, New York, Tel: +1 (212) 908 0526, 
Email: elizabeth.fogerty@fitchratings.com; Sandro Scenga, New York, Tel: +1 
212-908-0278, Email: sandro.scenga@fitchratings.com.

Additional information is available on www.fitchratings.com. For regulatory 
purposes in various jurisdictions, the supervisory analyst named above is 
deemed to be the primary analyst for this issuer; the principal analyst is 
deemed to be the secondary.

Applicable Criteria
Criteria for Rating Non-Financial Corporates - Effective from 27 September 
2016 to 10 March 2017 (pub. 27 Sep 2016)
(https://www.fitchratings.com/site/re/885629)

Additional Disclosures
Solicitation Status (https://www.fitchratings.com/site/pr/1027629#solicitation)
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Endorsement Policy (https://www.fitchratings.com/regulatory)

ALL FITCH CREDIT RATINGS ARE SUBJECT TO CERTAIN LIMITATIONS 
AND DISCLAIMERS. PLEASE READ THESE LIMITATIONS AND 
DISCLAIMERS BY FOLLOWING THIS LINK: 
HTTPS://WWW.FITCHRATINGS.COM/UNDERSTANDINGCREDITRATINGS
(https://www.fitchratings.com/understandingcreditratings). IN ADDITION, 
RATING DEFINITIONS AND THE TERMS OF USE OF SUCH RATINGS 
ARE AVAILABLE ON THE AGENCY'S PUBLIC WEB SITE AT 
WWW.FITCHRATINGS.COM (https://www.fitchratings.com). PUBLISHED 
RATINGS, CRITERIA, AND METHODOLOGIES ARE AVAILABLE FROM 
THIS SITE AT ALL TIMES. FITCH'S CODE OF CONDUCT, 
CONFIDENTIALITY, CONFLICTS OF INTEREST, AFFILIATE FIREWALL, 
COMPLIANCE, AND OTHER RELEVANT POLICIES AND PROCEDURES 
ARE ALSO AVAILABLE FROM THE CODE OF CONDUCT SECTION OF 
THIS SITE. DIRECTORS AND SHAREHOLDERS RELEVANT INTERESTS 
ARE AVAILABLE AT 
HTTPS://WWW.FITCHRATINGS.COM/SITE/REGULATORY
(https://www.fitchratings.com/site/regulatory). FITCH MAY HAVE PROVIDED 
ANOTHER PERMISSIBLE SERVICE TO THE RATED ENTITY OR ITS 
RELATED THIRD PARTIES. DETAILS OF THIS SERVICE FOR RATINGS 
FOR WHICH THE LEAD ANALYST IS BASED IN AN EU-REGISTERED 
ENTITY CAN BE FOUND ON THE ENTITY SUMMARY PAGE FOR THIS 
ISSUER ON THE FITCH WEBSITE.
Copyright © 2017 by Fitch Ratings, Inc., Fitch Ratings Ltd. and its 
subsidiaries. 33 Whitehall Street, NY, NY 10004. Telephone: 1-800-753-
4824, (212) 908-0500. Fax: (212) 480-4435. Reproduction or retransmission 
in whole or in part is prohibited except by permission. All rights reserved. In 
issuing and maintaining its ratings and in making other reports (including 
forecast information), Fitch relies on factual information it receives from 
issuers and underwriters and from other sources Fitch believes to be 
credible. Fitch conducts a reasonable investigation of the factual information 
relied upon by it in accordance with its ratings methodology, and obtains 
reasonable verification of that information from independent sources, to the 
extent such sources are available for a given security or in a given 
jurisdiction. The manner of Fitch’s factual investigation and the scope of the 
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third-party verification it obtains will vary depending on the nature of the rated 
security and its issuer, the requirements and practices in the jurisdiction in 
which the rated security is offered and sold and/or the issuer is located, the 
availability and nature of relevant public information, access to the 
management of the issuer and its advisers, the availability of pre-existing 
third-party verifications such as audit reports, agreed-upon procedures 
letters, appraisals, actuarial reports, engineering reports, legal opinions and 
other reports provided by third parties, the availability of independent and 
competent third- party verification sources with respect to the particular 
security or in the particular jurisdiction of the issuer, and a variety of other 
factors. Users of Fitch’s ratings and reports should understand that neither an 
enhanced factual investigation nor any third-party verification can ensure that 
all of the information Fitch relies on in connection with a rating or a report will 
be accurate and complete. Ultimately, the issuer and its advisers are 
responsible for the accuracy of the information they provide to Fitch and to 
the market in offering documents and other reports. In issuing its ratings and 
its reports, Fitch must rely on the work of experts, including independent 
auditors with respect to financial statements and attorneys with respect to 
legal and tax matters. Further, ratings and forecasts of financial and other 
information are inherently forward-looking and embody assumptions and 
predictions about future events that by their nature cannot be verified as 
facts. As a result, despite any verification of current facts, ratings and 
forecasts can be affected by future events or conditions that were not 
anticipated at the time a rating or forecast was issued or affirmed. 
The information in this report is provided “as is” without any representation or 
warranty of any kind, and Fitch does not represent or warrant that the report 
or any of its contents will meet any of the requirements of a recipient of the 
report. A Fitch rating is an opinion as to the creditworthiness of a security. 
This opinion and reports made by Fitch are based on established criteria and 
methodologies that Fitch is continuously evaluating and updating. Therefore, 
ratings and reports are the collective work product of Fitch and no individual, 
or group of individuals, is solely responsible for a rating or a report. The rating 
does not address the risk of loss due to risks other than credit risk, unless 
such risk is specifically mentioned. Fitch is not engaged in the offer or sale of 
any security. All Fitch reports have shared authorship. Individuals identified in 
a Fitch report were involved in, but are not solely responsible for, the opinions 
stated therein. The individuals are named for contact purposes only. A report 
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providing a Fitch rating is neither a prospectus nor a substitute for the 
information assembled, verified and presented to investors by the issuer and 
its agents in connection with the sale of the securities. Ratings may be 
changed or withdrawn at any time for any reason in the sole discretion of 
Fitch. Fitch does not provide investment advice of any sort. Ratings are not a 
recommendation to buy, sell, or hold any security. Ratings do not comment 
on the adequacy of market price, the suitability of any security for a particular 
investor, or the tax-exempt nature or taxability of payments made in respect 
to any security. Fitch receives fees from issuers, insurers, guarantors, other 
obligors, and underwriters for rating securities. Such fees generally vary from 
US$1,000 to US$750,000 (or the applicable currency equivalent) per issue. In 
certain cases, Fitch will rate all or a number of issues issued by a particular 
issuer, or insured or guaranteed by a particular insurer or guarantor, for a 
single annual fee. Such fees are expected to vary from US$10,000 to 
US$1,500,000 (or the applicable currency equivalent). The assignment, 
publication, or dissemination of a rating by Fitch shall not constitute a consent 
by Fitch to use its name as an expert in connection with any registration 
statement filed under the United States securities laws, the Financial 
Services and Markets Act of 2000 of the United Kingdom, or the securities 
laws of any particular jurisdiction. Due to the relative efficiency of electronic 
publishing and distribution, Fitch research may be available to electronic 
subscribers up to three days earlier than to print subscribers. 
For Australia, New Zealand, Taiwan and South Korea only: Fitch Australia 
Pty Ltd holds an Australian financial services license (AFS license no. 
337123) which authorizes it to provide credit ratings to wholesale clients only. 
Credit ratings information published by Fitch is not intended to be used by 
persons who are retail clients within the meaning of the Corporations Act 
2001 

Solicitation Status

Fitch Ratings was paid to determine each credit rating announced in this 
Rating Action Commentary (RAC) by the obligatory being rated or the issuer, 
underwriter, depositor, or sponsor of the security or money market instrument 
being rated, except for the following:

Endorsement Policy - Fitch's approach to ratings endorsement so that 
ratings produced outside the EU may be used by regulated entities within the 
EU for regulatory purposes, pursuant to the terms of the EU Regulation with 
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respect to credit rating agencies, can be found on the EU Regulatory 
Disclosures (https://www.fitchratings.com/regulatory) page. The endorsement 
status of all International ratings is provided within the entity summary page 
for each rated entity and in the transaction detail pages for all structured 
finance transactions on the Fitch website. These disclosures are updated on 
a daily basis.
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CERTIFICATE OF SERVICE 

 I hereby certify that I have on this 26th day of March, 2018, caused a copy of the 

foregoing Complaint or, in the alternative, Request for Declaratory Order to be served via 

electronic mail or first class mail (postage prepaid) upon the list representatives of the 

respondent, the affected regulatory agency and others who may be affected by the Complaint, as 

required under Commission Rule 206(c), 18 C.F.R. § 385.206(c). 

RESPONDENT 

FirstEnergy Solutions Corp. 

 
James R. Haney 
Vice President, Compliance and Regulated Services 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-2454 
Fax: 330-384-3788 
Email: jhaney@firstenergycorp.com 

 
 
Morgan E. Parke 
Associate General Counsel 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-4595 
Fax: 330-384-3875 
Email: mparke@firstenergycorp.com 

 

AFFECTED REGULATORY AGENCY 

Investigative And Audit Division 
Public Utilities Commission of Ohio 
180 E. Broad St., 7th Floor 
Columbus, Ohio 43215-3793  

Thomas W. McNamee 
Public Utilities Section 
Public Utilities Commission of Ohio 
30 East Broad Street, 16th Floor  
Columbus, OH 43215 
614.466.4396 (telephone) 
614.644.8764 (fax) 
thomas.mcnamee@ohioattorneygeneral.gov 
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OTHER AFFECTED ENTITIES 

Allegheny Energy Supply Company LLC 
 
James R. Haney 
Vice President, Compliance and Regulated 
Services 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-2454 
Fax: 330-384-3788 
Email: jhaney@firstenergycorp.com 
 

Allegheny Energy Supply Company LLC 
 
Morgan E. Parke 
Associate General Counsel 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-4595 
Fax: 330-384-3875 
Email: mparke@firstenergycorp.com 

Appalachian Power Company 
 
William L. Sigmon, Jr.  
Vice President - Fossil and Hydro Operations  
American Electric Power  
1 Riverside Plaza  
Columbus, Ohio 43214  
Telephone: 614-223-1790  
Fax: 614-223-1774  
Email: wlsigmon@aep.com 
 

Appalachian Power Company 
 
John C. Crespo  
Deputy General Counsel 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-3727 
Email: jccrespo@aep.com 

Appalachian Power Company 

 
Amanda Riggs Conner 
Senior Counsel 
American Electric Power Service Corporation 
801 Pennsylvania Avenue, N.W. 
Suite 735 
Washington, DC 20004-2615 
Phone: 202-383-3436 
Email: arconner@aep.com  
 

Appalachian Power Company 

Christopher K. Duffy 
Regulatory Case Manager 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-2319 
Email: ckduffy@aep.com 
 

Buckeye Power Generating, LLC 
 
Marvin T. Griff 
Thompson Hine LLP 
1919 M Street, N.W., Suite 700 
Washington, DC 20036 
Phone:  (614) 681-5151 
E-mail: marvin.griff@thompsonhine.com 
 

Buckeye Power Generating, LLC 

Kurt P. Helfrich 
General Counsel 
Ohio’s Electric Cooperatives 
6677 Busch Boulevard 
Columbus, OH 43229 
Phone:  (614) 681-5151 
E-mail: khelfrich@ohioec.org 
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Dayton Power & Light Company 

Edward N. Rizer  
The Dayton Power & Light Company  
1065 Woodman Drive  
Dayton, OH 45432  
Telephone: 937-259-7118  
Fax: 937-259-7178  
Email: edward.rizer@dplinc.com 

Dayton Power & Light Company 

Randall V. Griffin, Esq. 
Chief Regulatory Counsel  
The Dayton Power & Light Company  
1065 Woodman Drive  
Dayton, OH 45432 
Telephone: 937-259-7221 
Fax: 937-259-7813 
Email: randall.griffin@dplinc.com 

 

Dayton Power & Light Company 

Dona R. Seger-Lawson  
Director, Regulatory Operations  
The Dayton Power & Light Company  
1065 Woodman Drive  
Dayton, OH 45432  
Telephone: 937-259-7808  
Fax: 937-259-7775  
Email: dona.seger-lawson@dplinc.com 

Duke Energy Ohio, Inc.  

Ann L. Warren 
Associate General Counsel 
Duke Energy Corporation 
550 South Tryon Street (DEC45A) 
Charlotte, NC 28202 
Telephone: 704-382-2108 
Email: ann.warren@duke-energy.com 

Duke Energy Ohio, Inc.  

Paul R. Kinny 
Deputy General Counsel 
Duke Energy Corporation 
550 South Tryon Street (DEC45A) 
Charlotte, NC 28202 
Telephone: 980-373-6609 
Email: paul.kinny@duke-energy.com 

 

Indiana Michigan Power Company 

Christopher K. Duffy 
Regulatory Case Manager 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-2319 
Email: ckduffy@aep.com 

Indiana Michigan Power Company 

John C. Crespo  
Deputy General Counsel 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-3727 
Email: jccrespo@aep.com 

Indiana Michigan Power Company 

Amanda Riggs Conner 
Senior Counsel 
American Electric Power Service Corporation 
801 Pennsylvania Avenue, N.W. 
Suite 735 
Washington, DC 20004-2615 
Phone: 202-383-3436 
Email: arconner@aep.com 
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Indiana Michigan Power Company 

Edward J. Brady  
Vice President & Associated General Counsel-
Regulatory Services  
American Electric Power Service Corporation  
Legal Department, 29th Floor  
1 Riverside Plaza  
Columbus, OH 43215-2373  
Telephone: 614-223-1608  
Fax: 614-223-1687  
Email: ejbrady@aep.com 

Indiana Michigan Power Company 

Kevin F. Duffey  
Assistant General Counsel-Regulatory 
Services  
American Electric Power Service Corporation  
Legal Department, 29th Floor  
1 Riverside Plaza  
Columbus, OH 43214-2373  
Telephone: 614-223-1617  
Fax: 614-223-1687  
Email: kfduffy@aep.com  
 

Kentucky Utilities Company 

Gerald A. Reynolds 
General Counsel, Chief Compliance Officer 
and Corporate Secretary 
LG&E and KU Energy LLC 
220 West Main Street 
Louisville, KY 40202 
Telephone: 502-627-3297 
Fax: 502-627-4622 
Email: gerald.reynolds@lge-ku.com 

Kentucky Utilities Company 

Jennifer Keisling 
Director Federal Regulation and Policy and 
Senior Counsel 
LG&E and KU Energy LLC 
220 West Main Street 
Louisville, KY 40202 
Telephone: 502-627-4303 
Fax: 502-627-3367 
Email: jennifer.keisling@lge-ku.com 

Louisville Gas and Electric Company 

Gerald A. Reynolds 
General Counsel, Chief Compliance Officer 
and Corporate Secretary 
LG&E and KU Energy LLC 
220 West Main Street 
Louisville, KY 40202 
Telephone: 502-627-3297 
Fax: 502-627-4622 
Email: gerald.reynolds@lge-ku.com 

Louisville Gas and Electric Company 

Jennifer Keisling 
Director Federal Regulation and Policy and 
Senior Counsel 
LG&E and KU Energy LLC 
220 West Main Street 
Louisville, KY 40202 
Telephone: 502-627-4303 
Fax: 502-627-3367 
Email: jennifer.keisling@lge-ku.com 

Monongahela Power Company 

 
James R. Haney 
Vice President, Compliance and Regulated 
Services 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-2454/Fax: 330-384-3788 
Email: jhaney@firstenergycorp.com  

Monongahela Power Company 

 
Morgan E. Parke 
Associate General Counsel 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
Telephone: 330-384-4595 
Fax: 330-384-3875 
Email: mparke@firstenergycorp.com 
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Ohio Power Company 

Amanda Riggs Conner 
Senior Counsel 
American Electric Power Service Corporation 
801 Pennsylvania Avenue NW 
Suite 735 
Washington, D.C. 20004 
(202) 383-3426 
arconner@aep.com 
 

Ohio Power Company 

John C. Crespo  
Deputy General Counsel 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-3727 
Email: jccrespo@aep.com 
 

Ohio Power Company 

Christopher K. Duffy 
Regulatory Case Manager 
American Electric Power Service Corporation 
1 Riverside Plaza  
Columbus, OH 43215-2373 
Phone: 614-716-2319 
Email: ckduffy@aep.com 

Peninsula Generation Cooperative 

Michael J. Rustum 
Fulbright & Jaworski L.L.P. 
801 Pennsylvania Avenue, N. W. 
Washington, DC 20004 
Telephone: 202-662-0454 
Fax: 202-662-4643 
Email: mrustum@fulbright.com 
 

Peninsula Generation Cooperative 

Kimberly B. Molitor 
Vice President- External Affairs 
Wolverine Power Supply Cooperative, Inc. 
10125 West Watergate Road 
Cadillac, MI 49601 
Telephone: 231-775-5700 
Fax: 231-775-2077 
Email: kmolitor@wpsci.com 

Southern Indiana Gas & Electric Company 

Ronald E. Christian  
Senior Vice President, General Counsel & 
Corporate Secretary  
Vectren Corporation  
Post Office Box 209  
Evansville, IN 47702-0209  
Telephone: 812-491-4202  
Fax: 812-491-4169  
Email: rchristian@vectren.com 

 

 

/s/ M. Denyse Zosa 
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This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 

4/26/2018 4:43:26 PM

in

Case No(s). 16-0395-EL-SSO, 16-0396-EL-ATA, 16-0397-EL-AAM

Summary: Motion to Reopen Proceeding electronically filed by Mr. Tony G. Mendoza on
behalf of Ohio Environmental Council and Sierra Club and Environmental Law & Policy Center
and Environmental Defense Fund
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