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I INTRODUCTION

In this case, AK Steel Corporation (the "Applicant") seeks government approval
of discounted electric rates from Duke Energy Ohio, Inc. (the "Utility" or "Duke"), under
a proposed unique arrangement.™? Under the proposed arrangement, the Applicant would
receive up to $25.8 million in rate reductions (subsidies) over seven years.® Duke would
charge other customers to fund the discount given to the Applicant.* The PUCO should
note that government (the federal government) already and recently enhanced the
Applicant’s financial position via U.S. tariffs on steel and corporate income tax cuts.

In these types of cases, the PUCO considers whether the claimed benefits of the
arrangement justify making Ohioans subsidize the mercantile customer's electric rate

discount.

1 "Unique arrangements" are also referred to as "reasonable arrangements.”" See R.C. 4905.31; Ohio Adm.
Code 4901:1-38-05(A).

2 Application for Expedited Approval of a Reasonable Arrangement (Mar. 15, 2018) (the "Application").

3 Application at 3 (“The total amount of rate credit received by Customer throughout the term of this
Arrangement will be capped at $25.8 million.”).

4 Application at 3 (“Duke will be permitted to recover the costs of the interruptible rate credit contemplated
herein through its Economic Competitiveness Fund Rider, or an equivalent recovery mechanism, with such
recovery a fundamental term of this Arrangement.”).



Because comments are due 20 days after the application is filed,> which does not
allow any time for discovery before comments are due,® these initial comments are an
opportunity to present OCC’s preliminary concerns about the Application. Consistent
with PUCO precedent, the PUCO should afford parties an opportunity to further develop
recommendations in favor of or against the Application after these comments are

submitted.’

1. COMMENTS
A. Burden of Proof and Standard of Review.

The Applicant bears the burden of proving that the Application for a unique
arrangement should be approved.® To meet that burden, the Applicant must demonstrate,
at a minimum, that the proposed arrangement (i) is reasonable, and (ii) does not violate
sections 4905.33 and 4905.35 of the Revised Code.® In considering whether the proposed
arrangement is reasonable, the PUCO should consider, among other things:

. the amount that other customers will pay to subsidize the proposed
reductions in the mercantile customer's electric rates,

. the structure of the proposed discount (e.g., exemption from a rider
or riders, reduction in kWh or demand charges, etc.),

5> Ohio Adm. Code 4901:1-38-05(F) ("Affected parties may file a motion to intervene and file comments
and objections to any application filed under this rule within twenty days of the date of the filing of the
application.”).

6 Ohio Adm. Code 4901-1-19(A) (20-day response time for interrogatories); Ohio Adm. Code 4901-1-
20(C) (20-day response time for requests for production of documents).

7 See In re Application for Establishment of a Reasonable Arrangement Between Eramet Marietta, Inc. &
Columbus S. Power Co., Case No. 09-516-EL-AEC, Entry 4 (July 2, 2009). See also Ohio Adm. Code
4901:1-38-05(B)(3) (PUCO may hold a hearing in a unique arrangement case).

8 Ohio Admin Code 4901:1-38-05(B)(1) ("Each customer applying for a unique arrangement bears the
burden of proof that the proposed arrangement is reasonable and does not violate the provisions of sections
4905.33 and 4905.35 of the Revised Code, and shall submit to the commission and the electric utility
verifiable information detailing the rationale for the arrangement.").

9 Ohio Adm. Code 4901:1-38-05(B)(1).



. whether there is any limit on the amount that other customers will
pay to subsidize the Applicant's discount,

. a reasonable sharing of costs between the Utility and customers in
funding the Applicant's discount,

. how long the Applicant's discount, which other customers
subsidize, should last, and

o whether the mercantile customer is making specific and
enforceable commitments to invest in Ohio for the benefit of
Ohioans.

In evaluating these and other factors, the PUCO can modify the
arrangement to protect consumers.°

B. In balancing the interests of the Applicant and the interests of

other customers who would subsidize the Applicant’s proposed
rate discount, the PUCO should consider the benefits to the
Applicant of other recent government actions — the Tax Cuts
and Jobs Act of 2017 and the recently imposed U.S. tariffs on
foreign steel.

In the PUCQO’s review of the Applicant’s request of Ohio government for
subsidies, two recent federal initiatives that improve the Applicant’s financial
position should be considered as reasons that more subsidies may not be needed.
First, the federal Tax Cuts and Jobs Act of 2017 was passed in late 2017.1! Under
this tax law, large companies like the Applicant will owe federal income taxes at a
lower 21 percent rate, rather than the old 35 percent rate.

Second, the federal government recently imposed a tariff on steel

imports.*2 This tariff benefits domestic steel companies that compete with foreign

10 R.C. 4905.31(E).
11 Pub. Law No: 115-97 (Dec. 22, 2017).

12 See https://www.cnn.com/2018/03/01/politics/steel-aluminum-trade-trump-chaos/index.html?iid=EL;
http://ww.nydailynews.com/news/politics/trump-tariffs-steel-aluminum-effect-15-days-article-1.3863620.



steel producers. Indeed, domestic steel companies, including the Applicant, have
applauded the tariffs. For example, following the President’s initial
recommendation to impose global steel tariffs, the Applicant’s CEO issued a
statement that the United States should “enact [the] steel tariff immediately”®

When deciding whether a rate discount—subsidized by other customers—
is necessary, or when deciding how big of a discount the Applicant should
receive, the PUCO should consider these recent favorable developments for the
Applicant.

C. The Applicant should not be permitted to transfer its entire bill
to other customers under the unique arrangement.

To protect consumers from paying unjust and unreasonable utility rates, the
PUCO should require the Applicant to pay a minimum monthly bill. That is, the
Applicant should not be permitted to reduce its monthly bill to $0 as a result of the
discount it receives under the unigque arrangement. The PUCO came to this conclusion in
2009 when it established a policy strongly favoring such a limit: “The Commission
agrees ... that, generally, unique arrangements must contain a floor, a minimum amount
that the party seeking a unique arrangement should be required to pay...”**

The Application appears to contemplate that the discounts the Applicant receives

under the proposed arrangement could be large enough to offset its entire transmission

13 See https://www.cincinnati.com/story/opinion/contributors/2018/03/06/ak-steel-ceo-enact-steel-tariff-
immediately/396893002/ (attached with Exhibit B).

14 In re Application of Ormet Primary Aluminum Corp. for Approval of a Unique Arrangement with Ohio
Power Co. & Columbus S. Power Co., Case No. 09-119-EL-AEC, Opinion & Order at 9 (June 15, 2009).



and distribution service bill.*> Consistent with the PUCO’s conclusion in the Ormet case,
the PUCO should establish a minimum monthly charge that the Applicant must pay.
D. The Applicant should not be permitted to “bank” rate credits
(discounts in excess of its utility bill) to be used to reduce

future utility bills and collected from other customers under
the unique arrangement.

Not only does the Applicant suggest that it be allowed to offset its entire bill
under the proposed arrangement, it proposes that if the amount of the rate credit exceeds
its charges for a given month, it be permitted to “bank” the extra savings and apply them
to a future month.'® The PUCO should not adopt the proposal for “banking” of rate
credits.

If the Applicant could carry over rate credits from month to month, it would be
reducing its distribution and transmission charges in months unrelated to the interruptible
credit. The PUCO should instead find that to the extent the Applicant’s rate credits in any
given month would exceed its total charges, it should pay the minimum monthly charge
that OCC proposes above. The Applicant should not be allowed to “bank” additional
credits for future use.

E. There should be annual limits on the amount that customers

pay to subsidize Applicant’s proposed rate credits under the
unique arrangement.

In addition to a minimum amount that the Applicant should be required to pay

each month for its electric service, the PUCO should also cap the maximum amount of

15 See Application at 3 (“If the monthly interruptible credits received by Customer pursuant to this
Arrangement would otherwise exceed its wires charges...”).

16 Application at 3 (“If the monthly interruptible credit received by Customer pursuant to this Arrangement
would otherwise exceed its wires charges in a given month, then Customer will be permitted to “bank” the
difference between the monthly interruptible credit and the monthly wires charges. Customer will then be
permitted to draw upon any “banked” interruptible credit for use in offsetting future monthly wires charges
during the term of this Arrangement.”).



Applicant’s annual discounts, which are paid by other customers. In the Ormet case, the
PUCO agreed: “The Commission agrees ... that, generally, unique arrangements must
contain ... a ceiling, a maximum amount of delta revenue which the ratepayers should be
expected to pay.”*” The PUCO also recognized that other customers should not be
required to fund unlimited rate discounts under mercantile customer unique
arrangements: “the Commission agrees with Staff and the intervenors that the ability of
ratepayers to fund the recovery of delta revenues is not unlimited.”8

Here, Applicant proposes a $4.63 million annual limit on subsidies, but only from
June 1, 2021 through May 31, 2025.° Applicant does not explain why the annual limit
should apply during these years but not during the initial term of the proposed
arrangement from 2018 through 2021. OCC recommends that the PUCO impose an
annual cap for the entire length of any approved reasonable arrangement in this case.

F. Any compensation that the Applicant receives from participating in

PJM demand response programs through a curtailment service

provider should be used to reduce the subsidy that other customers
pay for the Applicant’s rate discount under the unique arrangement.

The Applicant proposes that in addition to any discounts it receives under the
proposed unigue arrangement, it be permitted to retain any compensation it receives from
PJM from participating in PJIM demand response programs through a curtailment service
provider.?’ The PUCO should rule that any such compensation be used as an offset to the
delta revenues that other customers must pay to subsidize the Applicant’s rate discount in

this case.

17 Ormet, Case No. 09-119-EL-AEC, Opinion & Order at 9 (July 15, 2009).
18 d.

19 Application at 3.

2.



G. The PUCO should consider whether the Applicant’s proposed
seven-year term is fair for the consumers paying the subsidy to
the Utility.

The Applicant asks that its proposed discount be in effect for seven years, from no
later than June 1, 2018 through May 31, 2025.2! Applicant asserts that this term is
“designed to coincide with the end of Duke’s pending ESP proposal in Case No. 17-
1263-EL-SS0."??

First, Duke’s pending ESP proposal in Case No. 17-1263-EL-SSO ends May 31,
2024, not 2025.2% So to the extent Applicant intends to have its reasonable arrangement
coincide with Duke’s proposed ESP, it does not accomplish that goal.

Second, seven years is a long time for customers to pay a subsidy of this
magnitude. In considering the aggregate impact of these types of arrangements on
customers of a utility, the PUCO should minimize the impact on customers who subsidize
electricity discounts. Customer funding should be a limited, short-term solution to help
maintain or grow a mercantile customer's business while providing economic benefits

(jobs and investment) to Ohio and Ohioans.?* Seven years of customers subsidizing the

Applicant is not limited, short term support.

2 Application at 3.
22 Application at 2.

2 In re Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Serv. Offer, Case No.
17-1263-EL-SSO, Application at 1 (June 1, 2017) (“Duke Energy Ohio respectfully requests that the Public
Utilities Commission of Ohio (Commission) approve its proposed ESP for the period between June 1,
2018, and May 31, 2024.”).

24 See, e.g., In re Application of Ormet for Approval of a Unique Arrangement with Ohio Power Co. &
Columbus S. Power Co., Case No. 09-119-EL-AEC, Entry 1 5 (Oct. 17, 2012) (recognizing that an
economic development arrangement should reduce over time and eventually eliminate the mercantile
customer's dependency on delta revenue).



H. Under a unique arrangement, the mercantile customer should
make specific commitments to job growth and capital
investment that benefit other utility customers.

In the Application, the Applicant cites various statistics related to its steel sales,
payroll, employee counts, tax revenues generated, fringe benefits, and spending to
demonstrate its impact on the Ohio economy.?® But Applicant does not commit to making
any capital improvements in its facilities, and it does not commit to increasing or even
maintaining its current employee count. Indeed, although Applicant refers to its proposal
as an “economic development arrangement,” it does not commit to any economic
development at all.

This contrasts with recent requests by other mercantile customers who, in
exchange for rate discounts subsidized by other customers, committed to make capital
improvements and to retain or increase employee counts. For example, in a recent case
involving Presrite Corporation, the mercantile customer committed to make capital
improvements in plant facilities in a specified dollar amount, and agreed to make best
efforts to add a specified number of new employees.?® In another recent case involving
Acero Junction Inc., the mercantile customer committed to invest a minimum of $60

million in its facility and committed to a minimum employee count.?” And in Acero’s

2 Application at 1.

% In re Application for Establishment of a Reasonable Arrangement between Presrite Corporation & the
Cleveland Elec. llluminating Co., Case No. 17-1981-EL-AEC, Opinion & Order (Mar. 14, 2018). The
specific capital improvement amount and employee increase are deemed confidential in that case, so the
numbers have not been provided here.

27 In re Joint Application for Approval of an Economic Development Arrangement between Ohio Power
Co. & Acero Junction Inc., Case No. 17-2132-EL-AEC, Joint Stipulation & Recommendation (Feb. 16,
2018).



case, the amount of the customer’s rate discount would be reduced if it did not meet those
targets.?®

The PUCO should require the Applicant to make specific commitments to
investment in its business and to retaining and increasing its Ohio employee headcount. If
other customers are to subsidize the Applicant’s rate discount in the name of economic
development, then the Applicant should be required to make a firm commitment to
continue and increase its investment in Ohio’s economy.

l. The Utility benefits from the unique arrangement, so

customers and Duke should equally share responsibility for the
costs of providing the discount to the mercantile customer.

The PUCO long ago recognized that it is good policy for customers and the utility
to share the costs of mercantile customers' utility rate discounts.?® Cost-sharing is also
consistent with the law governing these types of mercantile customer arrangements.
Under the law, an arrangement "may include a device to recover costs incurred in
conjunction with any economic development and job retention program of the utility
within its certified territory, including recovery of revenue foregone as a result of any
such program."3® This permissive statutory language means that the PUCO has the
authority to determine whether the utility should be authorized to collect costs from
customers, and if so, how much. Indeed, the PUCO has recognized that it can deny the
collection of costs from customers for the utility altogether: "[The utility] mistakenly

believes that it is entitled to receive specific amounts from all customers, reasoning that

28 d.
29 See Ohio Electric Innovative Rates Program at 5 (June 28, 1983), attached hereto as Exhibit A.
%0 R.C. 4905.31(E) (emphasis added).



money it doesn't get from one customer it must get from another. This is not now, and
never was, the law. ... R.C. 4905.31 requires no adjustment at all."®

It makes sense for the Utility to share the costs because the Utility benefits in
these types of arrangements. As the PUCO previously stated: "The Commission believes
that a 50/50 split properly recognizes that both the company and its customers benefit
from the company's policy of providing economic incentive rates to certain customers to
retain load, encourage expansion, or attract new development in the company's service
territory."3? The PUCO Staff has similarly recommended a 50/50 split in the past.®

Given these benefits to the Utility, it should not pass all costs resulting from this
arrangement on to its customers but instead should share those costs. The PUCO should
conclude that a 50/50 split of the delta revenue is more equitable than asking consumers

to pay 100% of the delta revenue.

Il.  CONCLUSION

In cases like this, where mercantile customers seek discounts that are ultimately
subsidized by other customers, the PUCO should determine if the unique arrangement
constitutes economic development and if so, balance the benefits of economic

development with the costs to consumers who fund that development. The PUCO should

31 See In re Application of Ormet Primary Aluminum Corp. for Approval of a Unique Arrangement with
Ohio Power Co. & Columbus S. Power Co., Ohio Supreme Court Case No. 2009-2060, Brief of the Public
Utilities Commission of Ohio at 12 (Mar. 3, 2010).

32 In re Application of Ohio Edison Co. for Authority to Change Certain of its Filed Schedules Fixing Rates
& Charges for Elec. Serv., Case No. 89-1001-EL-AIR, Opinion & Order at 40-41 (Aug. 16, 1990). See also
In re Application of Columbus S. Power Co. for Authority to Amend its Filed Tariffs to Increase the Rates
& Charges for Elec. Serv., Case No. 91-418-EL-AIR, Opinion & Order at 48 (May 12, 1992).

33 In re Application of the Cincinnati Gas & Elec. Co. for an Increase in its Rates for Gas Serv. to all
Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion & Order at 28 (Dec. 12, 1996) ("For
economic development contracts in electric cases, the staff has traditionally recommended a 50/50 sharing
of identified delta revenues between the company and customers.").

10



adopt the proposals in these comments to support economic development that is balanced

with consumer protection.

Respectfully submitted,

BRUCE WESTON (0016973)
OHIO CONSUMERS' COUNSEL

[s/ Christopher Healey

Christopher Healey (0086027)
Counsel of Record

Amy Botschner-O’Brien (0074423)
Assistant Consumers’ Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone [Healey]: 614-466-9571
Telephone [O’Brien]: 614-466-9575
christopher.healey@occ.ohio.gov
amy.botschner.o’brien@occ.ohio.gov
(willing to accept service by e-mail)

11
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Counsel of Record
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AK Steel CEO: Enact steel tariff immediately

Roger Newport, Opinion contributor ~ Published 10:46 a.m. ET March 6, 2018 | Updated 11:00 a.m. ET March 6, 2018

We support President Trump for his bold recommendation that a global tariff on s eel is necessary to defend
our national security and combat the flood of imports that have been eroding America's steel industry over
several decades.

Conventional trade methods haven’t worked to address global overcapacity and foreign dumping.
Unfortunately, we’ve seen that when you put a tariff on steel coming from one country, such as China,
producers simply go around the law by routing the product through countries such as Vietnam.

(Photo: Enquirer file)
This trend is shown by the historically high level of imports we have faced. Last year, foreign steel imports
increased by 15 percent over the previous year and captured 27 percent of the U.S. market share. Yet about one-fourth of domestic steel capacity is not
being utilized today.

AK Steel headquarters in West Chester Township (Photo: Provided/AK Steel)

This is why we support the Trump administration’s recommendations that the Section 232 remedy must be broad-based and global as proposed — and
needs to be enacted immediately. While there has been some progress on the trade front in recent years, it has been extraordinarily slow and ineffective
and has come at high cost to the steel industry.

Some claim that the proposed 232 action will dramatically increase the cost of consumer goods — that is simply unfounded. During consideration of a
similar action on steel in 2002, the U.S. International Trade Commission found that the action had no discernible economy-wide effects.

https://www.cincinnati.com/story/opinion/contributors/2018/03/Ub/ak-steel-ceo-enact-steel-tariit-immediately/ 396893002/ 1/3
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Consider consumer costs. In automobiles, for example, software actually accounts for a much larger share of a vehicle cost than steel. The average price
of an automobile in 2017 was about $36,000. With an average of one ton of steel per vehicle, priced at $1,000 per ton, a 25 percent tariff would raise the
price of the car a fraction of one percent.

You've likely also heard the hype that this will lead to a trade war and foreign countries will retaliate. But we have been in a trade war in steel and other
industries for over a decade — while we may win a few battles, we are losing the trade war. In fact, the electrical steel market conditions show why the
Trump administration’s actions are necessary.

When it comes to electrical steel, AK Steel is the sole remaining domestic supplier of this critical material for the electrical grid. The electrical steel market
has been volatile, with dumped and subsidized foreign imports nearly doubling in 2017 versus 2016.

Electrical steel is a critical component of electrical transformers that are vital to our nation’s electric grid.

Almost a decade ago, AK Steel exported electrical steel to China because China did not have the ability to produce it. China then brought an illegal trade
action against us and other producers. By the time that illegal action by China was overturned by the World Trade Organization, China had developed
massive electrical steel capacity and was flooding markets around the world. This excess electrical steel capacity created by China resulted in a surge of
low-priced imports into the U.S., and the only other U.S. producer of electrical steel exited the business.

Union workers at AK Steel ratify new collective bargaining agreement that runs through March 2018. (Photo: Provided)

For years, certain countries have targeted U.S. industries with unfair trade practices and policies — at a great cost to American jobs. Many other countries
already impose trade restrictions on U.S. steel exports, prohibiting us from even entering their markets. While the steel industry is being injured today, if
the U.S. does not stand up for our domestic industries, it will be other American industries tomorrow.

We should defend affected industries and aggressively use and enforce our trade laws, such as the Section 232 provisions. We support the Trump
administration’s work to do this.

Roger Newport is chief executive officer of AK Steel, headquartered in West Chester.
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AK Steel CEO Roger
Newport (Photo: Provided)
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